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npogecop rkaghedpu meopii ma icmopii depacasu i npasa
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®LIOCO®ISI IIPABA TA 3ATAJIBHA TEOPISI TEPKABHU I IIPABA:
ITPOBJIEMH B3AEMO/III

Y emammi ananizyemuvca npobnema cniggionowenns i 63aemo36'a3kie ginocoghii npasa ma
3aeanvHoi meopii depxcasu i npasa. OOHIEI 3 OCHOBHUX GIOMIHHOCMEU MIJNC HUMU € me, W0
Qinocoghis npasa xapakxmepuzyemocs pepiekmusHicmio OyMKU, mooi Ik meopis 0epicasu i npasa
BIOpI3HAEMbCA Meopemu3yuor npagocsioomicmio. Ceped HaAyKo8UX npobdiem, CniibHUx 0isi 000X
OUCYUNITIIH, BUOINAIOMbCA NUMAHHA NePeoCMUCTIeHHs NPABo60i peanbHOCMI, npiopumemu npas
JIOOUHU [ NOCMYNO0B020 NOOONAHHS 3HAYHO20 PO3PUBY MIdNC MEOPIEIO | NPAKMUKOIO.

Knrouoegi cnosa: misicoucyunninapuuii nioxio, ginocoghia npasa, meopis oepoicasu i npasa.

Jlnst  cydacHOi HayKH XapaKTepHE IIOCHJICHHS B3a€MO3B’SI3KIB MDK PpI3SHOMaHITHUMU
rajy3siMH, IHTETPaTUBHHUX TEHACHLIN y iX po3BUTKY. LleHTpanapHOIO0 Mpo0iIeMoro iHTerpamii HayK i
CUHTE3Y 3HaHb € MpobjeMa iX CITBBIIHOIICHHS, BCTAHOBJICHHS Ta IMOCUJICHHS B3a€MO3B’SI3KIB MIXK
HUMH. Y CydYaCHHMX IOJITUYHUX JOCIIJKEHHSAX, 0co0IMBO B cepi icTopii Ta Teopii MOMITHYHOI
Haykun Ta ¢Gutocodii MONITHKHA, BEIMKE 3HAYCHHS HaOyBa€ MDKIUCHUIUIIHAPHUN TMIAXidg Ta
BUKOPUCTaHHA 37J00YTKIB CYMDKHHMX COILIIaJIbHUX HayK, B TOMy uucii ¢inocodii mpaBa ta Teopii
JIep’KaBH 1 TpaBa.

SnpoM iHTErpaTHBHO-3arajlbHOHAYKOBHX (opM mi3HaHHSA € ¢inocodis, ska dYepe3
CBITOTJISIZHI, METOAOJIOTIYHI (QYHKIII, YHIBEpCATbHUN KaTeTOpiabHUH amapar CHpaBisi€ BIUIMB Ha
nporiec 30IMKEHHS HayK.

dinocodis mpasa, SIK 3araJbHOMETOI0JIOTIYHA TalTy3b 3HAHHS, IOKJIMKAHA TaTH CBITOTJISIIHE
PO3YyMiHHS IpaBa, HOro CEHCy Ta MPU3HAYCHHS IS JII0/IeH, KOXKHOT 0co0u, 0OTpYHTYBAaTH IITMOMHHI
coliaNbHi, TyXOBHI, €THYHI MEpPEeyMOBH MpaBa IIiJ{ KyTOM 30py JIOACEKOro OyTTs. Lle BYeHHs mpo
TpaHUYHI 3acajy MpaBa SK OJHOTO 1 3 COC00IB JTHOACHKOr0 OyTTs. Pi0coPCHKO-IPABOBUHN MMiIX1]
XapaKTepU3yeThCss PEQIEKTUBHICTIO IyMKH, TOMI SK 3arajbHa Teopis IpaBa BiAPI3HAETHCS
TEOPETU3YIOYOI0 MPABOCBIIOMICTIO, TIOIIYKOM 1 OOIPYHTYBaHHSIM 3aKOHOMIPHOCTEH PO3BHUTKY Ta
(GYHKIIIOHYBaHHSI JIep)KaBHO-NIPaBOBUX (eHoMeHiB. Dinocodis mpaBa OCMHCIIOE TIPaBO SIK
Hecrieun(piYHUNA TpeaMeT, TOAlI AK i Teopii MpaBa — L€ BCEOXOIUTIOIOUHUI IMpeaMeT, Mmpolec
Mi3HAHHS TpaBoBOi nilcHOCTI. SIK yka3yBaB pociiicekmii mpaBosHaBernb [I. Hosropommues,
«dinocodis — € HayKa HaNEKHUX BITHOCHH, a HE MPAKTUYHMX 3B’ s13KiB» [11, c. 15]. ['erens BBaxkas,
0 HayKa MpOo NpaBo — Ie yacThHa ¢inocodii, a nmpeamer Qimocodii mpaBa — 1me imest mpasa,
MOHATTS TpaBa Ta Horo 3aiiicHenHs [2, c. 59-60]. dimocodis mpaBa Hagae mpaBy MEBHY
CaKpaJbHICTh, OOIPYHTOBAHICTh, CIIPAB/HKEHHS BIUIMBY Ha CBIiJOMICTh Jronei. lle Buma qyxoBHa
(¢opMa mi3HAHHS MpaBa, OCSTHEHHS Ta YTBEPXKEHHS MOTr0 CEHCY, IIHHOCTI Ta 3HAYYIOCTI Y KUTTI
rozied, KoXKHOI ocobucTocTi. Came MM BU3HAYAETHCS OCHOBOIIONIOXKHE Micue ¢inocodii mpasa B
cucteMi opuanyHUX HayK. Pinocodis mpaBa 0OIPYyHTOBYE MPaBoO, SIK CUCTEMHY OCHOBY JIFOACHKOT
aKTHUBHOCTI, K €IHICTh ()EHOMEHAIFHOCTI Ta HOyMeHaibHOCTi. [IpaBOBHII CeHC — 1€ MHUCIHMI
SKOCTI IPaBa, 3a PaXyHOK SIKUX BU3HAYa€ThCs Horo moHATTsA. Lle BHYTpimHINA 3MiCT MpaBOBHUX
(eHOMEeHIB, fKi € TPEeAMETOM Ta OCHOBOIO B3aEMHOTO DPO3YMIHHS MK momsmu [8, c. 259].
I1. HoBropoaueB BBaxaB, L0 CEHC IMPaBOBOTO OyTTs BHUSBISAETHCA Yy MpaBl JIOAMHU Ha TifHE
iCHyBaHHSI.
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Teopis nepxaBu 1 mpaBa — 1€ TEOPis CEU(ITHOTO COLIATBHO-IOPUANYHOTO MPeIMeTa, IKa
po3po0Iiie CcydacHI METOMOJIOTIYHI MIiAXOAU A0 JOCHIDKEHHS Jep>KaBHO-MPABOBUX  SIBHIII,
3aKOHOMIPHOCTEH X reHe3ucy, CTPYKTypyBaHHs Ta pO3BUTKY. Teopis fAepkaBy 1 IpaBa MepeBOJUTH
pe3yabpTatu iX Qi1ocodCchbKOro Mi3HAHHA Ha PiBEHb KOHKPETHOT'O PO3KPUTTS 00’ €KTHBHOI CYTHOCTI
WX CYCIIJIBHUX SIBUII, peajliid IPaBOBOTO KHUTTSA. AJie TeOpis Iep)KaBH 1 IpaBa HE PO3UUHSETHCS Y
¢inocodii mpaBa, BoHa Mae BiacHy cdepy IOCHIUKEHHS Ta BUKOPHUCTaHHS pE3yJbTaTiB, SKi,
30KpeMa, BUCTYAIOTh CUCTEMOIO FOPUANYHHX 3HaHb Ta FOPUIANYHOI AISUIBHOCTI.

Tinekn 00’enHaHHS BUXITHUX BHCHOBKIB 1 aOcTpakuiii ¢imocodii mpaBa mpo mpaBo 3
IOPUIMYHUMHU 3HAaHHSAMM NP0 HOro IMIEPATUBHO-HOPMATHUBHY (OPMY CTBOPIOE Ty TEOPETUKO-
METOI0JIOTIUYHY OCHOBY, Ha SIKii 3/1aTHA IUTITHO PO3BHMBATHUCS 3arajbHa TEOpis Jep)KaBU Ta IpaBa,
SK HayKOBa OCHOBA Cy4YacHO1 opuandHoi npaktuku. Ha mymxy A. KosmoBcekoro, «dimocodis 6e3
IpaBa MepTBa, a mpaBo 0e3 ¢inocodii mopoxHex [6, c. 195].

Posrasgaroun mpoGiemu 3B’s3Ky 1 CriBBigHOMICHHS (itocodii mpaBa Ta 3araibHOI Teopii
JiepKaBH 1 MpaBa, HEOOXI1HO BpaxyBaTH ILTIOPAJi3M ICHYIOUMX MiAXOJIB 10 OCMHUCIICHHS MPUPOIN
npaBa. Jleski ¢imocodchko-paBoBi KOHIEMINI BOAYarOTh BHUXIJIHY JAaHKY TaKOrO OCMHUCIEHHS Y
MPUPOJHOMY TpaBi, K CUCTEMI MPUHIIMITIB 1 MPABHI — XKUTTEAISIIBHOCTI JIOAEH (IIpaBO HA JKUTTS,
MPOJIOBXKEHHS POy JIOACHKOTO, CaMOYTBEP)KCHHS, Ha BIJIACHICTh, OCOOUCTY TiIHICTH, CBOOOTY
JTYMKH, BOJIeBUSBICHHs Tomio). Li imei Ta mpuHIMNM, BiIOMBaIOYUCH 3 JOIIOMOTOI0 pO3yMy depes
MPaBOCBIIOMICTh, HAOYBaIOTh XapakTep 11l pO3yMy y BUTJIAII HOPM TO3UTHUBHOTO mpaBa. Came
MPUPOJHE MPABO HE MOXKE BUCTYNATH PETYJIATOPOM IMOBEIIHKU JIO/AEH, OCKUIBKM HOrOo BHMOTHU
HEBHU3HA4Y€HI1, HEKOHKPETHI.

3HaYHMI BHECOK y PO3BUTOK KOHIIEMLi MPUPOJHOrO MpaBa 3poOHMB HIMEIbKUH (inocod
I. Kant. BiH po3pi3HIOE TOHATTSA TpaBa y BY3bKOMY 3HA4Y€HHI CJIOBAa, TOOTO TO3UTHUBHE a0o0
cTaTyapHe MpaBo Ta B OUIBII IIMPOKOMY (IIPAaBO CIIPaBETMBOCTI Ta MPABO KpaitHbOI HEOOX1AHOCTI).
[Tpu oMy KanT 3ayBaxkye, 110 «BCSIKE MPaBO 3aJISKHUTh Bl 3aKOHY» [5, . 84, 111].

KanT posrisgas nmpaBo sik aOCTpaKkTHY TEOPil0 MOHATH, Pe3yJIbTaT pOOOTH YUCTOTO PO3YMY,
ajJle MpU LOMY BKa3yBaB, L0 «IOHATTA MpaBO — 1€ YHUCTE, ajle CIPSIMOBAHE Ha IPAKTHKY
noHATTs» [5, ¢. 80-111]. OpienTariero Ha TPaKTUKY MPOHUKHYTA 1 HOTO AyMKa PO Te, 10 IIPaBoO
CTIOJTy4€HE 3 TIPAaBOMOYHICTIO IIPUMYIITYBaTH.

[ToennanHs imeanpHOrO (palioHATBHOTO) Ta MPAKTUYHOTO B MpaBi HaOyBae Iie OiIbIITy
gitkicTh y ['eremns. Bin po3pisHse ¢inocodcrke Ta MpuKIagHe po3yMiHHS MpaBa. «lmes mpasa — e
cBobOoma, 1e ¢inocodcrke po3yMiHHS MpaBa». BoHo mpusHaueHe mig GpinocodiB i 3aKOHOIABIIIB,
OCKUTBKHU J1a€ IM KpuTepii po3pi3HEHHS MPaBOBOTO Ta HempaBoBoro. IIpukiaane po3yMiHHS TpaBa
npu3HayeHe i rpoMaisH. lle 3akoHu, cucTemMa MO3UTHBHOIO 3aKOHOJABCTBA, B SKHUX Mae
BTiHTHCS (imocodcbke po3yMiHHS mpaBa. ['erens BOauae ocHOBHE 3aBAaHHs (imocodii mpasa B ii
ouuIieHHi Bif iaei mpupoaHoro npaBa XVII-XVIII cT., npuXuUabHUKK SKOTO TPAKTYIOTh MIPUPOIHE
MpaBo sK IIOCh BiJ BiKy AaHe Ta 3acturiie [2, ¢. 59-60]. HeoOxigHO po3yMiTH TIpaBO Ta ACpPKABY
TaKUMHU, SIKUMH BOHH €, a HE YMOIJIAHO OyyBaTH iX y opmax, sKUMHU BOHU MatoTh OyTu. ['erens
3arepedyye MPOTHCTABICHHS NMPUPOIHOTO TpaBa MO3WTHBHOMY: MepIle, y HOro po3yMmiHHI, — IIe
PO3yMHa OCHOBA IMO3UTUBHOI'O MPaBa, K HassBHOTO OYTTS CBOOOAM.

Y mpomeci po3BuTKy (disocodii mpaBa poOwIHCcS CcnpoOW MOAOJIATH Ayai3M JIBOX
OJTHOYACHO JIIIOYMX TEOpii MpaBa — MPUPOJHOTO Ta MO3UTHUBHOIO MpaBa MHUISXOM 3HAXOJKEHHS
CBOTO poAdy imeanbHOi (popmysnu criBBigHOMmIEHHS MiX HuUMHU. Tak, Ha aymky B. Comosiiosa,
€. TpyOeubkoro, HaJ MO3UTUBHUM IIPaBOM 3HAXOJUTHbCA BUILA KaTEropisi — COBICTb.
I1. HoBropoanes xapakTepu3yBaB NpPUPOAHE TPABO SK iJ€albHy BHMOTY «IIPAKTHYHOTO
MaiioytHboro mpasa». b. KictsakiBeskuil, €. Cnekropcekuii, A. daTeeB po3risaaid OpUPOAHE
MIPABO SIK HAJISKHE, SIKE BTITIOETHCS Y CYIIOMY.

Jlesiki TIpeICTaBHUKK CydyacHOi HeokimacuyHoi (imocodii mpaBa HaMaralOThCS YHHUKATH
MOHATTS. «IPUPOJHE IIPABO», 3aMIHIOIOTH HOTO MOHSATTSAM «CIPABEIJIMBICTE», «iJesl TpaBay,
«HaJ3aKkoHHE TMpaBoy». [Ipm 1bOMYy Hepigko BiAOYBaeThCS CIUTYTYBaHHS IpaBa Ta Mopail,
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dbopmanpbHOrO Ta (AKTHYHOTO TPHU TPAKTYyBaHHI KaTEropii «IPHpPOAHE TPABOY», aOCOIIOTH3ALIS
BiJIHOCHHX MOPAJBHHX I[IHHOCTEH, SIKUM TIOBHHHO BiJTOBIIaTH TIO3UTUBHE MPABO.

VY cygacHiit ¢dinocodii mpaBa Ta 3aranpHIA Teopii ACp)KaBH 1 TpaBa MPOJOBKYETHCS
MIEPEOCMHUCIICHHS 3MICTY MPAaBOBOI PEaNbHOCTI, MiJKPECTIOETHCS HEOOX1THICTh BUPOOJICHHS TAKOTO
MIPaBOPO3YMIHHS, sIKe O 3MOTJI0O YHUKHYTH ampiopu3My Teopii MPUPOAHOTO MpaBa Ta PEIsSTHBI3MY
IOPUIMYHOTO TO3UTHBI3MY. B 1boMy mporeci B3aeMOIIIOTH Pi3HI TUOH TMPABOPO3YMiHHS,
BH3HAUYCHHSI XapakKTepy BIIHOCHH MK cyO’ektamu mpaBa. (OcoOIMBOro 3HAYCHHsS HalyBae
1HTepCyO’ €KTUBHUM MiIXija, 30KpeMa HOro KOMyHIKaTUBHA TEOPis, KU OOTPYHTOBYE KOMIIPOMIC
MDK J1iOepabHUM 1 COMIJIBHUM PO3YMIHHSM CHPABEAJIMBOCTI, MK OCOOHCTICHOIO Ta
IPOMAaJTHCHKOIO aBTOHOMI€K0. [IpnOiunmky 11i€ KoHIemnii OyXyroTh ii Ha MPUMYIIEHH], 10 MPaBo
— II€ CoIllaJIbHEe SIBUIIE 1 3IHCHIOETHCS TIIBKH y COIllalbHOMY KOHTEKCTi. [IpaBo BHCTymae sk
IHTErpoBaHa YaCTHHA COILIIOKYJIBTYpHOI pealbHOCTI, a HE aBTOHOMHA cdepa HOPM 1 aOCTPaKTHUX
ySIBJICHB TIPO 1/1eaibHE (HAJIEKHE) MPaBo.

[leBHOIO Mipot0 Ieil miaxix 30iraeTbcs 3 KOMYHIKATHBHOIO KOHLEHINEI0 CYCIiJIbCTBA,
ctBopeHor 0. ['aGepmacom, sika JOBOJIUTH, IO caMe KOMYHIKAIlisl € OCHOBHOKO 1HTETPaIliifHOO
CWJIOI0 B CYCIIIBCTBI. A MpaBO — II€ MEXaHI3M COLIadbHOI 1HTerpaiii, 0 BUHUKAE y MPOILECi
B3a€EMHOTO BHU3HAHHS TpOMaJsHAMU MpaB oOAuH oaHoro. lleil HampsMm cydacHoOi coliajibHO-
¢binocodCcrKOi TyMKHU JOBOAWTH, III0 CAME CITUIKYBaHHS € BU3HAYAIHLHOIO O3HAKOIO COIIAIbHOCTI SIK
Ha piBHI COIllyMy, TaKk 1 Ha piBHI OKpemoro iHauBifa. JlromuHa 3maTHa ycBiIOMUTH cebe 1
camopeaiizyBaTUCs JIUIIE 32 YMOB ITOCTIHHUX KOHTAKTIB 3 iHIIMMHU [14, c. 623].

OpmHuM 3 BapiaHTIB TOJIOJIAHHS Ayali3My MPUPOIHOTO Ta MO3UTHBHOTO TpaBa € KOHIICTIIIS
IOPUINYHOTO JIiOepTapu3My, Ky pO3BUBAIOTH pociiichbki npaBo3Hasli B. Hepcecsuu, B. YetBepHiH,
A. MamyTt, B. 3opbkin Ta iHmi. [Ipeamer ¢inocodii mpaBa BOHM BU3HAYAIOTh SIK PO3MEKYBaHHS
IpaBa Ta 3aKOHY, NPHU I[LOMY IiJ IPAaBOM PO3YMIEThCA MPABO CYCIIbHE, COLIAIbHO-ICTOPHYHO
3YMOBJICHE, III0 HAPODKYETHCS B 00 €KTHBHUX CYCHUIPHUX BiJHOCHHAX. 3aKOHO/JABEIh BIJIKPHUBAE
NpaBo B 00’ €KTUBHUX BiAHOCHHAX, a MOTIM (POPMYIIIO€ HOTO B 3aKOHI.

s koHIEeNIIis MAAAETHCS KPUTHIHUM OIIHKAM SIK 3 OOKY JIESIKUX FOPHUCTIB, Tak 1 (pistocodis.
[Tpu 11bOMy BKa3yeTbcs, 110 JTiOepTapyu3M HE PO3MIIAJaEe MUTAHHS 100 KPUTEPIiB CIpaBeIJIMBOCTI
npaBa, po34MHs€e 0co0y B 00’ €KTUBHUX Ipouecax [9, c. 5].

Pociiiceki mpaBo3HaBui O. Maptumms, b. TonopHiH, A. BeHrepoB Ta iHIII KPUTHYHO
OLIIHIOIOTh TEOPETUKO-METOOJIOTIUHI MO3UIIT JIOepTapUCTIB 32 YMOTJISAHE TIIyMAu€HHS MOHATTS
mpaBa, 3a MPOTHUCTABICHHS IpaBa 3aKOHY, IO, HA iX IyMKy MOKE€ MOPOKYyBaTH HEIMOBary 1o
3akoHy. [Ipy 1bOMY, MiJKPECTIOIOTH BOHH, peai3allii BUCOKHX 3araJlbHOIIOJACHKUX IIHHOCTCH
(cBOOOIM, pPIBHOCTI, CHpPaBEIMBOCTI, IIOJACHKOI TIAHOCTI) HEMOXJIuBa 0e3 iX (¢opMaabHO-
IOPUIMYHOTO BHUPAKEHHS Ta 3aKpiIUICHHS B 3aKOHI, K OQIIiifHO-BIAAHOMY YCTAaHOBIICHHI.
JlocnmimkeHHsT Ta BUBYEHHS TMO3UTHBHOTO TMpaBa JOCATAETHCA 3a JOMOMOIOI0 BHUKOPHCTAHHSA
CHCTEMH METOJIB — (iI0CO(CHKUX, 3arajJbHOHAYKOBUX, CIICLIANbHUX, TPYMoBHX. s OpUCTIB
0COOJIMBOTO 3HAUCHHS HaOyBae IOPUIUYHA JOTMATHKA — aHATITHYHE OMpPAIIOBAaHHS HOPMATUBHOTO
Martepialy, MOro KOMEHTYBaHHs, CHCTEMaTu3alis, Kiacudikaimis, po3podka mpodiem
MPABOTBOPUOCTI Ta MPaBO3aCTOCYBaHHS, IOPUAMYHOI TEXHIKM TOIIO. AJie MpU LBOMY CIiA
3a3HAYUTH TI0 1032 c(Peporo IOPUANKO-aHATITUIHOTO MIIX0Y 3aJHIIAETHCS ITa HayKa MpooieM
CBITOTJISIIHOTO, METOONIOTTYHOTO, (hi1I0cO(CHKOT0 XapakTepy, 0 HalIeXaTh A0 MpeaMeTHoi cepu
¢inocodii npasa [ 14, c. 18].

3a ocranHi poku nmpaBo3HaBii C. Anekcees, [1. PabinoBuu, A. Konoziit Ta iH. HamararmTbes
MOJI0NIaTH OIHAPHICTh OMO3WIII — «IPUPOJHE TMPABO — TO3UTHUBHE TPABO», IPABO — 3aKOH.
Buxonsuun 3 ¢inmocodebkoi iHTepmperalii KaTteropii «CeHc IMpaBa», BOHU OOIPYHTOBYIOThH
HEOOXITHICTh B3a€EMHOI BIAMOBITAIBHOCTI CYCIUIBCTBA, JCPKABH, OCOOM 3aIisl 3a0e3MeUYCHHS
COLIIaNbHOI  CONIIJAPHOCTI, BHUPIMIEHHS CycminbHUX KoHGmikTiB. Ilpu 1mpOMy mnepemycim
MiIKPECITIOETECS  COLIABHUN  XapakTep npaBa. Ha 1iif OCHOBI BHKOPHCTOBYETHCS TEPMiH
«3arajJbHOCOIlabHE MIPABOY, SIK CBOEPITHUI aHAIOT TPUPOIHOTO MpaBa. 3aralbHOCOIATbHE TPABO
BUHUKAE Ta ICHYyE€ HE3AJEKHO BiJ JepkaBH, (OPMYETbCS BCiMa IHCTUTYTAaMH Ta MPOIECAMHU
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TPOMAJITHCHKOTO CYCIUJIBCTBA, MAa€ 3arajbHOCOIIAIIBHY TPHPOAY Ta € 3arajJbHOCOIIAIbBHIM
¢denomenom [7, c. 172-175]. 3aranpHocolliaibHe MPaBO ICHY€E y BUIJISAI HAHOUIBII 3pO3YMITHX
MIPUHITUITIB TTPABOBOTO TOPSAJIKY YPEryJIOBaHHS CYCIUIBHUX BITHOCHH. BOHO 00yMOBJIEHO TakoX
MIPUPOJTHOIO CBIJIOMICTIO JIIOJIEH, 1X JKUTTEBUMH moTpebamu. Jlami mpuOiYHMKU I1i€l KOHIIeTii
pPO3MISIIAIOTh IOPUAMYHE TpaBo, SK 3acid Ta ¢GopMy KOHKPETHO-ICTOPUYHOI 1HTEprpeTarii Ta
pearizanii mpaB JIOAMHUA — BHYTPILIHE 3aKOHOJABCTBO, HOPMATUBHO-NIPAaBOBI akTu. Take mpaBo —
HACJIJIOK JIeP>KaBHOI MIsUTPHOCTI BTUICHHS BKa3aHMWX NMPHUHIIUIIB Yepe3 JCPKAaBHE BOJICBHSIBICHHS.
3aranpHOCOIIATIbHE MPABO HE OXOIUTIOETHCS IOBHICTIO IOPUIUYHUM IPABOM, SKE € CHCTEMHHM,
3arajilbHOO0OB’ I3KOBUM,  (pOpMaabHO BH3HAYCHHWM, 3aKpIJIEHUM B HOPMATHBHO-IIPABOBUX
aktax [12, c¢. 74-78]. Y cy4acHMX yMOBax CIIOCTEpPIraeTbCs  MpoHeC  30JIMKECHHS
3arajlbHOCOIIAIBHOTO Ta IOPUIMYHOTO TIpaBa 1 BCE OUIBIIOrO 3HAUYCHHS HaOyBae O3HaKa
MOPAJIBHOCTI, 5IKa € OCHOBOIO 3arajibHOCOLIaJIBHOTO Ta IOPUIUYHOTO MIPABa.

OpHiero 3 akTyaabHUX MPOOJIEM B3a€EMO3B’SI3Ky Ta B3aeMoil ¢inocodii mpaBa Ta 3araabHOT
TeOopii Iep>KaBU Ta MpaBa € BUPILICHHS MUTAHHS PO 3MICT MOHATTS «IIPIOPUTET MPaB JTIOIUHI». SIK
B1JIOMO, aKCIOMOIO TIPABOBOT'O MEPCOHANI3MY € TBEPDKCHHS MPO T€, M0 HAWBHIIOIO COIIaTHbHOIO
LIHHICTIO € JIIOJIMHA, a YTBEP/KEHHA 1 3a0e3meyeHHs ii mpaB i cBOOOA — TrOJOBHUM 00OB’S30K
JepkaBy. B mporeci TeOpeTHYHOro MoA0NIaHHS NaTepHATICTCHKOI0 TIIyMAaueHHs 1IpaB JIIOUHH, 110
BUIUIMBAE 3 0€3yMOBHOIO MPIOPUTETY ACPKABHUX 1 CyCHUIBHUX 1HTEPECIB HAJ IHTEpEecaMu OKpeMoi
0CcO0H, OOTOBOPIOETHCS TUTAHHS MPO CIIBBIAHOIICHHS AaBTOHOMIi OCOOM Ta TPOMAISTHCHKOL
aBToHOMii. [TinKpecmoeThCs, 0 MPEeIMETOM MPABOBOTO 3aXUCTY Ta MPABOBOTO BU3HAHHA Ma€ OyTH
HE CTUIbKH eMIlipuyHa oco0a 3 KOHKPETHHMH IHTEpecamMu Ta MOoTpeOaMu, CKiJIbKH 1 BU3HAYCHI
BJIACTUBOCTI, TOOTO 3AAaTHICTH 3iHCHIOBATH BHOIp B yMOBaxX CaMOOOMEKEHHS Ta CAMOKOHTPOJIIO Y
CUTYyaIlil B3aEMHOTO BHU3HAHHS 3HAYYIIOCTI NIPaB IHIIUX OCOOMCTOCTEH Ta iX CHUIBHOT [8, c. 276-
277].

CBoi nomaranHsi cBOOOHM 0c00a Ma€ y3Tro/KYBaTH 3 TAKMMHU K JIOMaraHHsSIMH 1HIINX YICHIB
cycrinberBa. Ha mpomy 0a3yeThesi YNOPSAKOBAHICTh CYCHUIBHOTO SKUTTS, L0 3a0e3MedyeThest
npaBoM. Sk migkpecmtoBaB KaHT, moauHa — akTBHA (irypa COIaIIBHOTO MPOTPeECy, sKa peaizye
cBOi IIpaBa 1 000B’S3KM y B3a€MO/Iii 3 iIHIIMMU Cy0’ €KTaMH y paMKax couiymy [5, c. 139-140].

Kant, Ha BiAMIHY BiJl JESIKUX IPEICTABHUKIB TPABOBOTO TEPCOHAI3MY, 3ayBaXKye, IO
cB00OOMa, sfiKa TapaHTyeTbCs MpaBoM, Tependadae obmeocennsa (miakpecneHo Hamu. — B.B.) moei
cBOOOIM CBOOO/IO0 BCIX IHIIMX OCI0, IO MPU3HAYEHHS MpaBa MOJIArae y TOMY, 00 YBECTH BOJIIO 1
CBaBULIA IHOUBIAIB y PO3yM 1 3arajbHO3Ha4ylll paMKH. BHUIIMM KaTeropuyHO-0€3yMOBHMM
o6oB’s3koM KaHT BBakae «rmmOOKy TMoBary g0 TpaB IHIIUX JIIOJCH, SIK CBATUHI. BoHuM
HeJOoTOpKaHHI Ta HemopymHi» [4, c. 306]. Ha miif ocHOBI HiMenbkuil (inmocod mporononryBas
B3aEMHY BIiJIIOBIIaIBHICTH OCOOHM Ta iHIMUX rpoMaisH [5, ¢. 139-140].

[TpuOiyHUKKM KOMYHIKaTUBHOI Teopii BUXOIATh 3 KAHTIBCHKOTO PO3YMIHHS BHU3HAHHS
CHIBICHYBaHHSI JIIOJIC HA OCHOBI B3a€EMHOCTI, TOOTO TaKOTO MOPSJAKY, SIKUH MOXe OyTH Ha3BaHHU
cnpaBeanuBuM. llpu oMy yBara 3BepTaeThbCs Ha XapakTep MPOLECIiB B3aeMOAii CyO’ €KTIB
coliyMmy, iIXHbOI KOMYyHIKalii Ta iHTepnperamii mo3umii oauH ogHoro. Came mpaBO BHCTYIAE SIK
yMOBa MOXJIMBOCTI COLIaNbHOI 1HTEpIpeTallii Ha OCHOBI KOMYHIKAaTUBHOI B3a€MOJi, COIIaTbHOTO
KOHCEHCYCY. 3 ypaxyBaHHSIM OCOOJMBOCTEH CITiBBIJIHOIICHHS aBTOHOMii 0COOM Ta TPOMAaJISTHCHKOI
AaBTOHOMIi, B3aEMHOTO BU3HAHHS 3HAYYIIOCTI MIPaB YCiX 0COOMCTOCTEH Ta TX CHUIBHOT Y CYCHUTBCTBI
B peajbHIi MIMCHOCTI B OJHOMY BHIIQJKy pPEaTi3yeThCsl MPIOPUTET OCOOHMCTICHUX iHTEpECiB, B
IHIIIOMY — CYCHIJIbHUX 4H 1X opraHiuyHe noeaHanHs [3, c. 108].

Sk ykazye C. MakcUMOB, Mi>K OCOOHMCTICHOIO Ta ITyOJIIYHOIO aBTOHOMI€IO (CHCTEMOIO TIPaB
JIOAWHU Ta CYBEPEHITETOM HapoJy) ICHYe€ TIE€BHA HAMNpyXEeHICTb YH CyINepeyHicTh. BoHa
BUPIIIYETHCS B TPOLEC PO3BUTKY IMPABOBUX PETYNATOPIB, sIKI MOryid O OyTH BHU3HAHHMH ycCiMa
MOJKJIMBUMH 3alliKaBIeHUMHU cy0’ektamu [8, c. 220-222]. 3ayBaxkumo, mo y uynHHIA KoHcTuTymii
VYkpaiHu 3aKpilIeHO MPUHIMI B3a€EMHOI BiIIOBITAILHOCTI BCiX Cy0’€KTIB mpaBa y cT. 3, 23, 68
Ta 1H.



Cepia 22. Ilonimuuni nayku ma memoouKka UKIA0anHs COUiaIbHO-NOTIMUYHUX OUCYUNIIIH

B. ConoBiioB BOa4aB CyTHICTh IIpaBa y PiBHOBA3i JIBOX MOPAJbHHUX IHTEPECIB — OCOOMCTOI
cB00OOIM Ta 3arajpHOro Onara [13, c. 457].

Ha mixxnapoaniii kondepeniii B [nctutyTi nepxasu i npaBa PAH y 2000 p. «/lepxaBa Ta
MIPaBO Ha MEXI CTOPiUY» KPUTHUYHO OLIHIOBAIOCH CIPOIICHE PO3YMiHHS TE€3H IPO MPIOPUTET NpaB
JIOIMHYU HaJ NpaBaMM Bcsakoi cnulbHOTH. Ha nymky O. MapTuimmza, iest nIpiopuTeTy 4 BHUIIO]
LIHHOCTI MpaB OCOOM JIOT1YHO HE CIPOMOXKHA, OCKUIBKU Oy/b-sike 00’€AHaHHS, y TOMY YHCII
JepKaBa, CKJIAIa€Thes 3 JIIOJIeH, KOTpl MatoTh 3a KOHCTUTYIIE€rO Taki cami TpaBa, K 0coda, KoTpa
IpeTeHaye Ha mpiopureTHicTh cBoix mpaB [10, c. 163]. IligmkpecnmioeTbes, MO MUTAHHS IPO
CIIBBIHOIICHHS 1HTEPECIB JIFOAWMHH, CYCHUILCTBA Ta JACP)KABH MOXKE OyTH BHUPIIICHO HE MIITXOM
MIPOTHCTABJICHHS OJHUX 1HTEPECIB 1HIIUM, MPOTOJIOMIECHHS JepKaBHUX UM OCOOUCTICHHX 1HTEPECiB
MPIOPUTETHUMH, a BCTAHOBJICHHSAM IX peEaJbHOI CIIBBIIHOCUMOCTI. BOHa OXOIUTIOETBCS HE
CTIPOILICHHSIM TOHSATTS IepeBaru CYCHUIBHUX IHTEPECIB YW IHTEPECiB JIIOJUHM, a CKIIAIHUM
TIaJEKTUYHAM TIOETHAHHAM IIUX 1HTEPECiB, SKE BpPAXOBYE SK iX NPIOPUTETHICTh, TaK 1
MapPHUTETHICTh, OaJaHC, y3roHKEeHICTh, TAPMOHIMHICTb.

Opniero 3 HacymHuUx mpodsieM ¢isocodii mpaBa Ta Teopii Aep)kaBH 1 TpaBa € BUPIIICHHS
MUTaHb IIOCTYMOBOTO TIOAOJNAHHS CYTTEBOIO pPO3PHUBY MIK TEOpi€l0 Ta MPAKTUKOIO, MIX
JIEKJIApaTUBHUMHM TIOJIOKEHHSMH 3aKOHIB Ta iX peajbHHUM BTUICHHSAM Yy XKHUTTs. [HOAI dinocodiro
NpaBa pO3MIAJAIOTh BHUHSATKOBO $IK Taily3b 3HaHb, II0 HE Mae OE€3MOCEepPeIHhOrO BUXOAY Ha
IOpUIMYHY MNpakTUKy. Bapro Haragatu, mo Kanrt, BM3Hauaroum mpaBo sIK pe3yibTaT poOOTH
«UYHUCTOTO PO3YyMY», HE 3allepeuyBaB, 110 MOHATTS «IIPABO» CIIPSMOBAHE HA MPaKTUKY [5, c. 111].

Ockunbku TpaBo — c(epa MPAKTUIHOTO KUTTA JIOACH, To (imocodis mpaBa Juie TOII
3HAaXOAUTh HEOOXIAHY 3MICTOBHICTh 1 TEOPETUYHY BaromicTh, KOJIM BOHA CTOCYETHCS MO3UTUBHOTO
MpaBa, OpraHiyHO TOB’s3aHa 0E3MOCEePEHBO 3 «KMBHM» IPABOBUM MaTepiajioM, CTA€ TMPSIMHM
pe3yJIbTaTOM HOT0 TBOPYOTO OCMHUCICHHS.

TBopui koHTaKTH (Piocodii Ta MpaBO3HABCTBA CHPHUSIIOTh PO3YMIHHIO MpaBa HE TUIBKH SIK
¢byHKUii nepxaBu, ane i, nepeaycim, K CyTHOCTI COLIATBHOTO OYTTS Ta AYXOBHOCTI JIFOJMHH.

[TogonanHs BKa3aHOTO PO3PHBY TEOpii Ta MPAKTUKH MOTPeOy€e PpO3MUPEHHS B3a€MOJIIT
¢inocodii, couionorii, Teopii nep’kaBu 1 MpaBa y BHBUEHHI MEXaHi3MIiB, IWHAMIKH, COIaIbHUX
pe3ysbTaTiB (PYHKIIOHYBaHHS AEp)KaBHU 1 mpaBa. Taka B3aeMOJlisi TPYHTYEThCS Ha CBOEPITHOMY
MIPUHIIMIT B3a€MOJIOTIOBHIOBAHOCTI Yy cdepi COLIaNbHOTO Mi3HAHHS, SKHH J03BOJIsE€ 30epiraTu
TEOPETUYHY IIHHICTh Oy Ib-SIKOTO ATbTEPHATUBHOTO TOTJISAY B CHCTEMI 1X IUTICHOCTI.

baraTtomipHuii miaxin 103BOJSIE PO3TISAATH 1HAUBIMYalTbHO-OCOOHUCTI, MyOIiYHO-TIPABOBI
3acald SK Taki, 0 HAJEXaTh J0 Pi3HUX BUMIpiB CYCHUIBCTBA 1 JIIOAMHU, & HE BUKIIOYAIOTh OIHA
onny [1, c. 17-19].

Po3BUTOK KOHTaKTiB (PiTI0OCOPCHKO-IPABOBUX Ta IOPUAWYHHX JOCIIIKEHh HE TOBHHEH
MPUBOANUTHU J10 NOCIA0JCHHS HOPMATHBHOCTI MpaBa, HOro HOPMAaTUBHOI BU3HAYEHOCTI, 0€3 4Oro
HEMOXIJIMBO pealli3yBaTH MPUHITUI PIBHOCTI BCiX 1 KOKHOTO TIEpe 3aKOHOM 1 CYZIOM.

3pocTaHHs 1HTEpecy YKpaiHChbKMX IOPHCTIB 10 (iocodii mpaBa B CyyaCHHX YMOBax
OB’ s13aHE 3 TAKUMH (PaKTOpPaMH, sSIK TOTpeda pO3BUTKY TpaBa i yJIOCKOHAICHHS METOJO0JIOTi Horo
JOCTIIKeHHSI, HEOOXITHICTh MPaBOBOIO OCMHUCICHHS HOBHUX COLIaTbHUX MpoOieM, MOA0TAHHS
YKOPCTKOT 11€0JI0T19HOT 334aHOCTI.
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baoxkun B. /I. @unocogua npasa u obuwan meopusa 2ocyoapcmea u npaga: npoodiemol
ezaumooeiicmeus

B cmamve ananuzupyemcs npobrema coomumoutenus u 83aumoceasei gunocoguu npasa u
obweti meopuu 2ocyoapcmea u npasa. QOHUM U3 OCHOBHBIX PA3TUYUL MeHCOY HUMU eCb MO, Ymo
Qunocousa  npasa xapaxmepuzyemcs pe@reKmueHOCmMbl0  MbICAU, Mo20d KAK —meopus
2ocyoapcmea u npaga omaudaemcs meopemusupyiouum npagocosHanuem. Cpeou HaAyUHbIX
npoobiem, cOBMeCmHbIX 01 00eux OUCYUNIUH, 8bl0ENAIOMCA 80NPOCHl NEPEOCMbICIEHUSI NPABOGOL
PpeanvHoCmu, NPUOpUmemsl NPas 4elo8eKa U NOCMeneHHo20 Npeo0oieHUs SHAYUMENbHO20 PA3Pbled
MedicOy meopuetl U NPAKMUKOU.

Knroueevle cnosa: mexcoucyuniunaptulii no0xoo, guiocogus npasa, meopus 20Cy0apcmaed
u npasa.

Babkin V. Philosophy of law and general theory of state and law: problems of interaction

The article treats the issue of correlation and interrelations of philosophy of law and
general theory of state and law. One of the basic discrepancies between them is that the philosophy
of law is characterized by the reflexivity of idea, whereas the theory of state and law differs by its
theorized legal consciousness. Among scientific problems, common to both disciplines, there are
distinguished issues concerning recomprehension of the legal reality, priorities of the human rights
and gradual overcoming the considerable breakage between the theory and practice.

Keywords: an interdisciplinary approach, philosophy of law, the theory of state and law.



