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IJupo 3uuumo 300pos’s, 006pobymy, wacms i yoa4i, BECHIHO20 MenAd,
MUMIMEBOL HACHA2Y Ma HOBUX 3000YMKIB Y HAYKOBIlL | 2poMadcbKiti 0iAAbHOCHIL.

Hexaii Bac niompumyomp i Ha0uxaroms piOHi A00U, po3yMIIOmb
ma donomazarmp Koie2u.

Y cmammi 06rpynmosyemucs 3Hauenns npo-
bremamu3ayii OAs Ni3HAHHS 3A2AAbHOT Meo-
pii npasa i deprcasu; akyenmyemocs yéaza
Ha desikux UCKYCIlIHUX | HeBUPIUEHUX Npo-
baemax memameopii yiei ducyunainu (nassa,
06’ckm, npedmem).

KarouoBi caoBa: 3azarvra meopis npasa

i deporcasu (3azarvromeopemuuna topucnpy-
denyis), npobremamu3ayis Hayku, memame-
opisi Hayku, 00 €km HaYKU, peomem HAYKu.

B cmamue 060ocosvisaemcs 3Havenue
npobremamusayuu 05 no3Hanus oouyeil
meopuu npasa u 20cy0apcmea; 0CHOBHOE
BHUMAHUE 0OPAUEHO HA HEKOMOPbIE CHOPHDLE
U HepeuenHble NPOOAEMbL MEMAMEOPUL IMOiL
ducyununst (Hasearnue, 06vexm, npedmem,).
Karouessrie caoBa: 06ujas meopus npa-

8a u 2ocydapcmea (o6uemeopemuseckas
ropucnpydenyus), npobremamusayus Ha-
VKU, Memameopus Hayku, 00vexm Hayxu,
npeomem HayKu.
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In article provides for value of problem
knowledge of the general theory of the law
and the state; the basic attention is turned
on some disputable and unresolved problems
of a metatheory of this discipline (the name,
object, a subject).

Keywords: general theory of the law and
the state (general-theoretical jurisprudence),
problem knowledge of a science, a metatheory
of science, object of a science, an object of
science.

pobremamusayis 3azarp-

Hoi meopii mnpasa i Oepwa-

BU AK WAAX KOHBEHUIAAbHO-

20 (popmyBaHHs 00pa3y HAYKU.
Bipaix cywyacHoi mnpobOaemaTusauii Teo-
pii mpaBa i Aep)kaBM, IO3HA4eHOI B Ha3Bi
CTaTTi, MM BEAEMO 3 YTBOPEHHS He3aAeX-
Hol Ykpainu. llei1 nepioa XxapakTepusyeTb-
Cs1 YCBIAOMAEHHSIM TOrO, 1110 Teopisd mpasa
i Aep)XaBM € YaCTMHOIO COLiaAbHO-T'yMaHi-
TapHUX HayK, HayK PO AIOAMHY, 11 LIiAi, LiH-
HOCTi, AISIABHICTB.

CaoBo MpuUITyC-
Ka€ AOCSTHEHHS AOMOBAEHOCTi, KOHBEHILIi-
aapHe QopMyBaHHs 0Opasy Hayku, TOOTO
CTBODEHHs TUITY 3HaHHS, sIKe BKAIOYAE AO-
CBip caMopedAEeKTUBHOI, CaMOKPUTUYHOI
BAACTMBOCTI — 3HAaHHS NPO 3HaHHsA. Takuit
mipXiA BuMarae 00’'€KTMBHOI OL[iHKM CTaHy
PO3BUTKY Teopii IpaBa i AepXXaBu B YKpai-
Hi 32 ABAALSITD POKIB, 00AIKY 1i AOCArHEHb
i HeBAQY, TEpEOCMMCAEHHS NIepPUIMX i T0AO-
AQHHSI OCTaHHIX.

Apxe 6araTo 40ro mepemMiHMAOCS B Ipa-
BOBOMY XMTTi CYCIIIABCTBA ITiCASl TIPOTOAO-
LIIEHHSI He3aAeXHOCTI YKpaiHm: BipOyaacs
3MiHa MOAITMYHOI, €KOHOMIYHOI i HayKOBOi
KapTUHU CBIiTYy, NpaBoBOi ipeoAorii, opu-
AVYHOTO CBITOTASIAY, BHACAIAOK popMyBaH-
Hs 0coOM B yMoOBax iHAMBiAyaAizoBaHOTO
cycmiAbcTBa Ta raobaaisauii Bciei cucremu
AIOACBKMX BIAHOCMH. BeAMKuM 3aBOIOBaH-
HSIM 1IbOTO IepioAy cTara cBoOOAQ HAyKO-

«mpobAeMaTu3aLis»

BOI TBOPYOCTI, 1110 3a0e3eunaa IApasiam
CYA’KEeHb 1 METOAOAOTIN. Y 3araabHil Teopii
npaBa i Aep>kaBH, fK i B YCill IopUCIIpyAeHLil,
3a POKM He3aAeXXHOCTI YKpaiHM Harpoma-
AVIAMCST HOBI (200 BIAHOCHO HOBi) mpoOAe-
MU, 11JO 3MYIIYIOTb 3HOBY 1 3HOBY 3B€pTaTHU-
Cs1 AO CaMOOLIiHKM OTPMMAaHMX Pe3YAbTaTiB
i MpOrHo3yBaHHA MOAAABIIOTO PO3BUTKY.
V3araApHIOIOUM 3pilicHeHe B cdepi Hay-
KU Teopil paBa i Aep>XaBU 3a MUHYAi pOKH,
3aMUCAIOENICS] HAA MUTAHHAM: YU MEPeXu-
Ba€ CbOTOAHI LISl HayKa KpHM3Yy, BHACAIAOK
«papuKaAbHUX TpaHcdopMmain i miacTaB»*
(cxeMaTYHO AiHisI PO3BUTKY Jipe BHU3),
«TYIL0€E Ha Micui» (AiHisI rOPU3OHTAABHA)
a00 TOCTIMHO 1 yCHilHO 30aradyyeTbcsi HO-
BUMU TE€OPETUKO-TIPAKTUYHMMU BMCHOBKA-
MU i1 Ipono3uLiisimu (AiHis iiae Bropy).
Bippasy )X HaroAocuMmo, 10 B yMOBax pa-
AMKaAbHOI TpaHchopmalil MmACTaB 3araAb-
Hol Teopil npasa (ii merareopii) roBoputu
npo ii ocobauBi ycnixu He AoBoAMTBCS. Lls
AVICLIUTIAIHA TIepe>KMBAE ITepPioA 3MiH.
[TeBHUM AOCSTHEHHSIM € IpobAeMaTu-
3allisl 3araAbHOI Teopil mpaBa i Aep’KaBy,
1110 BUpa3uaacs y popMyBaHHi crieliiaAbHUX
(BY3bKMX) HAIIPSIMKiB HAYKOBUX AOCAIAXKEHD
y 1i mexxax. KpiM HasBHOCTI TpapULIiMHUX
Teopilt, fAKi BiA3HAYAIOTHCA BUCOKUM PiB-
HEM 3araAbHOCTI (Teopis MpaBOTBOPYOCTI,
Teopis MpaBo3acTOCyBaHHS Ta iHii), ¢hop-
MYIOThCSI, 3a3B14ait Ha 6asi iHCTUTYTIB mpa-
Ba, CreliaAbHi (By3bKi) HanpsiMKu. Buxops-
Yy 3 IPUHLMUIIY AIQaA€KTUMYHOIO CIIiBBiAHO-
IIEHHs] 3aTAABHOTO | KOHKPETHOTO (IIpuBaT-
HOro) piBHIB mIi3HaHHs B Haylj, ix HasuBa-
0T [IPUBAaTHUMU Teopisimu [2, 77-78] (teo-
pis 3aKOHY, Teopis IOPUAUYHOI TeXHIKH, Te-
Opisl IOPUAMYHMX IIOMMAOK, 3araAbHe BYeH-

* Psa ydeHMX XapaKTepu3ye CydacHUIl CTaH 3araAbHOI
Teopii IIpaBa i Aep>KaBu i1 yCiel IOpUCTIPYAEHLIT — He TiAb-
KM BITYM3HSAHOI, a i1 CBiTOBOI — sIK Kpu3ose. Hanpukaaa,
yuennit-lopuct PO 1. A. YecTHOB noB’sA3ye Kpu30BUil
CTaH IOPUCIPYAEHIIIl 3 3araAbHOI0 COLIiAaABHOIO KPM30I0
CY4aCHOTO CYCIiAbCTBA (HE3aAOBIABHMIT CTAH «IIPABOBOI
MOAITUKI», «iH(DASILSI 3aKOHOAQBCTBa») Ta 3MIHOKI Kap-
TUHU CBIiTY, cBiTOTAsIAY [1, 13-14].
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Hs [IPO IPaBOBIAHOCHHH, TeOpis MPaBOBOro
MOPSIAKY, TEOPisi TpaB AIOAMHU Ta iH.)*.

KoukperHi (mpmBartHi) Teopil mpoxo-
ASITB CXOXIi eTamu po3BUTKY: 1) «poTeope-
TUYHMI» — BU3PiBaHHs MPOOAEMHOI cUTYa-
wil, KoAu mpobAeMa Iije He YCBiAOMAIOETBCS,
aAe BIAUYBaIOTBCSI TUMYACOBI 3001 y 3BUYAlL-
Hill TEOPEeTMYHIill AISIABHOCTI Ta HpPOIOHY-
I0TbCS Pi3Hi BapiaHTU ii BUpillleHHS B Pi3HO-
MaHITHMX raAy3siX IOPUAMYHOI HayKu 6e3 ix-
HbOI KOHCOAiAALIl B 3araAbHOTEOpPETUYHIN
cdepi, To6TO 6Ge3 mposBy iHTepecy Teope-
TUKIB MPaBa; 2) TEOPETUYHUI (AOCAIAHULID-
KIIT) — TEOPETUKM IIPaBa CTABASITb HAYKOBi
MUTAHHS B PE3YAbTATi 3'CYBaHHS KOAQ €B-
PUCTUYHMX 3aAay, 1O IEPEAYIOTh IpobAe-
Mi, TATBEPAKYIOTb HasIBHICTb IIPOOAEMHUX
CUTYyalill, AKi BMMararmoTb HeTpPUBiaAbHMUX
CIIOCO0OIB BUPIILIEHHS; YCTAHOBAIOIOTb CIIe-
HIOIOTb MTOHATIIHO-KaTeropiaAbHUII anapar;
3) TeopeTnyuHMi1 (HAYKOBMIT) — OOIPYHTOBY-
€TbCS CUCTeMa TeOPeTUYHMUX 3HaHb SIK HO-
BUI1 HANIPSIMOK, SIK IIeBHA KOHKPEeTHA Teopis,
YCBIAOMAIOETBCSI TpobAeMa Ha OCHOBI AO-
criAol mpobAeMHOI cuTyaLil, yTOYHIOITHCS
B3Aa€EMO3B’A3KM B Il IIOCTAHOBL{I M)XK 3araAb-
HOIO Teopi€lo mpaBa i AepkaBu, birocodieio
MpaBa, pi3HUMM CYCIIABHUMMM HayKaMu;
BBOAUTBCSI TEOPETUYHO YTOUHEHWUI MOHSI-
TiTHO-KaTeropiaAbHUI anaparT y 3araAbHUI
OPUAVYHUI HAYKOBUIT OOIT.

OcobAMBO cAip HaroaocuTu Ha mpobae-
MaTm3auii MmACTaB IMpaBa Ha CTUKY Teo-
pil mpaBa 1 CYMDKHUX AMCLMIIAIH, WO IO-
POA’KEHa BM3HAHHAM Pi3HOMAHITTS TUIIB
IIPAaBOPO3YMiHHs, IXHIMM HEOAHO3HAYHU-
MU ySABAEHHSMU IIPO Mipy cBoOOAH, piBHO-
CTi, CIIpaBEAAMBOCTI, OAArOAE€HCTBO Ta iHIIi
OHTOAOTIYHI i aKCIOAOTiUHI MIATPYHTS XUT-
TepisiapHOCTI AropuHU. TIpobAeMu, posrasi-
HYTi 3 BUKOpUCTaHHAM ¢irocodcbKo-npa-

* Po3pobka By3bKuX (CIleLjiaAbHMX) TEOpill y MexXax
3araAbHOI Teopii IpaBa i Aep>kaBy MOYaAACH 1ile B PaAsH-
cbki yacu. AuB.: Xaaguna P O. Obliee yueH1e o IpaBo-
oTHoweHusAX. — M.: IOp. aur., 1974 1a iH.

BOBMX ITIAXOAIB, BIAKPMBAIOTh MOXXAUBICTb
Teopil mpaBa i pep)xaBu GpopmMyBaTH HOBI 3a-
TAaAbHOTEOPETUYHI TOHSATTA, a MDKAUCLIM-
MAIHapHA TPAHCAALIS METOAIB IHIIMX AMC-
UUMAIH (COLiOAOTril, eKOHOMIKM) AO3BOASIE
3 IXHBOIO AOIIOMOIOI0 AAEKBAaTHO BMBYATU
NIPaBOBY PEAABHICTD y MeXKaX Lii€l HayKOBOI1
aucuumnainy. CaMe BKasaHa mpobaemarusa-
sl crpusie BUSIBAEHHIO TPOOAEMHUX CUTY-
alil, 1[0 BUHMKAIOTb Y MeXKaX KOHKPeTHUX
(mprBaTHMX) Teopiit, Ta 6araTo B 4YOMy BU-
3Hayae ePeKTUBHICTb MOAAABIIOTO BAOCKO-
HAAIOBaHHS 3araAbHoi Teopii mpaBa i pep-
KaBU 5K 3HaHH: OiABII BCOKOT'O PiBHA.
LliHHiCTb cucTeMU ipell, AKi pelpe3eHTy-
I0Th KOHKpeTHi (ImpuBaTHi) Teopii, Bupaka-
€THCSI B TAKOMY: Q) CTUMYAIOETbCSI PO3BUTOK
IHIIMX KOHKpeTHUX (IpMBATHKX) Teopiit; 0)
30arauyoTbhCs TpaAMLilHi Teopii, TOOTO Te-
opii BMCOKOro piBHs 3araAbHOCTi; B) Qop-
MYIOTbCSl HOBi 3araAbHOTEOPETUYHi MOHAT-
TS B pe3yAbTaTi BIAMOBU BiA IOHATb, YTBO-
peHux Ha OCHOBI MeTtadopusalii — mepexe-
CEeHHI AIOACBKIMX XapaKTepUCTUK Ha HEe>KUBi
npeaMeTy (1[0 XapaKTepHO AASI IOPUAMKO-
MO3UTUBICTCHKOT METOAOAOTII); B) BUKOPUC-
TOBYIOTbCS B TAAY3€BUX IOPUANIHUX AUCLIU-
MAIHaX Ha HOBOMY METOAOAOTIYHOMY PiBHi.
Auckyciiini ma HeBupiuieHi npobiemu
Memameopii 3a2aibHoi meopii npasa i dep-
wasy. HaitrocTpimMy npobaemamu € Ti,
AKi CTBOPIOIOTb 00pa3 HayKku Teopii mpasa
i aepxaBu. Lle 1l MeTaTeopernyHi mpobae-
mu. Harapaemo, 1o TepMmiH «MeTaTeopis»
(BiA Ip. «1iAb» — 3BepXy, Hap) O3HAYA€E TEO-
pilo, 1110 aHaAi3ye pi3Hi BAACTUBOCTI, CTPYK-
TYPY, 3aKOHOMipHOCTi, ME€TOAU Ta IPUIIO-
MU AOCAIA’KeHHsI iHIIOI Teopii, fIKa Hasu-
BaeThCsl 00'€KTHOW0O. BipAHOCHO Teopii mpa-
Ba i Aep’kaBM BOHA € Teopi€lo mpo Teopitw [3,
87]. Byab-sikuit miApyYHUK o Teopil mpa-
Ba i AeprkaBy, KpiM 3HAYHOI YaCTUHMY, Y SIKill
AQ€TBhCS iHbOpPMALisl PO 3MICT OCHOBHUX
CTPYKTYpPHUX YacTuH ii mpeameTa (Teopis),
BKAIOYAE 1ile /1 BCTYIIHY YacCTUHY (MeTaTeo-
pist), y sKiil MOBIAOMASIETBCS PO CaMy Hay-
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KY — 1po ii 00’eKT i mpeaMeT; MeTy i 3apaui;
GbyHKL; MoeTanHy eBOAIOLiI; 0COOAMBOC-
Ti MeTopOAOril; aTpubyT OyAOBU (CKAaA
i cTpyKTypy); HMOHATIiIIHO-KaTeropiaAbHUI
anapat. Takui1 BuUKaap MarepiaAy, KOAU po3-
AlAaM, TIpUCBAYEHUMM OCHOBHOMY 3MiCTy
TEOPEeTUYHUX MPOOAEM, IIEPEAYIOTb PO3Ai-
AU 3 TEOPETUYHUM aHAAI30M CKAaAy caMoi
HayKu Ta 1i METOAOAOTIYHOIO IHCTPYMeEH-
Tapilo, HaAa€ LiAiCHICTD HayLj, Il CTPYKTYypi
i 3micTy, Ha3Bi. MeTareopis, OYAyIU OAHUM
i3 acmexTiB HayKO3HaBCTBa (SIKIO HAyKO3-
HaBCTBO PO3YMiTU y By3bKOMY 3HaU€HHi, TO
BOHO 1 MeTaTeopist 36iraloTbCst), BUCTYIIAE
APYTMM SIDYCOM HAayKOBOTO AOCAiA’KeHHH,
TUM piBHEM CaMOIIi3HAHH:, Ha sIKOMY ii mo-
AQABIIMIL PyX yIepes TOTpeOye pedaex-
CUBHOCTi HayKOBO-T€OPETMYHOIO 3HAHHH,
«YHAiTaHHs camopedAeKcil B caMmy TKaHUHY
HAYKOBOT'O AOCAipAXXeHHsI» [4, 302].
3BepTaHHS A0 AOCAIAKEHHS BAACHOI Me-
TaTeopii HaOyBae 0COOAMBOI 3HAYyIIOCTI,
TOMY 1II0 3AaTHE NMOPOAUTU PyX 3araAbHOI
Teopil IpaBa i Aep>KaBM B HAIpPsMKY ii pe-
oprasisailii Ta 30iAbIIEHHS HOBOTO 3HAHHSI.
3ynuHMMO yBary Ha mpoOAemax mertare-
opii 3araAbHOI Teopii IpaBa i pAep’kaBy, ak-
TyaAi30BaHMX yYEHUM CepPeAOBUIIIEM:

1. Ilpobrema Ha3su oucyuniinu (3araAb-
Ha Teopis mpaBa i aep>kaBu ab0 3araAbHO-
TeopeTMYHAa IOPUCTIPYyAeHLis). B ymoBax,
KOAU BipOYBa€eThCs mpobaeMaTu3allist 1opu-
AVIYHOI HayKM Ta IACTaB IIpaBa, a CYMiXKHI
AOCAIAHUIIbKI HaNpPsIMKM i IOPUAMYHI AMIC-
uunainu  (diaocodiss mpaea, aHTPOIOAO-
ris mpaBa Ta iH.), SIKi CKAapAHO KBaAidiky-
BaTU HayKOBMMU, BU3HAIOTbCS AOIOMIKHU-
MM CKAAQAOBMMM YacTMHaMM Teopii IpaBa,
MIPUMHOXVANCSL TIPOIIO3ULIl BUEHUX BBeC-
TU HOBY Ha3By AAf 3araAbHOI Teopil npasa
i Aep>kaBM — «3araAbHOTEOpeTUYHA IOpU-
cripyaeHuisa». Kpim toro, apceHaa HasB Io-
MOBHIOETHCS ¥ IHIIMMU: «3araAbHOTEOpe-
TUYHe IIPaBO3HABCTBO», «3araAbHa IOPUC-
MIPYAEHLIisI», «3araAbHOTEOpeTUYHA IOpU-
AVIYHA HayKa».

AilicHO, BIAIIIIIAO B MHUHYyA€ OTOTOX-
HEeHHsI 00’€KTUBHOIO IpaBa 3 MO3UTUBHUM
IIpaBoOM, a NpaBa MO3UTMBHOIO BUHITKOBO
3 BUBYEHHSIM HaA€XHOro mpasa. O0’ekTom
3araAbHoOl Teopil NpaBa i Aep)KaBU CTaAO
He TIABKM HaAeXHe, a i Cylle MpaBo, TOO-
TO NPABO Ail0ue, HAATIO3UTUBHE, I1I0 AO3BO-
AVIAO AQHIN AVICLMIIAIHI BKAIOUUTHU Yy CBil
3MiCT i coljioAoriyHe 3HaHHs. BopHo4ac
00’eKTOM 3araApHOI Teopii mpaBa i aepika-
BU € AOCAIAYKEHHS IICUXOAOTIYHUX (ICuxiu-
HUX) 3aKOHOMIPHOCTeIT Ali IIpaBa, a TaKOoX
BUBYEHHA JIOTO B QHTPOIIOAOTiYHOMY BUMi-
pi. ¥ Takuim croci6 posmupuaucs obpii 3a-
raAbHOI IOPMAMYHOI Teopil B Mi3HaHHI co-
uiaapHOI (i IpaBOBOI) peaAbHOCTI. SK MiHi-
MYM, lLie BUPa3uAOCs y GpOPMYAIOBaHHI Ha-
YKOBUX rirnores, HeOOXiAHMX AASI TIPaBOPO-
3YMiHHs; BMPOOAEHHi HOBOI MeTOAOAOTii;
aHaAi3l NMpaBOBUX IHCTUTYTIB y MEpPCOHO-
LIEHTPUCTCBKIll MapaAuUrMi — OLHLI 3MicTy
mpasa uepes 0coby.

B o6aacri ropranuHoi ocBitH (micast mpu-
€AHaHHA YKpaiHu A0 BoaoHcbKoro mpotie-
cy B 2005 p.) 3arpeOyBaHMM CTaA0 30Au-
JK€HHs 3 €BPONENCbKMMM BMMOTaMM Halli-
OHAABHUX HABYAABHUX INporpam. MabyTs,
ynepile B BITUYM3HSHIN HaBYAAbHIM AiTe-
paTypi HasBa «3araAbHOTEOpeTMYHA HOpU-
CIIPYAEHLIisI» SIK CMHOHIM 3araAbHOI Teopil
npasa i aepkaBu 3actocoBaHa O. @. Cka-
KYH y HIAPY4YHUKY «Teopis aoep>kaBu i mpaBa
(EHLIUKAOMIEAUIHUIT KYPC)», MEpIINil pPO3-
AlA sIKOTO Oo3araaBAeHui «BcTym Ao 3araab-
HOTEOPEeTUYHOI I0pUCIIpyAeHLii», a § 1 raa-
BU 2-0i Ha3BaHMI «BUHMKHEHHA 3araAbHOI
Teopii mpaBa i AepkaBu (3araabHOTeoOpe-
TUYHOI IopucnpyaeHuii)» [5, 17, 21-24]. Ha-
mpukiHLi 2011 p. mip Ha3BoO0 «3araAbHOTe-
OopeTMYyHa OPUCIPYAEHLiA» BUIIILIOB IIiA-
PYYHUK, MIATOTOBAEHUII KOAEKTUBOM aBTO-
piB OAeCcbKOro HalliOHAABHOTI'O yHiBepcuTe-
Ty «Opecbka I0pMAMYHA aKaAeMis», 3a pea.
mpod. FO. H. O6oporoBa [6], sikuit po3paxo-
BaHMII HA LIiAICHEe CIIPUMHATTS CTYACHTOM
IpaBa sIK MOAICEMaHTUYHOIO SBUIIIA.
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Binomi  yKpaiHCbKi ~ BUeHi-IIpaBO3HaB-
Li B HayKOBUX CTATTSAX HEOAHOPA3OBO 00-
I'PYHTOBYBAaAl AOLABHICTb 3aMiHM Ha3BU
AVICLMIIAIHM «3araAbHa Teopis Ipasa i Aep-
JKaBU» Ha OIABII iHTErpoBaHe: «3araAbHO-
TeoOpeTUYHa IOPUCIpPYAEHLiA». 30KpeMma,
M. 1. Koswobpa oaHy 3i cTareit Ha3BaB «Ile-
PEOCMIUCAEHHS NIPEAMETHOIO IOASl BiTUM3-
HSHOI 3araAbHOTEOPETUYHOI IOPUCIPYAEH-
Ll SIK OAHA 3 YMOB Ii BKAIOYEHHS B €BpOiH-
TerpallilHi npouecu B raaysi Hayku i ocBi-
t» [7, 39-40], iHmy — «3araabHOTEOpe-
TUYHE IIPAaBO3HABCTBO: CTaH i IEepPCIEeKTU-
BU». BopAHOYAC B TEKCTi OCTaHHBOI CTATTIi
B SIKOCTi CMHOHIMa 3araAbHOTEOPETUYHOTO
NIPaBO3HABCTBA LIMPOKO BUKOPUCTOBYETD-
€ CAOBOCIIOAYYEHHs «3araAbHOTEOpeTNY-
Ha I0pMAMYHA HayKa» [7, 36-37].

Ilponosulliss Mpo HOBY Ha3By HayKOBOI
i HaBYAAbBHOI AMVCLMIIAIHU «3araAbHOTEO-
peTuyHa IOPUCIPYAEHLis» («3araAbHOTEO-
peTuyHe IPaBO3HABCTBO») 3aCAYTOBYE AO-
KAAQAHOTO OOTrOBOpDEHHsI CIIiIBTOBAapUCTBOM
fopuctiB. Taka mocTaHOBKa IMTaHHS Ha-
CTIABKM >K 3aKOHOMipHa, fIK i 3pOCTaHHA
pOAl Ta 3HaueHHs Teopil mpaBa i Aepxka-
B (3araAbHOTEOPETUYHOI OPUCIPYAEH-
Uii) AASL BCi€l IOpUCTIpyA€HLii B yMOBax po-
3yMiHHsI 3Ha4ywocti I mpobaemaTusarii.
ApXe IOpUCIIpYAEHLiSI BUMarae AOTPUMaH-
Hsl EAHOCTI MOBU IIpaBa Ta BUKOPUCTOBYBa-
HOT'O CKAQAY ITOTOAYKEHMX IIOHATD.

PazoMm 3 TUM Ba)kKAMBa He CTiAbKM 3aMiHa
Ha3BU AMCLMIIAIHY, CKiABKM KOHLIEMTYaAb-
HO BUTPMMaHMUII 3MiCT ii IpeaMeTa, 1o Io-
30aBA€HUIT HEKPUTUYHOTO PO3IIMPEHHs
3a paXyHOK IICUXOAOTiI, eTUKM I iHIINX AMC-
LIATIAIH T2 BUKAAQAQETBCS HA Cy4YacHill MeTo-
AOAOTIYHIN 1 KaTeropiaAbHill OCHOBI — 3 BU-
KOPUCTaHHAM OHOBAEHOIO IIPaBOBOIO iH-
CTpyMeHTapi. 3paBarocs 0, aHaAi3 mpasa
yepe3 npusmy ¢irocodcbkoro, corororiv-
HOIO, IICMXOAOTIYHOIO, aHTPOIOAOTiYHOTO
Ta iHIIOTO 3HAHHS, CyMDKHOIO i3 3aTaAbHOIO
Teopi€r mpaBa i pAepxaBu, cripusie Gopmy-
BAHHIO AOCAIAHMLIBKMX HAMpPsMKIB (Teopii,

BYeHb) sIK IOKAa3HMKA TOTO, IIO BipOyBa-
€TbCsl «30MpaHHsI» B OAHY MapriHaAbHY ra-
Ay3b IODMAMYHOI HAayKM Pi3HUX BipoMoOCTeN
NpoO NpaBO, CTBOPEHHS LIiIAICHOI iHTerpoBa-
HOI Teopii mpaBa i Aep)KaBu (3araabHOTEO-
PETUYHOI IOPUCTIPYAEHLIT)*.

OAHaK € CYMHIB y BaroBUTOCTi AOBOAIB
IOAO TOTO, IO HampsiIMKK (Teopii, BueH-
HsI), SIKI BUHMKAIOTh Ha CTUKY AMCLMIIAIH,
CYMDKHMX i3 3araAbHOIO TeoOpi€lo IIpaBa
i AepxaBu, € 0e3MOCEPEAHBO €AEMEHTaMU
ocTaHHbOI. Sk Bip3Hauae JK.-A. bepxean, «y
dbirocodii mpasa biabiie BAacHe dirocodii,
HiX mpaBa» [9, 19]. AaKe «MaTepPUHCHKUM»
byHAAMEHTOM «AOUipHIX» HampsIMKiB (Teo-
pii1, BYEHD) CAY)KUTb He TaK 3araAbHa Teopis
IpaBa i Aep>KaBU, AK CYMDKHI 3 Hel0 AUCLIU-
nainy. ToMy iMIIyAbC PO3BUTKY LIMKAY HO-
BUX HANPsMKIB (Teopiil, BueHb) 3AaTHI paTn
i 3araabHa Teopis mpaBa i Aep>XaBy, i KOXKHA
3 IUX AVICLIMIIAIH.

AAS HMIATBEPA’KEHHS TOTO, IO CTUMYAS-
TOopoM (GOpPMYBaHHsI B IOPUCIPYAEHLII HO-
BOI'O HANPSMKY MOXYTb BUCTYNAaTM iHII
HAyKM, Ha3BEMO «eKOHOMIKy mpaBa» (iHak-
1Ie: eKOHOMIYHY Teopil mpasa), 10 BUHMU-
KAa Ha CTHUKY €KOHOMIYHOI Teopii i opu-
cipyaeHuii. Came posrasip mpasa K OAHO-
ro 3 GaKTOpiB BIAMBY Ha €KOHOMIKY CIpPHU-
sB  (OpMYBaHHIO Ha3BaHOTO HAIPIMKY
B €KOHOMIYHil1 Teopil. ¥ camMoMmy 3arasb-
HOMY BUTASIAI CYTb LIbOTO HAIIPSIMKY MOXK-
Ha cpOpPMYAIOBATH TaK: aHAAi3 IpaBa 3 IO-
3uLii ekoHoMiuHOI Hayku [10; 11; 12]. ITpu
LIbOMY €KOHOMiKa IIpaBa He BBEAEHA B IOpU-
CIIPYA€HLII0 fAK II CKAapOBa YacTMHA, XO4a
il HepiAKO Ha3MBaITb HAMYCHIIHIIIMM Ha-
IPsIMKOM 3 TeOpill IpaBa, 10 chopmMyBaAK-
cs1 B Apyriit moaoBuHi XX ct. [13, 659-696].
CbOropHi €KOHOMiKa IIpaBa BU3HAETHCS
CKAQAOBOIO YaCTMHOIO CY4YaCHOI €BpoOIIel-
CBKOI OpUAUYHOI (1 EKOHOMIYHOT) OCBITH.

* TyT maemMo Ha yBa3i 1 BAACHY XapaKTepUCTUKY Aa-
HOI AMCUMIIAIHM SIK «KOMIIAEKCHOI, iHTeIrpaAbHOI HayKu,
1[0 IIOEAHYE B COOI aHAAITUYHY I0PUCIIPYAEHLio, piroco-

¢iro mpaBa, couioaorito npasa» [5, 25].
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3po3yMiAo0, IO BIIAMB €KOHOMIYHOI Teo-
pii, moaiToAoOrii Ta iHIIMX CYyCIIABHMX HayK
Ha IOpPUCIIPYAEHLIo, $IK i eKOHOMIiKM, IO-
AITMKM Ha IIpaBoO, IIOBMHEH BpPaXxoByBaTU-
cs1. 30arayeHHs IOPUAMYHOI HAYKM HOBUMU
TepmiHamy, ¢opmyaamu, ipesimu (y Tomy
YJCAL /1 32 PaXyHOK IIOB’SI3aHUX 3 HEI0 eKO-
HOMIYHMX, MOAITMYHMX Ta IHIIMX HayKoO-
BUX AVCLMIIAIH) AO3BOASIE IOBHillle aHa-
Ai3yBaTM IIpaBOBUI MaTepiaa, HaKpPeCAIO-
BaTU MePCIeKTUBM PO3BUTKY IIpaBa, IPoO-
THO3YBaTU 11 IlepepbavaTyt MailOyTHE Opu-
AVYHOI HayKu. Pasom 3 Tum, lie He O3Ha-
Yae, 110 00’€eKTOM Ii3HAHHS IOPUANYHOI Ha-
YKU MOXe OYyTU SIK IOPMAVUYHA, TaK i HEeIopu-
AVMYHa Marepis. HelopuanuHe cepepoBuile
MOXXE CKAACTM 3MICT 00’eKTa I0pUAUYHOL
HayKy pa3oM 3 IOPUAMYHOIO MaTepi€lo AN1IIe
B Till YaCTUHI, sIKa MA€ AO OCTAaHHbOI He31o-
cepeAHE BiAHOLIeHH, i B Till Mipi, sika «IIpa-
L[I0€» Ha Hel.

ITpu obroBopenHi nuTaHHS Mpo odinin-
Hy 3MiHy HasBu (i BiATIOBIAHO mpeamerTa)
3araAbHoOl Teopil IpaBa i Aep’kaBM, K Ha-
BYAABHOI AMCLIMIIAIHY, AOLIIABHO BpaxyBaTy,
II0 BOHA BMKAQAA€TbCA Ha IEPLIOMY KYp-
ci 11 TTOBMHHA 3a 3MICTOM AQBaTU YSIBAEH-
HsI IIPO OCHOBHI TOHSTTS Ta 6a30Bi KaTero-
pil ropucnpyaeHii, 0yt GAVDKYE AO Mpak-
TUKU. A CcepeAHill CTyAEHT-IepIIOKYPCHHUK,
Ha )XaAb, He B 3MO3i 3aCBOITU IIPaBO SIK I10-
AicemanTnuyHe sBume. TiAbkM A0 ocTaH-
HBOTO POKY HaBYaHHs (KOAU BXKe UUTAETh-
¢ Kypc «1pobaemy 3araAbHoi Teopii mpa-
Ba i AepxaBn») GpOpMYyeTHCST 3araAbHUI CBi-
TOTASIA MaliOyTHbOro nmpodecioHasa: 3aBAs-
KM OTPMMAHMM 3HaHHAM 3 diaocodil mpa-
Ba, AOTilli, TaAy3eBUM IOPUAMYHYUM HAyKaM,
BiH AO3piBa€ AASI IPMBEAEHHS PO3Pi3HEHUX
3HaHb Y [IEBHY CUCTEMY.

Ilo cTocyeTbcad HAYKOBUX AOCAIAKEHb
3 3aTaAbHOTEOPETUYHOI I0PUCIIPYAEHLIil, aB-
TOPU SKUX 3 METOI0 OXOIIAEHHH BCi€l pi3HO-
MaHITHOCTI acCHeKTiB Ii3HaHHS IpaBa BU-
KOPUCTOBYIOTb Pi3HI «MDKAVCLMIIAIHApHI»
MIAXOAM, 110 BUHMKAM Ha CTUKY CYMDKHUX

HayK 3 Teopi€lo IpaBa i Aep)KaBU, TO B HUX
HEOOXIAHO BUTPMMYBaTy pPO3YMHY KOM-
6iHauio cdep pauioHaapHOro Ta ipparjio-
HAABHOTO (AOTMa IIpaBa, COLOAOTis mpa-
Ba, ¢isocodis mpapa). TemaTuka Hayko-
BUX AOCAIAXKEHDb IOBMHHAa KOOPAVHYBAaTHU-
Cs1 3 TUM, 1100 He MOpYIIyBaAacs piBHoBara
B Ii3HaHHi BKa3aHUX cdep, a AAS LIbOTO CAiA
[IEPEOCMUCAUTI METY IOPUAMYHOL HayKu (Y
TOMY YMCAI Teopii mpasa i Aep>kaBu), sIKOIO
€ SIK MOIIYK ONTMMAABHUX AASI CY0'€KTIB pi-
LIeHb, TaK i MOWYK icTMHU. Y pasi nepeTBo-
peHHsI Teopii IIpaBa i AepkaBu y pedaeKciio
IIpo BMCOKi Marepii, 1jikaBolo, aAe BipipBa-
HOIO BiA MoTpeb mpaBopeaAisaliiiHoOl AisAb-
HOCTi, Bip pPeaAbHOTO XXUTTs, BOHA He 3MO-
K€ BUKOHATU POAb y3araAbHIOIOYOI 3araAb-
HOTEOPETMYHOI, (PyHAAMEHTAaAbHOI, MeTO-
AOAOTiYHOI HayKOBOI Ta HaBYaAbHOI AUCLIVI-
MAIHM LOAO IHIIMX IOPUAMYHYX HAyK i IIpakK-
TUKY, 3aTAAbHOI Teopil BCi€el opucIpyaeHLil.

BipsHauuMmo, 1110 Ha3BU AMCLIMIAIHM (3a-
raAbHa Teopis Ipasa 1 3araAbHOTEOpeTUY-
Ha IOPUCIIPYAEHLis), O CYTi, B3aEMO3aMiH-
Hi, TIABKM mepiua, 10 BCTOSIAACS — OAVDK-
ye AO POMaHO-T€PMAHCBKOTO THUIIy IIPaBO-
BUX CUCTEM, a APYTa, IPOIIOHOBAaHA — AO aH-
IAO-aMePUKAHChKOTO. 3MiHa Ha3BU Teopii
mpaBa i AepXKaBU 3a’Kapa€e NMepeoCMMUCAEH-
HsI Ha3B TaKMX AVMCLIMIIALH, K icTOpis IpaBa
i AeprkaBy, iCTOpisl MOAITMYHUX i TpaBOBUX
BYeHb (iCTOpist BUeHb IIPO AEpPIKaBY i MpaBo),
a TAKOXX CTUMYAIOBATMMe PO3TASIA MIUTAHHA
PO 3araAbHe MOPiBHSAAbHE IIPABO3HABCTBO
sIK aBTOHOMHY AVICLIMIIAIHY B CHCTeMi cIlelli-
AABHOCTeI 10 3aXUCTY Auceprauin 12.00.01.

2. Ilpobrema 06’ekma 3azaibHol meopii
npasa i Oepyasu. 1lloao mpobaemu criB-
BipHOIIEHHs 00’€KTa i MpepMeTa IOPUCIIPY-
AeHUil (y ToMy 4mcai 3araabHoi Teopil mpa-
Ba i Aep>XaBU) MDK y4eHMMM iCHYBaAM 1 AO-
Terep icHyloTb neBHi posbixHocTi. MoBa
fiAe He PO Ty OiABILIICTb yYeHUX-TEOPETU-
KiB, sIKi BUSHAIOTb AYaAi3M IPEAMETIB IOpU-
AV4HOI Hayku (y ToMy uMcaAi Teopii mpasa
i AeprkaBu), a PO MO3MUILIiL, 1[0 PO3XOASATbCS
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i3 uiero OiABLIICTIO B IMUTAHHI PO CIHiBBIA-
HOLIIeHHsI 00’eKTa i mpepMeTa Hayku (3ayBa-
JKUMO, I1]0 00’€KT i MpeAMeT HayKOBOI'O AO-
CAIA>KEHHSI He € TOTOKHUMM 00'€KTY i Ipea-
METY HayKM).

OpHa TO3MLST BYEHMX BUPAKAETHCS
B CTBEPAXKEHHI, IO IOPUCIPYAEHLs Xa-
pakTepusyeTbcsi Ayasismom 00’ekTiB (mpa-
BO i Aep)KaBa) i eAHICTIO TpeaMeTa (EAMHE
MOHATTS MPO Lii ABa 00’€KTH, 110 BUPAXKAE
ixHi OCHOBHI CyTHicHi BAactmBocTi). Ha-
npukaaa, B. C. HepcecsHl y mipApyYHUKY
«[Tpobaemsl 001leil Teopuu mpaBa U rocy-
AapCTBa», BIALITOBXYIOUUCH Bip dirocod-
ChKOI TOYKM 30Dy (LIMPOKO PO3IMOBCIOAXKE-
Hol B 50-80-x pp. XX ct. [14, 14-17]), Aae
TaKMil 3arOAOBOK map. 2 ra. 1: «Ayaaism
00’eKTiB i €AHICTDP IpepMeTa IOPUCIPY-
AeHuil». BiH BipsHauae, 1[0 «...00'€KT Ha-
YK — Lie Te, 1[0 MM 3HAEMO AO JIOTO Hay-
KOBOTO BMBYEHHs], a MIPEAMET — lie BUBYe-
HUiT 00’€KT, Te, IO MU 3HAEMO PO HHOTO
IicAsI HAyKOBOI'O Mi3HAaHHA. MoBa, 1o CyTi,
JiA€ TIPO pO3pi3HEHHs i3HaBaHOro 00’eKTa
i ipel (TeopeTMYHOrO 3MiCTy, PO3YMOBOIO
00pa3sy, AOTiYHOI MOAEAi i T. A.) mi3HaHOrO
o0’exTa» [15, 3-4]. AASI AOCSTHEHHSI EAHOC-
Ti IpeaAMeTa HayKM BUEHUI INPOIIOHYE BU-
XOAWUTU 3 «IIOHATTS IpaBa» B YCiX acrek-
Tax 110ro TeOPeTUKO-Ii3HABAABHOTO IPOs-
BY i1 BUPQ>KEHHS, sIK IIepBUHHOr0, 6a30BOroO,
sIKe MICTUTB Y OOl «IIpaBOBE MOHSATTSI Aep-
>xaBu» [15, 6, 18].

Ocobausictp iHmoi mosuuii (B. M. Ipo-
TACOB)  MPOTASIAQETBCSI B aKLeHTI
Ha cy0’ekTuBalii 00’ekTa (cCy6’eKT 00’eKT).
Kepyrounce 00rpyHTOBAHOIO TE30I0 IPO E€A-
HiCTh 00’eKTa, MpeaAMeTa Ta METOAY HayKU,
B. M. IlporacoB cmpaBepAMBO Bip3Hauae,
1[0 00’'€KT HAayKu — Lie, HacaMIIepeA, IeB-
Ha cdepa AIIABHOCTI (MEXi AOCAIAHUIIBKOL
yBarnm), i3 sxoi BucTymae ¢irypa ydyeHoro
SIK cy0’exTa 1ji€l AisAbHOCTI, OCKiAbKM Oe3
cy0’exTa Hemae o0’exTa [3, 88].

AiiicHo, 00’ekT Hayku — Ti daktu (sBU-
ja Ta rpoiecy, TOOTO YaCTMHA PEAABHOC-

Ti), Ha SIKi CIPSIMOBAHO HAayKOBe Ii3HAHHS
BYEHOIO: BOHM CAY)XaTb II€BHOIO C(hepoio
JI0TO HAyKOBOI AIIABHOCTI, AOCAIAHUMIIBKOI
yBary, HayKoBux iHTepeciB. IIpeameT Hayku
nepebyBae B Mexxax o0’exra Hayku. SKio
00’€KTOM HayKM € Ta YaCTUHa 00 €KTMBHOI
P€aAbHOCTI, AKa YTATHYTA B Mi3HABAADBHY Ai-
SIABHICTB cy0’ekTa (Bubip 00’'€KTa Mi3HAHHS
HayK/ BM3HAYAETHCSI BUEHNUM), TO MpeAMe-
TOM € ii pe3yAbTaT — Te 3HaHH:, sIKe BUHU-
KAO IiCASL BUBYEHHs 00’€KTa, CTAAO YaCTHU-
HOIO 3MICTy HayKu.

Crnpuitmatoun aprymenrauito B. M. Tlpo-
TacoBa LIOAO KBaAidikauii o0’'exra misHaH-
Hs (II0A€ HAYKOBOI AISIABHOCTI, siKe BM3Ha-
Ya€EThCsI I0TO AOCAIAHMKOM) i 110T0 TIpeaMe-
Ta (cucTeMa NpUADAHUX Y XOAL AOCAIAXKeH-
Hs 3HAaHb, fAKi MOBMHHI BBIITU B CUCTEMY
HayKy), He MO)XHa OAHO3HAYHO MOTOAUTUCH
3 110r0 BMCHOBKOM IIPO HEOOXiAHICTHh 3a-
MiHM AyaAi3My 00’eKTiB I0pMAMYHOI HayKu
(mosuuis B. C. HepcecsHija) Ha mAOpaAism
Tux Xe ob6'ekriB. O6'ekramu Teopii mpa-
Ba B. M. IlporacoB HasuBae 6e3Aiu iHAU-
BiAyaAbHMX IIPABOBMX CUCTEM, 1[0 iCHYIOTb
Yy CbOTOAEHHI 11 y MMHYAOMY, a 00’eKTamu
Teopil Aep>KaBM — yCi KOHKPETHI Aep’KaBH,
SIK Cy4acHi, TaK i Ti, 1o 0yau B icTopil pAep-
YKaBHO OpraHi3oBaHoOro cycriabctsa [3, 88].
HageaeHi 00’extu Teopil mpasa i Aep>kaBu
€ cKopiure 0o6’eKTaMy BUBYEHHs IpeAMeTa
3araAbHOTO MOPiBHAABHOTO NIPAaBO3HABCTBA,
A€ TIpocTip mpaBa ([IpaBoBi cucTeMu Aepxa-
B, CiM'T (TUIK) IPAaBOBUX CUCTEM) OOYMOB-
Awe 1toro (mpama) creundiyHe bopmyBaH-
Hs. 3araAbHa Teopis IpaBa i Aep’kaBU BU-
BYA€ IPABOBY PEAABHICTD, 35Ty TAOOAABHO,
BJM3HA4Ya€ TOAOBHI, CTPVDKHEBI OCi IpaBOBUX
CUCTEM CBiTy — IIpaBo i Aep>kaBy (OCTaHHIO
y paKypci B3aeMoail 3 mpaBoMm) SIK 3araAbHY
LiAICHICTD, @ He IK CYKYIIHICTb.

3. Tlpobrema npeomema meopii npasa
i depycasu (AUCKYCIT IPO TOAIA HAYKM Ha 3a-
TaAbHY TeOpil0 IpaBa i 3araAbHy TeOpik0
A€p>XaBU Ta IPO E€AHICTb NMpepMeTa Teopil
mpaBa i Aep>kaBu).
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Cepep pocinicbkux TeopetukiB (ocro-
POHb He 3aAMINAIOTHCA 1 BITUM3HAHI IpaBoO-
3HaBL{i) TPMBAIOTb AMCKYCIi PO Te, Ui CAip
BIAOKPEMAIOBATU 3araAbHy TEOPil0 AepiKa-
BU BiA 3araAbHOI Teopil mpaBa, a fAKIO Hi,
TO HACKIABKM 00’€MHO B T€ODIi IpaBa MoBuU-
HHi OYTM IpeACTaBAeHi IPOOAeMI Aep>KaBUL.
OO6rpyHTyBaHHsI HEOOXIAHOCTI BiAOKpeM-
A€HHS Teopil AepkaBM Bip Teopil mpaBa
1 HaplA€HHSI Aep’KaBO3HAaBCTBA CTaTyCOM
camocTiitHol Hayku Oyao paHo €. B. Ywmp-
KiHMM Yy HiApyYHMKY 3a Ha3Bolo «Aepka-
BO3HaBCTBO» (1999 p.). Ha aAymMKy BueHoro,
AEP>KaBO3HABCTBO «BMBYAE SIBUILA AEP>KaB-
HOCTi B KOMIIAEKCI» 1 «sBAsie co0o010 cuc-
TeMy 3HaHb IIPO AEP’KaBHICTb y ii pisHUX
3B’s13KaX i oIocepeAKyBaHHSX», SKY He MO-
KYTb AQTU HUHI Hi COLIOAOTif, Hi IOAiTO-
AOrisl, Hi 3araAbHa Teopis mpaBa i Aep>kaBu
[16, 11-12]. HaykoBa mosuuis €. B. Uupki-
Ha 3HANIIAQ MATPUMKY PSIAY BUEHMX. 30-
kpema, A. C. Mamyt B 2009 p. miakpecaro-
BaB, IO 3araAbHa Teopis aepxaBu (aep-
’KaBO3HABCTBO) — CAaMOCTillHa r'aAy3b 3Ha-
HHSI, «OPTaHIYHO ITOB’s13aHa 3 A€raAiCTUKOIO,
110 CIIOAYYA€ETDHCS 3 IOPUCIIPYAEHLIEI, 3 ipe-
SAIMM {HIIMX TaAyseil TeOPETUYHOTO 3HAHHS»
[17, 66].

IHmi BYeHi, He 3amepeuyloun TOro ¢ak-
Ty, IO MUTAaHHSA AEP>KaBM € 3araAbHUMU
AAsI TEOPETUKIB IpaBa Ta IMOAITOAOrIB, da-
XiBI[iB 3 KOHCTUTYLiHOTO IpaBa, ¢axis-
LIiB 3 iHIIMX TraAysel IpaBa, 3allpOINOHYyBa-
AV UTU N0 LIASXY Ii3HaHHSA IpoOAeMaTh-
KU Aep>KaBU KOXKHOT 3 LIVX IOPUANIHYX HayK
BIAITIOBIAHO AO ixHiX nmpeaMertiB. 3BiacK Bu-
XOAUTD, 1O AASL AOCATHEHHSI €AHOCTI IIPeA-
MeTa 3araAbHa Teopis IpaBa i Aep>kaBU IIO-
BMHHA BMBYATU CYTHiCHi BAACTUBOCTi pep-
’KaBU 3 MO3ULI ii B3aEMOAII 3 mpaBoMm.

Taka TO4Yka 30py BMCAOBAIOBaAacs Iile
B IIpaLIsIX AOPEBOAOLIHMX yyeHux. Hampu-
kaap, @. B. TapaHOBCHKUIT Yy MIAPYYHUKY
«EHUuKAOmeais npaBa» (1917 p.) BUKAaAaB
poOAEMY AEP>KaBHOI BAAAU B IOPUAM3ALIiI-
HOMY aCIIeKTi sIK «CYBEepEeHHY BOAIO I0PUANY-

HOl ocobu aepxasu» [18, 368]. IT. O. He-
aAbaiiao B 1971 p. sactepiraB: irHopyBaH-
Hs cneuniky mpaBa MPUBOAUTH AO 3a0yT-
T crietudiky IpepMeTa IPUAUYHOI HAYKN.
Bin Bip3HauaB «OpraHi4YHO BAACTMBMII Ipa-
BOBMIT 3B’s130K» MDK IIPaBOM i AEP’KaBOIO,
MIAKPECAIOBAB, IO «IIOAIA HAyKM Ha Aepyka-
BO3HABCTBO Ta IIPaBO3HABCTBO He BUKAMKA-
€TbCSI O0'€KTUBHMM PO3BUTKOM i CAyXX0O-
BOIO POAAIO TIpaBa i AepxkaBu» [19, 6-11].

IToaibHA AyMKa TPOBOAMTBCS B IMPALISIX
OiABIIOCTI CyyacHUX Y4YeHMX: IIPaBO Iepe-
AY€ Aep)KaBi, MOXe iCHYBaTu 0e3 AepkaBu
1 1032 AEP>KaBOI0 IPU IEBHUX COLiaAbHUX
obcraBuHax [20, 51]; «mpaBo camocTiiHe
BiA Aep>KaBU, HACKiAbKM Bip Aep’kaBU Hesa-
AeXHe cycmiabcTBO» [21, 312]; y Teopii npa-
Ba MOBMHHA BMBYATUCS Ta AEpP’KaBHA IIPO-
OAeMaTuKa (HAlPUKAAA, AEPXKaBHUI pe-
XKUM), SIK& MOXXe CYIPOBOAXYBATUCS CIle-
I[laAPHUM aHaAi30M 3aKOHOAABYMX aKTiB,
1[0 AeXKaTb Y ixHin mipcrasi [22, 19].

«BipcTynmom» Bip €AMHOrO IpeaMeTa Te-
opil mpaBa i Aep’KaBM € pO3AiAbHE BM3Ha-
yeHHs1 B. M. [IporacoBum npepmera Teopii
mpaBa i nmpepMeTa Teopii Aepxkasu. [Ipeame-
TOM Teopil IpaBa BiH Ha3MBae CyOCTaHL{iO-
HaAbHi, GYHKIIIOHAABHI Ta reHe3MCHi Xapak-
TEePUCTUKHU, 3aTaAbHi AAS BCiX TUIIB IIpaBa
Ta AASL IHAMBIAYaABHUX (KOHKPETHUX) Ipa-
BOBMX CUCTEM YCiX iCTOPMYHUX €eIloX, a Ta-
KOJXK TUIIOAOTis IIpaBa, a IPeAMEeTOM Teopii
AepXaBu (3a aHAAOTI€I0 3 TeOpiel Mpasa)
BB@)XKa€ CYOCTaHLiOHaAbHI, (YHKIIOHaABb-
Hi Ta TeHe3MCHi XapaKTepUCTUKU, 3araAb-
Hi AAS BCIX THUIIIB Aep>KaBU 11 AASL IHAUBIAY-
AAPHUX (KOHKPETHMX) AeprKaB ycix icTopuy-
HUX €I10X, & TAKOX TUIIOAOTisI Aep>kaBu [3,
89]. I'o cyri, B. M. IpoTacoB HepaaAreko Bi-
AIMIIOB BiA NPUXMABHUKIB IOAIAY 3araab-
HOI Teopii npaBa i Aep)kaBu Ha IpaBO3HaB-
CTBO Ta AeP’KaBO3HABCTBO.

VY HayKOBIl1 i HABYaAbHIll AiTepaTypi IIpea-
METOM Teopil paBa i Aep>kaBU BU3HAIOTbCS
NepeBa)KHO «3araAbHi 3aKOHOMIPHOCTI BHU-
HUKHEHHsI, PO3BUTKY, (pyHKL[iOHYBaHHS Ipa-
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Ba i AepkaBu...» [23, 16], «3araapHi 3aKo-
HOMIPHOCTI BMHMKHEHHS, PO3BUTKY, (PYHK-
LiOHYBaHHs INPAaBOBMX i Aep)KaBHUX SBUIL]
i mpoueciB...» [24, 19], mpuyomy He TiAbBKK
3aKOHOMIPHOCTI, @ 1 BUIIAAKOBOCTi, TOMY
0 6e3 3HaHHS BUITAAKOBOCTEN (I[OAO Ma-
AVIX 3MiH) CKAQAHO IPAaBUABHO 3PO3YMiTU
3araAbHi 3aKOHOMIpHOCTI [5, 26; 6, 13].
ITocTae muTaHHA, YU NMPABUABHO BM3HA-
yaTu TpeAMeT 3araAbHOTEOpeTUYHOI I0pu-
CIIPYAEHLIII Yepe3 KaTeropilo «3araAbHi 3a-
KOHOMIpHOCTI...» B yMOBaX, KOAU JIOTO CUC-
TeMa pO3IIMPEHa 3a PaXyHOK HEHAayKOBMX
aucuumain - (Hampukaaa, ¢irocodist mpa-
Ba Mi3HAE MpPaBO K «AYXOBHUII (PeHOMEH»,
a He sIK «0e3[ocepeAHI0 PeaAbHICTb»). Bu-
3HAIOUM MOXXAMBICTb Ii3HAHHS INpaBa LIAS-
XOM  YCTAQHOBAEHHSA  3aKOHOMipPHOCTeI,
IJ0 BUMarawTb «omucy ¢GaxriB, sKi mapa-
10TbCsl Bepudikauii», AesKi BU€Hi BUCAOB-
AIOIOTb CYMHIB Yy IOTeHILiaAi MOSICHEeHHS
«3aKOHOMipHOCTSIMU» (HiA0CODCHKOrO, CBi-
TOTASIAHOTO, CIIPUIHSITTSI 3MiCTy mpaBa [8,
39]. OapHak, HUMM He BHOCSTBbCS OOIpYH-
TOBaHi mpomo3uuil mpo OiAblI apeKBaTHE
3HAUeHHEBE BUpPaXKeHHA IIpeAMeTa 3araAb-
HOTEOPeTUYHOI IOPUCIIPYAEHLl, Xoda 3a-
3HAYA€ETbCA, W0 «IPEAMETOYTBOPIOIOYNM
AASL 3araAbHOTEOPETMYHOI I0PUCIPYAEHILI],
SIK 1 AASL IOPUAMYHOI HayKU B LIAOMY, TIOBU-
HHO BUCTYIIATU MOHATTSI paBa» [8, 37].
MIDX TUM, IpY BU3HAHHI «IIOHATTS IIpaBa»
B SIKOCTi INpeAMeTa 3araAbHOTeOpPeTUYHOI
IOPUCIIPYAEHLIiT Malbke CTaBUTbCA 3HAK piB-
HOCTIi MiX Helo Ta disocodiero mpaBa. Apxe
y npati «@isocodis npasa» I. B. ©. lerean
HasuBaB npepMeToM disocodii mpasa «mo-
HATTSI TpaBa i 1Oro 3AiicHeHHs» [25, 8].
A skumo BpaxyBary, 1o ¢iaocodis mpasa
AOCAIAXKY€E HacamIlepes «HailOiAbII 3araAb-
Hi NIPMHLUIIY [IPAaBOBOI peaAbHOCTI Ta II mi3-
HaHHsI», a00 iHaKIe: «HAMOIABII 3araAbHi
TIPUHLVIIA B3a€EMOAII TTOBCSIKAEHHOI peaAb-
HOCTi AIOAVHY i3 CUCTEMHMM CBiTOM, 3araAb-
Hi NPYHLMIM iCHYBaHHS, Mi3HAHHA Ta Iepe-
TBOPEHHSI TPaBOBOI peaAbHOCTI» [26, 12],

TO CTaHe OYEeBUAHUM, 110 KOAMIIHE BM3HA-
YyeHHA IpepMeTa Teopii mpaBa i AepkaBu
yepe3 «3araAbHi 3aKOHOMIPHOCTi...» He Ha-
CTIABKM BJKe I HEIIPUIHATHE AAS OHOBAEHOI
HasBM Teopil mpaBa i Aep)XaBu («3araAbHO-
TEOpeTUYHa IOPUCIPYAEHLIs»), Xo4a i1 BU-
Marae AOAATKOBOTO YTOUHEHH:".

BipsHaueHa pi3HOMaHITHICTh aHaAi3y Me-
TaTeopii 3araAbHOTEOPETUYHOI IOPUCIIPY-
AeHLil (00’ekTa, peaMeTa Ta iH.) — MPOsB
¢bopM BHYTpPIlIHPOHAYKOBOI'O MOLIYKY, Ca-
MOIIi3HaHHA, 0e3 AKOro HEMOXXAUBUI PyX
yIepea.

Orxe, A0 Haspiaux mpobaem (B acmex-
Ti TeMM CTarTi), sIKi MOXXYTb OyTU Bupilie-
Hi 00'€AHAaHVMM BYCUAASIMU BITUM3HIHUX
i 3apyOiKHMX yUeHMX-TIIPaBO3HABLIiB MO>KHA
BipaHecTH TaKi (K MiHIMyM): mepeocMMCAeH-
Hs 00’€KTHO-TIpeAMETHOI cdepu 0pUANY-
HOI HayKH i ii raaysei, 30Kpema 3araAbHOIl
Teopil mpaBa i Aep>XaByU; IOTOAXKEHE YTOY-
HEHHsA BYEHMMM 1I HalIMEHYBaHH:, aAeK-
BaTHe MpeAMeTy (IpM BpaxXyBaHHI OpraHiu-
HOI €AHOCTI IpaBa i Aep>XaBu B KOHTEKCTi
IOPMAUYHOIO aCIeKTY AOCAIAXKEHHS OCTaH-
HbOI); PO30ip KOMITAEKCHOCTi 3araAbHOTEO-
peTuyHOl IopucHpyAeHuil (micuye B Hi ¢i-
Aocodii mpaBa, couioAorii mpaBa, AOrMaTu-
KU IIpaBa), BIPOBAAXKEHHSI NPUHLUITY MDX-
AVICLMIIAIHADHOCTI B Mi3HaHHS pobAeM Te-
opil mpaBa i Aep’kaBY; YCTAaHOBAEHHS CIIiB-
BiAHOIIIEHHsI 3araAbHOI Teopil mpaBsa i Aep-
KaBU 3 HOBMMM HAaIpsMKaMU Ta AMCLIUIIAI-
HamM (HaIlpUKAaA, eKOHOMIKOIO TIpaBa); 1mo-
AQAbBIIIa TIpOOAeMaTH3alisl 3araAbHOI Teopil
npaBa i Aep>KaBU AK MIACYMOK YCITIIHOIO
PO3BUTKY IOPUAMYHOI HAyKM Ta NPAKTUKY;
3POCTaHHSI MOPAABHOI BIAIIOBIAQABHOCTI
BUEHMX-TIPABO3HABLIB 3a SAKIiCTb HAayKOBUX
AOCAIA’KEHD Ta iH. YSBASETHCS TaKOK BaXK-
AVBUM 30eperTu Kpalii TpaAuLii BiTYM3Hs-
HOI IOPUCIPYAEHLI, Y PO3BUTOK SIKOI BHe-
CAM BKAAA YMMAaAO TAaAQHOBUTHUX TeOpeTU-
KiB mpaBa YKpaiHu.
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