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Ko3zwopa M. 1.

ANXOTOMIA BYKBU I AYXY IIPABA: BUHUKHEHHA
IMPOBJEMM, Ii ACHEKTU TA HAIIPAMMW BUPIINIEHHA

Y emammi ananizyromecs numaHHa GuUHUKHeHHA OJuxomomii 6ykeu i O0yxy y npasi,

Hei'y eimuu3HnaHnill meopii i ropuduuniii npaxmuyi,

Ha pieHI AK npagomeop4ocmi, maxk I

IIpo6anema OykKBM i AyXy HaleXUTh OO 4YHUCIA
BiuHux. e B Bionii ckazano: «IlapcTtBo boxe He B
cnoBi, a B cuni». Cujga X, IK HaroJouyBaJu Yuc-
JIEHHI MUCIUTENi MUHYJIOTO, MOJSTaey po3yMi, Hali-
BUILOK METOI SIKOTO € YTBEPAXEHHS CBOOOIU JtO-
OIUHU - HAWBEIUYHIIIOTO TBOPiHHSA MPUPOAU.

Po3ym y nbomMy iOoro 3HadyeHHi ABJsie cobo00
31aTHICTh JIOAMHU 3pOOUTHU BIaCHUI BUOip, TOOTO
BUITHU 3a MEXi XOPCTKUX, He3aMepeyHUX NPUPOL—
HUX MOPSANKIB i 3aJleXXHOCTel, MPUUMATHU pilieHH S
Ha BJIAaCHUU pO3Cyd, KEPYOUYHUCh MPU LIbOMY BUCO—
KMMU IYXOBHUMU ifeanaMu, IPUHLUUIAMMU i LHiIHHO—
CTSAMU.

Pa3zomM 3 TUM po3yM - 1le He TiIbKU AXEpeao
CBIiTIOro i BEJMUYHOTrO, a i MOXJIMBOTO CBaBinnsg
i HacunbcTBa. TOMYy caM pPO3yM HE MOXeE He Yyno—
psSIAKOBYBaTH cebe, HE BBOAUTH JIOJICHKY CBOOOIY
y neBHi Mexi. Ile 3HaxoauTh CBiil BUpa3, 30KpeMa,
y TaKoMy (peHOMEeHi YHOpPMOBaHOI cBOOOAU, IK Mpa—
Bo [1].

Jduxotomiss OYyKBU i AyXy y IpaBi TakKoX Mae
NaBHIO icTOpito. ii 3apoaXeHHS, OYEBUIHO, HE BApTO
HamnpsMy NoB's3yBaTH 3 iCTOpPi€l0 BUHUKHEHHS Mpa-
Ba, K lle iHKOJM Ma€ Micle B JiTepaTypi. Amxe
npaBo BUHMKAJO i CTONITTSIMU PO3BUBANIOCS He
y BUTJAII iHCTUTYLiOHAJIBHOTO HOPMATUBHOTO YTBO—
PEHHS, IKUM BOHO MEePEBAXHO € CbOTOAHI, ay popMi
3BMYAI0 - HEOPraHi30BaHOTO, 3HAYHOIO MipOI CIOH—
TaHHOTO JAXepeJsa, MO CNUpaaocs Ha 4aCTO He yc—
BiloMJlOBaHy Tpaaulilo couianbHoi rpynu. Byab-
AKUX KOH(MPAIKTIB Mixk OYyKBOI i OyXxoM 3BUYaiB 3a
TaKMX YMOB HE BUHUMKAJO.

KoHdaikTu MiX HUMU movyanucsa y TOi yac ictopii

npaBa, KOJU 3BUYal CTalu BiATBOPIOBATUCSA Y MUCh-
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cmaeneHHs 0o

NPONOHYIOMbCA HANpAMU SupiuleHHs yiel npobaemu
npaeo3acmocy8aHHtsl.

MOBili GpOpMi 3 METOIO HE TiIbKU, HABiTh HE CTiJAbKH,
NOBEIEeHHS N0 BigloMa SsKOMOra WIMPLUIOTO KoJja ocibd
(cnocobu ix mepegayi Bil MOKOJiHHS A0 MOKOJiHHS
3arajoM CHpallbOBYBaJM YCMIilIHO), CKiIbKU 3 Me—
TOK HaJlaHHs 3BUYasiM (GOPMaJlbHO-CJIOBECHOTO
BUpa3y, LIO CTAJO MPeporaTuBo OOpaHUX - CIO—
YyaTKy XepuiB, BOXMAiB TOIIO, a 3rOAOM - JAepXaB—
Hol BiIagu.

IIpaBo, 10 BUNJAMBAJNO 3 TIUOUH CYyCHMiIbHOTO
XUTTS, MOPOAXEHE BiJIbLHUM OYXOM CYCHilbCTBa,
MOCTYNMOBO BBOAMTBHCH Y XOPCTKi CIOBECHI paMKHU.
3aBasgku GopManabHiil BUBHAYEHOCTi, MiABUILIEHIl
HOPMATUBHOCTi, MOXJIMBOCTIi AJOBEIEHHS OO0 Bimo—
Ma ajJpecaTiB TOILIO MPaBO iCTOTHO HAPOCTUJIO CBOIO
PEeryasaTUBHY €Heprilo, cTajo Oiabll ePEeKTUBHUM
rapaHToM cTabillbHOCTI i Oe3MeKMU B CYCHiJAbCTBI.
Ilpore, 3 apyroro 60Ky, CI0BeCHi popMyTOBaHHS
BCTYNMUJAU Yy CYNMEepPeYHiCTh i3 BiIbHUM AYXOM Mpana,
MepuIooOCHOBOI iCHYBaHHS IKOTo € cBoOona. bykBa
npasa, 1O MparHe BU3HAYeHOCTi, cTabiJibHOCTI i 6e3-
MeKU CYCHibHUX BiJHOCHUH, OyjJa MpOTHUCTaBJEHA
IyXy mpaBa, 110 3abe3nedyye WOro rHy4ykicTh, AMHA—
Mi3M.

CynepeyHOCTi MiX OyXoMm i OyKBOlO mpaBa 3a—
TOCTPUJMCS I[e U TUM, 11O MOJOXKEHHS MePUIUX MU—
CaHUX JAXepesa MpaBa SIBJASIAU COOOI JHUIIE TPOXU
nignpaBjaeHi 3BUYal, aKi AisiaM B maHiil MicLeBOCTI,
Ta pilleHHS 3 KOHKPETHUX CpaB, TOOTO Maau Maii—
K€ BUKJIOYHO KOMMIISITUBHUM i Ka3yalbHUI xapak—
Tep. He BumagkoBo mepini N1MChbMOBI maM'SITKH Ipa-
Ba, AKi nimnaum go Hamux AHiB (3akoHu MaHny,
3akoHu Xamypani, 3akoHu XII tabnuub, «Pychbka
npaBaa» Ta iH.), 3@ CBOIMM TEXHIiKO-IOPUIUYHUMMU

XapaKTepUCTUKAMU Ha JUBO CXOXi.



He Bpamocg nmomosaTu LUX CylepevyHOCTEH i Ha
OiJMBII Mi3HiIX €eTamax po3BUTKY MpaBa, KOJU MpaBOBi
NMpUNUCHU HaOyBaTh OifblI y3araJbHEHOTO Xapak—
Tepy.

e obymoBUIO yBary ao NmpoOJeMHu DUXOTOMIii
OykBHU i nyxy mpaBa 3 00Ky mopuctTiB. BoHa ocob—
JUBO MOMiITHA BXe 3 4YaciB PUMCHKOTO IpaBa.

PuMchbki opuctu, IK BifoMo, 4iTKO po3pi3HAIU
«cTpore mpaBo» (jus strictum), To6TO Take, IO HeE
MOTMYCKA€E XOMHUX BiIXUJIEHb Bifil IPUUHSITUX HOPM,
Ta «clpaBeAJuBe NMpaBo» (jus aequm et bonum),
OpieHTOBaHEe Ha MOTO ileaJbHi MepIMIOOCHOBU. | xou
MOWYK «CNpaBeIJUBOTO MpaBa» ICTOTHO YyCKJjaa—
HIOBAaB IOPUOMYHY MPakKTUKYy, ONHAK caMe oMYy
Mana OyTu, 3a ySIBJEHHSIMHU TUX YacCiB, MiATOPSIIKO—
BaHa MpaB03acTOCOBYA AisINbHICTh. be33acTepexHe
3aCTOCYBAHHS «CTPOTOTO MpaBa» 0e3 ypaxyBaHHS
CYCIiIbHUX 1iJieii, Ha IKi cCTIpsIMOBaHe MpaBoO, BU—
KJIUKAJO OCYyNl Yy pUMCHKilli mpaBOBiif KyJAbTypi.

B ocHOBHUX pucax TakKWil Miaxig mo AUXoTOMIil
nyxy i OykBM y nmpaBi 30epiraBcs i B HaCTyIHi icTo—
pPUYHI €eTTOXW, He3BaXalo4ud Ha iCTOTHI po30iXHOCTI
y TpakTyBaHHi 3MmicTy nyxy. Oco6GaMBO akKkTyanizy—
BaJUCs NOCHiAXeHHSI GdeHOMeHY aAyxy B ernoxy [Ipo—
CBiITHUIITBAa, MO3HAYEHY PO3KBIiTOM NOKTPUHU MPU—
ponHoro mpaBa. CaMe B 1elf yac 3'SIBISIETHCS HU3Ka
npaub, IPUCBIYEHUX NaHill npobaemMi, cepea IKUX
olHa 3 HaWBiZOMIIIUX - KHUTA BUOAATHOTO ¢dpaH—
uysbkoro muciautens llapns MoHTeck'e «IIpo ayx
3aKOHiB». [IpOgOBXYyIOUM TpaAUIlil0o IPUPOJHO-TIPA—
BOBOI MKoOJIU, MOHTeCK'e, OMHAaK, TOJOBHY yBary
30CepeauB Ha MO3UTUBHUX 3aKOHAX, HebOe3ycmint —
HO HaMaral4YuCh MOSICHUTHU iIX 0OOYMOBJIEHICTb pi3HO—
ro pony ¢dakTopaMu, BCTAHOBUB UYMCJIEHHI KOpenasii
MiX 3aKOHOIAaBCTBOM i pejirieo, 3puvyasimu, dop—
MO0 NMpaBJdiHHA, kKJdiMaToM Towo. [lornubGieHomy
pO3yMiHHIO NyXy mpaBa y pi3HMX HOTro mposiBax i
BUJAaX CIPUSJMN TAaKOX Mpalli BUZATHOTO HiMEIbKO—
ro ¢inocoda lerens «PeHoMmeHoNoOTisg aAyxy», «Ha-
yka noriku», «Dinocodis nmpaBa» ta iH. [loHsaTTs
«mpaBo» [erenb TpakTyBaB y TPhOX OCHOBHMX 3Ha—
YEeHHSIX:

1) mpaBo gk cBobGomga (imes mpaBa);

2) mpaBoO SK CTyniHb i popMa cBoboau (ocob—
JIUBE MpaBo);

3) mpaBo SIK 3aKOH (MO3UTUBHE NMPaBo).

JIxepena mpaBa Ta oro KpuTepii BiH mykae y
JNIOACHKiN cBimoMocTi, y chepi nyxy, caAymHO Ha—
TOJIOMYIOYU HAa TOMY, IO B MO3UTHUBHUX 3aKOHAaX
BimoOpaxaeThCs XxapakKTep Hapony, Moro Tpaauiii,
CTYMiHb iICTOPUYHOTO PO3BUTKY TOIIO.

I[Mpaui MouTeck'e, Ilerens Ta iX MOCAiIZOBHUKIB
3amovYaTKyBalu, TAKUM YHHOM, IIe OAUH acmekT
NOCHiAXEeHHS AMXOTOMIii nyXy i OyKBuU y mpaBi, Mmo-

B'SI3aHUM He TiIbKM 3 HOTO peasizalieto, a i1 i3 mpo-

HAYKOBI 3ATNTUCKHN. Tom 77. FOpunuuHi Hayku

ImecoM TpaBOTBOpPYOCTi. [IpaBo po3rTasgmaeThcs
HUMU K HUBiNi3auiiHUi ¢eHOMEH, IBUILE KYJIbTy—
pu - 3aralbHOJIIOACHKOI i HAalliOHAJNbHOI.

[Mornsx Ha mpaBo SIK BUpa3 AYyXy Hapoay, IO
BU3HAayYa€ cIpaBXHE OYyTTS, NXepeso mpaBa, 3HaA—
MIIOoB CBifl PO3BUTOK B iCTOPUYHIN mKOJi mMpaBa,
KOHIIENTYalbHO OGOpMIIEHIN HU3KOI HIiMEIbKUX
opuctiB y kKinui XVIII - na moyarky XIX cr. (I. I'po-
uiin, K. Casinsi, I'. Ilyxra), inei skoi HaOyJIu mowmu—
peHHSs 30KpeMa B YKpaiHi 3yCUNAASIMU TaKUX yue-
HUX-TIpaBo3HaBLiB, sk M. Jl. IBanimes, M. ®@. Bo-
JoauMupcbKuii-bynaHoB Ta iH.

BinmoBinHO Mo iX ysiBJIeHb, MpaBO, IK MPOAYKT
HapoOAHOTO AYyXYy, XMB€ B 3arajJbHilli CBiZOMOCTI
Hapoayy ¢opMi He Tak aGcTparoBaHUX MOHSTH, K
XWUBOTO CIIPUUHATTS IOPUAUUYHUX iIHCTUTYTIiB Kpi3b
NMpU3My HallioOHaJbHUX 3BUYAIB, TPAaAUIill TOWIO.

ITicnsg TpuBanoi KPUTUKMU MPOTPAaMHUX BUCHOBKIB
i€l MKOJU SIK peakKLiiHUX, «METOI0 SIKUX € aloJio—
ris ¢eomajlbHOTO 3BMYAEBOTO MpaBa» [2], y mocT—
pansHCHKHMU Mepioa yBara 10 HUX Y BIiTUM3HSIHOMY
npaBo3HaBCTBi 3HOBY 3pocua. [lig BmauBoM Halio—
HalbHOTO BiAPOAXEHHS BINIHOBUJIUCSA MOIMYKH
HallioHAaJbHOTO NyXy YKpaiHChKOTO TpaBa, BimoOpa—
XKEHHS Yy HbOMY iCTOPMYHUX TPAaAMIliil Ta HAalliOHAJb—
HUX 3BUYAiB, ICUXOJOTIYHUX BIACTUBOCTEH Xapak—
Tepy yKpaiHcbkoi Hauii, ii MeHTaxiTeTty Tomo [3].
Binmaouuw HallexXHe 3YyCUIISIM, COIPSIMOBAaHUM Ha
Taki MOMYKHW, pa3oM 3 TUM He BapTo, K Ha MeHe, iX
abcosoTU3yBaTU, MepeHoOcssun y chepy nmpaBoBoOi
KYJAbTYypU 3arajJibHONYXOBHiIi KYyJbTYpHi HamgbOaHHSH
yKpaiHChbKOTO Haponay. Baxko He moroauTtucs, 30—
Kpema, 3 IyMKOIO BigoMoro moJitojnora A. Okapu
Mpo Te, WO «IiHHUM (PEHOMEHOM YKpPaiHChKOI KyJb—
TYypU € MUPOKE 30epeXeHHSI aBTOXTOHHOTO KYJbTyp—
HOTO KOIy» B MpoIeci cyyacHOi MoaepHi3almii, ssika
«MoOXe BimbyBaTucs i3 momomorot Tpaaumii, a He
MasIXOM BiAMOBHU Big Hel, SK To BigmbyBanaocs B
[4].

[Ipore cToCOBHO MpaBOBOI KYyJbTYpPHM Bimapasy X

OinbmIOCTI 3aXiTHOEBPOMEUCHKUX KYJIbBTYp»
BUHMKA€E MUTAHHSA: IKUHU TOW BlacHe yKpaiHChbKU U
«aBTOXTOHHUUN KYJIbTYpPHUU KOA», SIKUU moTpedye
30epexeHHa? | mo ue 3a BjlacHe yKpaiHcbhbKa mpa—
BoBa Tpaauiuisi, 3 TOMOMOTOI SIKOi, a HE WIJSIXOM
BiIMOBU Bim Hei, MoXe BigOyBaTucs mpaBoBa MO—
IepHi3alig B ykpaiHcbKoMY ii BapianTi? BiamoBicTtu
Ha 1i 3aNMTaHHS HaA3BUYailHa BaXKO, SKLO, 3BU—
YyailHO, He oOMexXyBaTucs 3araJbHUMU dpa3zaMu Npo
HeoOXigHicTh 30epeXeHHs Yy NMpaBi «HAliOHAJbHUX
MpaBOBUX 3M00YTKiB», «<BUCOKOPO3BUHEHOTO Halio—
HaJbHOTO NyXy» TONO, a CHpoOyBaTW IMMYyKaTH
BiAMOBiNi Ha HUX y Halllili HAATO CKJAAHIil Ta cyme—
peunuBiil icrtopii.

IIlo saBisie coO00 «aBTOXTOHHA TpagMIliliHaA mpa—

BOBa KyiabTypa» ans Ykpainu? I[lpaBoBa KyjabTypa



Koziobpa M. I. Juxotomis OyKBM i AyXy mnpaBa:

KuiBcprkoi Pyci uum mpaBoBa KyJbTypa CXiIHOTO
XpucTusHcTBa, BizaHTii yu Pumy, Pocii uu 3axony,
Ko3anbkKoi mepxaBu XVII cT. uu pagsiHCbKOTO Te—
pioay? Ha xanb, Tak iCTOpMYHO CKJajJocs, IO Mpa—
BOBa KYyJbTypa YKpaiHCcbKOro Haponay dopmysana—
¢S MiJg BMJUBOM KOMIIOHEHTIB MPaBOBUX KYJIbTYp
0araTbOoX JOepXaB, BHECOK SIKMUX Yy CTAaHOBJEHHS
HalliOHAaJbHUX MPaBOBUX TpaAUIiii OyB He JuIIe
pi3HU, a it 1aJeKo HE OJHO3HAYHO MO3UTUBHUM.

HaBpsn uyu nmpugatHuM niasi YKpaiHU B yMOBax
CY4acHOTO iHTETpOBAHOTO i IT100ani30BaHOTO CBITY
MOXe€ CTaTH MOIIYK «HOBUX IIJSIXiB KYJIbTYPHOTO
PO3BUTKY», BIACTUBUX BUKJIIOUYHO iii. 3 HAIUMU
3aHAaATO NOBTMMU MOWIYKAMU MU MOXEMO ONMUHU—
TUCS Ha y30iuui €eBpoMeichbKMX i 3aTaIbHOCBITOBUX
npoueciB, HAacAiZIKOM YOTO MOXE CTaTU 4eproma
MiXHapoaHa i30JALisI, MO MU BXe MPOXOAUIU
y cKJaai «comialicTUMYHOI MpaBOBOI CiM'i».

Tomy, oueBUIHO, MOpPa BPEUWITi-PELIT OCTATOYHO
BU3HAYUTUCSH 3 NPIOPUTETHUM BEKTOPOM HE TiJIbKU
MOJiTUYHOTO, a # MpPaBOBOTO PO3BUTKY YKpaiHu
3 ypaxyBaHHSIM K MO3UTUBHUX, TaK i HETAaTUBHUX
YMHHUKIB, sIKi 0 1O03BOJUJU YKPaiHCHKill TpaBOBiii
cucTeMi 30eperTu «KyJibTYypHU cyBepeHiTeT». | B
LLbOMY IJIAaHI MOCTAaHOBKA NUTAaHHS NpPO Te, IO IB—
JIS€ MEHIIY 3arpo3y JJs8 TaKOro CYyBEpEHITEeTy -
«Majiopociizauisi» 4u «eBpomneizaiisi» - iJTKOM Tpa—
BoMmipHa [5].

«Manopociizanisi» ykpaiHCbKOI paBoOBOi cuc—
TEeMU HEMUHYYE MOTIATHE 32 C00010 11 MOTJTMHAaHHS TakK
3BaHOIO CTOB'SITHCHKOIO, YN €Bpa3ilichKOi0, MPaBoO—
BOIO CiM'€10, MPOBITHUM €JIEMEHTOM SIKOi BUBHAETh—
csa pocilichka mpaBoBa cucteMa [6]. 3a Takux 06—
CTaBUH NMpaBoBa cucTeMa YKpaiHu, MO CyTi, BTpavyae
CBOIO CAMOCTIHICTh i CAMOIOCTATHICTh, MEPETBO—
pPIOIOYUCH HAa perioHaJbHE NOMOBHEHHS 10 pOCilich—
KOi mpaBOoBOi cucteMu abo X, y Kpalmomy pa3si, Ha
cybcucteMy €IMHOI MpaBOBOi cUCTeMU, siKa oOMe—
XYETbCS BXE€ MPaBOBMUMHU CUCTEMaMM HE TakK ycix
CIOB'SITHCHKUX HApOMiB (JaBHO MOBEIEHO, IO CIO—
B'SSTHU, OyNy4Yu €IMHOIO NMPOCTOPOBOIO i MOBHOIO
rpynomo, B KYJAbTYPHO-iCTOPUUYHOMY i KYJIbTYpPHO-
MOJIITUYHOMY acleKTax AyXe pi3Hi, 110 siIcKpaBo
MPOSIBIASETHCS, 30KpeEMa, B OCTaHHI IBa NE€CATUNITTH,
KoJu abconoTHA OiNbmIicTh i3 HUX 0e3 OyIb-sSIKUX
BaraHb piliyye mo30yBalThCS O3HAK HaB' g3aHOi iM
nceBaoCOiallicTUYHOTI MpaBoOBOi ciM' 11 MOBepTalOTh—
csy 3BUYHE JJISI HUX TOHO CiM'i{ KOHTUHEHTAJIbHOTO
npaBa, 110 LiJIKOM BiiMmoBinae 3aKOHOMipHOMY Mpo—
1IIECOBi MPOMOBXEHHS iIXHbOT MPAaBOBOI iIEHTUYHOCTI),
SIK «TpbOX OpaTHiX HaponiB», abo X, 3a TpaKTyBaH—
HAM, 1K€ OCTaHHIM 4acoM HaOyBa€ MOIIUPEHHS B
Pocii, «TpueanHoro pociiichKoro Hapouay».

Yy mopiBHSIHHI 3 HUMMHU 3aTpoO3aMU 3aTrpo3 U MpPo—

Hecy «eBpormei3amii» YyKpaiHChbKOTO MPaBOKYJAbTYp-

BUHUKHEHHSI npobiaemMu, ii acnmekKTU Ta HaNnpsMu BUPILIEHHS 5

HOTO MPOCTOPY, AKIIO BOHU cmpaBai icHyioTs? He
HaMaramo4uch AaTH OJHO3HAYHY BiAMOBiAh Ha MO—
CTaBJieHe 3aMUTaHHS, OCKiJIbKM BOHO BUMArae cre—
HiaJlbHUX TMOTJUOJIEHUX NOCHIAXKEHDb, IKi MOKH L0
Yy BiTUM3HSIHOMY MpaBO3HABCTBi BiACYTHi, XoTinocs
0, OMHAaK, HATOJOCUTH HA TaKOMY.

HaBpsn uum € BaromMi migctaBu BBaXaTu «CXigTHO-
XPUCTUSHCBHKY LMBiNi3auniiHy MaTrpuuo», abo X,
iHIDMMU CIOBAMU, «CXiTHOEBPOMENCHKY JTOKAIbHY
HuBiNizamito», GOpMyBaHHS SIKOI MOB'SI3YETHCS 3
BizaHTi€elo, OCHOBOIO HalliOHaJbHOI MPaBOBOI KyJb—
Typu YKpaiHU, K iHKOJIM CTBEPIXKYETHCS B JiTepa—
TYypi
BIIJIUB CXiTHOXPUCTUSHCHKOI Bi3aHTIiCbKOI KYJIbTYPU

[7]. Anxe, SIK CBiA4YUTb iCTOPUYHUN HOCBinm,

Ha TpaBOBY KyJbTypy YKpaiHu (Ha BiAMiHY Bing
iHmux chep KyJIbTypu), OUYeBUAHO, HAATO Tepe—
Oinpmenuit. HaBiTh B emoxy icHyBaHHsa KuiBcbhkoi
nepXaBu, Ha KUTTSA IKOi BMJIUB Bi3aHTICHKOT KyJlb—
Typu (0COOJNMBO Ticas 3aNpOBaAXEHHS XPUCTUSH—
CcTBa) crlpaBai OyB JOCUTH BiJUYTHUM, NaBHbOPYChKE
CBiTChKe MpaBO HaliMeHIIe 3a3HAJIO TaKOTO BIJIUA—
By. Lle mosicHO€ThCST, 30KpeMa, TUM, IO 1O 3alIpO—
BalXeHHSI XpUCTUSHCTBa Ha Teputopii KuiBcbkoi
Pyci Bxe nisima 1ocuTh caMOOyTHS cUCTeMa Micue—
BOTO 3BMYAEBOTO MpaBa, sika 4epe3 KOHCEPBATUB—
HiCTh, BJIaCTUBY 3BUYASAM y3araji, YMHUJA HACTUD —
JVUBUN OMip YyXOpPiZfHOMY NMPaBOBOMY BIJIUBY. fAK,
0 pedi, maJekKo He MPOCTO BTiJOBaJlocsd y CBigzo—
MOCTi TOTOYacCHOTO MPOCTOTO JIOAY i caMe XpHuc—
TUSSTHCTBO. Majio BKa3ye Ha Bi3aHTIiHCBbKi mxepena
i TekcT «Pycbkoi mpaBau» - BUAATHOI maM'sITKU JaB—
HbOT'O HAalliOHAJbHOTO NpaBa, OCKiJIbKMU CAHKIiOHY—
BaHHSI KPOBHOI MOMCTHU, BiACYTHICTh TaKOTO BUIY
nmokapaHHs (HaBiTh 3a HAWTSAXYi 3IOYMHU, 30KpeMa
BOMBCTBO), sIK CMepTHa Kapa, Ta KaJiYHUIbKUX MO~
KapaHb, CKJaJHa CUCTeMa TPOIMIOBUX Yyroa 3a IMIHM—
POKUI CIeKTp 3JIOUMHIB i HakJIamaHHsA mTpady 3a
BOMBCTBO - BE€JbMMU OajieKi Bill NpUHIMMIIB Bi3aH—
TilicbKOl opucnpyaeHuii. BoogHouac ynciaeHHi ocob—
JUBOCTI MOKapaHb MalOTh aHaJioTii 3 GpaHKCHhKUM
i aHTJI0OCaKCOHChKUM npaBoM [8]. Tum Ginbire Bax—
KO TOBOPUTH MPO IKUNCHh ONHOBEKTOPHUY BIJIUB Ha
HallioHaJlbHY NMpPaBOBY KYJbTYypy IMicis po3many
KwuiBcbrkoi Pyci, Konu ykpaiHCbKi 3eMJIi BXOAUIHU OO0
cKaany pi3HuUX mepxaB. HaBiTh B yMoBax IHOMiHy—
I0YOTO TeomoJiTuuHOoTo BMJIUBY Pocii ykpaincbka
nmpaBoBa cUCTeMa, AK CBiguaTth ¢hbakTu, po3BUBaNa—
cs MiJl CUJIBHUM BIJIMBOM Mi3HBOPUMCHKOTO TIpaBa,
JIuToBChKMUX CcTaTyTiB, MarneOyp3bKoro mnpaBa Ta
iHIIUX AXepea, BIACTUBUX MPaBOBUM CHCTEMaM
€BPOATIAHTUYHOI KYJIBTYpH.

Towmy 3a Bciei cknmanHocTi cuM0io3y HOpMaTUB—
HOTO MaTepiajy HEONHOPIAHOI MPUPOAM i reonpa-
BOBOi CIPSIMOBAHOCTI, MepeNJeTEeHHS Pi3HUX TUIiB

NMpaBOBOi KyJbTypHW Ha TepUTOpii cyyacHoi YKpaiHu



Cclii, IK Ha M€HE€, BU3HATU, 1110 OCHOBU KYJAbTYpPHOI
npaBoBoi Tpaaullii YKpainu dopmyBanucs mig mne—
peBaXHUM BINJUBOM caMe €BPOATJAaHTUUYHOI, a He
eBpasilicbkoi muBigizamii. | HacTynmHi HamrapyBaHHS
BUSBUJIUCS HECTIPOMOXHUMM YCYHYTH 1Ii ONBiUHI
sl HE1 OCHOBHU.

3a cBOIM TeHe3uCOM, JAXepelaMu mMpaBa, UOTO
BHYTPIiUIHBOO CTPYKTYpOWO, cnocobamMu cucrteMa—
TU3alii HOpMaTUBHOTO MaTepially, TEpMiHOJIOTi€0
npaBoBa cucTeMa YKpaiHUM HaJeXUTh 1O KOHTUHEH—
TaJbHOI mpaBoBoi ciM'i. I micasg po3Bany comiamic—
TUYHOTO Tabopy, a pa3oM 3 HUM i ciM'l couiamicTuy—
HOTO TpaBa, YKpaiHi sKkoMora MIBUAIIE HEOOXiAHO
MOBEPTATUCS CaMe€ N0 €BPOMENWCHKOTO MPaBOBOTO
npocTopy, Mno30yBalw4YUCh HETaTUBHUX KOMIIO—
HEHTIiB, sIKi OyJM BJIaCTUBi collialiCTUYHIll mpaBoOBiil
ciM'i (30KpeMa, KJIacOBO-igeoOJIOTiYHOTO 3abapB—
JIEHHS, K€ NPUTAYWUJIO €BpONEchbKEe KOPiIHHS
YKpaiHCbKOI MpaBOBOi cucTeMu), i 30epiraouu Te,
110 BiAMOBiga€ MOCTYMaJlbHOMY PO3BUTKY K Halio—
HaJbHOI MpaBOBOI CUCTEMU, TaK i IpaBa B LiJTOMY.

l'onM0OBHUM y LIbOMY PO3BUTKY MalTh CTAaTHU 3a—
MoYyaTKOBaHi EBpOATJIaHTUYHOIO IMBii3alli€eo, a HUHI
3araJbHOBU3HAHI IHHOCTI - MpaBa i cBoOOAU JIO—
IUHU, BEPXOBEHCTBO MpaBa, NMpaBOBOi AepXaBH,
PO3BUHYTUX MPOUENYP PO3B'S3aHHS COIiallbHUX
KOHGIIKTIB i TOCSATHEHHS TPOMaAChKOi 371aroam.

CaMe BOHM € BU3HAYalbHUMU JJISI TPAaBOTBOP-
YOCTi I mMomoONMaHHS CylepedyHOCTel MiX OYKBOIO
i 1yXxoM mpaBay nmpoueci oro 3acToCyBaHHS.

3acTocyBaHHS MpaBa SBJISIE COO0I0 CKIATHUIMI
iHTEeNeKTyaJbHUU TIpoliec, IKUW BUMarae Big oro
Cy0'€eKTiB He TiJIbKM BOJIOAIHHS NMpodecCiiHUMU
3HAHHSMU HalliOHAaJbHOTO 3aKOHOIAaBCTBA Ta MpaK—
TUYHUMU HaBUKaMU 3 iioro peanizalii, a it yMiHHSA
3iCTaBJSTU HOPMHU, 1O MiAJSATAIOTh 3aCTOCYBAHHIO,
3 MoJoXeHHIMU KOoHCTUTY1il, MiXHapOOIHUX MaKTiB
npo mpaBa JIOOAWHU, i3 3araJbHUMU NMPUHLUUTIAMU
npaBa Ta iHIIMMU 3aTaJbHOJIOACBKUMU NPAaBOBUMU
IMiHHOCTSAAMU, MOPAJTbHUMU IPUHIUTIAMHU, TCHASHIIi —
SIMU 3araJlbHOILMBiJNi3alliiHOTO MPaBOBOTO PO3BUT—
Ky Toumio. Bucokuii piBeHb nmpodeciliHOi mpaBoBO1
KyJAbTypu TMpaBO3acTocyBayiB BKJIlOYae B cebe
TaKOX «3JOPOBHMUM TIYy3d» - PO3YMIHHSA 3HAYEHHS
HOPM Yy KOHKPETHMX PEaJliCTUYHUX paMKax.

Ha xanp, Ginpmricth mpaBo3acToCyBauiB, y TOMY
YUCIi CyAniB, TaAKUMU PO EeCiiHUMU BMiHHSIMU HEe
BOJIOAIIOTH.

Ile € onHi€ 3 NPUYUH NOWUPEHOTO CKENTU
IM3MYy, a 4acoM i BimBepToi 3HeBarm A0 HaMaraHb
BUsABIeHHs nyxy KoHcTuTyuii um 3akoHiB. «Y Hac
chbOTONHI nume 3a "myxoM" i XuByTb» [9] - Take
BUCJOBJIOBAaHHS ONIHOTO 3 XYpHaluicTiB Ha cTOo—
piHkax «J/l3epkKajla TUXHsS» 3 NPUBOAY CYAOBUX

cropiB Mixk HanmioHanbHOO KiHOCTYIi€I0 XYyTOXHiX

HAYKOBI 3ATNTUCKHN. Tom 77. FOpunuuHi Hayku

dinbpmiB iMm. O. JloBxeHka i BAT - tpectom «KuiB-
MicbKOya-1» -y 3B'S3Ky 3 OymiBHMITBOM Ha 3eM—
JNIX, Ha SIKUX pOo3TamloBaHa KiHOCTYAisi, 3arajioM
NMpaBUJIbHO Tepeaae HAacTpoi rpoMaiacbKocTi y ii
CTaBJeHHI 1O BUKOPUCTAHHS NyXy 3akoHy. He myxe
MPUXUJIbHA O MOMYKiB TAKOTO AyXYy TaKOX 3HaYHa
YyacTWUHA IOPUCTIB.

He MoxHa cka3zaTu, 110 Take CTaBJIEHHS HE Mae
mig co6010, OKpiM CYG'€KTUBHUX, TAKOX O0'€KTUB-
HUX MiAcTaB.

[TomepenHi MOKONiHHS BiTYM3HSIHUX (Ta 1 He
TiIbKWU) IOPUCTIB (popMyBaaucs Mil AOMIHYIOUYUM
BIJINBOM IOPUIUYHOTO MO3UTUBIZMY, a TOUHIlIE, TaK
3BaHOI €K3€reTUYHOI IKOJU, B OCHOBY SIKO1 MOKJIa—
NeHa BUMOTA XOPCTKOI MPUB'SI3KHU OO TEeKCTy HOP—
MaTUBHOTO aKkTy. «3aKOH fIK 3a IyXOM, TaK i 3a Oyk—
BOIO... i HiYOTO, OKPiM 3aKOHY» - TaKUU OeBi3 wiel
mkonu [10]. 3Bigcu, SIK CAYWIHO 3a3HAaYa€ThCcsa B
3apyOixXHill niTepatypi, «1oTpUMaHHSI OYKBM 3aKO—
HY - Lle MepeAyCciM MPUHIL U NPAaKTUUYHOI NisIIbHOCTI
MpenAcTaBHUKIB MpaBHUYOi nmpodecii. TeHmeHuisa
BBaXaTW 3aKOH TaKWUM, IIO iCHYE sSK OKpema
CYTHICTbh, YiTKO BiAMiHHa Big Mopaji W MONITUKHU,
Ma€ nyxe riIuboKi KopeHi y morasimax nmpodeciiHux
NMpaBHUKIB Ha cBoi (yHKIii; BoHa GOpMYye camMy
OCHOBY Oi/JIbIIOCTI HAMUX MPAaBHUYUX IHCTUTYILiH i
npouenyp» [11]. HemoBipa 1o HamaraHb BUKOpHUC—
ToByBaTu a1yx KoHcTtuTyuii i 3aKkoHiB y nmpoieci 06—
TPYHTYBaHHS pillleHb BUKJIMKaHA TAKOX MOMIUPEHOIO
B paasIHCbKMU Mepion MpakKTUKOIO MiAMiHU 3aKOHIB
«peBOJIIONiiHOKW TpPaBOCBiAOMiCTIO», sIKa CBOTO
yacy po3raspanacs siK odiniiiHe maxepeso mnpasa,
200 MapTiHHO-TMOJITUYHOIO NOLIABbHICTIO, CYAIiBCh—
KUM CBaBiJlJIsIM MOCTPAaAIHCHKOTO Mepiony, siKke He—
pilKO MPUKPUBAETHCS «AYXOM 3aKOHY», TOIIO.

CnoBoM, 3BepHEHHS 10 NyXy MpaBa y mpoieci
MPUUHSITTSA MPaBO3aCTOCOBUYMX PillleHb MOXe OyTHU
MNAiTHUM JIULIE€ 32 YMOBU BUCOKOi MOpPaJbHOCTI,
NYXOBHOCTi caMWX MpaB0o3acTOCyBayiB.

B ymoBax 3aHemany Mopani, HUHI3MYy, AeBajlb—
Ballil IyXOBHUX IiHHOCTEM, SIKi MU MepeXKUBaAEMO
ChOTONHI, ONMEPYBaHHS BUKJIIOUYHO «IYyXOM IMpaBa»
CTIpaB/i 4aCcTO 3aKiHYYETHCS CBaBiJIsAM.

Tomy cyyacHi MeTOmOJIOTiUHI MigX0oAW OO BUPi—
MeHHS MmpobieMu AUXOTOMIii OYKBMU i myXy mpaBa
BUXOIATh i3 MOTpeOU iX B3a€EMOJOMOBHEHHS, a HE
MPOTUCTABICHHS.

3abe3neyeHHsT MpaBOBOi O0e3MeKU AK KiHLIEeBOT
i1 OCHOBHOI MeTH MpaBa MOXe OYyTH MOCSITHYTE, SIK
3a3Hayvyajgocsd BUINE, 3aBOSIKM YiTKiil CTOBEeCHil BU—
3HAaYeHOCTi mixncTaB, Lijgeld i 3MicCTy HOPMAaTUBHUX
MPUTNUCiIB, 0OCOONMBO TUX i3 HUX, IO aapecoBaHi
0e3nocepenlHbO TpoMagssHaM. BoHU MNOBUHHI MaTu
MOXJUBICTh MepeadavyaTu MpaBOBi HACHIAKU CBOET

MOBeNiHKU. Y 3B'SI3KY 3 UM OyjI0 60 HENMpaBUJIbHO



Koswo6pa M. I. Jluxotomiss 6ykBM i AyXy mnpaBa:

y mpolieci mMpaBO3acTOCYBaHHS BigmaiasTUCS Bil
TEKCTYy HOPMATUBHUX MPUTUCIB, a TUM OiJbII irHO—
pyBatu #oro. CaMe Ha miagcTaBi aHali3y TEKCTiB
3aKOHIB Ta iHIIUX HOPMAaTUBHUX JOKYMEHTIB Mae
3'SICOBYBATUCSA CMMCJI HOPM, IO MiAJNSITa€e 3aCTO—
CyBaHHIO, MAlOTh JAOJAaTUCS HEOMHO3HAYHOCTI i cy—
MepevyHoCTi Y GOpPMYTIOBAHHSIX.

Lle 3nificHIOETHCS MISIXOM TIYMaYeHHS I0OPUINY—
HuX TekcTiB. CaMmMe y TAyMayeHHiI HaWBiguyTHilIe
MpPOSIBIASIETbCS piBeHb 3arajbHOi epynuiii, nmpope—
cifiHOi MiATOTOBJNEHOCTi, iIHAUBIAYalbHO 3aCBOEHUX
HaBMKIiB i YMiHb NpaBo3acTocyBava.

He3Baxaouynm Ha 6araToBiKOBY icTOpilo Takoro
pony iHTeJdeKTyaJbHOI AiSITbHOCTI Ta HaAasABHICTh cre—
miaJxpHOI Tanysi, Mo 3aliMa€eThCs TEOPi€O TAyMauyeH—
HSI, - TEDPMEHEBTUKU, KA CBOIM KOPIHHAM CsATA€E e
NaBHBOTPELUbKOI IOpUCTIPYNEHIii, YUMATO MUTaHD,
MOB'SI3aHUX i3 TIIYyMaYeHHSIM 3aKOHIB Ta iHIIKUX HOp—
MaTUBHUX aKTiB, MOCi 3a1UIIAIOTHCS TPYHTOBHO HE
noCHigiXeHUMHU abo AUCKYCiHHUMU.

Cepen HUX HacaMmepea CJIil Ha3BaTU MUTAHHS
00'ekTa i mpeaMeTa TAyMayeHHs. /1o 4oro Mae 3Bep—
TaTucs Moro cy6'eKT - 10 CyBOPOTO CMHCIY CIHiB,
SIKi CKJIaJaloTh TEKCTU HOPMATUBHUX TOKYMEHTIB, 4U
3aiiMaTucs JAOCHiAXEHHSIM WOro TIUOMHHOTO
smicty? Illlo Mae GyTu MpeaAMEeTOM iHTepnpeTaliiiHO-
ro Mi3HAaHHSA - TyMKa aBTOpa TeKCTy, 3aKjageHa Min
yac MOro TBOPEHHSA, YU ifges LiJiCHOTO JOKYMEHTY?

He MeHII BaXJUBUMHU i CKIATHUMHU € TaKOX
MUTAHHS MPUPOAU MpaBOTIyMauHoi AisiabHocTi. o
BOHA CO00O0I0 SIBJSIE - BUKJIIOYHO CKJAZOBY YacTU—
HY 3aCTOCYBaHHS HOPMAaTHUBHUX aKTiB UM i cmociod
NMpaBOTBOpPeHH? SIKIO MOENHYE Teplie i Apyre, To
B SKUX chniBBigHOomeHHAX? Jle MeXxi cBoGoau po3—
cyny (muUckpeuiliHocTi) iHTepmnmperaTopa y mpoieci
TIyMadyeHHs, sAKi 6 He MmepeTBOpOBalM WOTO Ha
cy0'ekTa NMpaBOTBOPYOCTi, i YM MOXHa 3HaAUTH
OiNipII-MEeHII YiTKi KpUTepii, aki 6 i Mexi BU3HA—
yanu?

MoxHa Ha3BaTu i gedKi iHIIi MUTaHHA, IKi 0e3—
MmocepeaHbO CTOCYIOThCS MPOOGJIEMH TUXOTOMIii AyXy
i OyKBM mpaBa, 30KpeMa SIK MOEAHYIOThHCS B AislIb—
HOCTIi TIyMaya IOpUIUYHE i MOJITUYHE, TO3UTUBHE i
HaJNMO3UTUBHE TOIIO.

He maouu 3Moru yepe3 oOMexXeHUl oOCsIT cTaTTi
3YMUHATUCSH HA BCiX HUX MUTAaHHAX (OKpPEMi 3 HUX €
MpeaAMeTOM NOCHiAXEeHHS HAaCTYNHHX CTaTeidl IbOTO
BUNMyckKy «HaykoBuXx 3amucok»), 3BepHY yBary
JUIIe Ha ABAa BaXJIMBi, IK HAa MeHE, MOMEHTH.

[Mo-mepimie, HelOMyCcTUME iITHOPYBAaHHS AyXy HOp—
MaTUBHOTO TEKCTY, KOJIU CIOBECHI pOpMyTIOBaHHS
OTO OKPEMHUX MOJOXEHB, SIKi 6 Malu 3aCTOCOBY—
BaTHUCS NJiSI BUPiIIeHHSI KOHKPETHOI MpaBOBOi CUTYy—

anii, CHOTBOPIOIOTh cCaMy MeTy HOPMAaTUBHOTO aKTa

BUHUKHEHHs npobGieMu, il acnekTuW Ta HaNpsiMU BUPILIEHHS 7

abo X BUKJaneHi HEYiITKO, B pe3yJbTaTi YOTO BOHHU
€ HEOCTAaTHIMU 01 NPUNHATTS pilleHHS.

Odnsa Toro mwod OCATHYTU LEeH AyX, 4acTO HEILO—
CTaTHbBO 3PO3YMITU HaMipu TBOPLIiB HOPMATUBHOTO
TEKCTY, HEOOXiIHO MOCHiAUTHU iAe0J0Til0 MpaBOBO—
ro iHCTUTYTY, YaCTUHOI SIKOTO € 3aCTOCOBYBaHUI
HOPMAaTUBHUMN MpPUTNIUC, i1€0JIOTiI0 BiAMOBiAHOT ra—
Jy3i, a 4KIO i UbOTO BUSIBUTHCH HENOCTATHLO, TO W
iTeonorilo mMpaBOBOi CUCTEMU B IiJIOMYy, IIIO BU3HA—
YaeTbhCsl OCOOIMBOI METOI i 3aBAAaHHSAMM, KOTpi
Yy CBOIO Yepry 3ajexaThb Bil BUUIMX ILiJdel cycmiab—
cTBa, rapaHTyBaTU NOCSATHEHHS SKMX MOKJIUKaAHE
npaBo i, mepenycim, KoHcrurymis.

TakxuMu WiAsIMU 1 OMHOYACHO 00OB'A3KOM Jep-
XaBU €, BiAmoBigHO g0 cT. 3 OCHOBHOTIO 3aKOHY,
YTBEepIOXEHHS i 3a0e3mevyeHHs TpaB i cBOOOI TIOAUHU
K HaBumoi miHHocti. CaMe BOHM Ta ix rapaHTii
BU3HAYalOTh 3MIiCT i CIPSIMOBAHICTh NiSIABHOCTI Aep—
XaBMW, 11 OpraHiB Ta MOCaJAOBUX OCi0 - TOTOBHUX
cy0'€KTiB MpaBO3acTOCYBaHHSI.

[To-gpyre, mpaBo - Ue He WIOCh 3acCTUTrJIe, 3aKa-
M'sHile, pa3 i Ha3aBXAU cHopMyIbOoBaHEe B 3aKO—
Hax. Ha BigMiHy Bil 3aKOHiB, sIKi, 3 OTJISIAYy Ha HU3—
Ky 0o0CcTaBMH, MalwTh CXMJBHICTh BilcTaBaTU Bij
JOCUTb IMHAMIYHOTO, 0COOMMBO B Hall Yyac, XUT—
TS, MpaBoO, SIK 3a3Hayajgocsg B OAHOMY 3 pilleHb
€BpomeichbKOro Cyny 3 MpaB JIOAWHU, Ma€e OyTH
31aTHUM iTU B HOTY 3 00CTaBMHaMHU, 1110 3MiHIOIOThHCS
[12]. IHakme Kaxyuyu, mpaBo - Le Oe3NMepepBHUI
npouec, BOHO MAa€ €BOJIOLIOHYBaTHU pa3oMm 3i
3MiHOMI0 COIiaJIbHOTO XUTTS. 3BiJCU BUNJIUBAE, IO
Oynb-sSIKWM 3aKOH YW iHIIUW HOPMATUBHUN aKT Mae
TAYyMAYUTUCS Yy CBITIi YMOB cbOTONEeHHs. Takuii
BUCHOBOK I'DYHTY€EThCS, 30KpeMa, Ha MO3ULil TOTo
X €BpomMeiichbKOTo cyny 3 mpaB JIOAUHYU moa0 KoH—
BEHLIi MpO 3aXMCT NpaB JIOJUHU Ta OCHOBOMOJOX —
HUX CBOOOJ, MOCHiINOBHO NOTPUMAaHiil HUM y Oe—
KiTbKOX pimeHHsax [13].

Ha xanp, ykpaiHcbhbKi mpaB03acTOCOBYi OpraHu,
B TOMY YMCJi CyOu, €BOJIOUIHUI MeTOO TAyMadyeH—
Hg KoHcTuTylii, 3aKOHIiB Ta iHIIUX HOPMAaTUBHUX
aKTiB MaiixXe HE BUKOPDHUCTOBYIOTh. O4eBUIHO, 30K—
peMa, 3 Oriasily Ha HE3aA0BiJlbHE BOJONIHHS NMPUAO—
MaM4 TaKOro TIyMaYeHHS.

Anxe MOro 3aCTOCYyBaHHSA AKpa3 i BUMarae Bu—
COKOTro piBHSI MpPaBOBOI KYJAbTYpPU - HASIBHOCTI Yy
MpeACTaBHUKIB MpaBHUYUX Mpodeciit cniIbHUX ySIB—
JIEeHb MPO MpaBOBi iHHOCTi, BMiHHS 3aCTOCOBYyBa—
TYU 3aTajbHi NPUHUUNU NpaBa, YCBIJOMJIEHHS TEH
NEeHIiii MpaBOBOTO i MOpaJlbHOTO PO3BUTKY Ta iH.,
Npo WO WIIJIOCS BUIILE.

3anuuraeTbcs CMOAIBATHCS, IO HACTYMHI MTOKO—
JIiHHS TMMpaBHUKIB 3MOXYTb MOMOJATH IIi BaAu MpPo—

deciiiHOT KYJIbTYypH.



W

. JuB.,

. Anekcees C. C. [TpaBo. OTNBIT KOMIIJIEKCHOTO MCCAEI0BAaHUS. -

M., 1999. - C. 449-450.

. AuB., Hanpukuan: McTopuss moMUTUYECKUX U TPABOBBIX

yyeHuit. - M., 1991. - C. 401.
Hanpuknan: binenuyx I1. 1.,
Causka C. C. ®inocodis npasa. - K., 1999. - C.

leo30eyvkui B. 1.,
I11-115.

. Okapa A. «KynbTypHUUl cyBepeHiTeT» Hallii B 100y moOCT-

MomepHy, a6o {K mepekomyBaTU «JIOKaIbHY KYJIbTYpy» //
H3epkano tTuxHsa. - 2007. - 10 nucromana.

. Okapa A. Bxa3s. mpaus.

6. Cuniokoe B. H. Poccuiickas mpaBoBasi cucteMa (BONPOCH

Teopuu) // Asrtoped. nuc. ... 1-pa op. HayK. - Caparos,

1995.

. Xapumonosa T. O. Cucremarusauis npasa y BizaHtiiicbkiit

iMmepii y mepuriit monoBuHi VI ct. H. e. (Cucremarusaiis

M. Koziubra

law,

13.

. Oboaenckuii /.

HAVYKOBI 3AITUCKU. Tom 77. FOpuaguuHi Hayku

Octuniana) // ABroped. nuc. ... kaun. op. Hayk. - Oge—

ca, 2003. - C. 3.
BuzanTtuiickoe coOApyXecTBO HaIUWIA.

Llects Bu3aHTHIiCKUX TapuTteToB. - M., 1998. - C. 339.

. H3epkano tTuxHs. - 2007. - 10 nuctomnana.
. Jdus. bepuceav XK.-JI. O6uiast teopus npasa. - M., 2000. -

C. 424.

. Judith N. Shklar. Legalism. - Cambridge, Mass. Harvard
Univ. Press, 1964. - P. 8-9. Uwur. 3a: Tamanaea 5. Bep-
XoBeHCTBO TipaBa. Ictopis. [lomituka. Teopis. - K.,

2007. - C.

. €Bpomnelickuil cyn mo mpaBaM uesoBeka: M30paHHBIE pe-

meHus. - M., 2000. - T. 1. - C. 202.
IMpakTuka €BPOMECHKOTO Cyly 3 MpaB JOAUuHKU. PimeHHs
y cnpaBax // Komenrapi. - 2003. - Ne 1. - C. 142.

DICHOTOMY BETWEEN SPIRIT AND LETTER OF LAW:
THE ORIGIN OF THE PROBLEM, ITS ASPECTS AND THE DIRECTIONS
OF ITS RESOLVING

In this article the author analyses the problem of the origin of dichotomy between letter and spirit in

attitudes to it in Ukrainian theory and legal practice, proposes the directions of resolving of this

problem both on the law-making level and on the level of application of law.



