HAIIOHAJIbHA AKAJIEMIA IPABOBUX HAYK YKPATHU

HAYKOBO-TOCJIIHUI IHCTUTYT
MPUBATHOT O TIPABA I IIJIIPUCMHUIITBA
IMEHI AKAJIEMIKA ®. T. BYPUAKA

POJOMAH TETAHA OJTEKCAHJAPIBHA

V]IK 347.44

3MIHA YMOB A0I'OBOPY
AK CITIOCIBb 3AXUCTY HMBIUIBHUX ITPAB TA IHTEPECIB

CrnemianpaicTs 12.00.03 — nuBibHE MPaBO 1 MUBUIBHUIN MTPOIIEC;
cimMeiiHe mpaBo; MI>KHApOJIHE PUBATHE MIPABO

ABTopedepat nucepTaiii Ha 3100yTTSI HAYKOBOTO CTYTICHS
KaH/IMJ1aTa FOPUIUIHUX HAyK

Kuis-2018



Jluceprauieio € pykomnuc.

PoGoTy BuKOHaHO y BifauIi mpobieM mpuBaTHOro mpaBa HaykoBo-mOCTiTHOTO
IHCTUTYTy TPUBATHOTO TpaBa 1 MmANpUEMHHITBA iMeHi akaaemika @.I'. Bypuaka
HarmionansHoi akaseMii MpaBOBUX HayK Y KpaiHU.

HayxkoBuii kepiBHUK: JIOKTOp IOPUIUYHUX HAYK, Ipodecop,
akanemik HAIIpH Ykpainu
Jlyub Bosoaumup BacuiboBuy,
HayxoBo-gocaiaHuii IHCTUTYT
MPUBATHOTO MIPaBa 1 MiIPUEMHUIITBA
imeni akagemika @. I'. Bypuaka HAIIpH VYkpainu,
TOJIOBHHMI HAyKOBHH CIIBPOOITHUK
BIJIIUTy TpoOJIeM MPUBATHOTO MpaBa

Odiniitni onoHenTH: JIOKTOP IOPUINYHUN HayK, mpodecop,
yneH-kopecnonaeHT HAIIpH Ykpainu
3epa Onexcanap BacuiboBuy,
KuiBchkuii HalllOHATIBHUHN YHIBEPCUTET
imen1 Tapaca IlleBueHka,
npodecop kabeapy UBIIHLHOTO TIPaBa

KaHIUIAT IOPUINIHUX HAYK, JOIECHT
baamyk Tersina BosiogumupiBHa,
HaBuanbHO-HayKOBUI THCTUTYT MpaBa

iM. I. MammHOBCEKOTO

HarmionaneHoro yHiBepcutety «OCTpo3bKa akaiaemis»,
JOTEHT Kadepu ITUBUILHO-TIPABOBUX JUCITUTLIIH

3axuct BinOyaeTbesa «26» kBiTHA 2018 poky o 13.00 romuHi Ha 3acijgaHHI
criemianmi3zoBanoi BueHoi paau 1 26.500.01 y HaykoBo-m0caigHOMYy 1HCTUTYTI PUBATHOTO
nmpaBa 1 mignpuemMHUNTBa 1MeHi akanemika O.I. bypuaka HarionansHoi akaaemii
MpaBOBUX HAayK YKpainu 3a ajapecoro: 01042, m. Kui, Byn. M. Paescbkoro, 23-A.

3 gucepraii€ero MO)XXHa O3HaiiomuTHCcs |y HaykoBo-AocaigHOMY 1HCTHTYTI
MPUBATHOTO TpaBa 1 mignpueMHunTBa imeni akamemika @.I'. bypuaka HarmionanpHO1

akajieMii mpaBoOBUX Hayk Ykpainu 3a aapecoro: 01042, m. Kuis, Byn. M. PaeBcbkoro, 23-A.

ABTtopedepat posiciano «26» 6epesns 2018 poky.

Yuenuut cexkperap
Creliajli30BaHoOi BUEHOT pajiu B. M. KoponeHnko



1
3AT'AJIBHA XAPAKTEPUCTHUKA POBOTH

OOrpyHTyBaHHsI BHOOPY TeMH JOCJIIKeHHsl. AKTYyaJIbHICTh TEMH OOyMOBJICHA
BCTYNIOM YKpaiHU B €BPOIEUCHKY CHUIBHOTY, IO MOTPeOye YIOCKOHAJIECHHS MPaBOBOIO
peryioBaHHs y BCiX cdepax CyCHiIbHUX BIJHOCHH, B TOMY YMCIl Yy JOTOBIpHiN cdepi.
BaxxnuBa posib TyT BIABOJUTHCS IHUBUIHHO-TIPABOBOMY 3aXHCTYy, 3a JIOIMIOMOTOIO SIKOTO
JIOCATAETHCSl  BITHOBJICHHSA TOPYIIEHUX MAalHOBHX MpaB abo oOCOOMCTHX I1HTEpEcCiB,
nonepeHKEHHs 1 IPUITMHEHHS J1H, 1110 MOPYIIYIOTh MpaBa i iHTEpecH 3allikaBiIeHUX 0Ci0
toro. HeoOxiHOIO yMOBOIO 1HTErparlii HaIoi Aep>KaBU A0 €BPOIECUCHKOIO Ta CBITOBOTO
CIIIBTOBApPUCTBA € HE JIMINE HAJUICHHS OcC10, sKi mepeOyBaroTh IMiJ 11 FOPUCIUKINIELO,
IIMPOKUM KOMIUIEKCOM TMpaB 1 CBOOOJ, a W CTBOPEHHS BIAMOBITHOTO MEXaHI3My ix
BU3HAHHS, TOTPUMaHHS Ta €PEeKTUBHOTO 3aXUCTy. OCKIIBKHA TaKWi 3aXHUCT 3MIHCHIOETHCS
HacaMmIiepes] cyJaaMu, rmpobiieMa OKpeciIeHHs Kojia CIOCO0IB 3aXUCTy IHUBUILHUX MPaB Ta
1HTEepeciB 1 3’sCyBaHHS MEXaHI3MIB iX Jii Mae HaJI3BUYAWHO BaXXJIMBE 3HAYCHHS IS
pealbHOTO BNPOBA/KEHHS Y CYCIUIBHI BITHOCUHU 3akpimyieHoro y 4. 1 c¢r. 8 Koncturyi
VYKkpainu NpuHLKITY BEPXOBEHCTBA MpPaBa.

ObOpana TemMa € aKTyaJbHOIO 1€ W TOMY, WIO JOTOBIpHE pEryJIOBaHHS
IPUBATHONPABOBUX BIJTHOCHH XapaKTEPU3YETHCS CBOEPITHOIO THYUKICTIO, IO IMEBHOIO
MIpoIo 3a0e3mneuye 3aJ0BOJICHHS 1IHTEPECIB yYaCHUKIB IUBLILHOTO 00opoTy. BiamoBigHo
NUTaHHS JOCIIHKEHHS 3MIHM YMOB JIOTOBOPY CaM€ K CIOCO0Y 3aXMCTy LIMBIJIBHUX IMPaB
BUKJIMKAE 3HAYHUNM HAYKOBHWM 1HTepec. BinTak mutaHHsa OpuandHUX (PakTiB (CKIAIIB) Y
KOHTEKCTI 3MIHM yMOB JIOTOBOpY 3auinae TMMOWHHI (pyHIaMeHTaldbHI MOHATTS odepTH,
aKIenTy, ICTOTHUX YMOB JOTOBOpPY, SIKI MIIIHO TOB’s3aHI 3 MPaKTUUYHUMHU aCHEKTaMHU
MOBCSIKJCHHUX TPaBOBITHOCHH, 110 OOYMOBJIOE aKTyalbHICTh Ta QopmMye MOTpedy B ix
peTeNbHOMY HaykKoBOoMy aHamizi. Came KOHCTPYKIlisl IHMBUIHHO-IIPABOBOTO JOTOBOPY
JIO3BOJIIE JIOCTITUTA YBECh MeXaHi3M (OpPMYBaHHS MOPUIAMYHMX (aKTIB — MiACTaB
BUHUKHEHHS, 3MIHM YU TPUIMHEHHS 3000B’s3aHb Ta BU3HAYUTH PETYJISATUBHUI BIUIMB Ha
[MBLIBHI TPABOBITHOCHHH.

TeopeTnuHNM TIAIPYHTSIM MOJIOKEHb Ta BUCHOBKIB, C(DOPMYITHOBAHUX Y JTOCHIKEHHI,
CTalld HayKOBl TMpalli BYCHUX-NPABO3HABLIB, $KI JOCII/DKYIOTh TMHTAHHS JIOTOBIPHOTO
pEryJIIOBaHHS TpUBaTHOMpaBoBuX BigHOCHH, 30kpema: O.I. Antoniok, O. A. bensHesuy,
C. M. bepeeno, T.B. bonnap, C. O. boponoscekoro, T.B. brnantyk, B. A. BacuibeBoi,
B. B. BacuneeBoi, 1. B. BeneniktoBoi, M. K. I'amsiatrua, A. b. I'punsika, O. C. I'purika,
C. ®@. lemuenka, B. B. Ixyns, O.B. I3epu, 1. O. I3epu, A.C. Hosrepra, I.I. 3a3ymnsika,
L. P. Kanaypa, 1. C. Kanzadaporoi, B. I. Kucins, B. M. Koccaka, A. B. Koctpy6u, O. O. Kora,
O. B. Koxanoscbkoi,  O. JI. Kpynuana, H. C. Ky3uenosoi, B.B.JIyua, A.B.Jlyup,
P. A. Maiinanuka, B.Il. Macnosa, I'.K. MatBeeBa, B.M. Maxinuyka, B. C.Minam,
O.I.Mixno, B.TI.Omoxu, H.M.Ilapxomenko, T.M. Ilimymyonoi, M. JI. Ilnentok,
C. O.Ilorpionoro, B. /. IIpumaka, . B.IT’saoBoi, 3.B.Pomorcekoi, M. M. CibuisoBa,
I. B. Cnacu6o-®areeBoi,  P. O. Credanuyka, H. B. ®egopuenko, €. O. XapuToHOBa,
P. b. llumiku, 5. M. IlleBuenxo, B. JI. Apoupkoro, A. I'. SIpemu Ta iHmmX.
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BonHouac, 3BakarouM Ha TEOPETHUYHI HAMpaIfOBaHHS TMONEPEIHUKIB 13 i€l
npoOieMaTUKU, JTUCKYCIMHMMHM ¥ CBhOTOJHI 3aJMINAIOThCA TUTAHHA TMPUHIUIIB Ta
3aKOHOMIPHOCTEH 3aCTOCYBaHHSI TaKOTO CIOCOOY 3aXMCTy IUBUIBHUX IpaB Ta 1HTEPECIB,
K 3MIHa YMOB JOTOBOPY, OKpEMOi yBaru noTpeOyioTb NMUTAHHS BU3HAYEHHS MOHSTTS,
O3HAaK Ta 0COOJIMBOCTEN MPABOBOIO PETYIIOBAHHS L[HOTO CIOCO0Y 3aXUCTy Cy0 €KTUBHUX
IUBLUIBHUX IPaB, HOr0 BIIMEXYBAaHHS B CYMDKHHX CIOCO0IB 3axucTy Touo. HaBenene
HE JIMIIIe 00YMOBIIIOE BUOIp TEMH JOCTIIHKEHHS, ajie ¥ CBIIUUTD PO ii aKTYaJIbHICTh SIK B
TEOPETUYHOMY IUIaHI1, TaK 1 3 MO3UIIIM JOTOBIPHOT Ta CYI0BOI MPAKTUKH.

3B’5130K po00OTH 3 HAYKOBHMHM NpPOrpaMamMu, IUIAHAMH, T€eMaMH, I'PDAHTAMM.
Jluceprallito BUKOHAHO BIJAMOBIAHO A0 TEMAaTHUYHOTO IJIaHy HAYKOBO-JOCITIIHUX POOIT
HayxoBo-10caiAHOTO 1HCTUTYTY HMPUBATHOTO MpaBa 1 MiANPUEMHULITBA IMEHI akaJeMika
®. I'. bypuaka HAIIpH VYkpaiaum «IIpaBoBe 3a0e3meueHHs CTaOUIBHOCTI ITUBLIBHOTO
obopoty» (Homep naepxaBHoi peectpariii 0113U001121) ta «JloroBipHe perynroBaHHS
IPUBATHONPABOBUX BIJHOCHUH Yy IMBUIBHOMY TIpaBl YKpaiHu» (HOMep Jep>KaBHOL
peectpanii 0116U000174). Tema aucepTamiiHOro IOCHIKEHHS 3aTBepikeHa BueHoro
panoio HaykoBo-AOCHIAHOrO 1HCTUTYTY NPUBATHOTO MpaBa 1 MIAIPUEMHUITBA IMEHI
akagemika @. I'. Bypuaka HAIIpH VYkpainu 27 6epesnst 2013 p. (mpotokoin Ne 3).

Mera i 3aBaaHHs aoc/igxeHHsa. MeTa AucepTaiiiHOro AOCHTIIKEHHS IOJIATaEe y
dbopMyBaHHI HOBUX TEOPETUYHUX TMOJOXKEHb, IO CHPSIMOBAaHI Ha BIOCKOHAJICHHS
MEXaHI3My 3aXHCTy CYO’€KTMBHUX IMBUIBHHUX IIpaB Ta I1HTEPECIB MNpH 3MiHI yMOB
JIOTOBOPY, (hOpMyBaHHS Ha 11 OCHOBI HAYKOBHX BHCHOBKIB, CIPSIMOBAaHMX HAa PO3BUTOK
JOKTPUHU IIMBUIBHOTO TMpaBa, Ta TMPAKTHYHHUX MPOMO3MINN MO0 BIOCKOHAICHHS
HAI[IOHAJILHOTO 3aKOHOJIaBCTBA, 3a0€3MeUeHHS MPaBOBOTO MOPSAKY MPHU 3MiHI JOTOBIPHUX
3000B’s13aHb 3 YpaxyBaHHIM JIOCBiy 3apyOiKHUX KpaiH.

JIJist JOCATHEHHS MOCTaBJIEHOI METH OCHOBHA yBara B JucepTallii 30cepe/pKeHa Ha
BUPIIICHH] TAKUX 3A80AHb.

— 3MIMCHUTH 3arajbHy XapaKTePUCTHKY ICHYHOYHUX IIJIXOAIB Ta TMO3MIIN 100
BU3HAYEHHS TMOHATTS LMBUIBHO-TIPABOBOTO JOTOBOPY Ta HOT0 XapaKTEPUCTHKHU SIK
IIPABO3MIHIOIOYOTO IOPUIUYHOTO PaKTy;

— oxapakTepusyBatu oepTy 1 aKIenT B AUHAMIII 3000B’sI3aIbHUX MPABOBITHOCHH;

— BIIMEXKYBaTH 3MiHY YMOB JIOTOBOPY SIK CIOCIO 3aXHCTy BiJl CYMIKHUX CIOCOO0IB
3aXHMCTy IMBUILHUX IPaB Ta IHTEPECIB;

— BU3HAYUTHU OCOOJIMBOCTI Ta HACIIJIKH 3MIHU YMOB JOTOBOPY SIK CIIOCOOY 3aXHUCTy
UBLIBHUX MIPaB Ta IHTEPECIB;

— OXapaKTepU3yBaTH 3rOJy CTOPIH SIK JI€BY MiJCTaBy 3MIHH YMOB JIOTOBODY;

— BUOKPEMUTHU Ta OXapaKTEepPHU3yBaTH 3MiHY YMOB JOTOBOPY 3a PIIIEHHSM Cyay Ha
MiJICTaBl BUMOTH OJIHI€I 31 CTOPIH JOTOBOPY Y pasi ICTOTHOI'O MOPYIIEHHS JIOTOBOPY
JPYTOI0 CTOPOHOIO SIK HAWOIBII MOUTUPEHY M1JCTaBY 3MIHH YMOB JJOTOBOPY;

— OXapakTepu3yBaTU OJHOCTOPOHHIO  BIAMOBY BIJl YaCTHHH JIOTOBIPHOIO
3000B’s13aHHS K MiICTaBy 3MIHU YMOB JJOTOBOPY;

— PO3KPUTH OCOOJIMBOCTI ICTOTHOI 3MIHM OOCTaBUH SIK IIIJICTABH  3MIiHH
YMOB JIOTOBODY;
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— copMyITIOBaTH TMPOTIO3MINI I MOKPAIIEHHsT 3aKOHOJABYOTO PETYITIOBAHHS B
cepi 3aXUCTy IIUBUIBHUX MPAB Ta IHTEPECIB, 30KpEMa, 11010 3MIHU YMOB JIOTOBODY.

IIpeomemom OocnioxcenHss € 3MiHa YMOB JIOTOBOPY SIK CHOCIO 3aXUCTy ITUBUIBHUX
IpaB Ta 1HTEPECiB, MICTABU 3MIHU YMOB JIOTOBOPY, BIAMOBIIHI TEOPETUYHI TOJOKEHHS Ta
KOHIENTYyalbHI MIAXOAM IIOJ0 BHU3HAYEHHS 3MIHHM YMOB JIOTOBOpY, HAaI[lOHAJIbHE
3aKOHO/IAaBCTBO YKpaiHM Ta HOPMATUBHO-NIPABOBI aKTH 1HIIMX JIE€P)KaB, a TAaKOXK Cy/0Ba
NpakTHKa Yy CIOpaBax MO0 3aXHCTy CYO €KTHMBHHX IIMBIIBHUX TIpaB y BHIIAJIKY
MOPYIICHHS JIOTOBIPHUX 3000B’s3aHb.

06 ’exmom 0ocniddicentss € CyCIIIbHI BIJIHOCUHM, 110 BUHUKAIOTH MPHU 3MIHI YMOB
JIOTOBOPY SIK CMOCIO 3aXMCTy HEBHU3HAHHMX, OCIIOPIOBAHUX, IMOPYIICHUX CyO’ €KTUBHUX
UBUIBHHX MIPaB Ta OXOPOHIOBAHMX 3aKOHOM THTEPECIB.

Metoau jocaimikeHHsl. Y  TpoIeci  AMCEPTAMIMHOTO  TOCTIKEHHS  OyJio
BUKOPHCTAHO 3araJlLHOHAYKOBI Ta CHEIlialbHI METOAM Ii3HAHHS TPABOBUX SIBUIIL
30KkpemMa, 3a JOMOMOTOI Memody CUCEMHO-CIMPYKMYPHO20 AHANi3y BU3HAYEHO MICIE
JIOTOBOPY SIK TMPABO3MIHIOIOUOTO HOPUAUYHOTO (PaKTy B CHUCTEMI IOPUIUYHUX (PaAKTIB, a
TaK0X BCTAHOBJICHO 3HAYEHHs 3MIHU YMOB JOTOBOPY SIK CAMOCTIMHOTO CHOCO0Y 3aXHCTY
IUBUIBHUX MpaB Ta iHTepeciB (nioposdinu 1.1, 1.3). Hianekmuunutl memoo TMi3HAHHS J1aB
3MOTy 3’SCyBaTM CYTHICTb TAaKMX IIOHATh, SIK MEXaHI3M JIOTOBIPHOTO pETryJIIOBaHHS,
[IUBLILHO-TIPABOBHUM JIOTOBIP, CHOCIO 3aXMCTy NMBLIBHHUX IpaB Ta 1HTEPECIB, 3MiHA YMOB
JIOTOBOPY, ICTOTHICTh TOPYIIEHHS JOTOBOPY, OJHOCTOPOHHS BIiMOBa BiJi YaCTUHU
noroBopy Touo (pozdinu 1, 2). Memoo awnanizy ma cunmesy BUKOPUCTOBYBABCS IIPU
BIIME)XYBaHHI 3MIHH YMOB JIOTOBOPY SIK CIOCOOY 3aXMCTy LIMBUIBHUX MNPaB Ta 1HTEPECIB
BIJl CYMDKHHX CIOCOOIB 3aXMCTY, BU3HAUYEHHI POJIi Ta 3HaY€HHS OdepTH 1 aKIenTy Mnpu
BIUIMBl Ha JAMHAMIKY JOTOBIpHHX 3000B’si3aHb (nioposdinu 1.2, 1.3). Buxopucrtanus
Memooy Kaacughikayii T03BOJIUIO CUCTEMHO JOCTIUTU T1JICTaBH 3MiHU YMOB JOTOBOpPY 3a
3aKOHOJABCTBOM YKpaiHu (po3oin 2). DyukyionanvHuii mMemoo J03BOJIMB OKPECIUTU
00’€KTUBHI TIEPETyMOBH ISl BUPOOJIEHHSI €(EKTHBHOIO MEXaHI3My 3aXHUCTy IMOPYIICHUX
Cy0’€KTUBHHUX TIPaB KOHTPATreHTIB 3a JOTOBOPOM (nidpo3odin 2.1). 3a TOTOMOTOI0 Memoody
MOOent08anHs BUSBICHO HEAONIKM B HOPMax IMBUIHBHOTO 3aKOHOJABCTBA YKpaiHU B
YaCTHHI 3MIHH YMOB JIOTOBOPY SIK CIOCOOY 3aXHCTY IIUBUIBHHUX MPaB Ta IHTEPECIB, a TAKOK
3aIPOIIOHOBAHO KOHKPETHI IIAXU iX YCYHeHHS (niopo3oinu 2.2, 2.3, 2.4).

HaykoBa HOBH3HA OTPUMAaHUX Pe3yJbTATIB MOJSATaE B pO3poOIIi Ta 3aCTOCYBaHHI
aBTOPCHKOTO MiJXOJy /0 CHCTEMHOTO BH3HAYEHHS 3MIiHM yMOB JIOTOBOPY B CHCTEMI
croco0iB 3aXUCTy UUBUIBHUX IMpaB Ta iHTepeciB. ChHopMyliboBaH1 y IIbOMY JOCTIIKEHH]
BHUCHOBKU KOHKPETH3YIOTHCS Y TAKMX HAWBaXIMBIIINX HAYKOBUX TOJOKEHHSX, K1 MAlOTh
O3HAKW HOBH3HU Ta BUHOCSITHCS HA 3aXHUCT:

Bnepue:

1) 3ampomnoHOBaHO i 3MIHOK YMOB JIOTOBOPY SIK CIIOCOOOM 3aXHUCTy CY0’ €KTUBHUX
IUBUTBHUX TpPaB Ta OXOPOHIOBAHMX 3aKOHOM IHTEPECIB PO3YMITH Mil0 IOPUIAYHOTO
XapakTepy, 110 BUYMHAIOTHCS Y BIANOBIAbL HA HEBUKOHAHHS YW HEHAJIEKHE BUKOHAHHS
KOHTPareHTOM JOTOBIPHUX YMOB a00 y pa3i HacTaHHS peajbHOI 3arpo3u MOPYIICHHS YMOB
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JIOTOBOPY, 3 METOI TMPHUIHHEHHS TAaKOTO TMOPYIICHHS Ta BiJHOBICHHS TMOPYIICHUX
Cy0’€KTUBHUX IMBUTLHUX MPaB KPEAUTOPA;

2) noBemeHoO, IO 3MiHa YMOB JIOTOBOPY 3a CBOEI TIPABOBOIO TIPUPOJOID €
IOPUAMYHOIO JT1€10 (TPaBOYMHOM), CIIPSIMOBAHOIO HAa 3MIHY IIMBUIBHUX IPaB Ta 000B’S3KIB.
Taxki aii miATOPSAIKOBYIOTHCS 3arajJbHUM IIPaBUiIaM IOA0 MOPSIKY BUMHEHHS MPABOYUHY
3 ypaxyBaHHSIM TOTO, IO CTOPOHM HE YKJIAJalOTh HOBHUW JOTOBIp (SK Yy BHUMNAAKY 3
HOBAIII€10), @ 3MIHIOIOTh 1ICHYIOY1 JIOTOBIPHI YMOBH;

3) 10BeNIeHO, IO JOTOBIp SIK HOPUAUYHUN (PaKT MICTUTH Y cOOl MEBHY MOEb
o0CTaBWH, IO CIYTYIOTh BUHHUKHEHHIO, 3MiHI Ta MPUIUHEHHIO MPaBOBIAHOIICHHS, TOMY
«3MIHY JJOTOBOPY» CJiJI PO3TISAATH SK: @) CIIOCIO 3aXUCTy MpaB — Y BUIMAIKAX MOPYLIICHHS
noroBopy onHiei i3 crtopiH (m. 6 4.2 ct.16, 4.2 cr1.651, cr. 615 LK VYkpainn);
0) 3a1CHEHHSI CTOPOHAMM  CBOiX  MpaB, [0 BUIUIMBAIOTH 13  JIOTOBIPHOTO
MPABOBIIHOIIICHHS; B) CIOCIO 3aXUCTy I1HTEpeCy NpH 3MiHI JOTOBOPY Yy 3B’S3KYy 13
1CTOTHOIO 3MIHOIO OOCTaBUH;

4) oOrpyHTOBAHO HEIOLLIBHICTh OTOTOKHEHHSI MOBUAHHS CTOPOHHU, SIKIM HaJICJIaHO
IPOMO3UIIO LIOI0 3MIHM YMOB JIOTOBOPY, 13 MOBYAa3HOIO 3TOJIOI0 HA 3MiHY JOTOBOPY.
MoBuaHHS B IbOMY BHUIAJKy HEOOX1HO BIAPI3HATU BiJ MOBYA3HOI 3rOJIM CTOPOHH y pasi
IPOJIOHTAIIl] IOTOBOPY Ha HOBHUH CTPOK, 110 € OKPEMUM BHIIaJIKOM 3MIHU JIOTOBODY;

5) 3anpOIOHOBAHO TMIJICTABM TIPABOMIPHOI OJIHOCTOPOHHBOI BIJIMOBH BiJl JIOTOBOPY
kimacudikyBaTd Ha: a) IPUIWYHI TiACTaBU (HOpPMU IIpaBa, JOTOBIPHI IOJIOKEHHS);
0) dbakTuuHi miacTaBy (MOPYLIEHHS YMOB JOTOBOPY, ICTOTHE MOTIPIIEHHS MAaifHOBOTO CTaHY
KOHTpareHTa Tomio). CyKyImHICTh IOPUINYHOI 1 (PAaKTUYHOI MiACTaB (CKIAIHUNA FOPUINIHUN
CKJIaJ]) CTBOPIOE MEPETYMOBH JJIsl OTHOCTOPOHHBOI BIIMOBH Y IOTOBIPHUX BIIHOCHHAX.

Yoockonaneno:

6) HAayKOBE TIOJIOXKEHHsI, 1110 CKJAIHICTh 3MIHH JIOTOBIPHOTO 3000B’sI3aHHS
B1IOOpakaeThCsa y 30€peKeHH1 JOTOBIPHOTO 3B’SI3KY MDK KOHTpareHTaMu 3 II€BHUM
KOpEeryBaHHSIM 00CSTY iX IpaB Ta 000B’SI3KIB, III0 MOYKE BUPAKATHUCS Y: a) 3MiHI Cy0 €KTIB
JIOTOBIPHOTO 3000B’s13aHHs; 0) 3MiHI 00 €KTY OTOBIPHOTO 3000B’sI3aHHS; B) 3MiHI 3MICTY
JIOTOBIPHOTO 3000B’I3aHHS;

7) oOIrpyHTYBaHHS AOLIIBLHOCTI PO3MEXYBAaHHS HA 3aKOHOJABYOMY PIBHI IMOJIO0KEHb
cT. 651-654 11K Ykpainu Ha HOpMHU, sKi OyIyTh OKPEMO PETYJIFOBATH IiJICTaBH, MPaBOBI
HACJIIKU Ta GopMy 3MIHU JOTOBOPY Ta HMOTro PO3ipBaHHS, OCKUIBKH Hapasi MOJOKEHHS
cT. 651-654 11K Ykpainu perysrorTh 0JHOYACHO MiJCTaBH, HACTIAKUA Ta GOPMH 3MIHH 1
pO3ipBaHHA JOTOBOPY;

8) po3yMiHHsI, 1m0 odepTa Ta aKIenT SK OKpeMi IpUIndHI (HAaKTH HE BOJIOIIIOTH
03HAKOI0 aBTOHOMHOCTI, SIKa € HEOOX1THOIO JJIsl IPAaBOYMHY, a BIATAK € JIUIIE OKPEMUMU
eTariaMi JOMOBJICHOCTI KOHTPAareHTIB Ha MNUIIXYy 3MIHM JIOTOBOPY (JAMHAMIKH
3000B’3aJIbHUX MPABOBIIHOCHH), BOHU ICHYIOTh 3 BITHOCHO OOMEXEHOIO TPUBAIICTIO Ta
CUHTE3YIOThCS Y JIOTOBIp;

9) oOrpyHTyBaHHS JOUIIBHOCTI BHU3HAHHSA OJHOCTOPOHHBOI 3MIHH JIOTOBOPY
OJIHOCTOPOHHIM TPAaBOYMHOM, III0 MOXE MOPOJPKYBAaTH MPAaBOBI HACHIJIKH HE JIMIIE IS
OJIHIET CTOPOHHM, a JJIi 000X KOHTpAareHTIB JOTOBOPY. 3a3HaueHl MpaBOBI HACIIAKU
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MOXXYTh TIPOSIBIISITUCS Y BCTAHOBJICHHI OOOB’SI3KY JUIsl 1HIIOTO KOHTpareHTa. JloBeaeHo
HEOOX1/THICTh 3aCTOCYBaHHS JI0 BUITAIKIB OJHOCTOPOHHBOI 3MIHH JJOTOBOPY MOJIOXKEHD Y. 3
cT. 651 LK Ykpainu, siki € crerniaaibHUMHU Yy BigHOMIEHH] 10 1. 2 4. 3 cT. 202 IIK Vkpainu.

Hicmano nooanvuioco pozeumxky:

10) po3yMiHHS TOTO, IO, HE3BAXKAIYM HA CXOXICTh O3HAK ICTOTHOCTI 3MiHU
00CTaBHH 3a JOTOBOPOM 13 03HaKamMH (Popc-MakopHUX 00CTaBUH (BHIAIOK, HemepeObopHa
CWJIa), BOHU € JiaMETPAIbHO MPOTHICKHUMH 32 CBOIM IOPUIUYHUAM 3MICTOM TIOHATTSIMH,
OCKUIBKM TPHU ICTOTHIM 3MiHI OOCTaBUH CIIiJI PO3YMITH Te€, IO 3asSBHUK Ma€ Ha METI
3MIHUTH JIOTOBIP 1 BHKOHYBAaTHM HOr0 YMOBH y 3MIHEHOMY BUIJIS/I, & y BUIAJKY
3aCTOCYBaHHS MOHATTS «(POpc-MakOpHI 0OCTaBUHW» CIIIJl PO3YMITH Te€, IO 3aIBHUK MA€
Ha METI 3BUTHHEHHS BiJl BIAMOBITATHHOCTI 32 HEBUKOHAHHS IOTOBOPY;

11) nogaTkoBI apryMeHTH HA KOPUCTh BUCHOBKY PO HEIOIUIBHICTH BITHECCHHS
3MIHM yYMOB JIOTOBOPY SIK CIOCOOY 3aXHCTy HMBIIBHUX TpaB Ta IHTEPECIB J0 3aXO/IiB
IUBUTLHO-TIPABOBO1  BIJMIOBIIAJIBHOCTI, 3Ba)KalOUM HaA: a) BIACYTHICTh J0JIaTKOBOTO
MaiHOBOTO 00OB’SI3KYy Yy MOPYIIHMKA; 0) BIICYTHICTh BUHHM SIK Ha IIJICTaBy 3aCTOCYBaHHS
Takux 3axofiB (cT. 614 [IK Ykpainn); B) oOcTaBuHU (BUMAI0K 1 HEMEepeObOpHa cuia), 1o €
icTaBaMH s 3BUTbHEHHS B BignoBiganbHOCTI (cT. 617 LIK Ykpainn).

12) Te3a, 1m0 MPaBOBUM HACTIAKOM TIOPYIICHHS JOTOBIPHUX YMOB € 3MIHH Y
CTPYKTYpi 3000B’sI3aHHSI, 110 B1I0OpaXaroThCs B TOMY, IO MOTEHIIMHO ICHYIOYl B HOTO
3MICTI OXOPOHHI 000B’sI3kM (I110J10 BIAIIKOAYBaHHS 30MTKIB, CIUIATH HEYCTOMKU TOIIO) 3
MOPYILICHHSIM JIOTOBIPHOTO 3000B’SI3aHHSI MOYMHAIOTH PEai30BYBATHCS, BiAOYBAEThCS
MOKJIAJIEHHS! JTOAATKOBUX OOOB’SA3KIB 1 y KpEauTOpa 3’SBISE€THCA IPAaBO BUMAaratu BiJ
OOp>KHUMKA iX BUKOHAHHS,

13) Te3a mpo AOUITBHICT, BHOKPEMJICHHS MiCLi B JOTOBOpP1 SIK CHEUHU(IYHOTO
croco0y 3aMiHU CTOPIH y 3000B’s3aHHI, 1110 Miepeadadae nepeaady yciei CyKyImHOCTI TIpaB
Ta 000B’SI3KIB 3a JJOTOBOPOM OJIHIET 13 CTOPIH 32 MOTOHKEHHSM 3 1HIIOI0 CTOPOHOIO;

14) HaykoBa mMO3WINisI, IO MOPYIICHHS IpaBa pa3oM 3 [isIMH, IO BXOIATH JI0
3MICTy CHOCOOIB 3aXHCTy, CTAaHOBUTH IOPUAMYHUMN CKJIald, SKUM € MIACTaBOIO TS
3MIHU MTPABOBIIHOIIECHHS.

IIpakTuyHe 3HAYEHHS] OTPUMAHMX Pe3YJbTATIB TMOJATaE B TOMY, IO BOHU
MOXYTh OYTH BUKOPHCTaHI:

— Y HOpMOmMEOpUill OisbHOCMI — JUIS YAOCKOHAJICHHS [IMBUILHOTO 3aKOHOJ/IaBCTBA B
YaCTHHI M1ICTaB, TPABOBUX HACIJIKIB Ta (POPMHU 3MIHH IUBUILHO-TIPABOBOTO JIOTOBOPY;

—Y Hayko80-00CNIOHIlUl cghepi — SK METOMOJOTIYHE MATPYHTS IJIs TOMATBIITNX
HAYKOBO-TEOPETHYHUX JOCITIDKEHb MpOOJIeM 3aXWCTy IMBUIBHUX IpaB Ta IHTEPECIB
IIUISIXOM 3MIHH YMOB JJOTOBOPY;

—y npasosacmocosuiil OisibHocmi CYJOBUX OpraHiB y cCIipaBax, MOB’S3aHUX 13
3aXMCTOM ITUBUIBHUX MPAB Ta IHTEPECIB MIJISIXOM 3MiHH YMOB JOTOBOPY;

— Y Has4anbHOMY npoyeci TiJ Yac BUKIAJaHHSA JTUCHUIUTIH «3000B’s3aIbHE MPABO
VYkpainu» T1a «JloroBipHe mpaBo YkpaiHum», crneukypcy «OcoOIuMBOCTI TOTOBIPHHUX
MPaBOBITHOCUH Y cepi TPaHCIIOPTHOTO TpaBa», a TAKOXK MPHU MiATOTOBIN BiAMOBITHOT
HaBYAJILHO-METOMYHOI JIiTepaTypH.
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Amnpobanis MartepiagiB aucepraumii. Pe3ynbrat aucepraniitHoro IOCHTIIKEHHS
00TOBOpIOBAIMCS HA 3acCiIaHHAX BIAAUNIB MpoOJeM MNPUBATHOrO IIpaBa Ta MpoOjeM
JOTOBIpHOTO  mpaBa  HayKoBO-IOCHITHOTO  IHCTUTYTYy  NpPUBAaTHOTO  MpaBa 1
nianpueMHuITBa iMeH1 akagemika @. I'. Bypuaka HarionansHoi akajgemii mpaBoBUX HayK
VYkpainu. Pe3ynabratu AOCHiDKEHHS Ta WOro BHCHOBKM OyJIM BIPOBAKEHI IpHU
BUKJAJaHHI  cheukypcy «OcoOmuBOCTI  JOTOBIpHUX  MPaBOBITHOCHH Yy  cdepi
TpaHCIIOPTHOTO MpaBay y KuiBChkill nep:kaBHIM akajemii BOJHOTO TPaHCIOPTY IMEHI
retbmMaHa lletpa KonameBuua-Caraiigaunoro (mogatok b). Kpim Toro, pesynbratu
JOCIIIJIKEHHSI Ta HOro BHCHOBKM OOTrOBOPIOBAIMCH HAa 3aciaHHI CyJOBOi MajaTu 3
pO3IIISAy MUBILILHUX CTIpaB AnensiiitHoro cyay PiBHeHCBKOT 00macTi (momatok B).

Oxpemi  MONOXKEHHS  JAMCEpTallii  ONPWIIOAHIOBAIMCS HAa  MDKHApOAHHX,
BCEYKPAaiHCHKUX Ta PEriOHAJIbHUX HAayKOBO-MPakTUYHUX 3axofax: Il MixuapoaHiit
HAyKOBO-TIPAKTU4HIA KoHpepeHii «ManuHoBChKI uuTaHHs» (15-16 muctomama 2013
poky, M. Octpor); III Bceykpainchbkiii HaykoBO-TeopeTHUHIN KoHpepeHii «Teopis Ta
MpakTUKa CydacHOoi ropucnpynaeHiii» (15 6epesns — 15 kBitHsa 2014 poky, m. XapkiB);
I MixxnaponHiii HayKoBi KoH(pepeHIT «AKTyallbHI MpPOOJEMH CY4acHOTO PO3BUTKY
UBLILHOTO, MIXXKHAPOJIHOTO MOPCHKOTO 1 TPAHCHOPTHOTO TPaBay, MPUCBAYEHIN 15-piudio
IOpuanunoro Qaxynerety KuiBchbkoi aep:kaBHOI akaiemii BOJHOTO TPAHCIOPTY
iM. retbMaHa Ilerpa Konamesuua-Caraiinaunoro (10-11 kBiths 2014 poky, m. KuiB);
MixHapoHidi HayKOBO-TIpakTU4HIM KoHdepeHiii «IIpaBa Ta 0O0OB’A3KH JIOJUHU Y
cydqacHomy cBiTi» (14—15 nmuctomama 2014 poky, m. Oxeca); MixkHapoaHIi HayKOBO-
npakTHuuHid koH(epeHuli «CydyacHe AepKaBOTBOPEHHsSI Ta IMPABOTBOPEHHS: MUTAHHS
Teopii Ta mpaktukm» (12—13 rpyaus 2014 poky, m. Onmeca); MikHapoaHIi HayKOBO-
NPaKTHUHIA KOH(epeHIiT « AKTyalbHl1 3aBAaHHS Ta HANPSAMU PO3BUTKY IOPUINYHOT HAYKU
y XXI cromitti» (16—17 xoBTHs 2015 poky, M. JIpBiB); XXXI MixHapo HIi HayKOBO-
npakTuuHiil koH(pepeHili «CydacHi HaykoBi gochipkeHHs» (30-31 rpyaus 2015 poky,
M. KuiB); MixHapoaHii  HayKoBO-TpakTUuHIM  KoHpepeHili «CydacHl  HayKOBI
JOCTI/PKEHHSI TIPEICTaBHUKIB IOPUANYHOI HAyKH — MPOrpec 3aKOHOAABCTBA YKpaiHU
MmaitoytHboro» (15—16 ciuns 2016 poxy, m. IHinponeTpoBCchK); MiKHApOAHIN HAYKOBO-
npakTHuHid koH(epeHuii «PedopMmyBaHHsS HallOHATBHOIO Ta MDKHAPOJIHOTO IpaBa:
MepCcreKTuBu Ta Tmpioputetn» (22-23 ciunas 2016 poky, . Oxmeca); MikHapoaH1N
HAyKOBO-TIPAKTUYHIA KOH(MEpeHIli «AKTyalbHI NHUTaHHA pedOpMyBaHHS IPaBOBOI
cucremu Ykpainnm» (1-2 munmas 2016 poky, M. uinpo); MixHapoaHii HayKOBO-
npakTuuHid KoH(pepenii «I[IpaBo, nep:kaBa Ta rpoMaAsHCbKE CYCHLIBCTBO B yMOBAax
cucteMHux pepopm» (23-24 rpyaus 2016 poxy, M. XepcoH).

Ctpykrypa Ta o6csar aucepramii. /[uceprariisi ckiaamgaeTbes 31 BCTYITy, 2 O3B,
K1 OXOIUTIOIOTH 7 MiAPO3JILIIB, BUCHOBKIB, CIIMCKY BUKOPHUCTAHMX JDKEpEN Ta JOJATKY.
3arasibHUN 00csAT poOoTH cTaHOBUTH 210 cropiHOK. CHHCOK BUKOPUCTAHUX JDKEpel
CKJIaJlaeThCs 31 243 HalitMEeHyBaHb Ta MICTUTHCS Ha 23 CTOpIHKaX. 3 JOJIaTKU MICTSATHCS Ha
7 cTOpIHKaX.
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OCHOBHMUM 3MICT POBOTH

Y Berymi o0rpyHTOBaHO BHOIp TE€MU JOCHIDKEHHS, BU3HAYEHO ii 3B 30K 13
HAyKOBMMHU TMporpamMaMu, IUIaHaAMHU, TeMaMH, TpaHTaMd, BHU3HAY€HO METYy, 3aBJIaHHS,
npeaMer 1 O0’€KT JOCHIIKEHHS, OXapaKTepU30BaHO METOJM HAyKOBOTO ITi3HAHHA,
BUKOPHUCTAHI y JIOCHIJDKEHHI, PO3KPUTO HAYKOBY HOBHU3HY, TEOPETUYHE Ta MPAKTHUHE
3HAYEHHS OTPUMAaHHUX pE3yJbTaTiB, HABEJEHO BIOMOCTI MPO ampoodaiiio MmaTepiajiB
JYcepTallii, aHOHCOBAaHO CTPYKTYpY AMCEpTallli, 3a3Ha4€HO ii 3arajabHUN 00CHT.

Po3ninn 1 «/loroBip fik MpaBO3MIHIOKYMHA OPUIHYHUA (PAKT B HUBIJILHOMY
npaBi YKpaiHW» CKIQJa€ThCs 3 TPHOX MiIPO3IUTIB, B SKUX OXapaKTEPU30BAHO TOHSATTS
JIOTOBOPY Ta HOTO OCOOJMBOCTI SIK MPABO3MIHIOIOUOTO IOPUAMYHOTO (DaKTy Ta PO3KPUTO
BIUTMB O(EPTH 1 aKLENTy Ha TUHAMIKY JOTOBIPHUX 3000B’s13aHb.

Lioposoin 1.1 «llonsmms yusinbHO-NPaso8oeo 002080py ma 1020 0COOIUBOCMI K
NPABOIMIHIOIU020 OPUOUYHO20 (Hakmyy TPUCBIYEHO TOCIIHPKEHHIO MOHSATH «IOTOBIPY,
«topuanuHl QakTu (CKIaaH)», «IOMOBICHICTBY, «3MiHA YMOB JIOTOBOPY», «3rofa». Y
3B’SI3Ky 13 UMM BCTAHOBJIEHO, IO IMBUILHO-IIPABOBHI JIOTOBIp HE JIMILIE 3aiiMae
LEHTpaJbHE MICIE B PEryJIlOBaHHI MaiHOBOTO OOIry 1 BHUCTYNa€ OCHOBHOIO MPaBOBOIO
dbopMOI0 perystoBaHHS PUHKOBUX BITHOCHH, a W SIK TIPABO3MIHIOIOUUHN IOPUANIHUNA (PaKT
CIIYTYE TiJICTaBOIO 3MiHU 3000B’I3aJIbHUX TPABOBITHOCHH.

3anponoHOBaHO LUBIILHO-NPABOBUIA JIOTOBIP PO3TIISAATH K IOPUANYHUAN (aKT, 110
CIYT'y€ MiJICTaBOI0 HE JIMIIE BUHUKHEHHS JOTOBIPHUX 3000B’sA3aHb, a W iX 3MIHU Ta
NPUMIMHEHHS. Pa3oM 13 TUM poJib IUBIILHO-TIPABOBOIO JOTOBOPY HE OOMEXKYEThCS TUIBKU
TUM, 10 BiH BIUIMBA€ Ha JUHAMIKY LHBUIBHUX MPABOBIIHOCHH (TIOPOKYE, 3MIHIOE ab0
NPUIHUHAE 1X), @ BU3HAYA€E 3MICT KOHKPETHUX IpaB Ta 00OB’A3KIB yYAaCHUKIB JOTOBIPHOTO
3000B’s13aHHS, TOOTO € PEryJIsATOPOM MOBEIIHKHA CTOPIH y IUBILIBHUX MPABOBITHOCHHAX, B
TOMY YHCJI1 ¥ 3MiHHU.

HoBeaeHo, mo «3roja» y koHTekcTi cT. 651 LK VkpaiHu BHUKOPUCTOBYETHCS
3aKOHOJIaBIIEM SIK JJI MO3HAYE€HHS OJHOCTOPOHHIX, TaK 1 JJII B3a€EMOY3TOJKEHUX MIiH.
OCKIJIbKM 3ro/ia CTOPIH € BUPaXECHHSAM BOJICBUSBJICHHS HAa MPUHHATTS MPOMO3MIIII, IO
HaAlMIIIa Bi JOpyroi CTOPOHM JOTOBOPY, 3a CBOIM IMPABOBUM 3HAUYEHHSM BOHA €
CHHOHIMOM TEPMIHY <«JIOMOBJICHICThY». 3Ba)Kal0uM Ha 1€, CTOPOHH MPABOYMHY MOXYThH 3a
B3a€EMHOIO JIOMOBJICHICTIO MIDK CO0O0K0 0OYMOBHUTH HOBI 1ICTOTHI YMOBH 010 3MiHHU YMOB
paHille YKJIAJIeHOro J0roBopy. B OCHOBY 3MiHM JOroBOpY TOKJIAQJ€HO CHIJIbHE
BOJICBUSIBJICHHSI CTOPIH, IO BIJAIMOBIJA€ BOJI KOXHOTO 13 HUX 1 CIPsSMOBaHE Ha 3MIHY
IIPABOBITHOIICHHSI HA Y3TOJKEHHX MDK HHUMH YMOBaxX. MOXIMBICTh y OyIb-sIKHH uac
3MIHUTH YMOBHU JIOTOBOPY BUILJIUBAE 3 MPUHLUITY CBOOOIU 10TOBOPY, SIKUHM € MMOCIITIOBHUM
Ta OCHOBOIIOJIOKHUM HAa4aJOM PETYJIOBAHHS CYy4aCHOTO [IMBLUIHHOTO OOITYy.

3MiHa yMOB JIOTOBOPY CaM€ 3a 3TOJI0I0 CTOpIH HaMOuIbIIe BIANOBIIAE MPUPOIL
JIOTOBIPHUX BIJIHOCHH, OCKUIBKU $IK 3acCi0 ITMBUIBHO-IIPABOBOT'O PETYJIIOBAHHS CIIYKUTh
CIIOCOOOM  BHUpPaXEHHS  (3aKpIIUICHHs) 1HAWMBIAYaJbHO-TIPABOBUX TMPHUIKCIB  (AKTIiB
MOBENIIHKH), Kl BUKOHYIOTh POJIb PETYISTUBHUX JOTOBIPHHUX MPaBWJI MOBEIIHKUA CTOPIH.
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[Tpu 11bomMy ¥ yMOBM 3MiHH JIOTOBOPY (DOPMYIIIOIOTHCS 3 METOIO BU3HAYEHHS (DAKTUUHUX
00CTaBUH, NMPU SAKUX CTOPOHU MAIOTh JIATH.

1liopo3oin 1.2 «Bnaus oghepmu ma axyenmy Ha OUHAMIKY 00208IPHUX 30008 S3AHbY»
NPUCBSIYEHO JOCHIIKEHHIO JUHAMIKK JTOTOBIPHUX BIJHOCHH Y 3B’SI3KYy 31 3MIHOIO YMOB.
AKIICHTY€TbCSI yBara Ha BaXJIMBOCTI JOCSTHEHHS 3rou IIOAO YyCiX ICTOTHUX YMOB
noroBopy. [Ipu 11b0My BCTaHOBIEHO, IO B OCHOBI OY/b-5KOi IOMOBJICHOCTI (B TOMY YHUCII
W Tpo BHECEHHsS 3MIH) JeXaTh PO3PI3HEHHS I1HTEPECIB CTOPIH, I1HJUBIAYaJIbHICTD,
BIJIOKPEMJICHICTh. Y3TOJ/UKEHHS 1HAMBIAYyaJlbHUX BOJICBUSBJICHb CTOPIH JIOTOBOPY
nepeadayaeThes 3a JA0MOMOT0I0 TAKOTO €Tamy, SK 1HIIIIOBAaHHS MPOLECY, 0 BUPAKAETHCA
gyepe3 opepTy Ta aKIenT.

OOrpynToBaHO, 0 odepra 1 aKUENT € MPOLEAYPHUMHU €JIEMEHTAaMHU YKIIaJaHHS
JIOTOBOPY, SIK1 B Pe3yJIbTaTl CTBOPIOIOTH JOTOBIPHI MPABOBIIHOCHHH, MIPH I[bOMY IIpaBa Ta
000B’S13KM y JOTOBOP1 BCTAHOBIIOIOTHCS 32 HACHIJIKOM IMOTO/HKEHHS BOJII KOHTPAreHTIB.
BignoBigmHo cB0oOONa y 3A1MCHEHHI JOTOBIPHUX 3000B’s3aHb, B TOMY YHCJII ¥ II0A0
opepT Ta akienty, BOAYAE€TbCS HE JMIIE 4Yepe3 pe3ysbTaT MOTOHKEHHS BOJI
KOHTpPAreHTiB Y MOMEHT YKJIaJIeHHs JOTOBOPY, a i mpu 3MiHi Horo ymoB. JloBeneHo, 110
odepTa 1 aKkIenT SK OKpeMi IpuandHI (HaKTH HE HAIIJICHI 03HAKOI0 aBTOHOMHOCTI, SIKa €
HEOOX1IHOIO JJI MPABOYUHY, a € JIMIIE OKPEMUMHU €TaraMH JOMOBJIEHOCTI KOHTPAareHTIB
Ha NUIAXY YKJIaJIEHHs JOTOBOPY (AMHAMIKK 3000B’SI3aJIbHUX MPaBOBITHOCHUH), ICHYIOTh 3
BIJIHOCHO OOMEXEHOI0 TPHUBAIICTIO Ta CHHTE3YIOThCS Y JIOTOBIP.

3anporoHOBaHO BHECTH 3MIHU 10 MOJIOkKeHHS 4. 2 cT. 644 [IK Ykpainu 3 meToro
CHPOIICHHA MEXaHi3My 3MIHH YMOB JIOTOBOPY Ta YHUKHEHHS KOH(PIIKTHUX CUTYyaliil Mix
KOHTpareHTaMm# JIOTOBOPY, BCTAHOBUBIIM HOPMAJILHO HEOOXITHHM Yac JJIs BIAMOBIJII PO
3MiHY YMOB J10T0BOpY He mi3Hime 20 gHiB, T00TO, 20 IHIB — 116 MAKCUMAJIbHUN CTPOK JIJIs
HaJTaHHS BIAMOBIAl aKIIEOTAHTOM.

VY niopo3zoini 1.3 «3mina ymoe 002080py 6 acnekmi 3axucmy YusiLIbHUX Npas ma
iHmepecigy 3alPONOHOBAHO 3aXUCT CY0 EKTUBHUX IIUBUILHUX MPAB BU3HAUATH SIK 3MIITAHUNA
(MaTepiaTbHO-TIPOIIECYaTHHHIIA) TTPABOBUH 1HCTUTYT, OCKUTBKH 3aXUCT MEXKYE 31 3IHCHEHHIM
npaB (MO3HUIIS PO MPUMYCOBICTh 31HCHEHHS NPaB), 10 CBITYUTH MPO HOrO HAIEKHICTD 10
chepu MarepialbHOrO TMpaBa, 1 3HAXOAWUTh CBIA 30BHIMIHIA BUpa3 y ISUIBHOCTI
IOPUCAMKIIIMHUX OpPTaHiB, III0 BUMarae BTUICHHS IIOTO MpaBa y MpolecyaibHl (IpoIeaypHi)
dbopmu. [IprMycOBICTh 3aXUCTY CYO €KTUBHUX IUBUIBHUX IPAB Ta OXOPOHIOBAHUX 3aKOHOM
IHTEpecCiB, TICHMM 3B’A30K MEXaHI3My TaKOro 3aXUCTy 3 MpOLEAYpHO-IIPOLECYaTbHUMU
HOpPMaMH IIpaBa J03BOJIAE TOBOPUTU IMPO 3aXHUCT CyO’€KTUBHUX LUBUIBHUX IPaB SIK PO
KOMIUICKCHE IOpUJWYHE YTBOPEHHS Ha pIBHI IHCTUTYTy mpaBa. MexaHi3m peamizarii
IIPABOBOT'0O 3aXUCTY BKIIOYAETHCS Y CPepy MPaBOBOTO PErYyIIOBAHHSA TO/I1, KOJIU HEOOX1THO
YCYHYTH MEpPEIIKOIY, 10 BUHUKAIOTh HA IUISAXY 3/IMCHEHHS CyO €KTUBHUX IpaB Ta
1HTEPECIB, 1110 OXOPOHSIOTHCS 3aKOHOM.

BuaineHo HacTymHI O3HaKM CIOCOOIB 3aXWMCTYy LMBUIBHUX TMpaB Ta IHTEPECIB B
JIOTOBIPHUX 3000B’S3aHHAX: a) MiJICTABOIO JJIA iX 3aCTOCYBaHHSA € 3aKOH, JOTOBIp YU
3BMYail J1I0BOTO 000pOTYy; O) BOHM peami3yloThCsli CTOPOHOIO JOTOBOPY Y paMKax
MaTepiajibHOTO MPAaBOBIIHOUIEHHS; B) BOHU € CKJIAJ0OBOI0 YaCTUHOIO OJHOTO 3 €JIEMEHTIB



9

METOJy IMBUIBHO-TIPABOBOTO PETYJIIOBAHHS; T)BUHUKAIOTh 13 (PakTy 00’ €KTHBHO-
IPOTUTIPABHOTO AisTHH (MOPYIICHHS, HEBU3HAHHS YK OCTIOPIOBAHHS MIPaBa).

3anporoHOBaHO BIIMEKYBaHHS 3MIHM YMOB JIOTOBOPY BiJ 1HIIUX CIIOCOOIB 3aXUCTY
Cy0’€KTUBHUX LUBUIBHUX MPAB Ta IHTEPECIB 3IMCHIOBATH 32 TAKUMH O3HAKaMH: a) 3MiHa
JIOTOBIPHOTO 3000B’sI3aHHSI BIJOOPAXKAETHCSI Yy 3MIHI HOr0 CTPYKTYpHUX €JIEMEHTIB
(cy0’€exT, 00’€KT UM 3MiCT); 0) 3MiHA JOTOBIPHOTO 3000B’s13aHHS B1J0YBA€THCS BHACIIIOK
HACTaHHS TIEBHUX MIACTaB — IOPUIUYHUX (AKTIB (JIOTOBIP, HEMOXKJIMBICTH BUKOHAHHS
JIOTOBIPHUX YMOB Y 3B’sI3KY 3 00CTaBHHOIO, 32 SIKY JKOJIHA 31 CTOPiH HE BIAMOBIIAE, CMEPTh
OOp>KHMKAa Y KPEIUTOpa, SKIIO 3000B’sS3aHHS HEPO3PHMBHO MOB’S3aHE 3 HUMHU TOIIO);
B) CIIPSIMOBAHICTh Ha MaiOyTHE. BiAmoBigHO 3MiHA AOTOBIPHOTO 3000B’sI3aHHS SIK CIOCIO
3aXUCTy CyO €KTHBHMX ULMBUIBHUX TIpaB Ta IHTEPECIB BUPAKAETHCA y 3HAYCHHI:
1) noBeiHKK TOTEPMUIOlI CTOPOHH JOTOBOPY, IO TOJATa€E y BYMHEHHI HE i,
CIIPSIMOBaHUX Ha 3MIHY YMOB JIOTOBOPY; 2) HacCHIAKIB MOPYIIEHHS JIOTOBIPHHX YMOB
KOHTPareHTOM, 10 CIPSIMOBaHI Ha MPUIIMHEHHS MOPYIISHHS (3MiHa OJHOT0 a00 KIJIbKOX
€JICMEHTIB IIPABOBITHOIIIEHHS).

OOTpyHTOBAaHO  HEJOIUIBHICTh OTOTOXXHEHHS TAaKWX TMOHATh, SIK «3MiHA
3000B’s13aHHS» 1 «3MiHAa YMOB JIOTOBOPY», OCKIJIbKM 3MiHa 3000B’si3aHHS, TOB’s3aHa 31
3aMIHOIO Cy0’€KTa, HE € 3MIHOIO YMOB JOTOBOpY, /UK€ CTOPOHHU JOTOBOPY € TBOPISIMHU
roro 3micty (YMOB), TOMY i yMOBaMH JOTOBOPY OyTH HE MOXKYTh. 3Ba)Kar04M Ha I1e, 3MiHa
YMOB JIOTOBOPY SIK CIIOCIO 3aXHCTy IIUBIIFHUX MPaAB B CYKYITHOCTI 3 TAKUMHU IOPUIANIHUMHU
dakTaMu, K MOPYIICHHS JOTOBIPHUX YMOB, HAasIBHICTh JOTOBIPHHUX 3aCTEPEKECHB TOIIO, €
1JICTaBOIO 3MIHH JIOTOBIPHOTO MPAaBOBIAHOMIEHHS. BinmoBimHo 30008’ 13aHHS MOXe OyTH
3MIHEHO 3a 3MICTOM (SIKICHa O3HaKa) 1 3a CKiIagoM (KUTbKiCHa O3HaKa), MpoTe IS
XapaKTePUCTUKU TOHATTSA 3MIHM JOTOBOPY HE Ma€ 3HA4YeHHsS HI KIUIbKICHA CTOpOHA,
OCKUIBKM 3MIHEHI MOXYTh OyTH OJipasy BCi YMOBHM JOTOBOPY, HI SKICHAa CTOpOHa
JIOTOBOPY, TOOTO SIKI YMOBH JIOTOBOPY 3MIHIOIOTHCSA 1 B IKOMY 00Cs131. 3MiHI MOXKYTb OyTH
niaani Oyb-sKi yMOBHU JIOTOBOPY — PO MPEIAMET, PO Crocid BUKOHAHHS, PO Miciie abo
CTPOK BUKOHaHHs ToI0. BomHodac 3MiHa JOTOBOPY HE 3aBXKIM MOKE 3a4ilaTd 3MICT
OCHOBHOTO 3000B’sS3aHHS, OCKIIBKM MOXYTh OyTH 3MIHEHI YMOBH, II0 BCTAHOBIIOIOTh
J0JJaTKOB1 3000B’s13aHHS, IpaBa Ta 000B’SI3KU HA BUMAJA0K HOTO MOPYLICHHS TOIIO.

OOrpyHTOBAaHO JOIUIBHICTh BIJIHECEHHS 3MIHU JIOTOBIPHOTO MPaBOBIIHOIIEHHS 10
3ax0/IiB OTMIEPATHBHOTO BIUIMBY, 3BAYKAIOUH, IO SKIIO CTOPOHH JIOTOBOPY JTOMOBIISTHCS, IO
y pa3i MOpyIIeHHs JOTOBOPY OJIHA 31 CTOPIH MaTHME MPaBO B OJTHOCTOPOHHBOMY TIOPSIIKY
3MIHATH TIPABOBIAHOIICHHS, TO TaKWW 3axij] BIAMOBIIATUME XapaKTEPHUM MJI 3aXOJIiB
OTIEPaTHBHOTO BIUIMBY O3HAKaM, a TAKOX 3aCTOCYBAHHIO CaHKLIN 3a caM (akT AOMYyLIEHOTO
MPABOMOPYIICHHS.  BIAMOBIAHO  MOXJIMBUM €  PO3TJSiA  3MIHHM  JIOTOBIPHOTO
NPaBOBIAHOIICHHS SIK TPABOBOTO HACHIAKYy OKPEMHUX 3aXOiB OIEPaTHBHOTO BIUIWBY,
30KpeMa, OJHOCTOPOHHBOI BiIMOBHU BiJ JOTOBOPY, a TaKOXX OJHOYACHO SK CaMOCTiHOTO
3ax0/y OTIEPaTUBHOTO BIUIMBY y BUMAAKAX, MPSAMO Mepe0adeHUX 3aKOHOM a00 JOTOBOPOM.

Po3pin 2 «IlincraBu 3MiHH yMOB [0rOBOPY 32 3aKOHOAABCTBOM Y KpaiHW»
CKJIQJIA€ThCA 3 YOTHPHOX MIAPO3AUIIB, Y SIKUX PO3TISHYTO OCOOJMBOCTI 3MIHH YMOB
JIOTOBOPY 3a 3r0JIOK0 CTOPiH, 3a PIIIEHHSM CYyJy Ha MiJCTaBl BUMOTH OJHIET 31 CTOPIH
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JIOTOBOPY y pa3l ICTOTHOTO TOPYIIEHHS JOTOBOPY JAPYrOl CTOPOHOI, Yy pasi
OJIHOCTOPOHHBOI BIJIMOBH, y 3B’A3KY 3 ICTOTHOIO 3MIHOIO OOCTaBHH.

Y niopozoini 2.1 «3mina ymos 002060py 3a 3200010 CMOpiH» BCTAHOBJICHO, IO B
OCHOBI 3MIHU JIOTOBOPY 3HAXOAWUTHCSA CHUIbHE BOJIEBUSBICHHS CTOPIH, SIKE€ BIAMOBIJIAE
BOJII KOKHOTO 13 HUX 1 CHpSMOBaHE Ha 3MIHY MPABOBIIHOLICHHS HAa Y3TODKEHUX MIXK
HUMHU ymMoBax. Came HasiBHICTb B3a€EMHOTO BUPA)XEHHS BOJII M1 BIPI3HSE 3TOAY PO 3MiHY
JIOTOBOPY BiJ IHIIMX MiJCTaB Takoi TpaHc(opmarlii MpaBOBITHOCHH, SIKi CIIMPAIOTHCS Ha
OJIHOCTOPOHHE BOJICBUSIBIICHHS, 110 PEATi3y€ThCs, K MPABUIIO, B IPUMYCOBOMY MOPSIKY.

MoXJIUBICTh y OyAb-sIKMM Yac 3MIHUTA YMOBHU JIOTOBOPY BUIUIMBAE 3 MPUHIIUITY
cBO0OOAM JOTOBOPY, 3MICT SIKOTO B KOHTEKCTI 3MIHH YMOB JIOTOBOPY BHPAXXA€ThCA B TAKUX
OCHOBHHX ITOJIOKEHHSX: a) Y CBOOO/ 11 0COOM BUTHHO BCTYMNAaTH B JIOTOBIPHI BITHOCHHM; 0) y
CBOOO/II CTOPIH BUIBHO OOMPATH BUJI IOTOBOPY (SIK MOWMEHOBAHUM, TaK HETIOWMEHOBAHHMA
3aKOHOJIABYO), SKHM PETyJIIOBAaTUMYThCS BIJTHOCHMHM MDK HHUMH; B) Y CBOOOAI CTOpIH
CaMOCTIHO BHW3HAYaTH YMOBH (3MICT) JIOTOBOPY; T')y CBOOOJI CTOpiH y mepion mii
JIOTOBOPY SIK 3MIHIOBATH 3000B’SI3aHHSI, 1110 BUILJIMBAIOTH 13 HHOTO, TaK 1 MPUIIUHATH IO
JIOTOBOPY 3arajioMm.

OOrpyHTOBaHO, III0 OCHOBHOIO BUMOTOIO JIJISi MOKITMBOCTI 3aCTOCYBaHHS TIOJIOKECHb
9. 1 cT. 651 LIK Ykpainu € peanbHa HasgsBHICTb JOTOBIPHOTO 3000B’3aHHS, TOOTO CTOPOHU
NMOBUHHI TIepeOyBaTy B TPUBAIOYUX JOTOBIPHUX MpaBoBigHOCHHAaX. Ha mpakTuili croponu
BJIAIOTHCS JIO 3MIHM CaMe€ TUX YMOB JIOTOBOPY, 30€pEKEHHA SKUX MOPYLIye (MOPYIIyBajo,
nopyuryBarume) ix cy0’exkTuBHI mpasa. IllnsxoM 3MiHM YMOB JOTOBOPY CTOPOHH 0O€3
3BEpHEHHS [0 CYAOBUX OpraHiB oOupalTh 1 (OPMYINIOITh ONTHUMAaJIbHI MpaBHiIa
MOBE/IIHKH, 3a0€3MeUyI0Yd TUM CAMUM CaMO3aXHUCT Cy0’ €KTUBHOTO LIMBUILHOTO IMpaBa BiJ
HOTO TOpyIIeHHs. 3MiHa YMOB JIOTOBOPY MOYKE 3/IICHIOBATUCS 1 3 METOI0 HEIIOMYIICHHS
NOpPYIIEHHS! Cy0’€KTUBHUX IpaB CTOPIH JOrOBOPY B MalWOyTHbOMY, WIO JO3BOJISIE
TOBOPUTH HE MPO 3aXUCT, a PO OXOPOHY LIUBUIHLHOTO MpaBa.

Y niopo3oini 2.2 «3mina ymoe 002060py 3a piuleHHAM CYOy HA NIOCMABI UMOU
OOHI€EL 31 CMOPIH 002080pY Y paA3i ICMOMHO20 NOPYUIEHHSL 002080pPY OPY20H0 CIMOPOHOIO»
BCTAHOBJICHO, IO 3MiHA YMOB JOTOBOpPY 3 TiAcTaB, mepemdbadeHnx 9.2 cT. 651 K
VYkpainu, € JOCUThH CKIIaTHOIO, OCKIJIBKH BKJIIOYAE B ceO€ IEKIIbKA €IEMEHTIB, SIKI IOBUHHI
ICHYBaTH OJHOYACHO, a caMe: a) IOBMHHO MaTH MICIIe MOPYIIEHHs JI0TOBOpY; O) Take
NOPYIIEHHS! TOBUHHO OyTH ICTOTHHM; B) TaKe ICTOTHE MOPYIICHHS MOBUHHO 3aBJaBAaTU
IIKOJy; T) HACJIIJIKOM TaKOro MOPYIIEHHS € BiJICYTHICTh OYiKyBaHOTO 3a JIOTOBOPOM
pe3ynbTaTy, Ha SIKHH CTOPOHA PO3paxoByBaia MPH YKJIAJACHHI JOTOBOPY.

IcToTHE MOpyIIEHHS TOTOBOPY € MiJACTABOO JJI MOr0 3MiHU JIMILIE TOA1, KOJU BOHO
BXKE BiI0ynoca. BuszHaioun iCTOTHICTh MOPYLIEHHS JOTOBOPY, CYJA MOBHHEH BUXOAMTHU 3
TOTO, IO SIK MIJICTABY JIJIsl 3MIHU JIOTOBOPY HA BUMOTY OJ[HIET CTOPOHM 3aKOH Iepeadayae
HE TUIbKM (aKT MOPYILIEHHS YMOB JOTOBOPY JPYrol0 CTOPOHOIO, a W 0O0OB’SI3KOBO
HAsBHICTh IIKOJU, 3aBJaHOI MOTEPIUINM CTOPOHI IUM mopyiieHHsIM. OOrpyHTOBaHO
JOLUUIBHICT, BBEACHHA [0 3arajlbHAX IIOJIOXKEHb MPO TMPUIMHEHHS 3000B’sI3aHHS
OpIEHTOBHOTO MEPENiKy 1CTOTHUX MOPYIIEHBb JAOTOBOPY, Kl € MiJCTaBOIO JIJIsl pO3ipBaHHS
JIOTOBOPY B CynoBoMy Tmopsiaky. Jlo kareropii ICTOTHUX MOpPYUIEHb JOTOBOPY
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3aMpoIOHOBAHO BIHECTH: a) MOPYIIEHHS, SKi TMPU3BOIATH YM MOXKYTh TPHU3BECTH IO
3HAYHUX 30UTKIB y KpeauTopa (BKIIOYAIOTHCS peajibHI 30UTKH Ta YIyIleHAa BHUTO0JA);
0) mopymieHHs, sKi YHEMOXXJIUBIIOIOTH BHUKOPHCTAHHS TIpeaMeTa JIOTOBOPY 3@
NPU3HAUYEHHSM; B) MIOPYIICHHS, SIKI TOB’S3aHI 3 HEHAJEKHUM CIIOCOOOM BHUKOHAHHS
JIOTOBIPHOTO 3000B’I3aHHS TOIIIO.

3Bakarouu, IO TOHATTS «ICTOTHE MOPYIICHHS» € Y3arajJbHIOIYHUM 1 J03BOJISIE
CTOPOHaM 1 CyAy B OJHOMY W TOMY > BHUMNAAKy IO-pi3HOMY HOro TIIyMaduTH,
3alpoOMOHOBAHO Cy/JAaM TMpW  BHU3HAYEHHI ICTOTHOCTI TOPYIIEHHS JOTOBIPHOTO
3000B’s3aHHs] BpaxOBYBaTH Taki (aKkTOpW: a) IPHUHIMIIOBE 3HAYEHHS HAJEKHOTO
BUKOHAHHS JOTOBIPHUX YMOB; 0) UM 1030aBJisi€e MOPYIICHHS ICTOTHUM YWHOM KpeIuTopa
TOr0, Ha 110 BIH PO3PaxOBYBaB, KPIM BUMAJKIB, KOJU OOPKHUK HE MepeadayaB 1 HE MIr
PO3YMHO Tepe0auyuTH Takuil pe3yabTaT; B) UM € MOPYLIEHHS YMHCHHUM 1 UM HE MOXKE
3000B’s13aHHs] OyTH BUKOHAHWM HaJEKHUM YMHOM B MOJaibIIOMy. BiamoBimHO cynu He
MOBUHHI OOMEXYBAaTHUCS MOCUJIAHHSIM Ha O3HAKW ICTOTHOCTI MOPYIICHHS, a 3000B’s3aH1
BKa3yBaTH Ha Ti OOCTaBUHM, SIKI HUMHM BpPaxOBYBaJMCS IPH BHU3HAUYECHHI 1CTOTHOCTI
CTOCOBHO KOHKPETHO1 cuTyauii. 30KpeMa, MpH BU3HAYEHHI ICTOTHOCTI MOPYIIECHHS
JOTOBOPY CyJIaM JI0 yBarW CIiJ TpUMaTH Taki OOCTaBWHH, SK: a) 3HAYHICTH CAMOTO
nopymeHHs: Sk (akTy; ©0)3HAYHICT, HETAaTUBHUX HACTIAKIB MOPYIIeHHSA. Sk
(baKkyJIbTaTUBHI YMHHUKW 1CTOTHOCTI MOPYIIEHHS CYJ0M MOBHUHHI OyTH JOCHIDKEHI Taki
00CTaBUHM, SIK: BTpaTa JOBIpH J0 OOpKHHMKA, OOIPYHTOBAHUM I1HTEpEC OOpKHUKA B
30€peKEeHH1 10roBOpy ab0 HOTO BiJICYTHICTh; HECYMIIIHHICTh OOP)KHHMKA; BUHA KPEAUTOPA
1 10r0 CyMIIIHHICTb TOIIO.

BcranoBneno, mo 3akoHomaBenb y a03.2 4.2 cr.651 IK Vkpainu,
BUKODHCTOBYIOUM  MpH  (OPMYJIOBAHHI  MOHSTTS  «ICTOTHOCTI  TMOPYIICHHSD)
CJIOBOCTIONYYEHHS «3HAYHOIO MipOIO MO30aBISIETHCS», POSKPHUBAE OJTHE OIIIHOYHE TIOHSATTS
yepe3 iHIIE. 3ampolOHOBaHO CyAaM Ha OCHOBiI JETAJbHOTO Ta TIMOOKOTO aHaii3y
JIOTOBIPHUX YMOB BH3HA4YaTH TOW OOCST TpaB, Ha sSIKi CTOPOHA pO3paxoByBasia MPH BCTYII
y JOTOBIpHI BiTHOCHHHU. [[0TOBIp B TaKOMY BHIIAJIKy JOTIOMAara€ BU3HAYUTH BEPXHIO MEXKY
OUIKYBaHUX CIOJIBaHb MOTEpIiioi ctopoHu. Kpim Toro, ciif BpaxoByBaTu i MOMEHT, B
AKUI TOBUHHI (POpPMYyBaATHCs 3aKOHHI OYIKyBaHHS MOTEPILIOi CTOPOHHU, MAIOYM Ha yBasl
TaKOX 1 AMHAMIKY JOTOBIPHOTO MPABOBITHOIIECHHS. Y 3B’ 3Ky 3 IIUM HECIIPaBEIJIUBO OyII0
0 oOMe)XyBaTH 3aKOHHHMI IHTEpEC CTOPIH JIMIIE THMHU YMOBaMH, siKi OyJiu oOyMOBJIEHI B
MOMEHT YKJIaJICHHS JOTOBOPY, SIKIIO B MOAAJBIIOMY TaKi YMOBH ITiIJaBAIHCS 3MiHAM.

Y niopozoini 2.3 «3mina ymoe 002080py y pazi 0OHOCMOPOHHBOI BIOMOBUY
BCTaHOBJICHO, 10 TaKUi CIIOCIO 00’ €Hy€e HEIOPUCAUKLIMHANA MEXaH13M 3MIHU JOTOBIPHUX
BITHOCHH 1 € HACTIKOM CEPI03HOT0 MOPYIIEHHS, HailuacTiIle — HeBUKOHAHHS JOTOBIPHUX
3000B’s13aHb. OCOOJIMBICTIO OJTHOCTOPOHHBOI 3MIHM YMOB JIOTOBOPY € BIJICYTHICTBH 3TOJ1
1HIIOT CTOpOoHWM — KOHTpareHTa. [Ipm 3acTocyBaHHI OJHOCTOPOHHBOI BIJIMOBU Bif
BUKOHAHHSI JIOTOBOPY HE3aJEKHICTh BOJI KOXHOI 31 CTOpPIH JOTOBOPY BiJ BOJI
KOHTpareHTa € OCHOBOIO JJII MOXJIMBOCTI MPABOMOYHIA CTOPOHI B OJIHOCTOPOHHHOMY
NOPSAIKY 3A1MCHIOBATH 1ii 31 3MIHM JOTOBIPHUX BITHOCHH 0€3 Y3TOIKE€HHS CBOIX Iiil 3
MPOTUJIKHOIO CTOPOHOIO JOTOBOPY. TOOTO, OJHOCTOPOHHS 3MiHa YMOB JOTOBOPY — II€
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croci0 pearyBaHHS OJ[HIE€I CTOPOHM JOTOBOPY Ha Takl MOPYIIEHHS JOTOBOPY 1HIIOIO
CTOPOHOI0, HETAaTUBHI HACIIIJIKH SIKUX HE MOXKYTh OyTH MONepeKeH] THITUMU ILIIXaMU.

3anpornoHOBaHO MiJACTaBH OJHOCTOPOHHBOI BiIMOBH BiJ 3000B’s13aHb 32 BOJHOBUM
KpuTepieM KiacudikyBaTH Ha: 1) miacTaBH, 10 HE 3aiexaTh BiA cTopiH (4. 4 cT. 844 11K
VYkpainuy, ct. 156, 157 Kogekcy TOproBeiabHOro MOperiaBcTBa Y KpaiHu); 2) miJICTaBy, 110
BU3HAYAIOTHCSA CHEIHU(PIKOI0 J0TOBOPY, 3 YpaxXyBaHHIM SIKOI OJHIM 31 CTOPIH HAJa€ThCS
MOXJIMBICTh BIIMOBHUTHCSI BiJ JIOTOBOPY, BIAMIKOMYBABIIN 30UTKU JPYyTik cTOpoH1 (4. 3
cT. 702, 4. 4 cT. 849, 4. 2 c1. 867, 4. 1 cT. 935, 4. 5 c1. 1013 LK Ykpainn).

BcraHoBeHO, 110 OJTHOCTOPOHHS BiMOBa BiJ] BUKOHAHHS JOTOBOPY HaWdacTiiie
3aCTOCOBYETHCS B SIKOCTI ONEPATHUBHOI CAHKIII y BIHOIICHHI 10 CTOPOHH, SIKa MOPYIILYE
CBOI 3000B’s3aHHS. Y pa3i OJHOCTOPOHHBOI BIAMOBH BiJ JOrOBOPY JHUIIE B TMEBHIN
YaCTHUHI JIOTOBIpHE 3000B’sI3aHHS HE MPHUITUHAETHCS, & 3MIHIOETHCS, IPUUOMY HE TIUIIXOM
3MiHH YMOB JIOTOBOpPY, a IUISIXOM NPUIIMHEHHS YacTUHU 3000B’s3aHHs. T0oOTO 3MiHa
JIOTOBOPY Ma€ YITKO BU3HAYEHI MEX1, OCKUIBKHA 3MIHIOIOTHCS OKPEMI MOTO TOJIOKEHHS,
alle He caMa Mojenb. MexaHi3M 3MIMCHEHHsS TpaBa Ha OJHOCTOPOHHIO 3MiHY YMOB
JOTOBOPY (3000B’sI3aHHSI) OXOIUTIOE TaKi €JIeMEHTH: 1) crmocid OIHOCTOPOHHBOI 3MIHU
YMOB JIOTOBODPY, CYTh SIKOTO TIOJSITAE y 3aCTOCYBaHHI HEIOPUCAMKIIIMHUX MEXaHi3MIB
3MIHU JOTOBIPHHUX MPABOBITHOCHH; 2) MOBIIOMJICHHS JPYTOi CTOPOHH MPO OJTHOCTOPOHHIO
3MIHY YMOB JIOTOBOPY, HaJliCJIaHe il y nependadeHii JoroBopom abo 3akoHoM (opmi Ta y
BCTAHOBJICHUH CTPOK; 3) MOMEHT 3MiHM JOTOBIPHMX BiJHOCHH, IO BH3HAYA€THCS
OTPUMAaHHSIM TIOBIIOMJICHHS, SIKIIO 1HIIMI CTPOK HE 3a3HAUYCHUI B CAMOMY ITOBiTOMJICHHI.

VY niopo3zoini 2.4 «3mina ymos 002060py y 36 43Ky 3 iICHIOMHON 3MIHOKO 0OCMABUHY
3alpOIOHOBAHO MiJl ICTOTHOIO 3MIHOIO 0OCTaBMH PO3YMITH YCKJIaJHEHHS, 10 MOB’s3aH1 3
(baKTHYHUMH TIEPEIIKOIaMH BHKOHAHHS JIOTOBIPHOTO 3000B’s3aHHA. [cTOTHA 3MiHA
00CTaBUH TOBMHHA BIJOYTHCS HE BHACIIJIOK IOBEIIHKM KOHTPAreHTIB JOTOBOPY, a
BHACJIJIOK Hemepen0adyyBaHOi 3MIHM 30BHINITHIX 0OCTaBHH, 110 HE 3ajeXaTh Bij iX Bojl. B
IIbOMY KOHTEKCTi TIPaBO CTOPiH Ha 3MiHY JIOTOBOPY PO3TIIATAETHCS SIK OJIUH 13 FOPUIUIHUX
3ac00iB, nependavenuii cT. 652 LK Ykpainu.

JloBesieHo, 1110, HE3BaXKAlOUM Ha OILIIHOYHHMI XapakTep MOHATTS «ICTOTHA 3MiHa
oOcTtaBuHY, nmonoxeHHs ad3. 2 4. 1 ct. 652 LIK Ykpainu MICTUTh KPpUTEPIH, 32 SIKUM 3MiHY
0o0CTaBMH MOXHA BU3HAYUTH SK ICTOTHY, 30Kpema: OOCTaBMHU MAalOTh 3MIHUTHUCS
HACTUIbKH, 1110, SKOM CTOPOHM MOTJIM II€ MependavynuTd, BOHU HE YKjiaiu O JOoromip abo
yKJiaau 06 oro Ha iHIKUX ymMoBax. IIpu 11boMy, BUNpaBAaHUM y I[bOMY aCIeKTI € MiaXij,
3TiHO 3 SKUM ICTOTHA 3MiHA OOCTAaBMH MOBHHHA OyTH Pe3yJbTaTOM 30BHIIIHBOI Jii, HE
OB’ SI3aHOI 3 BOJICIO CTOPIH JIOTOBOPY.

OOrpyHTOBaHO JIOIIbHICTD 3aKkpimieHHs y 4. 1 cT. 652 LIK Ykpainu nonoxeHHs, 3a
SIKMM CTOPOHH JIOTOBOPY MOKYTh 3MIHHTH MOTO YMOBH 32 B3a€MHOIO 3T0JI0I0 MK COOOTO.
Takuit BapiaHT MOBEIHKH CTOPIH IMOBHOIO MIPOIO BITIOBIIa€ BUMOTaM JJOOPOCOBICHOCTI B
[MBUTLHOMY TpaBl Ta JIO3BOJISIE PO3B’SI3aTH MPOOJIEMH, MOB’SI3aHI 3 ICTOTHOIO 3MIHOIO
oOcTaBUMH (BKJIIOYAIOUM 3a HEOOXITHOCTI I MHWUTaHHS IIOJ0 HACIIAKIB PpPO3ipBaHHS
JIOTOBOPY), HA MIJCTaBl JOMOBJIEHOCTI CTOpiH. Y pa3i HEAOCATHEHHS CTOPOHAMHU 3TOIU
10J10 MPUBEACHHS JIOTOBOPY Y BUAMOBIIHICTh 3 OOCTaBMHAMH, SIKI ICTOTHO 3MIHUJIUCS,
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3ailHTEpECOBaHa CTOPOHA MOXKE 3BEPHYTHCS 10 CYyAy 3 MO30BOM IPO 3MiHY JOTOBOPY Ha
nigacrasi cT. 652 [K Ykpainu.

BcraHoBieHO, 110 O3HAKM ICTOTHOCTI 3MiHHM OOCTaBHH 3a JIOTOBOPOM YaCTKOBO
NEPETUHAIOTECA 13 O3HaKaMU TOHATTA  «(Opc-MaXOpHI  OOCTaBUHHM  (BHUIAJIOK,
HerepebopHa cuia)». Biatak 3ampornoHOBaHO PO3PIZHATH TOHSTTS «ICTOTHA 3MiHA
obctaBuH» Ta «(opc-MaxkOpHI 0OCTAaBUHMY» 3a MPABOBUMU HACIHiIKaMH ix HacTaHHs. [Ipu
BUKOPHUCTaHHI TEPMIHY «ICTOTHA 3MiHAa OOCTaBUH» 3assBHUK Ma€ Ha MET1 3MIHUTH JOTOBIp 1
BUKOHYBaTH HOTO yMOBH y 3MIHEHOMY BUTJIAI, a Yy BUNAJAKYy BHUKOPHCTAHHS TEPMiHY
«popc-MaXOpHI OOCTaBUHM» 3asBHUK Ma€ Ha MeETI 3BUIBHEHHS BiJI IUBLIBHOT
BIJIIIOBIIAJIFHOCTI 32 HEBUKOHAHHS JIOTOBOPY, Y 3MiHI SKUX BiH HE 3allIKaBJICHUH.

BUCHOBKMH

VY aucepTtauii 3amponoOHOBaHI HOBI TEOPETUYHI IMOJIOKEHHS, 110 CHPSAMOBaHI Ha
BJIOCKOHAJICHHSI MEXaHi3My PeryIIOBaHHs MPUBATHOMPABOBUX BIAHOCHH IMPH 3MiHI YMOB
JOTOBOpPY, (hOpMYyBaHHS Ha Iii OCHOBI HayKOBHUX BHUCHOBKIB, CIIPSIMOBAaHUX Ha PO3BHUTOK
JOKTPUHU IUBIIBHOTO TMpaBa, Ta MPAKTUYHUX MPOIMO3UIIA MO0 BIOCKOHAJICHHS
HAI[IOHAJILHOTO 3aKOHOJABCTBA. 3a pe3yjbTaTaMH MPOBEIEHOTO JOCIIIKEHHS aBTOPOM
chopmynbOBaHi1 Taki BUCHOBKHA HAYKOBOTO 1 MPAKTUYHOTO XapaKTepy:

1. loroBip SK IOpUAMYHUN (QaKT CIOyrye MiJACTaBOIO HE JIMIIE BHUHUKHEHHS
JTOTOBIpHUX 3000B’s3aHb, a ¥ 1X 3MIHH, OCKIIBKM BHU3HAYA€ 3MICT CyO €KTUBHHX
[MBUIBHUX TIPaB Ta IOPUINYHUX 000B’SI3KIB YUACHHUKIB JOTOBIPHOTO 3000B’s13aHHs. BinaTrak
O3HaKaMHU TaKOTO MPaBO3MIHIOIYOTO OPUINYHOTO (DaKTy €: a) BOJCBUSBICHHS SIK OJHIET
0co0u (CTOPOHHM), TaK 1 CHiJIbHE BOJICBHSIBICHHS CTOPIH, sIKE BIJMOBIA€ BOJII KOXKHOTO 13
HUX 1 COpsIMOBAaHE HA 3MIHY MPABOBIIHOIICHHS Ha Y3TO/KEHUX MK HUMH yMOBaX;
2) po3rIIAIa€ThCA SK CHITbHA Misl 0Ci0, MO CHpsSMOBaHa Ha 3MiHY NHUBLILHUX TpaB Ta
000B’s13KiB. MOXJIUBICT, y OyIb-SKUH dYac 3MIHUTH YMOBHU JIOTOBOPY BHUIUIMBAE 3
NPUHIIAITY CBOOOIM JOTOBOPY, SIKAW € TIOCTIZIOBHUM Ta OCHOBOIIOJIO)KHHM Ha4daJoM
PETYIIOBaHHS CY4acHOTO IIUBIILHOTO 000POTY.

2. 3miHa AOTOBOPY 3a 3rOJI0K0 CTOPIH HaWOUIbIIE BIAMOBIAAE€ MPUPOIl JOTOBIPHUX
BIIHOCWH, apKe SIK 3aci0 IMBUIBHO-TIPABOBOTO PETYJIOBAHHS CIYKHUTh CIOCOOOM
BUPaXEHHA (3aKpiIUICHHS) 1HAMBIAYyaJbHO-IPABOBUX MPUIKCIB (AKTIB MOBEAIHKH), fAKI
BUKOHYIOTh POJIb PETYJSITHBHUX JOTOBIPHUX TpPaBWI TMOBEHiHKUA CTOpiH. [lpm 1pomy
YMOBHU 3MIHU JIOTOBOPY (POPMYJITIOIOTHCS 3 METOIO BU3HAUCHHS (PAaKTUUHMX OOCTAaBUH, NMPU
SIKX CTOPOHU MAIOTh JiSITH.

3.3akonomaBenb y m. 1 4.2 ct.672 LK VYkpainu nomyckae 3MiHy 00’€kTa
JIOTOBIPHOTO 3000B’A3aHHS, 110 BIJOOPAXKAETHCS y 3MiHI KUIBKOCTI TOBapY, KU IOBUHEH
OyTH TiepenaHuii 3a JOTOBOPOM, HACIIJKOM 4YOTO € 1 3MiHAa 3MICTy 3000B’sS3aHHS, aJKe
3MEHIYEThCS 00CAT 000B’SI3KY MPOJIABIIA 1100 MEepelaHHs HEOOX1THOT KIIBKOCTI TOBapy
1, BIJIMOB1IHO, ¥ 00OB’SI3KY MOKYTIIA 100 HOTO OIJIATH.

4. CiocoOu 3aXUCTy 3a CBOIM 0OCSTOM € ITUPIITUM TMOHATTSM, HiXK 3aX01 PUMYCY,
OCKIJTBKH TIepef0avaloTh HE JIMIIE BIJHOBJICHHS MOPYIICHOTO IpaBa YW KOMIICHCAITIIO
BTpaT, ajie 1 MOTIePeKEHHS, TPUMIUHEHHS 1 YCYHEHHS MOPYIIEHHS ITMBUIBHOTO MpaBa.
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5.1lix cmocobamMu 3axMCTy IMBUIBHUX TMpaB Ta IHTEPECIB B JIOTOBIPHUX
3000B’SI3aHHSIX PO3YMIETHCA Taka MOBEIIHKA CTOPOHHM JOrOBOPY, IIO0 Ma€ Ha MeETi iX
3aXHUCT, BU3HAHHSA a0O TMOHOBJIEHHS Ha IiJICTaBl TMOJIO)KEHb JIOTOBOPY, HOPMAaTHUBHO-
NPAaBOBHUX aKTIB YKpaiHM 4M 3BUYAIB JIOBOTO 00OPOTY, B PE3yJbTaTl 3A1MCHEHHS SKOT
NOTEpHiia CTOPOHA MOKE NPUIIMHUTU TMOPYIICHHS JOTOBIPHUX YMOB, 3JIHCHUTH
BITHOBJICHHSI TIOPYLIEHUX MpaB 1 TAaKUM YMHOM peani3yBaTH HajaHe ii CyO’€KTUBHE
MBUIbHE MTPABO Ha 3aXMCT.

6. Cy0’eKTUBHE IIMBUIbHE TIPaBO Ta OXOPOHIOBAaHWI 3aKOHOM IHTEpEC €
IOPUIUYHUMHU  J03BOJIAMH, 1110 BHCTYIAIOTh 3aCO00OM JIOCATHEHHs 1JIed 1 3aBliaHb
UBUILHOI'O 3aKOHOJABCTBA Ta CIIIBBIAHOCIATHCS 3 OCHOBHHM 3aCO00M JOCSITHEHHS LJIEH 1
3aBJaHb IUBUIBHOTO 3aKOHOJABCTBA (IMBUILHOIO (POPMOIO) SK OCOONMMBE i 3arajibHe,
OCKIJIBbKH, 3 OTHOTO OOKY, camMi BUCTYMAIOTh ii CKJIaI0BOI0 YaCTUHOIO, a 3 IHIIOTO OOKY — €
JIOIATKOBOIO YMOBOIO (TapaHTIEI0) JOCATHEHHS TaKuX ITiJIeH 1 3aBaHb.

7. 3MiHa YMOB JIOTOBOPY MOK€ 31HCHIOBATUCS 3 METOI HEJIOMYIIEHHS TOPYIICHHS
Ccy0’€KTUBHMX TpaB CTOPIH JOTOBOPY B MalWOYTHbOMY, IIO JO3BOJISIE TOBOPUTU HE IPO
3aXHCT, & IPO OXOPOHY LIUBLIHHOTO MPaBa.

8. 3acTocyBaHHS OJJHOCTOPOHHBOI BITMOBH BiJ] JOTOBOPY MOXKIIMBE Y IBOX BUIAJKAX:
1) skmo 116 BXKE€ OOYMOBJIGHO paHille YKIAJACHUM JOTOBOPOM (CTOPOHHU Harepen
JIOMOBUJIMCSI TIPO MOXJIMBICTh OJTHOCTOPOHHBOT BIJIMOBHM BiJl BUKOHAHHS JOrOBOpY); 2) 3a
YMOBH BCTAHOBJICHHSI TaKOTO MpaBa HOpPMaMU 3aKOHOAABCTBA (MPaBO HA OJHOCTOPOHHIO
BIJIMOBY B1J] JIOTOBOPY MOKE€ OYTH MPsIMO Tepe10adyeHO HOpMaMu 3aKOHOIaBCTBA).

9. lnsa 3actocyBaHHs nojoxeHb 4. 1 cT. 651 LK HeoOxinHe iCHyBaHHS peaibHOTO
JIOTOBIPHOTO 3000B’s3aHHS, TOOTO CTOPOHM TMPaBOYMHY TIOBHHHI TiepedyBatu Yy
TPUBAIOYMX MPABOBIAHOCHHAX, aJ)K€ y BHUMNAAKY SIKIIO JOTOBIp 3a MEBHUX MPUYUH
nepecTaB ICHYBaTH, TO 1 3aKpIIJIEHI B HHOMY JJOMOBJIGHOCTI 3M1HI HE MIJISITal0Th.

10. OgHOCTOPOHHS 3M1HA YMOB JIOTOBOPY — 1€ CIOCIO pearyBaHHs OJIHIEI CTOPOHU
JIOTOBOPY Ha TOPYIICHHS HOTr0 YMOB IHIIOI CTOPOHOIO, HEraTHBHI HACHIIKH SIKHMX HE
MOKYTh OyTH MOMEPEHKEHI IHITUMH HUTSIXaMU.

11. IctotHa 3miHa 0O0CTaBMH TIOBUHHA HACTUIBKM YCKJIQJHUTH BHUKOHAHHS
JIOTOBIPHOTO 3000B’SI3aHHS, IO 1€ NPU3BEAE [0 HEMOXJIMBOCTI WOTO BHKOHAHHS.
BianoBigHO 1CTOTHOIO 3MiHOIO OOCTaBHH € TaKl YCKJIaJAHEHHS, 110 MOB’sA3aH1 3 (PaKTHUHUMHU
NepelKoJaMy BUKOHAHHS TaKOro 3000B’s13aHHs. [cTOTHA 3MiHA OOCTaBUH MOBUHHA HACTATU
HE BHACJIJIOK MMOBEJIIHKKM KOHTPAreHTIB JOTrOBOPY, a OYTH pe3yJbTaTOM MEBHOI Jii 330BHI.
IcToTHa 3MiHa 0OCTAaBUH € CAMOCTIMHUM BUMAJAKOM 3MiHHA 200 PO3ipBaHHS JOTOBOPY, TOMY
cT. 652 11K Vkpainum He MoOXKe 3aCTOCOBYBATHCS CyOCHAIapHO Y BIJHOIIEHHI JO IHIIMX
crareit LIK Ykpainuy, siki nependayaroTh 3MiHy OKPEMHUX BUIB JOTOBOPIB.

CIINCOK OITYBJIIKOBAHUX ABTOPOM IIPAIIb
3A TEMOIO JMCEPTAIII

Cmammi y 8iMmuusHAHUX HAYKOBUX (haX08UX BUOAHHX:
1. Pogoman T. O. 3miHa yMOB OTOBOpY 3a pIIIEHHSM CyAy Ha MiJCTaBl BUMOTH
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AHOTAII

Ponoman T. O. 3miHa yMOB J0roBopy sIK CHOCI0 3aXHCTYy UMBLILHHUX NPaB Ta
inTepeciB. — KBamidikaiiiiHa HaykoBa Ipalis Ha MpaBax PyKOIIUCY.

Hucepraiiiss Ha 3700yTTS HAYKOBOT'O CTYINEHS KaHAMJATa IOPUIUYHHUX HAyK 3a
cnemianpHicTIO 12.00.03 — 1MBUIBHE MpaBO 1 IMBUIBHUN TIPOIIEC; CIMEHHE TPaBo;
MDKHApOJHE TpHUBaTHE MpaBo. — HaykoBO-AOCHIAHMI 1HCTUTYT MNPUBATHOTO TMpaBa 1
nianpueMHUITBA iMeH1 akajgemika @. I'. bypuaka HAIIpH Ykpainu, Kuis, 2018.

VY nucepTariii 311MCHEHO 3arajibHy XapakTEPUCTUKY ICHYIOUUX MIIXOJIB Ta MO3UIIIN
IIOZ0 BHU3HAYCHHS TMOHSTTS JIOTOBIp SIK MPAaBO3MIHIOIOYUN  IOpUIWYHUNA  (aKT.
Oxapakrepu3oBaHo o¢epTy 1 akient B IWHaMIIl 3000B’S3IBHUX TPABOBIIHOCHH.
[IpoBeneHo BiAMEXKYBAaHHS 3MIHM YMOB JIOTOBOPY SIK CIIOCOOY 3aXHUCTy BIJ CYMIXHHX
CIoCo01B 3aXKCTy MUBUIHPHKUX MPAB Ta IHTEPECIB. 3’ICOBAHO OCOOIMBOCTI Ta HACIIIKHA 3MIHH
YMOB JIOTOBOPY SIK CIIOCOOY 3aXMCTy IUBLIBHHMX TpaB Ta iHTepeciB. OXapakTepu30BaHO
3rogy CTOpIH SIK JI€BY IIIJICTaBy 3MIHM yMOB JIOTOBOpYy. BuokpemsieHo Ta
0XapaKTepHU30BaHO 3MiIHY YMOB JIOTOBOPY 3a PIIlIEHHSIM CyAy Ha ITiICTaBl BUMOTH OJIHIET 31
CTOpPIH JIOTOBOPY Y pa3i ICTOTHOTO MOPYIIEHHS JTOTOBOPY JIPYTO0 CTOPOHOIO SIK HAMOLIBIIT
NOILIUPEHY MiJCTaBy 3MiHH YMOB JIOTOBOPY. PO3KpHUTO CyTHICTH OJIHOCTOPOHHBOI BIIMOBHU
BiJl YaCTHHH JIOTOBIPHOTO 3000B’SI3aHHS SIK MIJICTABH 3MIHH yYMOB JIOTOBOPY. 3’SICOBaHO
OCOOJIMBOCTI  ICTOTHOI 3MIHM OOCTaBMH SIK IIIJICTABM 3MIHH YMOB JIOTOBODY.
CdhopMyTp0BaHO MPOIIO3UITiT 1010 BIOCKOHAICHHS HAIlIOHATLHOTO 3aKOHOIABCTBA.

KuarouoBi cjioBa: 1uBUIBHO-NIPABOBUM JAOTOBIp, IOpUINYHI (DAKTH, 3MICT JOTOBOPY,
cy0’€KTHUBHI IMBUIBHI TIpaBa Ta OXOPOHIOBaHI 3aKOHOM 1HTEPECH, CIOCIO 3aXUCTy, 3MiHA
YMOB JIOTOBOpY, 3rofla CTOpPiH, ICTOTHE IMOPYIICHHS, OJAHOCTOPOHHS BiJIMOBA, 1CTOTHA
3MiHa 0OCTaBHH.

Ponoman T. A. H3MeHeHHe YCJOBHI [J0roBopa Kak CHoco0 3amuThbl
rpaxJaaHCKUX NpaB M HMHTepecoB. — KBanmudukanronHas HayyHass paboTa Ha mpaBax
PYKOIIHCH.

Jluccepranysi Ha COMCKAHUE YYEHOW CTENEHU KaHJuJaTa HOPUAMYECKHX HAYK M0
crenranbHOocT 12.00.03 — rpakaaHckoe NpaBO U TPAKIAHCKUN MPOIIECC; CEMEUHOE
IPaBO; MEXIAYHAPOAHOE YaCTHOE IpaBo. — HayuHo-uccnenoBaTenbCKUid WHCTUTYT
YaCTHOIO IIpaBa W NpeAIpuHUMATelbcTBa MMeHM akaaemuka @.I'. bypuaka HAIIpH
VYkpaunsl, Kues, 2018.

B nuccepraiun ocyiecTBlI€HO OOIYI0 XapaKTEPUCTUKY CYIIECTBYIOIIUX MOIX0A0B U
MO3UIUIA  OTHOCUTEILHO ONPENEICHHsS] TOHATUS JOTOBOP Kak MPaBOM3MEHSIOIINN
ropuandeckuii pakt. OxapakTepu3zoBaHo 0depTy U aKIenT B TUHAMHUKE 00s3aTeIbCTBEHHBIX
npaBooTHoleHui. [IpoBeeHO OTMEXeBaHNE M3MEHEHUsS! YCIOBUM JOroBopa Kak crocoda
3alIUThl OT CMEXKHBIX CIIOCOOOB 3alIMThl TPAXKIAHCKUX NpPaB MU HMHTEPECOB. BbIsICHEHBI
OCOOCHHOCTM M TIOCJIEACTBUS HW3MEHEHHUs YCJIOBUU JIOroBOpa Kak croco0a 3alluThl
TPpXIAHCKUX TPaB M UHTEpecoB. OXapaKTepU30BaHO COIIACHE CTOPOH KAK JEHCTBEHHOE
OCHOBAaHHE HW3MEHEHHUS YCJIOBUW JOroBopa. BhleneHbl M OXapakTEpHU30BaHbl W3MEHEHUS
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YCIIOBHIA JIOTOBOPA MO PELICHUIO Cy/1a HA OCHOBAaHUU TPeOOBaHMsI OTHOM M3 CTOPOH J1I0T0BOpa
B Cllydyae CYILIECTBEHHOIO HapylIIeHUs JOroBopa JIpyroll CTOPOHOM Kak Haubosee
pacrpoCTpaHEHHOE OCHOBAHWE M3MEHEHHUsl YCIIOBUM J0roBopa. PackphITo CYIIHOCTH
OJTHOCTOPOHHETO OTKa3a OT YacCTH JIOTOBOPHOIO 00s3aTENbCTBA KaK OCHOBAHUS W3MEHEHHMSI
yCJIOBUI 10roBOpa. BIAICHEHO 0COOEHHOCTH CYIIECTBEHHOTO U3MEHEHHUST OOCTOSITENBCTB KaK
OCHOBaHHUSI M3MEHEHHs] ycioBuid goroBopa. CQopMyTupoBaHbl MPEITIOKEHUS IO
COBEPIIIEHCTBOBAHUIO HAIIMOHAIBHOT'O 3aKOHO/1aTENILCTBA.

KiaroueBble ci10Ba:  rpaXJIaHCKO-TIPABOBOWM  JIOTOBOp,  IOpUAMYECKUE  (DAKTHI,
COZIep)KaHUE JIOrOBOPA, CYOBEKTUBHBIE TPAKIAHCKUME IIpaBa W OXPaHSEMbIE 3aKOHOM
MHTEPECHI, CIIOCO0 3aIlUThI, U3MEHEHUE YCIIOBUI JOr0BOPA, COTIacHe CTOPOH, CYLIECTBEHHOE
HapyLIEeHHUE, OTHOCTOPOHHHIA OTKa3, CyIIECTBEHHOE N3MEHEHNE OOCTOATENBCTB.

Rodoman T. O. Contract Terms Changing as a Protection Method of Civil
Rights and Interests. — Manuscript.

The dissertation for the scientific degree of Candidate of Science of Law on
specialty 12.00.03 — Civil Law and Civil Process; Family Law; International Private
Law. — The Academician F. H. Burchak Scientific-Research Institute of Private Law and
Entrepreneurship of National Academy of Law Sciences of Ukraine, Kyiv, 2018.

The contract terms changing as the way of civil rights and interests protection is
considered in the dissertation. It is proposed to consider the contract as a legal fact of the
private law sphere, which serves as the basis not only for the emergence of contractual
obligations, but also for their modification and termination. The role of the civil-law
contract is not limited only to the fact that it affects the dynamics of civil legal relations
(generates, modifies or terminates them), but determines the specific rights and obligations
content of participants in the contractual obligation. It is believed that the contract can also
be a means of regulating the parties’ behavior in the civil legal relations, including changes.

Attention is focused on the importance of reaching agreement on all the essential
conditions of the contract. At the same time, attention is drawn to the fact that at the basis
of any contract (including the introduction of changes) is the distinction between the
parties' interests, individuality and disunity. The coordination of the individual wills of the
parties to the contract is provided by such a stage as the initiation of the process, expressed
through the offer and acceptance.

It is proved that the offer and the acceptance as separate legal facts are not endowed
with the sign of autonomy which is necessary for the transaction, and therefore are only
separate stages of the contracting parties' on the way of contract conclusion (the dynamics of
the legal relations) exist with relatively limited duration and are synthesized to the contract.

It was proposed to amend the provisions of Part 2 of Art. 644 of the Civil Code of
Ukraine in order to simplify the mechanism of changing the terms of the contract and
avoid conflict situations between the contracting parties, setting the «normally needed time
for an answer» at the level of 20 days, that is, 20 days is the maximum period to respond
by the acceptor.
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It is established that the common will of the parties is the basis for the contract
terms changing, which corresponds to the will of each of them and is aimed at changing
the legal relationship in the conditions agreed between them. The possibility at any time to
change the contract terms follows from the principle of contract freedom, the content of
which in the context of changing the contract terms is expressed in the following basic
provisions: a) freedom of the person to enter into contractual relations freely; b) in the
freedom of the parties to freely choose the type of contract (as named, so unnamed by
law), which will govern the relationship between them; c) in the freedom of the parties to
independently determine the conditions (content) of the contract; d) in the freedom of the
parties during the period of the agreement to change (in whole or in part) the obligations
arising from it.

It is established that a significant breach of contract is the basis for its changing only
when it has already happened. Recognizing the significance of the contract breach, the
court must proceed from the fact that as a basis for the contract changing at the request of
one party, the law provides for not only the fact of violation of the terms of the contract by
the other party, but also the presence of harm caused by the injured party to this violation.
The expediency of introducing into the general provisions on termination of the obligation
of an indicative list of essential violations of the contract, which are the grounds for the
contract termination by the court, is substantiated. The category of essentials breaches of
the contract can include: a) violations that lead or can lead to significant losses to the
creditor (include real losses and lost profits); b) violations that make it impossible to use
the subject matter of the contract for the purpose; c¢) violations which are related to an
improper way of fulfilling a contractual obligation, etc.

Considering that the notion of «substantial violation» is general and allows the
parties and the court to interpret it differently in the same case, it is suggested to the courts
to consider the following factors in determining the essential of a contractual obligation
breach: a) the fundamental importance of the proper performance of contractual
conditions; b) deprives the creditor of a breach of what he was entitled to expect, except in
cases where the debtor did not foresee and could not reasonably foresee such a result; c)
the violation is intentional and the obligation cannot be fulfilled properly in the future.
Accordingly, the courts should not restrict themselves to referring to the signs of the
essential nature of the violation, but are obliged to indicate those circumstances which they
have taken into account in determining the significance of a specific situation. In
particular, when determining the significance of a contract violation, courts should take
into account such circumstances as: a) the significance of the violation itself as a fact; b)
the significance of the negative consequences of the violation. As facultative factors of
materiality of violation, by court should be investigated as optional factors such as: loss of
confidence in the debtor; the interest of the debtor in preserving the contract or its absence;
debtor dishonesty; the creditor guilt and his good faith.

It is established that the legislator in para. 2 part 2 Art. 651 of the Civil Code of
Ukraine, using the formulation «essential breach» the phrase «is largely deprived», reveals
one appraisal concept through another. It was suggested to the courts, on the basis of a
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detailed and in-depth analysis of the contractual conditions, to determine the amount that
rights that the party expected when was entering into contractual relations. The contract in
this case helps to determine the upper limit of the expected hopes of the injured party.

It was established that a unilateral refusal to perform a contract is the most often
used as an operational sanction against a party that violates its obligations. In the case of a
unilateral refusal from the contract only in a certain part of the contractual obligation does
not cease, but changes, and not by changing the terms of the contract, but by terminating
part of the obligation.

It is argued that the concept of «substantial circumstances changing» is an
evaluation category, but the provisions of Para 2 Part 1 Art. 652 of the Civil Code of
Ukraine contains the criterion by which a change of circumstances can be determined as
significant, in particular: circumstances must change so much that, if the parties could
foresee this, they would not conclude a contract or conclude it on other terms. At the same
time, the justification in this regard is the approach according to which a substantial
change in circumstances should be as the result of an external influence that does not exist
between the parties of the contract.

The expediency of fixing in Part 1 of Art. 652 of the Civil Code of Ukraine the
provisions of which the contract parties can change the contract by mutual agreement. This
version of the parties' behavior fully meets the requirements of good faith in the civil law
and allows solving problems related to a circumstances significant changing (including, if
necessary, the question of the consequences of termination of the contract), on the basis of
an agreement between the parties. At the same time, the possibility of changing the
contract in connection with a substantial change in circumstances may be limited by the
contract itself or the content of the obligation.

Keywords: contract, legal facts, contract content, subjective civil rights and
interests protected by the law, protection method, contract terms changing, parties consent,
significant breach, unilateral refusal, significant circumstances changing.
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