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3IIMCHEHHS IIEPEBAYKHOI'O ITPABA
YYACHUKAMH T'OCIIOJAPCBKHX TOBAPHCTB HA
KYIIBJIIO YACTKH Y CTATYTHOMY (CKJIATEHOMY)
KAITITAJII TOBAPVCTBA

Poszenanymo mexauism 30illCHeHHs NePesa}cHozo Npasa YiacHUKAMU
20cN00apCLKUX MOBaApPUCme, chOpMYIb08aAHO OKPeMi npobremu ma
WRAXU IX BUPIULEHHA.

Kmmouosi cioBa: repeBakHe IIpaBo, TOBAPHCTBO 3 OOMEYKEHOIO BiOBia/IbHICTIO, TOBAPUCTBO 3
IOMATKOBOIO BiIOBiJAILHICTIO, KOMAHIANTHE TOBAPHCTBO.

Yepes HEOCTATHICTH 3aKOHOJABUYOTO BUBHAUEHHSA MOPSAAKY 3HiCHEHHSA Ta 3aXVCTY
TIePEBAYKHIX IIPAB YUaCHUKIB TOCIIOAaPCHKUX TOBAPUCTB TUTAHHS 3AiMICHEHHS IIEPEBAKHOTO
TIpaBa € IPeIMETOM HAYKOBUX AUCKYCiii ChOTOIEHHS.

Y nuBLIicTIUHI# HAYIT JOCTimKEeHHAM ITi€l mpobIeMaTUKY 3aiiMasIicsa TaKi BUeHi, AK:
B. A. Benos, B. I. Bo6puk, B. A. BacunweBa, C. C. KpaBueaxko, B. M. Kpasuyxk,
B. 1. Kpar, B. B. JIymnb, B. C. Minamt, P. E. IIusosap, I. B. CapakysH, I. B. Cmacuto-
dateeBa, M. B. Cy66orum, 1. M. IlleBuenko Ta iHrIri.

Mertoro maHOI HAyKOBOI CTATTi € AOCHTiMKEeHHA MEeXaHi3My 3[iliICHEHHS IepeBasKHOTO
IpaBa Ha KYIIiBJIIO YaCTKMU y CTATyTHOMY (CKJIaIEHOMY) KalliTaji TOBapUCTBA YUaCHUKAMU
TOCTIOZAaPCHKMX TOBAapUCTB, & TAKOYK BUABJIECHHS IPAKTUYHUX IIPO0JEM, ITOB’A3aHUX i3
3IiiCHEHHAM JaHOI'0 IIepeBaKHOI'0 IIPaBa, Ta BKa3aTU aBTOPCHKI MIJIAXY 1X BUPIIIIeHH.

Jo KOpHOpaTHUBHITX MAMHOBIX IIPAB YUACHUKIB TOBAPKICTB 3 00MEKEHOIO BiIIIOBI TATHHICTIO
(TOB), ToBapucTB 3 HoAaTKOBOIO BixnoBinansHicTO (TIB) Ta KoMaugUTHIX ToBapucTB (KT)
HaJIeKaTb, 30KpPeMa, IIPaBO PO3MOPAIKATUCA CBOEIO YACTKOIO Y CTATYTHOMY (CKJIaJIEHOMY)
KarriTaJji ToBaprucTBa. BiamoBiaHo 10 3aKOHOIABCTBA, YYACHUK MAae IIPaBO MepeaaTy YU iHIITM
YMHOM BiICTyIIMTH CBOIO YACTKY (1 YaCTHHY) y CTaTyTHOMY (CKJIaIeHOMY) KaIliTajIi OTHOMY I
KiTBKOM ydJacHMKaM Ihoro ToBapuctBa [1, c. 120]. 3a 3araibHUM IIPABIIOM YUYaCHUK
TOBapHCTBA MOXKE BiICTYIUTH CBOIO YacTKY (il uacTury) i TpeTiit ocobi, AKa He € YUaCHUKOM
ToBapucTBa. AJie 3aKOHOAABCTBOM IlepefdadueHi HOPMU, CIPAMOBAHI Ha OOMEKEHHS ITHOTO
npasa. Bigmoeimao mo m. 3 u. 2 cr. 137, u. 2 cr. 147, u. 4 cr. 151 IIK Vkpainwu, 4. 3
cr. 53, 4. 1cr. 79 3akony Ykpaiau “IIpo rocromapehbki ToBaprcTBa”, TAKM OOMEIKEHHIM €
IiepeBaKHe mpaBo yuacHuKa Toapuctsa (TOB, TIIB, KT) na kynismio yactku (i yacTuHm)
TIPOIOPIIiiTHO A0 PO3MIpPiB CBOIX YaCTOK Yy CTaTyTHOMY(CKJIazeHOMYy) Kamitati [2, c. 193].

Ockinbku TIIB 3a cBOIM IIPaBOBUM CTaTyCOM, TOPAAKOM CTBOPEHHA Ta MiAILHICTIO
onusbke 1o TOB, 3aKoHOAABEIH HOIIMPIOE Ha TOBAPHCTBA 3 JOAATKOBOIO BiIIOBiAaIBLHICTIO
HOPMH, II10 PETYJIIOIOTE AiATBHICTh TOBAPHCTBA 3 00MEKEHOIO BiIITOBIAaILHICTIO, AKIIIO iHITIE
He BCTAHOBJIEHE CTATyTOM ToBapucTBa i 3akoHOM (4. 4 cr. 151 IIK Vkpainu, 4. 3 cT. 65
3akony Ykpainu “IIpo rocmogapchbKi ToBaprcTea”).

Bignosimao 1o u. 2 cr. 147 IIK Ykpainu, eraaguuk KT Mae mpaBo miepeBaKHO TIepes
TpeTiMu ocobamMy HabyBaTH Biquy»KyBaHy YacTKY (ii UacTHIHY) B CKJIaAeHOMY KaIliTaJIi TOBapHrCTBa.
Y KT nepeBaskHe IIpaBo 3aKpillJIeHo TLIHKY 32 YUaCHUKAMU 3i CTaTycoM BKJIagHUKA (1. “B”
1. 1 cr. 79 3akony Ykpainu “IIpo rocmomapchbki ToBapmcra” Ta m. 3 u. 2 cr. 137 IIK
Yxpaiun). ITomoskeruaa m. “e” 4. 1cr. 79 Saxkony Ykpainu “IIpo rocmomapcbki ToBaprcTsa”
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Tan. 74. 2cr. 137 IIK VKpaiHu BCTaHOBJIIOIOTH IIPABO BKJIAAHUKA TIEPENATH CBOIO UACTKY
(ii vacTMHY) y CKJIaIeHOMY KaIliTaji iHITIoMy BKJIQTHUKY a0o Tperiit ocobi. OTiKe, BKIATHUK
Mae IIpaBo HaOyBaTH IIEPEBAKHO IIEPe] TPETIMM 0c00aMU TUTFKY YaCTKY 1HITIOTO BKJIATHUKA, a
He ITOBHOTO yJacHWKa. [IoBHUIT yuacHUK He MoKke OyTu BriaamaukoMm KT, 1o BigmosigHo
BUKJIIOYAE i IepeBasKHe IIPaBO BKJIATHUKA Ha IIPUAOAHHS YaCTKY ITIOBHOT'O YUacHUKA. BKkazane
MalfHOBe TepeBaskHe mpaBo yuacHUKIB KT amificHIoeThCS BiAIOBiAHO MO mTOIOMKEHD cT. 147
IIK Vxpainu (1opMa 10710 TIEpeBasKHOTIO IpaBa yuacHUKiB TOB Ha KyITiBITIO YaCTKK ¥ CTATyTHOMY
KalriTaJji ToBapurcTBa).

TaxkyM YMHOM, XapaKTepU3yIoUul IepeBasKHe IPaBO Ha KYIIIBJIIO YACTKU YUACHUKIB
TOB, TIB, KT, 3a ocHOBY BUKOPUCTOBYEMO IOJI0sKeHHA cT. 147 IIK Ykpainu.

3aKO0HO/aBellb, BCTAHOBUBIIIY HOPMY IIIOZI0 IIEPEBasKHOTO IpaBa ydacHmka TOB Ha
KymniBiro yacTku (ii yacTMHM) B CTATyTHOMY KaIliTaji TOBAPUCTBA, IEPEIYCiM, HaMaraBcsa
3aXVCTUTHU iHTEPECH YUACHUKIB ITHOT'0 TOBAPMCTBA BiJl PUSUKIB, ITOB’I3aHNUX 3 IIOSIBOIO HOBUX
(TpeTix) oci6. ITosiBa B TOBAPMCTBI (HOBUX) TPETIX 0Ci0 HE 3aBXKAM IIPU3BOIAUTE /IO TIOKPAIIIEHHSA
cranoBuiia TOB, a HaBIaxku, MOKe HETaTMBHO BILUIMHYTH Ha MiAJBHICTH TOBapHCTBA abo
3MIHUTU yCTaJleHy B HbOMY [AiJIOBY IPaKTUKY BiIHOCUH MiK yYaCHMKAMM i TOBAPUCTBOM UM
HaIIpPAM H0ro rocnoJlapchKol MisILHOCTI TOIIO.

IIporemypy mOBiTOMIIEHHSA YUaCHUKIB TOBAPHCTBA i camMe TOBApPHCTBO IIPO HAMIpP YUYaCHUKA
TIPOZIATHU CBOIO YACTKY PETJIAMEHTOBAHO 3aKOHOM. ¥ YaCHUK IIOBIIOMJISIE TIPO BiTUy»KEHHS YaCTKU
KOJKHOTO YYaCHHWKA TOBAapHCTBA, a He caMe TOBApucTBO. IIOBiOMJIEHHA YYaCHUKIB IIPO
BIACTYILJIEHHA YaCTKU IIJISAXOM KYIIBIII-IIPOAAsKy Mae HaAiliTu 3aBYaCHO, He MEHII AK 3a
MiCAIlb, AKIMO iHITMHA TepMiH He BCTAHOBJEHWH CTATYTOM UM JOMOBJIEHICTIO YUACHUWKIB i3
3a3HAUEHHAM yCiX icToTHMX yMOB. ITopszn 3 M y 3aKOHOAABCTBI He IIepeadaueHo UiTKIX
BHIMOT JI0 3MiCTY i (hopMU ITOBifOMJIEHHS, SIKE YUYACHUK TOBAPUCTBA, AKMI Ma€ HaMip IIpoaaTu
CBOIO YACTKY, TIOBMHEH HAJIICJIATH TOBAPUCTBY Ta,/a00 iHIIIMM H0ro yUYacCHUKAM IS JOTPUMAHHA
ixHix mepeBasKHUX mpaB. OHAK, 3 METOI0 3MEHIIIEHH MOYKJIMBIX BUTAIKIB OCIIOPIOBAHHA
BUYMHEHOT'0 MPABOYMHY, MOIILUILHO 3AiMCHIOBATH TaKe IOBiIOMJIEHHS y IMHMCHMOBIH (hopmi 3
TIMCBMOBYIM ITiATBEPIKEHHAM 00 OTPHMAHHS afpecaToM abo uepes HoTapiyca. ¥ ITOBiIoOMIeHHI
HeoOXi[HO BKa3aTH OCHOBHI YMOBH ITPOJaKy: ITiHA Ta POSMIP BiTUy KyBAHOI YACTKH ¥ CTATYTHOMY
KalriTasi, a TaKoXK iHIIM iCTOTHI yMOBM JOTOBOPY KYIIiBIi-IpomasKy (IIOPSIOK, CTPOKHU Ta
dopmMu oImIaTH, i T. I).

OT:xe, yUaCHUK, AKUI IPOAAE CBOIO YAaCTKY, IIOBUHEH CaM ITO0ATH IIPO Te, 11100 MaTH
JIOKa3U IIOBITOMJIEHHS 1HIIINX YYaCHUKIB IIPO IIPOAAK YaCTKU.

Peasizartisa nmepeBaxHOro mpaBsa KyIIiBii YacTKH (il YaCTUHM) B CTATyTHOMY (CKJIaIEHOMY)
KalIiTaJIi ToBapHCTBa 3IiICHIOETHLCA TLIBKH CIIeIialbHO BUSHAUEHMM 0CO0aMU 328 HAsIBHOCTI
KOHKPETHO BU3HAYEHUX YMOB i 3 JOTPMMAaHHSIM YCTAaHOBJIEHOT'O 3aKOHOM IIOPAAKY.

Taxkmm uIEoM, IepeBaskHe MPaBo KYIIBIIi YacTKH (il YACTHHIT) B CTATYTHOMY (CKJIAIEHOMY)
KalliTaJI ToBaprCTBa BKJIIOYAE HAABHICTD TAKWX CKJIAJOBIX: HASBHICTE CHEITiaIBHOro cy0 €KTa,
HasiBHiCThL Hamipy yuacuuka TOB mpogatu cBoro uacTKy (ii wacTuiy) Tpetiit ocobi, 1miHa,
000B’sI3KOBE 3aCTOCYBAHHSA IIPUHIIUIIY TPOIOPIIAHOCTI, BM3HAUEHUH CTPOK peasisairii
TIepeBaKHOTO MIpaBa.

Cy0’eKTaMu IIepeBaKHOT0 IIpaBa KYIiBiIi 4acTKH (11 YaCTMHM) B CTATYTHOMY KarriTaJri
TOB (TIB) € yuacuukm; mux ToBapucTs (cT. 147 ITK Ykpainu, cr. 53 3akony Ykpaiau “IIpo
rocnomapcbki ToBaprctsa”). ¥ KT cy6’exkToM mepeBasKHOIO IIpaBa MOYKYTh Oy TH TLIBKI YUIACHIKI
3i craTtycom BKJIamuuKa (. “B” u. 1cr. 79 3axkony Ykpainm “IIpo rocrmomapchbKi ToBapricTBa”
Tam. 3u. 2cr. 137 IIK Ykpaiun).

Yacrra yyacauka TOB micsist mOBHOTO BHECEHHSA HUM BKJIaAy MOMKe OyTH IIpuabaHa
caMMM TOBAapHICTBOM. ¥ IIHOMY pasi BOHO 3000B’s3aHe mepefaTH ii iHIIIMM ydacHUKaM abo
TpeTiM 0cobaM y CTPOK, ITI0 He IIEPEBUIITYE OJHOTO POKY. IIpoTATOM ITHOT0 IIepiory pO3HOAiI
IpuOYTKY, a8 TAKOK T'OJIOCYBAaHHS i BUBHAUEHHA KBOPYMY V BUIIIOMY OPraHi IIPOBaAAThCA 663
YpaxyBaHHs YaCTKH, IIPHAOAHOI TOBAPHICTBOM. ¥ Pasi MpradaHHa YacTKH (11 YacTHHM) yUaCHIKA
camuM TOB BoHO 3060B’A3aHe peasidyBaTH ii iHITIIM yJuacHHKaM a00 TpeTiM ocobaM IIPOTATOM
CTPOKY Ta B MOPSAAKY, BCTAHOBJIEHUX CTATyTOM i 3aKOHOM, a00 3MEHIIIMTU CBifi CTATyTHUIA
KarriTas Bimmosigeo mo cr. 144 ITK Yipaiuu [3]. Otsxe, camMme TOBaPUCTBO He Ma€ IIEPEBAKHOTO
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IpaBa KYIIiBJIi YaCTKY B CTATYTHOMY KaIliTaIi TOBAPKCTBA II€PE] TPETiMU oco0aM, TaK K B
aKITIOHEPHUX TOBApUMCTBaX. 3ayBasKUMO, IO B 3aKoHoAaBcTBi Pocii (a63. 1 m. 4 cr. 21
3akony “IIpo ToBaprcTBa 3 00MEYKEHOIO BiIIOBiIAIbHICTIO [opuriHas. Haza — “O6 olIecTBax
C OTpaHMYEHHON OTBETCTBEHHOCTHIO’]) IependadyeHo TepeBaskHe IIPABO CaMOT'0 TOBAPHCTBA
III0ZI0 YACTKM YYaCHUKA ITLOTO TOBapHCTBa. IIpoTe maHe MpaBO BUHUKAE TLILKU TOML, KOJIM
HUM He CKOPUCTAJIVCS YIaCHUKY ToBapucTBa [4].

Bapro 3asmaumTh, 1110 MOAIGHO aKITIOHEPHOMY TOBApPHCTBY MAOIILILHO BCTAHOBUTH
TepeBaskKHe IIPABO JIA caMoi oOprauisarfii B ToBapucTBax 3 OOMENKEHOIO i JOJATKOBOIO
BimoBimanpHicTI0. 1le 103BOINUTH, 3 OJHOTO OOKY, KOKHOMY YUYAaCHUKY, IO CKOPHCTABCS
TIePeBaYKHUM IIPABOM, 3AiMICHUTY BUKYII JIMIIIE IIPOIIOPIIiiTHOI YaCTUHY YacTKH, SKIIIO BiH He
Oy/ie ILIATOCIIPOMOYKHUM BUKYIIUTU BCIO YACTKY, ITT0 IIPOIIOHYETHCS 10 ITPOAAXKY TPETiii 0cobi.
A 3 mpyToi cTOpOHM, TAKMIH ITiIXiT BUKJIIOYATIIME TPOHAK TPETii 0c00i UaCTKHM, AKY YUACHUKY
HECITPOMOKHi Oy Ty Th OILJIATUTH.

s 30anaHCcyBaHH IIpaB i MaHOBUX iHTEpeCiB yUacHUKA, TKUHM Mae HaMip IIpoAaTh
CBOIO YaCTKY TPETiii 0cobi, Ta yUaCHUKA, IKUI BOJIOJIE ITEPEBAYKHIM IIPABOM, MOKHA 0yJ10 6
BCTAaHOBUTH HOPMY B 3aKOHOJABCTBI IIPO 000B’A30K TOBAPYCTBA BUKYIIUTU YAaCTUHY UACTKH,
1110 BAJIMITIAThCA ITiciisa peastisarii yuacaukamu TOB (TIB) cBoro nmepeBasxHoOro mpaga, AKIIIO
11 YacTKa He OyJia IIpofaHa TPeTii ocobi, a TOBAPMCTBO HE CKOPHCTAETHCS CBOIM IIEPEBAKHIM
IIPaBOM.

Taxk, y TOB (TIB) pitterHsa 3araJbHIUX 300piB PO BUKYII TOBAPUCTBOM YACTKHU HOTO
yJaCcHUKA BBAYKAETHCA IIPUIHATHAM, AKIIO 38 HHOT'O ITPOT0JIOCYIOTh YUACHUKMY, IT[0 BOJIOMIIOThH
Y CyKyIHOCTI Oi1bI Ak 50 BicoTKaMM 3arajJbHOL KiJTHKOCTI T'OJIOCIB yCiX YUaCHUKIB TOBAPHCTBA
(u. 2 cr. 59 3axomy Ykpaiau “IIpo rocmomapchbKi ToBapuctsa’). Ilpu 11boMy BUpillleHHS
MINTAaHHA PO IIPOJA’K BUKYILJIEHOI TOBAPMCTBOM YAaCTKM 3aKOHOM IIPSMO He BiHeceHO 1o
KOMIIETEHITii 3aTaIbHuX 300piB. ToMy, AKIIO y CTaTyTi TOBapHCTBa He Oy/ie mepeadaveHo, 1o
Biouy KeHHA BUKYILJIEHOI TOBapHCTBOM UAaCTKU MOJKe 37iMICHIOBATHCH Ha MiJCTaBi pillleHHA
3araJbHUX 300DiB, MOTOBIp IIpo i mpojask TpeTiit ocobi B3araii Moske OyTH YKJIAAEHUHA 3a
PiIlleHHAM KOJIeTiaJIbHOTO BHMKOHABUOI'O OpraHy (IpaBiiHHA) ab0 OTHOOCODOBO T'OJIOBOIO
npasiinHa. OTiKe, y HaBeIeHOMY BHIIE BUNAIKY YYACHUKU TOBapHCTBA, AKi TOJIOCYBaJI
TIPOTH BUKYITY TOBAPMCTBOM YACTKHU JIJIA IOJAJIBIIIOTO IIPOAAYKY TPETiii 0cobi, TaK i He 3MOMKYTh
CKOPMICTATHCS CBOIM TI€PEBAYKHIIM IpaBoM. OUeBMITHO, 1110 TAKIA I IXiT He Bi/lTOBi1a€ TOJIOBHOMY
TIPUBHAYEHHIO KOHCTPYKIIil IIepeBasKHOTO IIpaBa Ta 00MesKye YUaCHUKIB TOBApHCTBA V IIpaBi
KOHTPOJIIOBATY BXOMKEHHSA J0 TOBAPMCTBA TPETiX ocib. [[yiA BUpIiIeHHA AAHOTO MUTAHHSA
TIOTPiOHO MOIIMPUTH 3aCTOCYBAHHSA KOHCTPYKIII ITepEBAYKHOTO IIPaBa He TLIBKY Ha BUTIATKU
TIPOJAKY TPETiil 0cobi CBOEl UaCTKM YYACHMKOM, a ¥ HA BUIAAKU IIPOAAXKY TPETiil ocobi
BUKYILIEHOI TOBapMCTBOM UacTKu [5, c. 40].

0O60B’ I3K0BOIO YMOBOIO 3/IifiICHEHHS ITepeBasKHOro npasa yuacHukamu TOB (TIB, KT)
€ HaMip yJYacHUKa IIPOJATH CBOIO YacTKY (il YacTHHY) B CTATyTHOMY KaIliTajli TOBApUCTBA.

Pocificekuii HayxkoBenib M. B. Cy00oTuH Bu3Hauae Ie OJHY YMOBY peaJisarrii
nepeBakHOrO Tpasa yuacHukis TOB (TIB, KT): mina, Ha ocHOBI AKO0I KyIyeThcsa dacTka (il
yacTMHa) B ToOBapucTBi [6, c. 66]. Bigmoimao mo u. 2 cr. 147 IIK Vkpainu Kymieia
3MiCHIOETHCA 34 ITiHOIO Ta Ha iHITTNX YMOBaX, Ha SKUX YacTKa (i uacTiHa) IpomoHyBasacs 6
[T TIPOZAsKy TPETIM ocobam.

CrpoKk peastizarlii mepeBaKHOI'O IIpaBa — IIe Yac, IIPOTATOM SKOTO YUACHUKY TOBAPHCTBA
TIOBMHHI CKOPUCTATHCA CBOIM IIEPEBAKHUM IIPAaBOM. SIKIIIO YYaCHUKM TOBAapHCTBA HeE
CKOPUCTAIOTHCS CBOIM IEPEBAYKHIM IIPABOM IIPOTATOM MICATIS 3 THS TIOBiZIOMJIEHHS ITPO HAMID
yJacHUKA IPoJaTH YacTKY (ii uacTuHy) ab0 IIPOTATOM iHITIOIO CTPOKY, BCTAHOBJIEHOTO CTATyTOM
TOBapMCTBA YN JOMOBJICHICTIO Mi»K HOTO yUacHUKAMHM, YacTKa (il yacTrHAa) yUacCHUKA MOYKe
OyTH BimuysKeHa Tperiit ocobi (u. 2 cr. 147 ITK Ykpainwm).

BasxsmBoro yMOBOIO peastizariii mepeBasKHOrO IIpaBa KyIiBji uacTku (ii wacTuHM) B
cTaTyTHOMY (CKJIQmeHOMY) KalliTaJli TOBapHUCTBa € O0OB’A3KOBE 3aCTOCYBAHHS IIPUHIIUITY
npornopiifiHocTi. BkazaHuil TPUHITUII BUKOPUCTOBYETHCSA B TUX BUIIANKAX, KOJIU KLIbKa
YUaCHUKIB TOBAPUCTBA 0aKalOTh BUKOPUCTATH CBOE TIEpeBaskHe mpaBo. ¥ 4. 3 cT. 53 3aKoHy
Vxpaiau “IIpo rocmomapchki ToBapmctBa” Ta u. 3 cr. 147 IIK YKpainm mepenbaueHO
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TIPOTIOPITIHHMI BUKYII 3aIIPOIIOHOBAHOI TPETii 0c00i YaCTKM.

Bapro zasnaunTtn, 1o yuacauk TOB (TIB, KT) mae mepeBaskHe IIpaBo Ha IpUAOaHHA
He Bciel 3aIIpOoIIOHOBAHOI TpeTiit 0cobi YacTKM, a JIUIIIe ii YaCTUHY, He3aJIeXKHO Bifl TOro, OIH
BiH CKOPHCTaBCS IEPEBAKHUM IIPABOM, YW HUM TaKOK CKOPUCTAJIVCS H iHIM YyUYaCHUKU.
OT:xe, MOKHA 3pOOUTH BHCHOBOK, III0 MOYKJIMBICTE IIPOJIAYKY TPETiil 0cO0i UaCTHMHU YaCTKH,
SAKITIO TIEpEBAKHIM ITPABOM yCi YIaCHUKU He CKOPHCTAJINC, He BUKJIIOUAEThCs. BimmosigHo 10
BuinieBKasaHoro, B. M. KpaBuyk BBaskae, 1110 OOMeE)KEHHA 00OCATY IIEPEBaKHOTO IIpaBa
MOKJIMBICTIO ITpHUI0ATH JIWIIIE YACTUHY 3aIIPOIIOHOBAHOI /IO MPOAAXKY TPETiil 0cobi yacTKu
(ak11iti), IKa € IPOIIOPITIHOIO 0 HASIBHOI B YUaCHUKA (aKITiOHepa) YaCTKH (aKIlili), CyIIepeunTh
TOJIOBHOMY IIPU3HAUEHHIO IHCTUTYTY IIepeBasKHOI0 IIPaBa, OCKLJIBKY He BiJIIIOBi/Ia€ OCHOBHi
MeTi FI0Tr0 3aCTOCYBaHHS — 30epesKeHHs CKJIaly YJacHUKIB (aKITioHepiB) Topaprctea [7,c. 105].

Bupitnenssam gaHoi mpobJievu Oy/ie 3aCTOCYBaHHSA IIPUHITUITY ITPOIOPIITHOCTI TLIEKY Y
BUNIAAKY, KOJIV ITEPEBAKHIIM ITPABOM CKOPHCTAJINCA AeKLIbKA YUaCHUKIB, Ta 00OMEKeHHs Ooro
3aCTOCYBaHHSA Y BUNAIKAaX, KOJIU IEPEBAKHIM IIPABOM CKOPUCTAETHCS JIUIIIE OAVH YUaCHUK
ToBapucTBa. YiTKe 3aKOHOAABYE 3aKPITJIEHHA MOPAAKY peasIisallii mepeBaKHOIO ITpaBa caMe
3a TAKMM IIPUHIIUIIOM JTO03BOJIUTh YHUKHYTU YaCTHHU IIP00JIEM, IKi ChOTOIHI BUHIKAIOTh IIPY
3MIifICHEHHI ITepeBayKHOr0 IIPaBa, Ta 3a0e3IeUNTh iHTepecH K YUaCHINKA, SKUI BUABUB OAyKAHHA
IIPOJIATH CBOIO YACTKY, TaK i iHTEpecH yyacHUKIB, AKi CKOPHUCTAIVICA ITEPEBAKHIM IIPABOM Ta
MAalOTh HaMip BUKYIIUTH BCIO 3aIIPOIIOHOBAHY M0 IIPOAAXKY YacTKy [5, c. 41].

JoTprMaHHA TPUHIUILY IIPOIIOPITMHOCTI X04a i € 000B’ IBKOBUM, OZJHAK He BUKJIIOUAETHC
npaBo yuacHukiB TOB BigcTymaTu Bim IPOIIOPIIIHOIO BUKYIY YaCcTKM Ha YMOBaX, IO
TIPOIIOHYETHCA IS IPOJaKy TpeTiit ocobi. Bigmorigao mo u. 2 cr. 147 IIK Vkpainu, u. 3
cr. 53 3akomy Ykpainm “IIpo rocmomapchki ToBapuctBa”, yuacHmkum TOB, TIIB, KT
KOPHUCTYIOTECSA TIEPEBAYKHUM IIPABOM KYITiBJIl YaCTKY YYACHUKA ITPOIIOPITIAHO IO PO3MIpiB CBOIX
YaCTOK, AKIIO CTATYyTOM TOBAPMCTBA UM JOMOBJIEHICTIO MiK YUYaCHMKAMU HE BCTAHOBJIEHO
iHIIMI TOPANOK 3AiliCHeHHSA IThoro mpasa. OTKe, BKasaHi HOPME PO3Pax0OBaHi ITepeyciM Ha
BUTIAIKY, KOJIM YUaCHUKAaMU He Oy/e BUSHAUEHO iHITINH ITOPANOK 3AiMCHEeHHS IepeBaKHOTO
npaBa. Taxuii “iHIET” HOPAKOK MOYKe Oy T BU3HAUEHIII 38 B3AEMHOIO JOMOBJIEHICTIO YUACHUKIB
TOBApUCTBA. SIKIITO YUaCHUK TOBAPKCTBA y BCTAHOBJIEHUI 3aKOHOM UM CTaTyTOM CTPOK He
BUABUB Oa)KaHHA CKOPUCTATHICH CBOIM IIEPEBAYKHIM ITPABOM, TO BiH BTpayae IIPaBO BUMAaraTu
BUKYII 3aIlIPOIIOHOBAHOI TpeTii 0co0i uacTKu. A TOMY IMOPANOK 3OiMICHEHHS BUKYITY
3aIIPOTIOHOBAHOI TPETiil 0c0o6i YACTKM BIpPaBi BUSHAUMUTH Ha IIiICTABi JOMOBJIEHOCTI TLILKHU
YUYaCHUKH, AKi CKOPHCTAJINCS ITIEPEBAKHIM IIPaBoM. [[OMOBJIEHICTh MOYKe CTOCYBATHCA TLTHKM
TIOPAAKY PO3IOALTY MiK YUaCHUKaMU UYaCTKU, III0 IIPOIIOHYETHCS TPETiii 0cobi. A yMoBHU, 3a
AKUMY OyJie 3IiMICHIOBATHCA BUKYT YaCTKU, MOKE 3MiHIOBATH JIMIIIE YIACHUK, AKUI OasKae
mmpozaTy CBOIO yacTKy. Ciii 3asHAUWTH, IO IOJIOKEHHS 3aKOHOJABCTBA He BUKJIIOYAIOTH
IIPaBO YUYACHUKIB, K1 BUABWIN OaKaHHA IPUAOATH YaCTKY, 3a IOMOBJIEHICTIO 3 YUaCHUKOM,
AKUI Mae HaMip 11 TpofiaTi, BiZICTyIIATH BiJl ITOJIOKEHD CTATYTY, SIKMMI BCTAHOBJIEHO IIOPSANIOK
3IificCHEHHA TepeBa KHOro mpaBa. OCKiTbKY B KOMaHANMTHOMY TOBAapHCTBiI HEMA€E CTaTyTy, a
TOBAPHCTBO CTBOPIOETHLCA 1 JIi€ Ha IiiCTaBi 3aCHOBHUITBKOT'O JOTOBOPY, AKWI ITIiAIUCYETHCS
yciMa MOBHMMM YYaCHUKAMM, TO “iHININI’ MOPSAAOK 3IiMICHEHHS IEePEBasKHOTO IIpaBa MOKe
Oy TH BCTAaHOBJIEHIIH TLIHLKHY 34 JOMOBJIEHICTIO BKIamHUKiB. Hampuwian, €. 0. Cyxamos BBaxKae,
o “iHmmit” TMOpSANOK 3ifiCHeHHS IepeBaKHOTO IIpaBa Mo:Ke OyTH 3aKpiljieHuil B
3aCHOBHHUIILKOMY JIOTOBOPI KOMaHIUTHOI'O TOBapucTBa [8, ¢. 283]. Mu moromxyemocs 3 TUM,
1110 €TVHUM YCTAHOBYUM JOKYMEHTOM KOMAH/UTHOT'O TOBAPHICTBA € 3aCHOBHUITBKIUI JOTOBIp.
OpHak 3aCHOBHUITBKUIM JOTOBIP MiAMCYETHCA TiIBKY IIOBHUMHU YYACHUKAMU, a TOMY HEMAa€E
JIOTIYHOT'O BICHOBKY, UOMY IIOBHI YYaCHUKU MOKYTH BCTAHOBJIIOBATH i 3MiHIOBaTHU IIOPAIOK
TIepeBAKHOTO IIPaBa BKJIAAHUKIB TOBAPYCTBA, a CaMi BKJIAJHUKY sKOTHIM YIMHOM He 3MOKYTh
Ha IIe DillleHHs BILIMHYTHA. TaKOX MOYKHA 3ayBaKUTH, IO 3aKOH Iepeqdavae pos3Mip Ta
TIOPSIIOK 3MiHM YaCTOK KOYKHOTI'O 3 IIOBHUX YVYACHUKIB Y CKJIAIEHOMY KaIliTaJIi, a He BKJIATHUKIB
ToBapuctBa (4. 2 cr. 134 ITK Vkpainm).

¥V IIK Ykpainy BusHaueHi JIuIlte HaOiIbII 3aTalbHi IPaBUJIa, TIOB’ A3aHI 3 ITEPEX0I0M
yacTKM a0o ii yacTUHM Bij yuacHMKA 10 iHImoi ocodou. IlepemdauaeTnes, 1110 GLIBIIT AeTaabHa
perJiaMeHTallid Ma€ MICTUTHCA y CHEIliaJIbHOMY 3aKOHiI abo mepenbavaTwucsA ITPaBHJIAMU,
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BalcpiHJIeHI/IMI/I y CTa’I‘yTi CaMoOro ToBaprcTBa.
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BatGeukxas H. fI. OcyuecTBienye MpenMyIIeCTBEHHOIO MPaBa yIACTHUKAMM XO03SICTBEHHBIX
0O0IIIeCTB Ha MOKYIIKY JOJU B YCTABHOM KammTaje OOIIecTBa

Paccmompen mexaHu3m ocyu,ecmeseHus npeumMyu,ecmeenHozo npasa yiacmHuKamu
X03AUCMBEHHBLX 00Wecm8, chOPMYIUPOBAHbL OMOeNbHble NPOOAEMbL U NYMU UX PeULeHUs.

Knrouesvle cnosa: npeumyujecmeennoe npaso, 06uecmeo ¢ 02paHuieHHOL 0meenmcmeeHHOCmMbio,
obuecmeo ¢ OONOJHUMEAbHOU O0MEemcmeeHHOCMbI0, KOMMAHOUMHOe MOBapuUL,ecmaeo.

Babetska, I. Ya. Implementation of the Prevailing Rights by Members of Commercial
Organizations to Buy Shares in the Authorized Capital Company

The article reviews the mechanism of prevailing rights of companies, made some problems and
solutions.

Keywords: prevailing rights, Ltd Limited Liability Company, additional liability company,
limited partnerships.

O ——

‘110z ‘Woullee T9OMARH TMI0IoLNOdedTH L

BIUUD[JOATUN MMM “GFT-THT 0 (88) G 3



