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OUBUIGHUM Ta aJMIHICTPaTUBHUM 3aKOHOJABCTBOM, HE MOXYTh 1 HE MOBHMHHI PO3TIISAATUCH SK CXOXKi. A
TOMY BHECEHHS HEOXITHAX 3MiH JIO TOCTIOAAPCHKOTO MPOIIECYTbHOTO KOAEKCY 1 BTIICHHS BKA3aHOTO IHCTUTYTY B
TOCTIOIAPCHKUI TIPOIIEC € HE JIHIIIE TAPAHTIEI0 TTOBHOLIIHHOTO 1 €(DeKTUBHOTO CYOBOTO 3aXKCTY TpaB yYacCHHUKIB
CY/IOBOTO TIPOLIECY, & i YeproBUM KPOKOM Ha IIISIXY 10 YHi(iKaIlii 3 IMBUIEHAM Ta aIMiHICTPATUBHIM IPOLIECOM.
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The article deals with the procedure and recovery features of the proceedings in civil, commercial and
administrative matters.

B cmamve paccmampusaemcs nopsiook u 0cobeHHOCMU B0CCMAHOGICHUS YMPAYEHHO20 CYOeOHO20
npouU3B00CmMBEa nNo ePaANCOAHCKUM, XO3AUCMBEHHbIM U AOMUHUCIPAMUBHBIM OeaM.

BIABLJ CYJJI B TOCHIOJAPCKOMY ITPOLIECI

Yepuenko O. A.,
Kanouoam 1opuoudHux Hayxk, cmapuiutl Haykosuti cnispooimuux H/[I npusamuozo npasa i nionpuemuuymaea
imeni akademixa @. I'. Bypuaxa HAIIpH Yxpainu

Y ecmammi posensioaromucs npobremu, nos’s13aui 3 6i06000M Cy00i 8 20CHO0APCLKOMY NPOYECI.
Kurouogi ciioBa: ¢y, cyis, BiJBi, CAMOBIIBI/l, PIILICHHS CYTy.

IapaHTi€ro 00’ €KTUBHOTO Ta HEYNEPEHKEHOI0 BUPIIICHHS MPaBOBOTO CIIOPY MOXKHA BBa)KATH 1HCTUTYT
BiZiBOMy cymii. BinBia cymii BUCTynae eheKTHBHUM MEXaHi3MOM 3a0e3MeUeHHsT 3aKOHHOCTI Ta O0IPYHTOBAHOCTI
CYJIOBOTO PILLICHHSI.

OkpeMmi acrieKTH, OB’ s13aHi 3 MUTAHHSIMU BIIBOILY, PO3IIIIANIMCH Y Mpalsix Takux BueHuX sk C. @. JlemueHko,
4. 1. 3etikan, 1O. JI. [Iputuka, C. 5. ®ypca, B. B. [lerpuk Ta iHIHX.

3anpornoHoBaHy MyOIiKaIlilo MPUCBIYCHO JOCIIKSHHIO MPOOJIEMHUX MUTaHb, OB’ A3aHUX 3 BIJBOJIOM
CYJUIi B TOCTIOJIAPCHKOMY IPOIIECi, BKITFOYAIOUH ITiICTaBH BiIBOMY CyIUIi Ta MPAKTUKY 1X 3aCTOCYBaHHSI.

Memoro TOCIiDKeHHS Y MeXax JTaHOoI CTaTTi € aHalli3 OCHOBHUX IiZICTaB BiIBOAY (CaMOBIIBOAY) CYi B
rOCHOapChKOMY MPOLIEC], IO NepeadaYeHi YNHHUM 3aKOHOIAaBCTBOM Y KpaiHH.

3akon Ykpainu «IIpo cymoycrpiii 1 craTtyc CyamiBy BU3HAYA€ 3acaay OpraHisailii CyZOBOI BJIaJH, 3 SKUMHU
TICHO TOB’SI3aHUM MEXaHi3M BIZBOMY CY/JI: CYI0Ba Blaja 3IIHCHIOETHCS HE3aJCKHUMHU Ta 0€3CTOPOHHIMU
cymamMu — CT. 1; cyau 3AiHCHIOIOTH MPaBOCYAJS CaMOCTIHHO — CT. 6; COpaBU PO3IVIAAAIOTHCS 3TIIHO 13
BCTaHOBIICHHMM IOPSIIKOM 1X PO3IOALTLY — CT. 8; PiBHICTB Iepe]] 3aKOHOM i cyioM — cT. 9. Kpim Toro, 3akoH Ykpainn
«[Ipo cymoycTpiii Ta CTaTyC Cy[IiB» BHU3HA4Ya€ MPABOBUH CTATyC CyIUIl, J€ BOKIMBE 3HAYCHHS YIS PO3YMIHHS
MJICTaB BIABOAY CY/Ull MalOTh BHMOIM IIOAO HeCyMicHOCTI (CT. 53); 00OOB’S3KM Cynail PO3DIISAATH CIPaBY
0€3CTOPOHHBO, TOTPUMYBATHCS Tpucsiru ¢yl (cT. 54) [1, c. 60].
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[HCTUTYT BiIBOIY MOYKHA BiZTHECTH JI0 MDKTaTy3€BUX IPABOBUX IHCTUTYTIB, OCKUIBKH BiH PETJIAMEHTYETHCS
HOPMAaMH TOCIIOJIAPCHKOTO MPOIECyaIbHOTO MpaBa, MUBUTFHOTO TPOLECYATLHOTO NPaBa, aJMiHICTPATHBHOTO
MPOIECYaTbHOTO TIpaBa, KPUMIHAIBHOTO TPOIECYaIbHOTO MpaBa.

[epeBaxkno mpasosi Hopmu ['TIK, LITK, KAC, KIIK Ykpainu MaroTh 60arato CHijbHOTO B PEryJIrOBaHHI
NMUTaHb BIBOMY CYIMIB Ta YYacHHKIB TpOIECY: ICHYIOTh MaiKe aHaJOTidHi MiJICTaBH AJS BIIBOLY;
BU3HAYAIOTHCS €IUHI MPABOBI HACTIAKHM IMiJl 4ac 3aJ0BOJICHHS KIOMOTAHHS IPO BIiJBIJ; 3aKPIIUIIOETHCS
000B’s130K mpo caMoBimBig i T. 4. Lle He OUBHO, ajpke ramy3i MpolecyaqbHOro IMpaBa HE3aleKHO Bif
ICHYIOUMX y HUX BIJIMIHHOCTEH BCE-TaKH BOJIOAIIOTH MOAIOHUM MPEAMETOM IPABOBOTO PEryJIIOBaHHS, e
MSUIBHICT CYAIB CHpPSMOBaHAa Ha 3IIMCHEHHS MPaBOCYIJs B MeEXaX TOCIOAapPChKOro, IMBUIBLHOIO,
aJIMIHICTPATUBHOTO Ta KPUMIiHAIBEHOTO TIPOLIECY.

Hopmu BciX mpolecyallbHUX KOJEKCiB B YKpaiHi YiTKO BHMAaralOThb MOTHUBYBaHHS BiJBOJY UM
camoBizBoay (a03. 4 ct. 20 I'TIK Ykpainu, 4. 3 cr. 23 HIIK Vkpainy, u. 5 cr. 80 KIIK Ykpainn).

Bignosigao no vopMm I'TIK Vkpainu (a63. 4 ct. 20) BiABig MOBHHEH OyTH MOTHBOBAaHHM, 3asBISITHCH Y
MUCBMOBIH (POpMi JI0 TTIOYATKY BUPINICHHS CHOpPY. 3asBISATH BIABIJ Micis [HOTO MOXKHA JIMIIE y Pasi, SKIIO
MO MiZICTaBY BiJJBOJY CTOPOHA YW MPOKYPOP AIZHANUCS MiCHsl TOYATKY PO3TIISILY CIPaBH IO CYTi.

PosrissHeMo mijacTaBu IS BiABOLY (CaMOBIZIBOAY) CYZJII B FOCHOJAPCHKOMY TIPOIIECi, SKi mependaydae
ct. 20 I'TIK Ykpainu.

1. Hasgnicmsb poOounHux 36’a3Kié 3 ocobamu, sKi bepyms y4acms 6 cy0080MYy NPoYeci.

SIKIo TOBOPUTH TPO 4JEHIB CiM’i, TO CNiJ BHXOIHWTH 3 TOTO, IO II¢ TOHSATTS Ma€ pPi3HOMaHITHE
3MICTOBHE 3aBaHTaXCHHS 3a YMHHUM 3aKoHOAaBCTBOM. Tak, 3a Hopmamu CK VYkpaiHu ciM’10 CKJIaJIalOTh
0co0H, sIKi CIIJIBHO MPOXKHBAIOTh, TOB’A3aHI CIIJIBHUM MOOYTOM, MalOTh B3a€MHI IpaBa Ta 00OB’S3KH, 0O
CTPYKTYPH SIKOi BXOIUTH TOAPYHOKS Ta IXHI JiITH, HAaBITh SKIIO BOHHU CIUIBHO HE MPOXKUBAIOTH (4. 2 CT. 3).
Boanouac sk 3a Hopmamu KK Ykpainu nmo wieHiB ciM’i HaliMada HaJeXaTh NpYyKWHA HaliMaua, ixX HITH 1
Oatbku. Unenamu ciM’i HaliMaya Moke OyTH BU3HAHO i IHIIMX OCi0, SIKIIO BOHH TOCTIHHO MPOXKUBAIOThH
pa3oM 3 HaiiMadeM 1 BeAyTh 3 HUM CIIbHE rocrnoaapctBo (cT. 64). 3rixuo 3 [IK Ykpainu wienamu cim’i
¢i3u4HOT 0cOOM TIEPIIOTo CTYIICHS CIIOPIIHEHHS BBAXKAIOTHCS i1 0aThKH, YOJOBIK a00 APYXKHHA, TITH, Y TOMY
YHCTi yCHHOBIEHI. [HIIN wieHu ciM’i ¢i3udHOi 0cOOM BBaXKAIOTHCS TAaKUMH, IO MarOTh APYTHHA CTYIiHb
criopigHenHs (ct. 14 m. 14.1.263).

HesanexHo Bin Toro, 4m Haerses mpo ciM’io B po3yMminHi CK Ykpainu, un y posyminas XK a6o MK
VYkpainu, Bcl BOHU OyIyTh MaTy 3HaYCHHS Ui BUPIIICHHS IMUTAHHS MPO HASBHICTH Y BiJCYTHICTh Mi/ICTaB
st Bimeoay [1,c. 151].

Moo xona poandiB, siKi BKa3yrOTh HA ICHYBaHHS MiJICTaBU IS BIIBOAY, TO iXHid mepenik y m. 3 4. 1
ct. 20 LK Ykpainu — 4oNoBiK, Apy>kKUHA, 0aTbKO, MaTH, BITUMM, MadyXa, CHH, JI0YKa, TACHHOK, MaIdepKa,
Opart, cecTpa, i1, 0ada, BHYK, BHyYKa, YCUHOBJIFOBAY YM YCUHOBJICHHM, OMIKYH Y4 MIKIYBAJbHHUK, WICH CiM’1
a6o0 Omm3pkuii ponuy 1ux ocid. Hopmu I'TIK Ykpainu Takoro nepeiiky He MiCTSTb.

Kpim Toro, Mix ocobamMi MOXYTh BHHUKATH TI€BHI ()OPMH COIIaJIbHOI CIOPIAHEHOCTI, HaNpUKIal
kyMiBcTBO. [IpH BcTaHOBIIEHHI Takoi OpPMH COIiabHUX 3B’SI3KiB YMHHE 3aKOHOJABCTBO HE Inependadae
MO>KJIMBOCTI BiJIBOAY.

Jlyis MOTHBYBaHHS 3asBU PO BiJBiJ 3 BUIICHABEICHOI MMiJICTABU 3assBHUK Ma€ BOJOIITH JOCTOBIPHOIO
iHpOpMaIi€ro TIpo ocoducTe KUTTS cyAui. Lle mpakTHYHO HEMOXKIIUBO, TOMY ¥ IS TIICTaBa 3aCTOCOBYETHCS
B peasibHIN CyOBi#l mpakTuii HedacTo [2, ¢. 81]. Orpumaru iHGOPMAILIi0 PO OCOOUCTI BiTHOCUHU CYAII 3
YYaCHUKaMU TPOIECY Ay>Ke BaXXKKO. A KOJH MPOOYeN 3BepHYTHUCS 13 aJJBOKATCHKUM 3aIIUTOM, HaPHUKIaL 0
CyIIl IIOJ0 TOTO, YM HE € BiH POJMYEM Y4YaCHUKA IMPOIECY, TO 1€ BUKIUKAE OOYPSHHS BiJl «HaXaOHOD»
noBeninku [2, ¢. 81-82]. IcHye Touka 30py, IO BHUXOJOM i3 TaKOi CUTyallii Oyjo O pO3MIIICHHS Ha
odimiiHOMY CcalTi BIINOBIJHOTO CYJOBOTO OpraHy, /¢ 3a3Ha4CeHUI MITaTHUN MEPCOHAN BiATOBIIHOTO CyAY,
ocobucTol iHpopMallii II0A0 WICHIB CIMEH CYJUIiB 3 THMH IMPI3BUILAMH, IO BiJ0OpaXkeH]1 y HUX B MACIIOPTI.
CnpaBa y TOMYy, IO TPAaIUISUIMCS CHUTYyAaIlil, KOJHM JXIHKA, OyJydd OJPYKEHOIO 13 CYIJICIo, 3ajHIialia CBOE
JOULTIOOHE TIPI3BUIE Ta Opalla y4acTh SK aJBOKAT-NPEJCTABHUK Y CIYXaHHSX CIpaB IIiJ| TOJOBYBaHHSIM
cBoro 4ojosika [1, ¢. 152].

2. Ilopywenns nopsoky eusHauenHs cy00i Oas po32iidy Cnpasu asmoMamu308aHoI0 CUCNEMOIO
00KyMeHmoobicy cyoy.

KonkperHuit cyast 1ist po3riisiy ClipaBi Hapasi BU3HAYAETHCST aBTOMATH30BAHOIO CHCTEMOIO JIOKYMEHTOO00ITy B
cyni, Toai sik me a0 2010 p. cyIoBi cripaBu pO3NUCYBAIKCS HA KOHKPETHHUX CYJUIIB TOJIOBOIO CyIy YH HOTO
3aCTYITHUKOM. 3arpoBa/KCHHSI PO3MOAUTY CYJOBHUX CIpaB aBTOMAaTH30BaHOIO CHCTEMOIO JOKYMEHTOOOIry
BCE K HE BUPIIIMIO OBHICTIO IPOOJIEMy HEYIepeKEHOT0 BU3HAYCHHS CKIIaay Cyy TSl PO3IIISTY KOHKPETHHX
crpas. 3 IIOTO MPUBOAY MOYKHA 3ra/1aTH KPUMIHAIBHY CHPaBy, MOPYILEHY 100 TOJIOBH OJJHOTO 13 MiCBKpalOHHUX
cyniB CyMIIMHU 32 HE3aKOHHE BTPYYaHHS B POOOTY aBTOMAaTH30BaHOI CUCTEMHU JOKYMEHTOOOITY cyay [3].

[Ipore nokazatu nany o6cTaBuHy Oyne BKpail BaKKO y 3B’SI3Ky 3 BIACYTHICTIO JOCTYIY Y CTOpiH CIIpaBU
JI0 JTOKYMEHTIB aBTOMAaTH30BaHOi CHCTEMH, MO0 TEPEeBIpUTH NOTPUMAaHHS BHKOHAHHS BHMOT PO3IMOJLTY
CIpaB aBTOMATU30BaHOI cucTeMor. Och YoMy KJIONMOTAaHHS TPO BiJBiA Ha Hil MiJICTaBi 3asBISIOTH Oe3
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HaJaHHS JTOKa3iB 1 Cyx iX He 3a10BoJbHIAE [2, ¢. 82]. [lo TOTO %k, HE TE 110 CTOPOHH, a ¥ HABITh ACSIKI CyaIi
HE MOXXYTh MaTé MOXITUBOCTI MEPEBIPUTH CIPABEUINBICTh PO3MOMITY CIIpaB MiX HUMH. Tak, OI0A0 IBOTO
BapTO 3arajaTH CKaHaaid HaBkojio KanmHoBchKkoro paiionHHoro cyay M. JloHeupka, o€ ToJoBa CyAy,
3apy4MBIIMCH MIATPUMKOIO KEpiBHUKA amapary cyay, 3abesrnedyBaB co0i HaIXOHKEHHs MEHIIO! KiTBKOCTI
CTpaB, HiXK 1HIIAM CYIJISIM, TIPOCTABIISIIOYN Y TIPOTOKOJI PO3MOJIUTY CIIPaB BiJHOCHO TOJIOBH CY/AYy «HE CIyXae
KaTeropiro», Toi sk opiliiHO 3MIHCHEHOT cremiamizaiii B cyai 3podieHo He Oyino [4]. CBoiM Haka3oM BiH
3aKpHB JIOCTYII 10 TIOBHOI 0431 CHCTEMH aBTOMATH30BaHOTO JOKYMEHTO00Iry. Ternep KoxeH i3 cyIiB 6aunB
y 3arajJbHOMYy OaHKy JaHHX TUIbKH CBOI CIIPaBH, BOJHOYAC SK TOJIOBA CyIy MaB IOBHUH JOCTYH O Yci€l
6asm [5; 1, c. 158].

3. Bcmanoenenus iHuux 06cmaguHu, wo GUKIUKAIOMb CYMHIB Y HeynepeoiCceHoCcmi cyooi.

Ha3pana mijcraBa BiZIBOJY YiTKO BHU3HAYAE, IO MEPEJIIK MiJACTaB JJs BiABOAY HE € BHUEPIHUN 1 HUMU
MOXYTh OyTH BU3HAUCHI Oy Ib-sIKi 1HIIII OOCTABUHH CIPABH, 1[0 BUKIUKAIOTh CYMHIB Y HEYIIEPEIHKEHOCTI CY .

30kpeMa, BKa3aHUMH OOCTaBHMHAMH MOXYTh OyTH HE3aKOHHI il CyIai MiJ Yac po3TJsiLy CHpaBH,
ITHOpYBaHHSI 3aKOHHUX BHMOT CTOPOHH, CTBOPEHHSI TIEPEIIKO/ ISl peaizalii mpoiecyaibHUX MpaB, HepiBHE
CTaBIICHHS JI0 CTOPiH, HETAKTOBHA MOBEIHKA cy i Tomo [6]. Tin yrepemKeHicTio Cyay CIii po3yMiTH HOTo
CXWJIBHICTD MPUHMATH TO3UIIII0 IEBHUX YYaCHUKIB mpotecy [7, c. 142].

Boaunouac BigmosigHo mo m. 1.2.1 Ilocranou Ilnenymy BI'CY «lIpo nesiki mUTaHHS NPaKTHKU
3acTocyBaHHs [ 0CIIoapchKOro MpoLecyaibHOTO KOJIEKCY YKpaiHu cyJaMu Iepinoi iHcTanmii» Bix 26.12.2011
Ne 18 He € migcTaBamMu JUIs BIIBOAY CYAIIB 3asiBH, SIKI MiCTSTh JIMIIE TPUITYIICHHS PO iICHYBaHHS BIIMOBIIHUAX
00CTaBWH, HE MiITBEPIKEHUX HAICKHUMH 1 JOMYCTUMUMHE JTOKa3aMH, a TAKOX HAsBHICTH CKapr, MOAaHUX Ha
cymao (CynmiB) y 3B’s3Ky 3 pPO3IJIAIOM JaHOI YM iHIINOT CIpaBH, OOCTaBMHHU, IMOB’S3aHI 3 MPUUHATTAM
CYJUISIMU pillIeHb 3 IHIIHX CITPaB.

JloBoJi 4acTo y4acHHKH IMPOIeCy 3asBISIOTH BiJBiJ, HANPHKIAMA, CYAl, V 3B’A3KYy 3 Pi3HOMaHITHHMH,
Ha 1X AyMKY, IIPOLECyalbHIMHU MPABONOPYIIEHHAMH. 30KpeMa, Cy s 3aTsArye po3Iils] CIIpaBH, HE 33/10BOJIbHSIE
MOJJaHi KIIOTIOTaHHsI, 3aJTy4ae HOBUX YYaCHHKIB TPOLECY, 5K, HA [yMKYy 3asBHHKA, TaM HE MOBHHHI OyTH i T.
. Sk mpaBmilo, CyAni 3a BKa3aHMMH OOCTaBHHAMH BiJMOBIISIIOTH 33JIOBOJILHSTH KJIOTIOTAaHHS, OCKUIBKH
CrpaBa IIe He BUPIIIICHA, a TOMY OCHIIATUCS Ha MpoLiecyaibHe IPAaBONIOPYIICHHS, SIKe 3yMOBUIIO Ti HeNpaBUIIbHE
BUPILICHHS, 00’€KTHBHO HE MOXHA. Alle, 3 IHIIOrO OOKy, He ciiJ 3a0yBaTH, IO HEHAJIEKHE BHUPIIICHHS
MOTOYHUX TPOILECYaNbHUX MUTaHb 3arajioM MOKe HETAaTUBHO BiOOpa3WUTHCS Ha KIHIIEBOMY BHUPIIIEHHI CIIPaBH,
OCKIIbKM BHKOHaHHS OKpEMHX 3aBJlaHb BHCTYIA€ MPOIECyaTbHUM 3aCO00M JTOCATHEHHS 3aBJaHHS Ta METH
CyIOUMHCTBA.

JIMCKyCIHHUM y HAayKOBIH JIiTEpaTypi € MUTaHHSA, YU MOXE CYAJIs 3asBUTH CaMOBIABIN 3 MiJCTaBU
«IHIIUX OOCTaBHHM, IO BUKIMKAIOTH CyMHIB Y HeynepelkeHocti cyani». Tak, B. E. Teminko BBaxkae, mo
Ha3BaHa 0OCTaBHMHA MoOxke OyTH MiJICTAaBOIO JUIs BIBOJY JIMIIE 3 iHIIATUBH 0Ci0, siKi OepyTh y4acTh y CHpasi.
CaMoOBIZIBIA 3 II€T MiICTaBU CyAJs 3asABUTH HE MOXeE, a/UKE Y HbOTO HE MOXKE OyTH CYMHIBIB y BJIaCHIH
00’ €KTUBHOCTI Y HEYIIEPEIKEHOCTI [6].

M miaATpUMY€EMO MPOTHIICKHY TOYKY 30py 1 BBaXKaeMo, IO Kpallle, HXK caM CyIsl, PO HasBHICTh YU
BIICYTHICTh Takux OOCTaBMH HIXTO 3HATH HE MOXE. BHU3HABIIM CaMOCTIHHO iX HAsSBHUMH, CyANS TaKUM
YHHOM I030aBUTh YYaCHHKIB TPOLECY BiJ HEOOXIMHOCTI IX JOBOIUTH 3a JOMOMOTOK JTOKa3iB. 3p03yMLiio,
10 Ha MPAKTHIII TaKi BUMAIKU OyBarOTh JYKe PIAKO, aJpKe CyaIi HeoOXiHO MyOJIiYHO BU3HATU ceOe TaKuM,
10 HE MOXE HaJIeKHHUM YMHOM PO3IIISTHYTH CYJOBY CIIpaBy. Xod4a, 3 iHIIOro OOKY, CaMOBIIBIJ 3a TaKHX
00CTaBUH MOYE CBIIYMTH 1 PO MOPSAHICTH, YECHICTh, BACOKOMOPAIBHICTD TAKOTO CY[Ji, IKUH TypOy€eThCs
Mpo npodeciiiHy 4ecTh 1 0COOMCTUM IPUKIIAZAOM IparHe BUXOBYBATH MOBAry /10 3aKOHY, MPaBOCY A1, CYAY.

4. Heoonycmumicms nodmopHoi yuacmi y cnpaasi.

Cynns, skuii OpaB y4yacTh y pO3IIISl CIIpaBH, HE MOKE OpaTH y4acTi B HOBOMY PO3TJISIIIi CIpaBH y pasi
CKacyBaHHS pillIEHHsI, yXBaJIM, IIOCTAHOBH, IPUIHATOT 3a HOT0 y4acTio, a00 y Meperisiii MpuHHATHX 32 HOTOo
YYacTIO pillleHb, YXBaJl, IOCTAHOB 32 HOBOBUSIBICHUMHU OOCTaBHHAMHU.

Crin 3BepHYTH yBary Ha Te, IO B TOCIOJIAPCHKOMY MPOIECi MPaBWIIO HEIOIyCTUMOCTI TMOBTOPHOT
y9acTi Cy/A/ll Y pO3TIIsiIi CTIpaBU OOMEXEHE JIUIIE BUTIAAKOM, KOJIHM PIllIEHHS Y yXBaja, IOCTAHOBA, IPUNAHSTI
3a y4acTiO CYJJi, CKacoBaHi [8].

HesBaxkatoum Ha Te, IO TeEpeNiK MiJCTAaB BiJBOAY B TOCHOJAPCHKOMY IPOIECi € HE BUKIIOYHHI,
BIJIKPUTHI, ICHY€ TOYKa 30py, IO HOro Hapas3i BapTO IOMOBHHTH HOBOIO MIJICTaBOIO, sIKA BIiICYTHS Yy
MOTOYHOMY 3aKOHOJABCTBI, AKIIO CYJICt0 MyOIiuyHO Oyiia HajaHa OIliHKa OOCTaBUH CIIPABH, JIO 3aKiHUCHHS
ii posrusiay (BuCTymM B 3ac00ax MacoBoi iHpopmalii Tomo). Cyuii, )KUBYYH y CYCITIIBCTBI Ta KOHTAKTYIOUH
3 HUM, HEOJHOPAa30BO BHUCIOBIIOIOTHCSA 3 MPHBOAY cBO€i mpodecii. B yMoBax po3BUTKY iH(pOpMAIiitHOTO
CYCITUIBCTBA YaCTO CTBOPIOIOTHCS PI3HOMAHITHOTO POXy MUCKYCiiiHI iH(QopMamiiHi mporpamMu, siki MOXYTb
MaTH MPEeIMETOM OOTOBOPEHHS OKpeMi mpaBoBi nmutanHs. Cyqs, Oepydd ydacTb y MPaBOBHX IHCKYCISX,
BIJIMIOBIIal0YM HA 3allUTaHHS KXYPHATICTIB (4acTO MPOBOKYIOUi), YATAIOUYM JIEKIii, Ma€ YyTPUMATHUCS II0JI0
BHCJIOBJIIOBaHb 10 CYTi CIIOPY, MOKH BiH HE Oy/e BUpilIeHui cy oM. Jlaroun cBoe GaueHHs pO3BUTKY CIIPaBU
Ta pe3yabTaTiB iX BHUpIMIEHHS, 0c00a, AKiii MOKHA 3aIBUTH BIIBill, YK€, TAKUMH YHHOM, CTAa€ YIEPEIKEHOIO
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y cropaBi. 3BHYaiiHO, BKa3aHa BWIIE IiJCTaBa MOXKe OyTH OXOIUICHA «IKIIO OyJe BCTAHOBJICHO iHIII
00CTaBHWHM, IO BUKIUKAIOTH CYMHIB Y HOTO HeymepemkeHocTi» [1, c. 156].

Oco0a, sxa Oepe y4acTb y PO3IJIsil CIIPaBH, MAa€ MOXIIMBICTh pealli3yBaTd MPaBoO BiIBOILY CYAII 4YH
MEBHOTO YYaCHHKA IMPOIECY, BUXOASYHM 31 3MICTy NMPHHLUIY AMCHO3UTHBHOCTI, a 0co0a, SKid HaJeKUTh
000B’SI30K 3asBUTH CAaMOBIJBiJN, NMOBMHHA HOro 3MIHCHUTH, BUXOASYU 31 3MICTY MPHUHIIUIY 3aKOHHOCTI,
1HaKIIIe 11e MO>Ke ITPUBECTH JI0 HETATHBHUX MPAaBOBUX HacIiKiB. HeraTuBHI HaCHiAKW HEBUMHEHHS CAMOBIIBOMLY
TUTBKH JJIS1 CYyIB, 30KpeMa, TaKUi CyAJsl MOKe OyTH NMPUTATHYTHH J0 TUCHUIUTIHAPHOI BiAMOBINANEHOCTI
(m. 3 4. 1 cr. 83 3akony Ykpainu «IIpo cymoycTpiit i cratyc CyIaiBy).

Hocutk wacto cymis, SKUM 3 THX YU IHIOMX MiACTaB He Oaxae posrisaaTi crpaBy (il ckiIagHICTs,
PE30HAHCHICTb, «CKaHAATBHICTHY ), 3aJOBOJIBHSIE 3as1BY TPO BifIBiJl, TOCHIAIOYUCH ITPH [[LOMY HaifuacTimie Ha
00CTaBHHM, SIKi BUKIIMKAIOTh CYMHIB B HOTO 00’ €KTHUBHOCTI (HANPHKIIAJI, PO3TIIS CIIPABH 32 YUYaCTIO THX XKe
0ci0 Ta MPUUHATTA B Hil pillIEHHS Ha KOPUCTHb OJHIET i3 CTOPIH, AKIIO MPEIMETH CIOPiB B 000X CIpaBax
OyIb-SIKUM YHHOM TIOB’A3aHi).

Cuig 3BepHYTH yBary Ha Te, 1[0 Ha MPAKTHIIl iCHye HeZ0OPOCOBICHE KOPUCTYBaHHs CTOPOHAMHU CBOIMH
NpaBaM¥ UISIXOM 3asBJICHHS YYaCHUKaMH Nporiecy 0e3MiJCTaBHUX Ta HEBMOTHBOBAHHX BiJIBOJIIB.

Bummii rocnogapcekuii cyn Ykpaiau B IH(popmaniliHoMy smcti «[lpo meski muTaHHs 3amoOiraHHs
3JI0BXXMBAHHIO TPOLIECYATbHUMH IIPaBaMH Y TOCIIOAaPCEKOMY CyIOYHHCTBI» Big 15.03.2010 p. Ne 01-08/140
PO3’SICHHB, L0 y BUMAJKY SIKIIO YYaCHUK CYJIOBOTO TPOLECY BIAETHCS JO BiIBEPTOTrO 3JOBXKHUBAHHS CBOIMH
npaBaMH IIUIIXOM 3asBJICHHS YHCENBHUX BIIBOIIB cynai (CynasM), SIBHO CHOpPSMOBAaHUX Ha CBioMe
3aTSATYBaHHS CYJOBOTO IPOIECYy, TOCTIONAPCHKUI Cyll HE 1M030aBICHUI MpaBa 1 MOXIUBOCTI MPOJOBKUTH
PO3IIISAA CIpaBH, B SAKil 3asIBICHO BifIBifl, Y TOMY K 3aCiflaHHi 3 000B’SI3KOBUM 3a3HAYEHHSM IIPO 1€ B CyJIOBOMY
pillIeHHI Ta 3 HaBeIEHHSM Y HbOMY BiITIOBIIHUX MOTHBIB.

AHarnoriuHy npaBoBYy Mo3HIi0 Oyio BukianeHo B [HdopmamiiiHoMmy mmcri Bummoro rocnogapcbkoro
cyny Ykpainu «lIlpo geski muTaHHS MpakTUKK 3acTocyBaHHS cTaTTi 20 ['ocmogapchkoro mporecyaibHOTO
kozaekcy Ykpaiam» Big 03.08.2007 p. Ne 01-8/622.

Aumne ui ['TIK Ykpainu, Hi Bumesragani [npopmamniiini tuctu Buioro rocnoaapcbkoro cyny YKpaiHu He
PO3KPHBAIOTH TIOHSTTS «BIIBEPTOTO 3JIOBKUBAHHS CBOIMHU TIpaBaMmy. ToOTO Taki KpuTepii OyIyTh Cy0’ €KTHBHUMH,
OCKUTBKH iX Oyne chopMOBaHO HE Ha IJCTaBi 3aKOHY, a 3TiHO 3 MPABOBOIO MO3UIIEI0 OKPEMO B3STOTO
Cyny, a MOXe 1 CyUIi.

Heo0OxinHO 3a3Ha4MTH, 110 MOXKIIMBI 3JIOBXKHMBaHHAM 3 00Ky CyUIiB 1 camoBinBoaoM. Hanpukian, Buwa
Keanighixayiuna Komicis cyooie Yxpainu 13 epyous 2012 poky npuiinsing pilleHHs wooo 3aCmocCy8aHHs 00
cy00i Hogosonumncbkozo micbkozo cyoy Bonuncokoi obnacmi oucyuniinapno2o cmseHenHs y uenioi 002aHu,
ocKinbKu 3 Mamepianié cnpasu Buwa xeanighixayitina komicis cyooie Yxpainu Oiiuina 6UCHOBKY, Wo niocmasa
o051 camosiosody zonosu Hoeosonuncekozo micekozo cydy Boauncoxoi obracmi A. B. Ceepedioka y cnpasi
Ne 0312/291/2012 ¢ neemomugosanor.

Cyo0i O. P. @epenc-Ilisicyx, M. M. Ywaxkos, A. B. Bacunok, O. I I'anywka 3aa6uiu camogiogio y
cnpaei Ne 0312/291/2012 uepes cydosuii npeyedenm conosu cyoy A. B. Ceepedioxa, sikuil nepuium 3a16ue
camogiosio y cnpasi Ne 0312/291/2012 3 6e3niocmagnux npuduH.

Heobrpynmosanoio, nadymanor 3as60t0 npo camogiosio cyoos A. B. Ceepediok He minbKu nopyuius
npasea cmopin HA CEOEYACHUU pO321a0 CHpasu, a Ul Nepekias 6Cl0 Gi0N0GIOANbHICMb 3d NPABULLHICMb
BUHECeHHs PilulenHsl Y CNPAsl Ha THWUX cy00is. 3asnauenumu dismu cy0os A. B. Ceepedrok nopyuius npasuia
Cy00i6CbKOI emuKuU, o niopusaroms agmopumem npasocyoos [9].

[lle omHMM, HE MEHII BaXKIUBUM HEIOOMPAI[IOBAHHSAM 3aKOHOIABII, € TE€, MO BIAMOBIAHO a0 cT. 20
I'MIK muTaHHS Tpo BiABIJ CyAJll BUPINIYETHCS B Hapaadii KIMHATI CyJIOM Y TOMY CKIaJi, SIKHH PO3TIsIac
CrpaBy, MpO IO BUHOCHTHCS yXBana. 3asBa NpO BiIBiA KUIBKOM cynisiM abo BCBOMY CKIany Cyay
BUPILIYETHCSI POCTOI0 OLTBIIICTIO TOJNIOCIB. Y pa3i 3aJ0BOJICHHS BiBOAY (CaMOBIBOIY) OJHOMY 3 CYIIiB
abo BChOMY CKJIaJy CyAy CIpaBa pO3TISAAETbCS B TOMY CaMOMY TOCHOAAPCHKOMY CyAi THM CaMHUM
KUIbKICHUM CKJIAZIOM KOJIETil CyamaiB Oe3 ydacTi BiBEACHOrO Cy/yii ab0 IHIIUM CKJIAJAOM CYIJiB, SKUH
BH3HAYAETHCA Y MOPSAKY, BCTAHOBICHOMY YaCTHHOIO TPeThOIo cTatTi 2-1 mporo Koxekcy. To6To cymast cam
BUPILIY€E MMHUTaHHS MPO BIACHUK BiABiM. | K MU TiCIs IIbOTO MOXKEMO TOBOPHUTH MPO HEYIEPEKEHICTh Ta
He3alIeKHICTh cyny? [8]. MoxinBo, cuTyailist 3MiHWIacsd 0 Ha Kpaile, SIKOM BHUPINICHHS MUTAHHS 00
BiJIBOIy OyJIO BiIHECEHE /10 MOBHOBAXEHb 1HIIIOTO CY/I1 CYy, B SKOMY PO3IJISAA€ThCS CIIpaBa.

BpaxoByroun BuKIazeHe, HEOOXiTHO 3MIMCHUTH 3aMiHy CyO0’€KTa, SIKUA MOBHHEH BHPIIIYBaTH 3asBY
PO BIJBIJ Ta PO3IMIMPUTH Ha PIBHI IMOJIOKEHb 3aKOHY IMEPEIiK MiJICTaB S BIABOLY CYAIl, THM CaMUM
MIHIMI3YIOUH MiZCTaBH, sSKi MOKHa Oyjo O BigHeCTH 1O KaTeropili «iHIIUX oOCTaBWH...». [Ipu HmpoMy
HEOOXI1THO MaM’sTaT, IO CYAs SIK HOCIH CYIOBOI Biaau Oyje HAJICKHUM YMHOM BUKOHYBATH IOKJIaJICHE
Ha HBOTO BAXKJIMBE 1 BIAMOBiJaIbHE 3aBAaHHS — 3aXHCT MOPYIICHOTO IpaBa JIMIIE 32 YMOBH, KOJNH YcCi
YYacHHKH CyJIOBOTO TIpollecy He OyayTh 3JIOBXKMBATH CBOIMH TpaBamMH, TOOTO KOJH BiABiJ Cyani He Oyne
crpo0O0¥0 3aTATHYTH CIIPaBY, & CAMOBI/IBIT — HeOaKaHHSIM PO3TIISIATH «HEBHUTIIHY» CIIPaBY .
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The subject of article is the problem of disqualification of a judge in the economic process.

B cmamve pacemampuearomcs np06.71€ﬂ/lbl, CBABAHHBIE C OMBOOOM cyabu 8 XO35UCINBEHHOM npoyecce.

MOPIBHAUIBHUI AHAJII3 IPABOYMHIB,
CITPAMOBAHUX HA BUHUKHEHHS, 3SMIHY TA IPUTIMHEHHSA OCOBUCTHUX
HEMAWHOBUX ITPAB ABTOPIB

SIceuxo C. B.,
Kanouoam 1opuouyHux Hayk, 0oyeHm xageopu 0Xopouu iHmeieKmyaibHol 61ACHOCMI, YUBLILbHO-NPABOBUX
oucyuniin Xapkiecbko2o HAYIOHATbHO2O0 YHIBEpCUMEmy 6HYMPIWHIX Cnpas

Y emammi posensaoaiomsca npobnemmi numanHsa wWo0o MOXCIUBOCTE BUUHEHHS NPABOYUHIE 3 0COOUCHUMU
HeMAUHOBUMU NPABAMU ABMOPIE NIMepamypHux, XyOOMCHIX ma [HWUX meopis. Bpaxosyrouu nassHicms
NPOMUPIY Midic chepamu «HANEHCHO20Y, «CYI020» MA «3HAHb NPO CYUje Ma HANEHCHEeY, ABMOP MEemMOOOI02IUHO
no6yo0ysas c80€ 00CiONCeHHs Y MAKIU camili NOCTIO08HOCMII.

KirouoBi ciioBa: ocoOucTi HeMalfHOBI TIpaBa, aBTOP, TBIp, MPABOYHH.

[IpobneMHi acriekTH OCOOMCTHX HEMaHOBUX MpaB aBTOpa HEOJHOPA30BO OyIH MPEIMETOM HAYKOBUX
PO3BIJIOK YUESHUX-IUBLIICTIB. BifNOBIIHO, MpOoOIeMaTHKy JOCTIIKYBaIM TaKi HAyKOBIIl, sK: JI. M. BUIliHeBeIIbKIH,
M. B. T'opmon, O. C. Iopde, FO. M. Kamima, A. B. Kamanin, FO. I'. Matsees, O. A. Ilimomnpuropa,
0. O. ITigonpuropa, O. I1. Ceprees, B. 1. Cepedposcrkuii, C. O. Cninuenko, P. O. Credanuyk, P. b. [llumka
Ta iHmn. BogHodac Ha3BaHi BYCHI BUSIBISUIM 3COUTBIIOTO CIEMU(IKY 1HCTUTYTY OCOOMCTHX HEMAWHOBHX
npaB aBTOpa MIOJ0 BH3HAYCHUX OO0 €KTIB MOTO MpPaBOBOI OXOPOHU. Y MeXax L€l HAYKOBOI PO3BIAKH MU
MPOBENIEMO JIOCIIKCHHST MOXKIIBOCTI Mepeaadi (epexory) 0cCoOOMCTUX HEeMalHOBUX MPaB aBTopa.

Bigomo, 1m0 Oyzap-sika npobiieMa B IpaBi XapaKTepU3y€EThCsl HASBHICTIO TIPOTUPIY MK C(Peporo HaJIeKHOTO,
CYyIIOTO Ta 3HAHb NPO HAJIEXKHE Ta CYIIIE.

Onucyroun npodaeMaTuKy, XOTUIOCh 3a3HAYNTH, 110 B T€Opii HUBIIFHOTO MpaBa 3arajJbHOMPUIHATOIO €
JIyMKa, [0 B TOPSIIKY NMPAaBOHACTYITHUITBA MOXXYTh NMEPEXOANTH TITBKM MAaiHOBI TpaBa Ha TBOPU HAYKH,
JiTepaTypu Ta MUCTEITBa, 0COOMCTI HEMAalHOBI MTpaBa aBTOpa HE MOXKYTh MepeIaBaTHCs IHIIUM ocobam, a 3i
CMEPTIO aBTOpa MPUITMHAIOTECS. Take MoyioskeHHs! KopecroHayeThes B cT. 14, 29 1 38 3akony Ykpainu «IIpo
aBTOPCHKE MPABO 1 CyMiXKHI TIpaBay.

PasoM 3 TUM aHaji3 YMHHOTO 3aKOHOJABCTBA YKpalHM HAJa€ MOXJIUBICTH MOCTaBUTU IiJi CYMHIB
KaTerOpUYHICTh Takoro TBep/ukeHHs. Tak, B 4. 2 cr. 419 LusineHoro Kogekcy Ykpaiam (mami — LK
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