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(I[BH3 “Vxpaincvka akademisi baukiecvkoi cnpasu Hayionanonozo 6auky

Ykpainu™)

[Ticns mporosyomeHHsT HE3aJIEKHOCTI B
VkpaiHi ~ CcTajlo  aKkTyaJdbHUM  IHMTaHHS
JISIIBHOCTI TPETEHChKUX CyIiB. Y 3B S3KYy 3
TUM, IO PaJSHChKE 3aKOHOAABCTBO 3 I[OTI'O
MIPUBOJY BTPATHJIO YMHHICTh, & B €KOHOMIIIl
[oYyajlyd pPO3BUBATUCS PUHKOBI BIJHOCHHH,
noTpibHo  OyJ0  TEpMIHOBO  IpUiIMaTH
HEeoOXiHUN 3akoH. BopHouac y cycnijbCTBi
3’SBHWJIOCA PO3YMIHHS TOTO, IO JISTIBHICTH
TpeTeiChbKUX Cy/AIB Ma€ BIJUyTHI IepeBaru
nepea  JepKaBHUM cyaodmHCTBOM. ILle i
CIIOHYKaJO IOPUAWYHUX 1 (i3u4HUX 0cCio
BUKODHCTOBYBaTH  caM€ Takuil  cmocid
3aXMCTy CBOiX mpaB. HeoOxigHO Oyno Takox,
mo0  po3BHBajacsi  HOpMaTHMBHA  0asa
TPETEHCHKOIO po3rusany 1 HayKOBI
JIOCJIIJDKEHHS y AaHiil cdepi.

3a3HayeHi NMUTaHHS CTAJIU MPEIMETOM
JOCHIPKEHHST  SK  HAyKOBLIB, TakK 1
NPaKTUYHUX  [paliBHUKIB, 30kpema, O.
Imrorinoi, C. Koznoa, C. Jlunutuyka,
B. IlikanoBa, 1O. Ilputuku Tta iH. Ilpouec
MOJAIIBIIOTO yJOCKOHAJIIEHHS 1 PO3BHUTKY
JISUIBHOCTI  TPETeMChKUX  CyHAIB  MOBHHEH
IPOXOJUTH PIBHOMIPHO 3  ypaxyBaHHSAM
orpuManoro nocsiny. llmsxam po3BUTKY i
YIOCKOHAJIEHHS iX MJISUIBHOCTI TMpPUCBSYEHA
JlaHa CTaTTH.

11 tpaBusa 2004 p. BepxoBua Pana
npuiinsuia 3akoH Ykpainu “IIpo Tpereiicbki
cymu” [], saxuid pmie 13 3MiHaMH 1
JIOTIOBHEHHSMH, 110 OYy/M BHECEHI 3aKOHAMHU
VYxpaiau Big 15.03.2006 [] i Big 05.03.2009
[]. Leit 3akoH B OCHOBHOMY BIAMOBIiJIA€E
BUMOTaM CHOTOJICHHSI, TOMY IIIO BiH PETYIIOE
OCHOBHI TMHTaHHS oOpraHizamii i AisUTbHOCTI
TpeTelchbkuX CyaiB B Ykpaini. Ha Ham
HOIJISAZ, HOro TaKoXX MOXKHA PO3MIIAJaTd SIK
MEBHUU aHajor CYZIIIBCHKOTO
CaMOBPSIyBaHHS, 3aKpIIUICHOT0 Yy 3aKoHi

VYkpainu “Ilpo cymoyctpiit 1 craryc cyauis”
Bin 7 mumas 2010 p. [4].

[Tpuitnartas 3akony VYkpainu “IIpo
Tpereiicbki cyau” He 3MmiHmiIo 3akoH “IIpo
MDKHapoOJAHMM  KOMepUilHuMl  apOiTpax”,
BPAaxXOBYIOUH, L0 HEPIIUN 3 HUX CTOCYETHCS
TaK 3BaHUX BHYTPIIIHIX TPETEUCHKUX CYIIIB, a
JpYTUil perijamMeHTye MOpsSAOK 3J1HCHEHHS
MIDKHApPOJHOTO KOMEPIIMHOTO apOiTpaKy.

BaxuBo, 110 npu miAroToBIi 3aKoHY
Vkpaiaun “IIpo Tpereiicbki cyaum” B HBOTO
HaBITh TEKCTyaJIbHO OYyJIU MEPEHECeHI HOPMHU,
mo nepeabauveni 'y demepasibHOMY 3aKoHI
“Ilpo  Tpereiicbkuii cyn B  Pociiicbkiit
Oenepanii”’, skuil 0yB NpUWHATUN 24 JTUMHS
2002 p., TOOTO Ha 2 pOKM paHille HIK B
Vkpaini. 3po3ymino, 1m0  CTaHOBJICHHS
3aKOHOJABCTBA MpPO TpETEHChKi Cyau B
VYkpaini  He MOXe  MaTH 130JIbOBAaHUM
XapakTep, a TOMy OyB BpaxOBaHUI OCBIiJ SIK
OJIM3BKOTO, TaK 1 AAJIEKOTO 3apYOLEKIKS.

BpaxoByrouu BuIle3a3HaueHe, MOXKHA
MOTOJTUTHCS 3 TBEPUKEHHSIM  POCIHCHKOT
nocmigauni T.M. HemaraeBoi, 1110 y HOBITHIO
€lOoXy TPEeTeMChbKl Cyld HE MOXYTh JiSITH B
Me)Xax KOPJOHIB JIMIIE OJHi€l nepxaBH, L0
JACTh iM MOXJIMBICTh HE TUIBKH 30€pertu
CBO€ NpPHU3HAUEHHS, ajle i SKICHO MOLIMPUTH
CBI BIUIMB Ha PEryJIIOBaHHS EKOHOMIYHUX
BITHOCHH B iHIIUX KpaiHax []. JlocmimkeHHs
[OKa3ajgo, M0 PO3BUTOK HOPMAaTUBHOIO
perysroBaHHA TpeTeHCchKOro HOPSAKY
o3Iy LUMBUIBHUX CHPaB 1 FOCIOAAPCHKUX
crniopiB BinOyBaBcs y ABa eranu. Ha nepuomy
eTari TPETeHChKEe CYIOYNHCTBO PO3BUBAIOCS
BUKJIIOYHO B MeXaxX  HalllOHAJIbHOTO
3aKOHOJIaBCTBA. AJjie B IOAAIBIIOMY, Ha
JIpyroMy erami, B  YMOBaX pPO3BHUTKY
€KOHOMIYHMX  3B’SI3KIB  MDK  OKPEMHMH
KpaiHaMu i PO3rOpTaHHsA IpOIIECiB



rinobamizailii cBITOBOI €KOHOMIKH TOCTYIIOBO
oyainu CTBOPIOBATHUCS MKHapOIHI
TpeTelchki (apOiTpakHi) IHCTUTYIIII, 30KpemMa
B VYkpaiHi. B monmampmiomy 1me JacTh
MOKJIUBICTh  YHi(IKyBaTH  3aKOHOJABCTBO
PI3HUX JeprKaB, IKE CTOCYETHCS TPETEHCHKOTO
posrisany. Ciaix 060B’13KOBO 3BEpHYTH yBary
Ha TtunoBuit 3akoH FOHICTPAJI mpo
MDKHapOJAHUNA  KOMEpUiHUK  apOiTpax,
po3pobnenuit  Komicieto OOH 3 mpaBa
MDKHApPOJHOT TOPriBii 1 pekoMeHnaoBanuii 11
rpynas 1985 p. I'enepanpHOto AcamOiieero
OOH yciM aep>kaBaM 3 METOIO 3aCTOCYBaHHS
OJTHAKOBHX MiIX0/iB 10 PO3TISATY
KoMmepuiiiHux cnpaB []. s cyBepeHHHX
KpaiH BiH PEKOMEHAYE OPIEHTHUpPU IS TOTO,
mo6  IXHE  3aKOHOAABCTBO  OPIaHI4YHO
MOEAHYBAJIIO  HAIIOHAJIBHI  MpiOpUTETH 1
0COOJNIMBOCTI 3 IHTEpecaMH 3aKOPIOHHUX
napTHEpIB.

HesBaxkatoun Ha Taki aBTOPUTETHI
pexomennartii, lO. [Iputuka Bigmivae, 110
CBOTOJIHI BIIICYTHA €IHICTh Yy MiIX0Jax
3aKOHOJIABIIIB PI3HUX NPUBATHUX CHCTEM JO
pEXUMY 3aKpIMJICHHS BiJIMOBIAHUX
MIOJIOKEHb, & TAKOXK ICHY€E Micle PO30iKHICTH
y TpaBOBOMY pEryJlOBaHHI THX YU IHIIMX
MUTaHb TPETEUCHKOIro po3rsiay [|. 3a3HadeHi
pexoMeHalii Oynu MPUHHATI 1O BUKOHAHHS
y 0OaraThoX Jep’kaBax, B TOMY YHCT 1 B
VYkpaini, mo Oymo  MiATBEpIAKEHO 1
MIPOBEICHUM JOCITi KSHHSIM. Tax,
3aKOHOJJABCTBO  II[OJI0 TpeTeichbKOro
po3risigy Oyjo OHOBIIEHE: B ABcTpalmii y
1991 p., ABctpii — 1991 p., bpazunii — 1996
p., Himewunni — 1997 p., lBeuii — 1999 p.,
Icmanii — 1988 p., Pocii — 2002 p., [Tonpmi —
2005 p. Taiu. []

Sx Bimomo, y BenukoOputanii me B
1697 p. 6yB npUWHATUN NPAKTUYHO MEPIIUN
B €Bporri 3aK0H NMpO TpeTechKi cyau, NpoTe
PO3BHTOK CYyYacHOTO 3aKOHOJABCTBA 13
3a3HAYEHOr0  MUTaHHA  MOB’A3aHUN 3
npuiHATTIM 'y 1976 pomi  ApOGiTpa)kHOTO
3aKOHY.

[lono  VYkpaimkm, TO  MOOJAJBIIEC
YIIOCKOHAJIEHHSI TPeTeMChKOro CyJAOYMHCTBA
MOJK€E BiIOyBaTHCS 32 paXyHOK BHECEHHS 3MiH
1 JIONOBHEHb 10 YMHHOTO 3aKOHY YKpaiHH
“ITpo Tpereiichki cyau”, sk e oymo y 2006 i
2009 pp., a Takoxk JOMOBHEHHS abo
NPURHATTS HOBHX JTOKaJTbHUX

perjaMeHTaliiHuX MpaBoBUX akTiB. OmHak
MpaBoBy 0a3y yCciX HOPMaTHBHHX aKTiB IIIOJIO
TPETEHChKUX CYIiB TOBHUHHA CTBOPIOBATH
Koncrutynis Ykpainu.

baraTto aBTOpiB MPOMOHYIOTH 3MIHH 0
Koncturyiii, HEKOpEKTHO POPMYITIOIOUN CBOL
nporno3utlii []. BBaxkxaemo, 110 mpu BHECEHHI
MeBHUX 3MiH 10 OCHOBHOr0 3aKOHY MEpILy iX
YacTUHY JOLIIBHO BHUKJIACTH TaK:
“Tpereiicbkl CyAM BUPILIYIOTH CIOPU Ha
miactaBi KoHctutymii YkpaiHM Ta 3aKOHIB
Ykpainu, MDKHApOJIHHUX JIOTOBOPIB, 3roja Ha
000B’SI3KOBICTh SIKUX HaJlaHa BepxoBHOMO
Pamoro  VkpaiHm, IHOIMX HOPMATHUBHO-
NpaBOBHX akKTiB”. TakoXk Ciig mam’siTatu, 110
pAn  HOpPM, SIKI CTOCYIOTBCS — PO3TIISITY
LIUBUILHUX i TOCIIOIAPCHKUX CIIOpiB

TPETEUCBKUMHU  CyJaMH, MICTATBCS Y
[uBinbHOMY  HpoOIECyalbHOMY  KOJEKCl
VYkpainu  (cT. 17),  T'ocnonmapcbkomy

npolecyaabHOMy KoJiekcl Ykpainu (cT. 12), a
Takok B 3akoHi Ykpaiam “IIpo BuKOHaBue
npoBa/pkeHHa”  [].  3a3HaueHl  MUTaHHS
NETAN3YIOTECA B OKPEMHX HOPMATHBHO-
NPaBOBUX AaKTaX IIEHTPAJbHUX  OpPraHiB
BHUKOHABYOI1 BJIQJIM. Taxk, Haxazom
Minictepersa roctutii Bifg 02.08.2004 Ne 75/5
3aTBEPKEHUNA  3pa30K  CBIJOITBA  MPO
peecTparliro MOCTIHHO JIIF0UYOr0 TPETEHCHKOTO
cyny [], a mucrom Bim 25.03.2005 Ne 25-
32/622 “Ilomo BUKOHAHHS pilIeHb
Tperelicbkkux cyaiB Ta pimenb MKAC Ta
MAK?” wmiHicTp 1oCTHIIl HagaB po3’SICHCHHS
L1010 0co0IMBOCTEHR BHUKOHABYOI'O
NPOBA/DKCHHS 3a PIMICHHSAMU TPETEHCHKUX
cynis [].

[TpaBunbHOMY 3aCTOCYBAaHHIO
3aKOHOJABCTBA  MPO  TPETEUCHKI  CyaH
cnpusaoTh pimeHHs Koncrutyuiinoro Cyny
VYkpainu po KOHCTUTYIIIHHICTD
HOPMATHUBHUX aKTiB 1 TIyMau€HHS THX YU
IHINUX IIOJIOKEHb 3akoHomascTBa. “‘Came
OIIiIHKa TIEBHOTO KOJIa MPaBOBUX aKTiB UNHHUX
1 TUX, MO IIe HEe HAOpaTu YHUHHOCTI, —
CTOCOBHO iX BigmoBimHOCTI KoncTutymii €
CBOEPITHOIO THTYJIBHOIO (YHKIIEID OpTraHiB
KOHCTHUTYIIIIHOI focTuwii” []. ABTOp moiIse
takox mosuiito A.B. [loptHoBa mpo Te, 110
npaBoBi no3utlii Kouncturyuiitnoro Cyny, fki
CTOCYIOTBCSl MPOOJEMHHMX THTaHb peaizalii
npaBa Ha CYIOBHM 3aXHUCT, MOBUHHI MOCIAATH
0co0JIMBE MicCIle cepe]] yCiX Ipyll MpaBOBUX



MO3UIliH, OCKUIBKM  BOHHU  CTOCYIOTHCS
(GYHKIIOHYBaHHS ~ KOHKPETHOTO  €JeMEHTa
rapaHTii JOTpUMaHHS TMpaB JIOAWHU 1
IpPOMAJIsTHUHA, SIKUH ICHYE B JIEMOKpaTHUYHIN
MIPaBOBIii IeprkaBi i € 11 03HaKOIO [].

Bimomo, mo CyTTEBOIO OCOOIHMBICTIO
CUCTEMH TPETEHChKOTO PpO3IJIsAY CIOpPIB €
HasBHICTP Y Hill JOKaJIbHUX 1 KOPIIOPATHBHUX
3a CBOIM XapakTepoM HOPMATUBHHUX AaKTiB,
Cy0’€KTaMH BUJAHHS SIKUX € TIOCTIHHO Jifodi
TpeTelchbki cyau. MaeTbest Ha yBasi po3podka
1 TpUHAHATTA TOJOXEHb 1 PEerijaMeHTiB, fKi
MOBUHHI MPUMMATUCS BIAMOBIAHO A0 3aKOHY
VYkpaian  “IIpo Tpereiickki cymu”. o
000B’s13k0BUX peKkBi3UTIB [lomoxeHHs, Ha
HAaIll TOTJIsI, Ma€ OyTH BiJIHECEHHU NpenMeT
BillaHHA (KOMIIETEHIlis) TOCTIHHO JIF0Y0T0
tperetrickkoro cyny (IIJITC). Ile weoOXimHO
0COONMBO ANl CYO’€KTIB  TPETEHCHKOTO
pO3TIIALy, CTBOPEHHMX 3aCHOBHUKAMH, SKi
OIIOTh Y TOCTIMHO  BY3bkHil  cdepi
rOCHOJNAPChbKOI  ASUIBHOCTI, IO  Mae
KopropaTUBHUN xapaktep. Ha xamb, y
BUBYCHUX HAMH TIOJOXXCHHSX BKa3iBKH Ha
Mexi  kommerenmii  ITJITC abGo B3arami
BIJICYTHI, a00 BIJNOBIJHI HOPMH IPAKTHUYHO
JIOCJTIBHO TOBTOPIOIOTH TOJIOKEHHS 3aKOHY
(1.

Buxonsum 3 1poro, BBa)xaeMo, IO
Tpereiicpkiii mamati YKpaiHM — JOLIIBHO
y3arajbHUTH ICHYIOUY MPAaKTUKY HPUHHATTA
TPETEHCHKUMH CYJaMH CBOIX TIIOJIOKEHB 1
HAJaTH BIAMOBIAHI pekoMeHpallii. PermameHt
[MTATC, Ha BimMiHYy BiJ MTOJIOKCHHS, TTIOBUHCH
MICTUTH Yy c00i HOpPMH MPOLECYaTbHOTO
(IporieTypHOTO) XapakTepy, SKi CTOCYIOTHCS
MOPSAIKY PO3TISALY 1 BUPIMICHHS IHBLUIBHO-
MPaBOBUX 1 TOCIOAAPCHKUX cropiB (4. 1 cT.
28 3akony). Bin He Moxe posrispaTucs sk
MIPABOBHI aKT, OJHAK BIIIOBIIHO 10 3aKOHY
Vkpainm  “IIpo  Tpereiicbki cymnu” €
000B’SI3KOBUM JJIs1 BUKOHAHHA (4. 2 cT. 36, u.

5cr. 37).
Permament [ATC MMOBUHEH
BU3HAYUTH MOPSATOK  3BEPHEHHS 10

TPETEUCHKOTO CYyIy, TMOPSIOK (OpMyBaHHS
CKJIaJly CyIly, MpaBWJia BUPIIICHHS HUM CIIPaB
Ta IHINI [HTAHHSA, 1[0 BIJHECEHI [0
KOMIIETEHIII TPEeTeHChKOro Cyay 3aKOHOM.
BoaHouac BiH MO€ MICTUTH ITOJIOKEHHS, SIKi
Xo4ya 1 He mepemdaueHi 3akOHOM, alie He
cymepedaTh TMPUHIMIIAM  Opradizamii  Ta

TiSUTBHOCTI TPETEHCHKOTO CYAY, BUBHAYEHUX Y
3aKoHl, 1 € HEOOXIMHUMH I HAJIEKHOTO
31ACHEHHS TPETEUCHKUM CyZIOM
MMOBHOBKEHb 3 TPETEHCHKOTO BHPIMICHHS
crnopiB (4. 5 cT. 10 3akony).

OTxe, MOKHA 3pOOUTH BUCHOBOK IO
Te, 110 oocsr porecyaabHOL
JIUCIIO3UTHBHOCTI 1010 peamizaiii
IpoIeCyalbHUX MOBHOBAXKEHb CYAy 1 TpaB
CTOpPiH TIEBHOIO MIpol0 OOMEeXeHHH, a
perjaMeHT sIK MiJ3aKOHHUM aKT JOKaJIbHOT Ail
[0CiJla€ HAWHM)KYE MICIE 3-IIOMIXK IHIIMX B
iepapxii HOpMaTHUBHO-TIPABOBHX aKTiB. BiH He
MOX€ MICTUTH HOpPMH, SKi cymnepedarb
aKTaMU BUIIOI IOPUIWYHOI CHJIHM, 30Kpema
3akony Ykpainu “TIpo Tpereicbki cynn”.

Binnosigno no denepansHoro 3akoHy
“Ilpo  Ttperelicekuit  cyn  Pociiicekoi
@Oenepartlii” MOCTIMHO AIIOYHA TPETEUCHKHIA
Cyl 3OIUCHIOE TPETEHUCHKUN PO3TIsI 3a
NpaBHJIaMHU MOCTIHHO MiI0YOTO TPETEHCHKOTrO
Cyloy, SKIIO CTOPOHH HE JOMOBWIHCS IIPO
3aCTOCYBaHHA IHIMX mpaBwil. [lpu 1pomy
CJTiJ] TIIKPECTUTH, 10 MPAaBHIIA TPETEHCHKOTO
pO3TJsiAy, SKi TOTOMKEHI CTOpOHaMH, He
MOXKYTh CyHEPEYUTH 000B’ I3KOBUM
nonoxkeHHsIM DenepanbHOro 3aKoHY, SIKI HE
HAJal0Th CTOPOHAM TIpaBa JIOMOBIISITHCS 3
OKpeMHX MuTaHb. [IpW 1bOMY BaXKIUBI [Bi

iCTOTHI o0cTaBUHU. [To-nepue, B
pOCIiCEKOMY 3aKOHI MIPUHIINTI
JIMCTIO3UTHBHOCTI npu BUpIIICHH]

NpOLECYaIbHUX MUTaHb IOJ0 3aCTOCYBAaHHS
MpaBII po3rasay CTIOpiB NATC
BUKOPUCTOBYETBHCSl IIUpLIE HIX B YKpaiHi.
[o-gpyre, y poni meBHOro 3amoOiKHUKA
BHUCTYIIA€ 3aKOHOJaBYa 3a00pOHA BKIIOYATH
70 TIPaBHJ TPETEHCHKOTO PO3MIISALY HOPMH,
[0 CylepevyaTh BHMOTaM 3aKOHY, SKi He
HA/Ial0Th CTOpPOHAM TIpaBa JOMOBISTHCA 3
OKpPEMHUX MTUTaHb.

Crizx TakoX 3a3HAYMTH, IO PO3BUTOK
pEeryIIIOBaHHS TPETEUCHKOTO HOPSIKY
po3riIsiy chmpaB y Hamid - JepxkaBi  3a
HE3HAYHUIl TepioJl HE3aJeKHOCTI IMPOHIIOB
7IBa €TalM, a caMe: y MeXax HalliOHAIbHOIO
3aKOHO/JABCTBA 1 HAa MDKHApOAHOMY PiBHI
OUITXOM  y4YacTi B MDKHApPOJHHMX OpraHax
ap0iTpaxy 3 ypaxyBaHHSM BUMOT THIIOBOTO
3akony IOHICTPAJI mnpo MiKHapOgHU
KOMEPLIHHUN apOiTpaxK.



HaBeneHne mae MOXJIMBICTH 3pOOUTH 3aKOHOTBOPYOCTI 1  INPaBO3aCTOCYBAaHHS.

BUCHOBOK TIpO Te€, IO CTaHOBJICHHS AmKe TUTBKA B JEMOKPATUYHHX TPABOBHX
3aKOHO/ABCTBA  Cy4yacHOi  YKpalHM  1Ipo KpaiHax HeJepXkaBHI TpeTeHChbKi (apOiTpaXkHi)
TpeTeiCchKi Ccyau B yMoOBax TJoOarizarii CyIl TOCTYyIOBO  CTAalOTh  OCEpeAKaMU
€BPOMNEICHKOT 1 CBITOBOT EKOHOMIKH HE MOKeE TPOMAJISIHCHKOTO CYCIIIBCTBA, X MiSJBHICTD
MaTH 130JbOBAaHWM XapakTep 1 TOBUHHE JI03BOJISIE BUPINIYBATH €KOHOMIYHI criopu 0e3
BpaxoByBaTH MDKHApOAHUN JOCBiA 0e3nocepeIHbO1 yJacTi Iep>KaBHUX OPIaHiB.
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MEKIYHapOJHOI'O OIIbITA.

Knrouesuvie cnosa: Tpetelckuil cyn, IOCTOSHHO ASHCTBYIOIINN TpETEHCKUI Cyl, IpaBUiIa TPETEHCKOTO pacCCMOTPEHUS.

Sukhonos V. Theoretical Analysis of the Current State and Perspectives of Development of arbitrage court in
Ukraine

Annotation. In the article the theoretical analysis of the proceedings of the permanent arbitrage court is carried out in
Ukraine. Current state and perspectives of development of arbitrage court in Ukraine are determined. The necessity of
account of international experience is grounded.

Key words: arbitrage court, permanent arbitrage court, proceedings of the permanent arbitrage court.



