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Y Ui cTaTTi JOCNiAXKYIOTHCS TEOPETUYHI NIAX0AN 40 NPo6rneM BU3HAYEHHS MOHATTS Ta NPUPOAY KOMMETEHLT MiKHapOAHOro KOMePLLINHOro
apbiTpaxy. Takox aHani3yrTbCsl Npobremu, Lo BUHMKaTL Y NPaKTULi NPy BUPILLEHHi NUTaHb LLOAO0 KOMMNETEHLi MiXHapo4HOro KoMepLiiHOro
apbiTpaxy. B pesynsrati npoBeeHOro AOCNIMKEHHS AETLCA BU3HAYEHHS NMOHATTS KOMMNETEHLi Mi)KHapOZHOTO KOMEpLIMHOTO apbiTpay.
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MepLiiHoro ap6iTpaxy, KpuTepii KomneTeHLii MKHapoAHOro KOMepLINHOro apbiTpaxy.

B aTon cTatbe ncenenyrTca TeopeTnyeckme noaxoabl K npo6nemaM onpeneneHnua NoHATUA U Npupoabl KOMNETeHUUN MeXayHapoaHOro
KOMMep4YecKoro ap6MTpa>Ka. Takxke aHannanpyrTca I'Ip06J'|eMbI, BO3HUKaKOLWMe Ha NpakTuke npu peleHnn BonpocoB KOMNETEHL NN MexXayHa-
POAHOro KoMMep4eckoro ap6MTpa>Ka. B pesynbrate npoBeAeHHOro nccrnengoBaHua aaeTca onpenerieHne noHATUA KoMmneTeHunm MmexagyHapoa-

HOTO KOMMEpYECKoro apbuTpaxa.
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In this paper theoretical approaches to the problems of definition and nature of the competence of international commercial arbitration are
investigated. Problems that arise in practice in matters of competence of international commercial arbitration are analyzed. The research resulted
in the definition of the competence of international commercial arbitration is given.
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IMuTtanna komnereHuii apOiTpaxy po3MIsLAaTH NepenaHi
Ha WOTO BUPIIICHHS CIOPH SBJISIE€ COOOI0 OJIHY 13 KIIFOYOBHUX
po0JieM MiXXHApOIHOTO KOMepItiiiHoro apoiTpaxy. J{o mbo-
IO 4acy HEMa€ 3arajlbHOBU3HAHOIO PO3B’sI3aHHS IpoOiIeMu
KOMIETeHILi apOiTpaxy. SIK TEOPETUKH, TaK i MPAKTUKH He
MOXXYTh JIaTH OJIHO3HAYHI BIAMOBIJI HA TaKi MUTaHHS. XTO
BIIpaBi BUPIIIYBATH MIMUTAHHS PO HASBHICTh YH BiJCYTHICTH
KoOMIEeTeHNIT — apOiTpax uu gepxaBHUi cyn? Yu € BUCHO-
BOK ap0iTpaky Npo HasiBHICTb UM BiICYTHICTb Y HHOTO KOM-
neTeHuii octatoyHuM 1 000B’s13Kk0BUM? UM 3BOIUTHCS TH-
TaHH PO KOMIIETESHIIIIO 10 aBTOHOMHOT'O XapakTepy 1 yMOB
apOitpaxknoi yrogu? besnepeuno, o0 gatu BiAmoBiai Ha i
BCi MUTaHHA, NOTPIOHO 3MIHCHUTH IPYHTOBHHMH aHaJi3 IO-
HATTS Ta MPUPOIN KOMIIETEHIIT MiXKHAPOJAHOTO KOMEpIIiii-
HOTO apOiTpaxy. A /Ui IIbOTO MOTPIOHO PEeTETbHO BUBUUTH
SIK TIPAKTHYHI, TaK 1 TCOPETUYHI ACTIEKTH I[bOTO MATAHHS.

Ha npeBenukuil >kanb, HayKOBi JOCHIIKEHHs, L0 CTO-
CYIOThCSI MPOOJIEM BH3HAUCHHS KOMIIETEHIIIT MIKHApPOIHOTO
KOMEpIIHHOTO apOiTpaxy, XapakTepu3yIThCsl HE JTOCTATHHO
BUCOKUM CTyIIEHEM HayKoBOI po3poOku. Takuii craH 3yMoB-
JICHUH B OCHOBHOMY THM, 110, HE3BKAIOUM HA Pi3HOMAHIT-
HICTh TEOPETUYHOT 0a3u, JOCUTh CKJIaJHHM € CaM MEXaHI3M
BUPILICHHS IPAKTHYHUX MPOOJIEM, 110 BHHUKAIOTH ITPU BU3HA-
YEeHHI KOMIIETEHI[IT MXKHAPOTHOTO KOMEPIIIHOTO apOiTpaxy.
OxpeMi acreKTH OKpecIeHoi TpoOIeMH AOCITIHKEH] Y Mpaisx
TaKUX YKpaTHCHKHX 1 3aKOpJIOHHUX yueHuX, sik: O. B. BpyH-
nesa, B. I. T'ymentok, M. T. €xicees, H. 10. €Epnmisosa, O. C.
Komapos, O. O. Koctun, C. A. Kypoukin, C. M. Jlebenes, JI.
A. JIynn, B. A. Mycin, C. B. Hikomntokin, O. /1. [Ipuruka, O.
10. Cksopuios, I'. A. Llipar Tomo. OqHak BOHH y OLIBIIOCTI
BHIIQ/IKIB MPUCBSYCHI MTPOOIeMaM FOPUIANIHOT IPUPOIH apOi-
Tpaxky Ta HaHroMOBHIIIMM Horo iHCTUTYyTaM, sIK apOiTpaxHa
yroza Ta apOiTpaxkHe pillIeHHs, HaTOMICTh NUTAHHS BJIACHE
MEXaHI3My BCTaHOBJICHHsI apOiTpaskeM CBOEI KOMIICTEHIIIi, a
TaKOXK MPOLECYalibHi 0COOIMBOCTI, IO CYNPOBOIKYIOTH el
IIPOLIEC, BUCBITIIEH] JOCUTh CKyNO. Y pe3yibTaTi piBeHb J10-
CJIIIKEHOCT] MUTaHb, IO 3 UM OB’ s3aHi, y BITYN3HIHIN Ha-
yIi MDKHapOAHOTO MPHBATHOTO MpaBa MPEICTABISETHCS He-
aJIeKBATHUM CYYacHHM ITpoOliemMaM, 1[0 BUHUKAIOTh B Tary3i
BUPIIIEHHS CIIOPIB MK Cy0’€KTaMU MIXKHApPOAHOI TOPTIBIIL.

ITpakTuka apOoiTpaXxHOTO PO3IVISIY 3a KOPAOHOM B LI1JIO-
My Ta B YKpaiHi 30KpeMa MOCTIHHO CTHUKAETHCS 13 HEOOXi/I-
HICTIO BCTAHOBJICHHSI O0CSTY Ta XapakTepy MOBHOBa)XKEHb
MDKHapOAHUX apOiTpaxiB W00 PO3MIAAY 1 BUPIIIEHHS
CHOpPIB MK CTOpOHaMH. Y IOPUAWYHIN JIiTEpaTypi OCTaH-
HIM 4acOM TaK0X OOTOBOPIOETHCS MPOOIeMa BiAMEKYBaHHS
KOMITIETEHIIii apOiTpakiB BiJi CYMDKHUX MPABOBHX (eHOME-
HiB, HacaMIlepe/, BiJl IHCTUTYTY HifABiiOoMYOCTI. Y 3B 53Ky 3
UM, JOCJIKEHHS MUTaHb PO NPHUPOAY Ta JKEpena KoM-
neTeHIii apOiTpaxkiB HaOyBae 0COOIMBOT aKTyalbHOCTI.

JIiss MakCUMalbHO IMTOBHOTO BHCBITJICHHS MUTaHb, L0
CTOCYIOTbCSL IIPOOJEM BM3HAUEHHS KOMIIETEHLIl apOiTpa-
XKy, TEpII 3a BCe, HEOOXiAHO 3’4CYBaTH 3HAYEHHS TePMiHY
«KOMIIeTeHIis» MIIIXOM 3BEPHEHHS A0 3arajlbHOBIIOMHX
SHIMKJIOTIEIMYHIX Ta TAYMAYHHX CIIOBHHKIB. 30Kpema, y
TiymadHoMy ci1oBHUKY C. I. OxeroBa KOMIETEHIisl BU3HA-
YaeThCs SIK «KOJIO MUTaHb, B SKUX XTO-HEOyab a00pe 00i-
3HaHUH; KOJIO YMiXOCh MOBHOBaXXEHb, mpasBy» [1, c. 289]. B
«HOBITHPOMY EHIIUKIIOTIETUIHOMY CIIOBHHKY» KOMIIETEHIIis
BU3HAUAETHCS SIK «KOJIO IOBHOBAXKEHD SIKOT0-HEOY/Ib OpraHy,
10Ca/IoBOT 0COOM; KOJIO MUTaHb, B SIKUX KOHKPETHa 0co0a
Ma€ 3HaHHs, A0CBiM» [2, ¢. 595]. V TiymMayHOMY CIIOBHH-
Ky Cy4acHOi POCIMCBhKOT MOBH IIiJi KOMIICTCHIII€I0 PO3yMi-
I0Th «KOJIO IIMTaHb, SIBHIII, B SIKKX JJaHa 0c00a aBTOPUTETHA,
Ma€ JOCBiJl, 3HAHH; KOJIO IIOBHOBAXKEHb, I'ajly3b HAJIEKHUX
JUIs BAKOHAHHSI KMM-HEOy/b MUTaHb, sBUI» [3, ¢. 358]. ¥V
«HoBoMy TiayMaqHOMY CIIOBHHKY YKPaiHCHKOi MOBH» CJIO-
BO «KOMIIETEHLI» TPAKTYETHCS K «J00pa 0013HAHICTH 13
qUM-HeOy/b; KOJIO MOBHOBa)KEHb SKOi-HEOynb opraHizarii,
yCTaHOBH, ocoOm» [4, c. 874].

VY HaBeJIeHUX TIYMAueHHSX KOMITETEHIIT 3arallbHAM € 1X
3MICTOBHE HaBaHTA)KCHHS: 3HAHHS, AKi IIOBHHHA MaTH 0CO-
0a; xono numaws, B AKUX 0c00a NMOBHHHA OyTH 00i3HaHAa,
00c6i0, HEOOXIIHUN /Il YCIIITHOTO BUKOHAHHS POOOTH y
BiJIIIOBITHOCTI 3 YCTAQHOBJICHHMH IPAaBHJIAMH, 3aKOHAMH,
craryToM. ToOTO y HaBeJEHUX TIyMaueHHAX SIBHO BioOpa-
’KEHO KOTHITMBHUHU (3HAHHS) 1 PErYJIATUBHUN (IIOBHOBAXEH-
Hsl, 3aKOH, CTaTyT) aCleKTH JaHOTO MOHATTH [5, ¢. 23].

B ropuanuHiil JiTepaTypi «KOMIICTEHITIS» BU3HAYAETHCS
yepe3 CyKyNHICTh mpaB i 00OB’SI3KiB, BIAIHHX ITOBHOBA-

116



[opiBHsUIBHO-aHATITUYHE IPABO

JKeHb (IIPaBOMOYHOCTEH) NeBHOTO opraHy (opraxizanii) [6,
c. 115]. Tak, nanpukinaz, 0. K. Ocunos Bu3Ha4aB Komie-
TEHIIIO SK KOJIO BCTaHOBJIEHHX 3aKOHOM BIIaJHHUX ITOBHO-
Ba)KeHb OPTaHiB JEp>KaBH, MOCAIOBUX 0Ci0, IPOMaICHKHX
oprasi3zarii, siki B TOH ke 4ac € i ix o6oB’si3kamu [7, c. 17].
I1. ®. €xiceiikin chopmyltOBaB TMOHATTS KOMIIETEHIIT SK
CKJIaJHE IIPABOBE SIBHIIE, CTPYKTYpa SIKOTO BKIIIOYAE MPE.-
METH BiJaHHs, IPAaBOMOYHOCTI 1 0OOB’SI3KH MEBHOTO Opra-
Hy [8, c. 114]. C. M. Jlebener BU3HAYa€ KOMIETEHIIIO SK
CKJIaJIOBY 1HCTUTYTY IOPUCIUKIIT, TOOTO, SIK CYKyIHICTh I10-
BHOB&KEHb IOPUCAUKIIHHOTO OpraHy, MOKJIaACHUX Ha HbOTO
HOPMAaTUBHHUM aKTOM JUIs peaji3amii BCTaHOBICHHX YHHHUM
3aKOHOJABCTBOM CHEIU(IYHUX 3aBAaHb 1 (YHKIIH LbOro
oprasy, 10 BU3HAYaOTh HOr0 Miclle B OPUCAMKIIHHIN cuC-
temi [9, c. 42].

TakuM YHHOM, PO3MISA] MPOOIEMH KOMIIETEHINT apoi-
TpakiB MOXIIMBHUI y JIBOX acleKTaX — aCHeKTi CyKyMHOCTI
paB i 000B’SI3KiB SIK CKJIAZIOBUX TOBHOBA)KEHb Ta BJIATHOTO
XapakTepy LMX TTOBHOBaXCHb. BiiaHi MOBHOBa)KEHHS apOi-
TpaXkiB IPYHTYIOThCS HA CAaMOOOMEKEHHI CTOPIH 1 BOJII Aep-
’KaBH, 00’€KTUBOBAHOI B 3aKOHI, 1 BU3HAYAIOTLCS HOTO JI0-
MIHYIOUOO BJIQJHOIO POJIITIO B TPABO3aCTOCOBUOMY IPOLIEC.
Jlep>xaBa rapaHTye HEBTPY4YaHHS B JisSUIBHICTH apOiTpaxkiB
y chepi, BU3HAUCHIH 3aKOHOM, BU3HA€ BHHECCHI HUMH pi-
LICHHs1, TAPAHTY€ BUKOHAHHS PillieHb, IO BiJAMOBIIAIOTh 3a-
3HAYCHHUM Yy 3aKOHI BUMOTaM, 4epe3 CUCTEMY MPUMYCOBOTO
BUKOHaHHS. [Ipu XapaKTepuCTHIll MOBHOBAXXCHBb apOiTpakiB
I BU3HAUCHHI MPUPOAM iX KOMIIETEHIli HEOOXITHO TaKOXK
Oparu 70 yBaru Ty 0OCTaBUHY, 10 BOHU BOJOAIIOTH MOBHO-
BRXXCHHSIMH CTPYKTYPH Ta OJIHOYACHO HaJlijIeHI 000B’ I3KOM
iX 3milicHeHHs. Lle OIHAKOBOK MipOIO CTOCYETHCS 1 ap-
OiTpaxiB, SIKi HE TUIBKM MAlOTh MPABO MPHAMATH 10 PO3-
ISy CTIpaBH, epeiaHi CTOPOHAMH, aJie 3a MEBHUX YMOB i
3000B’s13aHi 11e 3poouTH. Cam 000B’ 130K pUKUMAaTH 10 PO3-
DSy CTIOPH CTOPIH 1 BUPILIYBATH 1X HE MOYKE PO3IIISIIATUCS
SIK €JIEMEHT ITyOJIIYHOTO JOTOBOPY (SIK e MOXKHA 3pOOUTH,
HaMpUKIaJ, 13 D03ULiH JOroBipHOI TEOPii NpaBOBOI NpUPOLU
apOiTpaxy), OCKUIBKHU 1151 IPABOMOYHICTh € 32 CBOEIO IPH-
poloro myOIIiYHO-TTPABOBOIO 1 MOBHHHA OyTH pealli3oBaHa
B nyONniuyHUX iHTepecax. byayuu BUKIIIOYEHOO 31 cdepu ail
LMBUIBHOTO 3aKOHOAABCTBA, BIJIOBIIANBHICTE apOITpiB HE
oTpHUMaJja periaMeHTalii i B my0OniuHo-npaBoBii cdepi, 1o
MTOPOJIUIIO 3arpo3y MOPYIICHHS MPaB 1 3aKOHHUX 1HTEPECiB
YYaCHUKIB IUBUILHOTO 000poTy. ICHYrOYa CHUTyalliss MOxe
3HAWTH CBOE MOKJIMBE BUPIIICHHS y BUNIAJIKY BCTAHOBJICHHS
HiZicTaB Ta MEXaHi3My NPUTATHEHHs apOiTpa’KHUX Kepylo-
YUX 710 BIJMOBIIaJILHOCTI HA PIBHI HAIIOHAJIBLHOTO 3aKOHO-
JIABCTBA, 1[0 PETYIII0E apOiTpaxkHy HisIbHICTb.

IToBHOBaXkeHHsI apOiTpaxiB 1UBEPEHLII0I0TbCA 3a npeo-
MemHuM i yHKyioHanbHum Kpumepiem. TpaauuiitHO paBa
MEBHHUX OpPTraHiB Ha 3/iMCHEHHs MEeBHUX (QYHKIINA po3misiia-
FOThCS SIK X (DYHKIIIOHAJbHI MOBHOBAXKEHHS, a CYKYITHICTh
(YHKI[IOHAJIbHUX I[IOBHOBa)XEHb YTBOPIOE (DYHKIIOHAIbHY
KOMIeTeHIi10. Xo4a apOiTpaxi i He € JepKaBHUMHU OpraHa-
MH, 11 TIOJIOKCHHSI B PIBHIH Mipi € CIIpaBeUIMBUM 1 JIJIsl HUX.
OCKiJIbKM OCHOBHOI (DYHKIIIEO apOiTpakiB — SK MOCTIHHO
Jirounx, Tak 1 apbirpaxiB ad hoc, — € BupilleHHS cHOpPiB
PO MpaBo, TO I ii BUKOHAHHS apOiTpaxi HamIIAIOTHCS
TOBHOBAXXEHHSIMH, CYKYITHICTh SIKHX 1 YTBOPIOE iX (YHKIIIO-
HaJIbHY KOMIICTCHIIF0. 3MICT QyHKIIOHAIBHOT KOMIICTCHIIIT
apOiTpaxiB CKJIAJal0Th MOBHOBAXEHHS IIOAO MPHHHSATTS
MI030BHOI 3asiBU 10 PO3MNIALy, BUTpeOyBaHHS BiJ BiImOBiza-
4a BiJ[3MBY Ha IT030BHY 3asBY, TIOBHOBR)XEHHS 3 TPOBEACHHS
pO3MIIsIAY CIpaBM Ha 3acilaHHi apOiTpaxky, TTOBHOBaXKEHHS
3 TPUIHATTS 3a0e3nedyBalbHUAX 3aXOAiB, MOBHOBaXKEHHS
110710 BUHECEHHS apOiTpaykHoro pimeHHs i T. 4. [10, ¢. 117].

Sk 3asnauaB 0. K. Ocumnos, npaBa oprasiB aepxaBu
Ha 3JIiCHEHHs CBOIX (YHKIIIH 10 BIHOIICHHIO J0 TEBHOTO
KoJ1a 00’ €eKTiB (IpeMeTiB) € 00’ €KTUBHUMH (TIPEMETHUMU)
MOBHOBKCHHSIMH, & CYKYITHICTh MPEIMETHUX MOBHOBAKEHD
— 00’ekTHBHOI0 (TIPEIMETHO) KoMmIeTeHiier. [ToBHOBa-

JKEHHS apOiTpaxiB 31 371HCHEHHS CBOiX (QyHKIIN 111010 BU-
3HAYEHOTO B 3aKOHI Koja 00’€KTiB (CIOPiB AOTOBIPHOrO YU
LMBUILHO-TIPABOBOTO XapakTepy, LIOA0 SKUX € JiicHa ap-
OiTpaskHaA Yrojia) i CKJIaJarTh iX MPEAMETHY KOMIICTCHIIIO
[11,c. 18].

B nesixkux xpaiHax 3aKOHOIABYO IependadeHi 0OMeKeH-
Hs IPEJIMETHOT KOMIIETEHIIIT apOiTpaxy, 110 BUPAKAETHCS B
3a00pOHI B paMKax MIXHapOIHOTO KOMEpIiHHOTO apOiTpa-
Ky pO3DNISATH CIIOPU HEKOMEPIIITHOTO Xapakrepy (Hampu-
KJIaJ], TIOB’s13aHi i3 3aXMCTOM IpaB CIIOKHUBAYiB); CIIOPH, 1110
3a4inarTh MyOIIYHUI MOPSIOK; CIIOPH, OB’ sI3aHi 3 MPoIe-
Jlyporo OAHKPYTCTBA Ta JIKBiAALil MiAMPHUEMCTB; CIIOPH, 10
3a4iNaroTh IHTEpecH Aep:kaBH, 1 T. 1. KpiM HalioHaIbHOrO
3aKOHOJIABCTBA, TAKOX 1 JIesAKI MIXKHApOIHI KOHBEHIIi BH-
JIy4aroTh TMEBHI KaTeropii cropiB 3 MPEIMETHOI KOMIICTCH-
uii apoitpaxy. Hanpuknazn, cr. 28 BaprraBchbkoi KOHBEHIIIT
1929 p. npo yHidikanilo AesKUX MNPaBUI, IO CTOCYIOThCS
MDKHapOAHUX TMOBITPSIHUX IepeBe3eHb [12], mependauae
BHPIIICHHS CIIOPIB, 10 BUIUIUBAKOTH 3 JIOTOBOPIB MiXKHA-
POIHOTO TOBITPSIHOTO TIEPEBE3CHHS BAHTAXIB, IMACAXKHUPIB
1 Garaxy, y JAep>KaBHOMY CyJl 3a MiCLIeM IIPOXKUBaHHS I1e-
peBi3HHUKa ab0 3a MiCleM 3HaxXOJKEHHS TOJIOBHOTO OpraHy
YIpaBIiHHS TIANPUEMCTBA-TIEPEBI3HUKA, ab0 3a MicueM
MIPU3HAYEHHS IEPEBE3CHHS.

Oco0nuBe 3HAUEHHSI TUTAHHS [TPO MPaBUIbHE BU3HAYCH-
Hsl TPEAMETHOT KOMIIeTeHLIT apOiTpaxky 0O0yMOBJICHO HOTo
BIUIMBOM B ITOJAJBLIIOMY Ha MPOLIEC BU3HAHHS 1 MPUBEACH-
Hs1 10 BUKOHaHHS BHHECEHOTO apOiTpaskHOro pimeHHs. Taxk,
€Bporeiicbka KOHBEHIIiSl PO 30BHIIIHBOTOPTOBEIbHUN ap-
oiTpax 1961 p. [13, c. 485] nependauae, mo cyu, B SKOMYy
MOPYILEHO CIPAaBy MPO HASBHICTH a00 NIWCHICTh apOiTpak-
HOT yroJid, MOXXe HE BH3HATH 1i IHCHOO, SKIIO 32 3aKOHOM
Horo kpainu crip He Moxke OyTH IpeaMEeTOM apOiTpa)kKHOro
po3rsiay (1. 2 ct. VI). Bignosiguo 1o Hero-Mopkebkoi koH-
BeHLiT 1958 p. mpo BU3HAHHS 1 TIPUBEJCHHS 0 BUKOHAHHS
iHO3eMHHUX apOiTpakHuX pinieHs [14, c. 421], y Bu3HaHHI 1
IPUBEACHHI O BUKOHAHHS apOITPa)KHOrO PILLICHHS Ha Te-
putopii Oynb-s1Koi nepaxaBu-yuacHuli Konsenii Mmoxe OyTu
BIJIMOBJICHO, SIKIIIO 33 3aKOHAMH 1Ii€i JiepyKaBu 00’ EKT CIIOpY
HE MOXe OyTH MpeMeToM apOiTpaKHOTO po3risiay (1. 2 CT.
V) [15, c. 24].

O. B. BpyHueBa po3risgae NOHATTS «KOMIICTCHIIS Y
JIBOX 3HAYCHHSX: 6 WUPOKOMY pPO3YMiHHI, KOJIU MOBa e
PO TTOBHOBAXXEHHSI KOHKPETHOTO OpPTaHy MO0 3IiiiCHEHHS
¢yHKkuilt y neBHil cdepi (Tak, 3rigHo 31 4. 4 cT. 2 'ocnogap-
CBKOTO TIPOIIECYaIbHOTI0 KoJIeKCy Ykpainu [16, ¢. 216-276],
TOCHOAAPCHKUM Cyl pO3MIAac CHPaBU PO OCKApIKEHHS
pilieHb TpeTeHChKUX CyMiB Ta PO BUAaYy BUKOHABUUX JI0-
KyMEHTIB Ha MPUMYCOBE BUKOHAHHS PIllICHb TPETEHCHKHUX
CyliB, YTBOPEHMX BiamosinmHo a0 3akony VYkpainum «IIpo
TpeteiichKi cynm» [17, c. 412]); y By3bKOMY pO3yMiHHI — y
3HauYeHHI TUTBKU KOJIa OCHOBHUX (Taly3eBHX) MOBHOBA)XXEHb
[18, c. 170] (rak, TpeTeHCbKi Cyou MOXYTb pPO3IILIaTU
Oyab-siKi CIIpaBH, 110 BUHUKAIOTH 13 IUBIJIBHUX Ta TOCIO-
JapchKUX npaBoBigHOCHH (cT. 6 3akony Ykpainu «IIpo Tpe-
TEUCHKI Cyu»).

JIOUiNbHO Bi3HAYUTH B JAHOMY BHIAJKY, 10 MUTAHHS
KOMIETEHIIT CKIaxy apOiTpasky MOXKYTb BUSBUTHUCS Yy Bina-
HHI BiJIpa3y JEKiJIbKOX OpraHiB:

1) npu ubomy cami apOiTpu MOBUHHI OyIyTh BUpIilIyBa-
TH, BU3HATH a00 BIIMOBHUTH y BHU3HAHHI HAsBHOCTI Y HHX
KOMIETEHIiT pO3MIsLIaTh CIip;

2) miciis moyaTKy apOiTpaxy cyl 3a MiclieM HOTro Ipo-
BEJCHHSI MOXKe OyTH MOKJIMKAaHUH MPUMYCUTH CTOPOHY JIO
ydacTi B apOiTpaxi a00o MOXKe MaTu CIpaBy 3 OCKaPKEHHAM
KOMITETEHIIT CKIlaay apOiTpaxy;

3) kpiM TOrO, HaBiTH 0€3 MPSMOro BTPYYaHHsI B apOi-
TpaKHUH NpoIIeC AepKaBHI CyIH 3a MiCLIEM ITPOBEICHHS ap-
OiTpaxy 1 3a KOPAOHOM MOXYTb OyTH IMOKJIUKAaHI BUPIIIUTU
1LIe TUTaHHS Ha JIBOX eTarax apOiTpaxy:

a) Iep>)KaBHUM Cy/l MOYKE BUPILIUTH MMUTAHHS CBOET Biac-
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HOI KOMIETEHI1, KO Ipe’BICHO [I030B IO CyTi CIOpY,
IO PO3IIISINAETHCS B apOiTpaxi, sIK 710, TaK 1 MiCIs MOYaTKy
apOiTpakHOTO MPOIIECY;

0) micist 3aKiHYEHHs apOITpaxy JepKaBHHH Cya MOXKe
PO3IIISTHYTH MUTAHHS KOMIIETCHIIIT CKIaay apOiTpaxy mpu
BU3HAYECHHI JiMCHOCTI BUHECEHOIo apOiTPa)KHOTO PiIICHHS
SK B TIPOLIEC PO3MIISAAY KIOMOTAHHS PO HOTO CKacyBaHHS B
MiCIli BAHECCHHSI, TaK 1 B IPOIICCi BUSHAHHS 1 IPUBEICHHS J10
BUKOHAHHSA apOiTpaskHOro pillleHHs 3a KopJoHoM [19, c. 74].

UuHHe yKpaiHChbKE 3aKOHOJABCTBO, a caMe 3aKOH YKpa-
THu «[Ipo MikHapoaHuil KomepuiiiHul apOiTpax» [20, c.
198], Buninsie HaCcCTyHI KpUTEpPii KOMMeTeH il MizKHAPOI-
HOI'0 KOMepuiiiHOro apoiTpa:ky.

1. Hassnicmo yknaoenoi apoimpasicHoi yeoou, sika Bij-
MOBIJJa€ BCTAHOBJICHUM BHMOraM. YKJaJieHa apOiTpakHa
yTofla XapaKTepHU3yEeThCs HACTIAKAMHU JTBOSIKOTO POIY — TO-
3UTHBHUMH 1 HETAaTUBHUMU. [/03umusHull acnexm NOJIATAE B
TOMY, 1110 BOHA 3000B’513y€ CTOPOHM IIPU BUHUKHEHHI CIIOPY
BYMHHTH TEBHI JIii, a caMe 3BEPHYTHCS 32 BUPILICHHSIM CIIO-
Py B MDKHapOIHHI KOMepUiHHUN apOiTpaxk. Heeamuenuil
acnexm nepezndayae, O CTOPOHU 3000B’s13aHI yTPUMATUCS
BiJI IEBHUX JIiif, a caMe He 3BEpTaTHCS 3a BUPILICHHSM CIIO-
Py A0 Iep’KaBHOTO cyxy. [HIIMMU clI0BaMHU, TYT HasBHI IPO-
porauiiHui i geporaniiHuii eekTn apOiTpakHOT YroH.

2. llpeomemnuii (00’ ekmuenuii) Kpumepiil, SIKUiA BU3Ha-
Yae XapakTep CHipHUX MPaBOBiAHOCHH. Tak, BiAMOBiAHO 110
m. 2 cr. 1 3akony Ykpainu «IIpo Mi>KHapOAHHI KOMEpIliii-
HUHN apOITpaXk» 10 MIXKHAPOIHOTO KOMEPIIHHOTO apOiTpaxy
MOXYTh 3a YIOI0K0 CTOPIiH IepelaBaTUCs CIIOPU 3 JAOIOBip-
HUX Ta IHIIUX UBUIHHO-IIPABOBUX BIJHOCHH, II[0 BHHHKa-
FOTB il Yac 3/iHCHEHHS 30BHIIIHBOTOPTOBEJIBHUX T THIINX
BHJIIB MIDKHAPOJAHHMX CKOHOMIYHHUX 3B’S3KIB, SIKIIO KOMEp-
HilfHe MiANPUEMCTBO X04a O OAHI€T 31 CTOPIH 3HAXOIUTHCS 32
KOpIOHOM. TakuM 4MHOM, CIip, HiACYAHUI MIXKHAPOAHOMY
KOMepuiiHOMY apOiTpaxKy, TOBUHEH OyTH JOTOBIpHUM abo
LOUBUTHHO-TIPABOBUM 32 Taly3€BOI0 HAJIEKHICTIO CITIPHHUX
MarepiajlbHUX IPaBOBIAHOCUH 1 BUHUKATU IpPU 3AiliCHEHHI
30BHIIIHBOTOPTOBEILHUX Ta IHIIMX BHJIB MIDKHAPOJAHHUX
C€KOHOMIYHHX 3B’53KiB, TOOTO HOCUTH CKOHOMIUHHUI Xapak-
Tep.
3. Cy6’ekmnuti kpumepiil, IKWA BU3HA4Ya€ CKJaJg CTO-
piH CHipHUX HPAaBOBIAHOCHH. 3MICT JAaHOTO KPUTEPIilO BU-
3Ha4yeHo B M. 2 cT. 1 3akony Ykpainu «IIpo mixHapoaHuit
KOMepIiiHuA apOiTpax». Tak, 10 MIXXHApPOAHOTO KOMEp-
HiIHHOTO apOiTpaky MOXYTh TaKOXK IMepeIaBaThUCs CIIOPU
HiANPUEMCTB 3 1THO3EMHUMH 1HBECTHIIISIMU 1 MIXXHAPOIHUX
00’€IHaHb Ta OpraHisailiif, CTBOPEHUX Ha TepuTopii YKpa-
THH, MK CO0O0F0, CIIOPH MIXK iXHIMH y4aCHHKAMH, a TAKOXK
ixHI cropu 3 iHmMUMU cy0’ekTaMu npaBa Ykpainu. 3 ypa-
XyBaHHSIM HaBEJCHUX KPUTEPiiB MOXKHA 3pOOUTH BUCHOBOK
PO T€, 1110 Y MDKHAPOJAHUN KOMEPLIHHNAN apOiTpak MOXKYTh
OyTH TepeiaHi:

a) CIOpU MK Oyab-AKMMU CyO’€KTaMu, OJUH 3 SKHX
3HAaXOQUTHCA 32 KOPAOHOM YKpaiHu, a iHmuil — B YkpaiHi.
Tak, y crpagi Big 24 Oepesns 2005 r. Ne 19/2004 no3oB
OyB Tipe/’ IBJICHUN HiZepiIaHIChKO0 (GipMoro (TI03MBaY) 10
yKpaiHChKOi oprasizauii (BinmoBinau) B 3B 13Ky 3 HEBUKO-
HaHHSAM 3000B’si3aHHS 3 MOTAUICHHS CyMH OOpry 3a Joro-
BOPOM IO3WKH, YKIAICHOMY BIiJIOBia4eM 3 ipJIaHJ/IChKOIO
¢dipmoro 31 Gepesnst 2000 p., mpaBO BUMOTH 3a SIKUM OyJTH
nepefaHi ipnasHacbkoro ¢GipMoro nosupady 3a JloroBopom
PO YCTYIKY IIpaBa BUMOIH 3a IIUM JI0TOBOPOM 0O3UKH. [To-
3WBad ITOBiOMUB Bixmosigaya juctoMm Bix 14 mumus 2003
p., HanpaBuB Takox 14 ceprus 2003 p. mo 3amuTy BigIO-
Binaua 3aBipeHy komito JloroBopy Bix 22 nucronana 2002
p. Bumornu nosusada Bxiouanu B cebe: MOTALICHHS CyMH
OCHOBHOTO 0OOpry, BUIUIATy IependadyeHuX JOTOBOPOM Bif
31 Gepesus 2000 p. BiACOTKIB 3a MPOCTPOYCHHS ILIATEKY,
a TaKOX BIJIIKOAYBaHHS 30UTKIB 10 BUIJIATI apOiTpa)HO-
ro 300py M BUTPAT, OB’ S3aHUX 13 BEJACHHIM apOiTpakKHOTrO
IIpoIeCy;

0) criopu Mix Oynb-IKUMH Cy0’€KTaMH, 10 3HAXOAAThCA
Ha TepuTopii YkpaiHu, TOOTO MiX IOPUIUUYHUMH O0coOaMu
Ta rpoMaasiHaMK YKpaiHH, B TOMY YHCJI 1HAMBIAyaJbHH-
Mu mignpueMisMu. Tak, y crpasi Bix 23 tpaBus 2005 p. Ne
45/2004 nozos OyB npex’siBieHuil pipmoro 3 bpuraHcbkux
Biprincekux ocTpoBiB (mo3uBad) Io opranizauii Pecmy-
oniku bitopyck (BinnoBizay) B 3B’S3Ky 3 HEMOTALICHHIM Y
BCcTaHOBJICHUN cropoHamu 4 cepriHs 2003 p. 6e3BiICOTKO-
BUM JIOTOBOPOM MO3HKH CTPOK CyMH 3aboproBaHocTi. Bu-
MOTH II03MBaua BKJIIOUAIN B ce0e: MOraleHHs CyMH OOpry;
OILIaTy BCTAHOBJICHOTO B JIOTOBOPI 1ITpady 3a MpoCTpOoUCH-
HSl TUIATEXKY; BiJIIKOAYBAHHS 30MTKIB, BU3HAUCHHUX IIJISIXOM
BUpPaxyBaHHs BiJICOTKIB PiYHUX 32 KOPHCTYBaHHS UyXKUMHU
rpomoBuMu 3acobamu, Buxonsuu i3 crasku LIBOR, a Tta-
KOX apOiTpakHUX BUTPAT.

AHai3yloun TMpakTHYHY ASUIBHICTE MDKHAPOIHOTO
KOMEpLiHHOro apOiTpaky, MOXHA 3pOOMTU BUCHOBOK, IO
mpo0seMu, OB’ A3aHi 3 KOMIIETEHLI€I0 apOiTpaKy, BUHHUKA-
I0Th B HACTYITHUX BUNankax. [Jo-nepuwe, Konu apoiTpakHe
pillieHHsI JifiCHE, ajie OJlHA 31 CTOPIH 3amepeuye MOBHOBA-
JKEHHSI caMe JaHOTO apOiTPa)KHOTO Cyxy, TOOTO BHHHUKAe
cmip mpo Te, sikoMy 3 apOiTpaxiB miacyaHa crnpasa. Ocmo-
PIOBaHHS KOMIIETEHIIIT CKiaay apOiTpaxy 3a3Buyail mpo-
BOJIMTHCS BINMOBigadeM. SIKIIO BiAmoOBizad BBaXkac, IO
apOiTpax He Mae KOMIIETeHIIil, BiH Moxe OOHKOTyBaTu ap-
OiTpax i MOTIM BUMAaraTu CKaCyBaHHS BUHECEHOT'O PillIeHHS
M BIIMOBH Y 330BOJICHHI KJIOMOTAHHS ITPO HOTO BU3HAHHS
Ta BUKOHAHHS, BUCYHYTH Iiepel apOiTpaMu apryMeHTH PO
BIJICYTHICTb y HUX KOMIIETEHIIII B caMOMy IO4aTKy apOiTpa-
XKy, IPEACTABUBIIN BiJNOBIIHI AOKa3u, ab0 K 3BEPHYTHUCS
JI0 Cyly 3 BUMOTOIO IMPO MPUIUHEHHS apOiTpaXkHOro IMpo-
necy abo Impo BUHECEHHS CyIOM JEeKJIapaTUBHOTO PillIeHHS
Ipo BIJICYTHICTH Yy apOiTpaxxy kommereHuii [21, c. 174].
HaiiGinpu nommpeHuM € Toi BapiaHT, KOJIU BiJINOBiAa4Y BU-
cyBae miepe]; apOoiTpaMu apryMeHTH MPO BiJICYTHICTh Y HUX
KOMIIETCHIIIi Ha MouyaTkoBii cranii apOitpaxy. ITo-opyee,
KOJIN 3arepedyeThes AIHCHICTh KOHTPAKTY, Y 3B’ SI3KY 3 SIKHM
YKIIaZeHO apOiTpaxkHy yrofy, TOOTO KOJM MOCTA€ MUTAHHS
PO CaMOCTIHHICTh apOITpaXKHOT yroau, Mpo Te, un 30epirae
BOHA CHJIy B KOHKPETHOMY BHIIQJIKy 1 UM BIpaBi apOiTpax
pO3INIANaTH MHUTAHHS IOMO AIHCHOCTI OCHOBHOTO KOHTp-
aKTy 1 BUHOCUTH DPIlIEHHS O CYTi. [lo-mpeme, KOIU ONHI-
€10 13 CTOPIH 3aMepevyyeThes NIMCHICTh apOITPaKHOT yro/u.
OTxe, KOMIIETEHIIisI MIXKHAPOIHOTO KOMEpI[iiiHOro apOiTpa-
3Ky MOke OyTH MiJJlaHa CyMHIBY 3a Pi3HUMH HiAcTaBaMu. Sk
MpaBUIIO, 1I€ OB’ A3aHO i3 BKa3iBKOIO Ha Te, 110 apOiTpakHa
yroja € HeJliiCHOO (HIKYEMHO0), a00 Ha BiJICYTHICTb FOpHC-
JUKIIT apOiTpaky 3 po3misigy naHoro cnopy. Lle muranHs
MOK€ BUHMKHYTH TaKOX 1 Ha IiJICTaBl TIIyMayeHHs Mi>KHa-
POAHOI yroau, IO BCTaHOBIIOE KOMIETEHLIIO apOiTpaxky,
a00 y 3B’S3Ky 3 TNIyMaueHHsSIM IIOJIOKEHHS (CTaTyTy), IIO
peryitoe Horo MisIbHICTb.

TakuM YHHOM, KOMIIETEHIIisI MIXXHApOIHOTO KOMEpILiii-
HOTO apOiTpaxy 3 po3MIsAY CIOPIB MIX MiAMPUEMIISIMUA BU-
XOJIUTh 3 aBTOHOMHOT BOJIi CTOPiH, BUPAXXEHOT B apOiTpak-
HIl yroji, 1 3aJIeKUTh BiJl HACTYIHUX (aKTOpPIB: BiJl Mpasa,
110 3aCTOCOBYETBCSI 0 apOiTpasKHOI yroau; Bia IpaBa Mic-
151 IPOBEICHHS apOiTpaxy; BiJ IIpaBa KpaiHu, B K MOXe
OyTH 3asiBICHO KJIOMOTAHHS NMPO BH3HAHHS 1 MPUBEACHHS
apOiTPa)KHOTO PilIEeHHs 10 BUKOHAHHS.

BucnoBkn. OTxe, 3 OISy Ha BUIICHABEJCHE MOXHA
c(hopMyIIIOBATH IOHATTS KOMIIETEHII{ Mi>KHAPOAHOTO KOMEP-
LiHHOTO apOiTpaKy — 11e KOJIO OCHOBHUX TOBHOBAKEHb MiXK-
HAPOJIHOTO KOMEPIIHHOTO apOiTpaxy, SIKUMH BiH HalJICHUI
y CHJIy MIXKHAPOJHHX JIOTOBOPIB Ta HAI[IOHAJIBHOTO 3aKOHO-
JIaBCTBA JICPKaBH, 1 JO3BOJISAIOTH HOMY BiIIMOBIAHO 10 BOJII
CTOpiH, BUPAXXEHOT B apOiTpakHill yroi, BUPILIyBaTH CIIOPH
TOCHOAAPIOIOYHX Cy0’€KTIB, IO BHIUIMBAIOTH 3 30BHIIIHBO-
CKOHOMIYHUX yrofi. /laHe BU3HAYCHHS KOHKPETH3Y€E paHilIe
chopmyiaboBaHe B AOKTpUHI MOHATTS KommereHuii MKAC
3 ypaxyBaHHSIM TEHJEHIIH PO3BUTKY CydacHOI €KOHOMIKH.
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3o0kpeMa, 0coOIUBY yBary HPUAIICHO TaKOMY acleKTy, sIK  LbOMY, 30KpeMa, IOJIirae OCHOBHA BiJAMIHHICTb apOiTpaxy
«aBTOHOMIs Boii cTopiny». Lle B ueproBuil pas cBiT4uUTh OPO  Bif Cy[iB 3arajibHOI 1 CIeLianbHOT IOPUCAUKILIT, KOMIETEHIIis
Te, 110 B yMOBax JjiOepaizaiii 30BHIIIHLOCKOHOMIYHOI [Ii- SIKUX Oe3MmocepeHbO MOB’si3aHa 3 MPOIECYaTbHUM 3aKOHO-
SUTBHOCTI] JIaHUH MPUHIIMI BUCTYIIAE HA MEPIINi TUIaH 1 CTa€  JaBCTBOM BiJIMOBIIHOT JEpKaBH i PO aBTOHOMIKO BOJIi CTO-
BUPIMIANTEHEM UL IPOLEAYPH TPETEHCHEKOro po3mmsamy. Y — piH B JaHOMY BHIIQJKy TOBOPHTH HE JOBOAUTHCS.
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