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BEPXOBEHCTBO ITPABA 1 IIPABOBA JIEP7KABA:
CHIBBIJHOIIEHHA IIOHATD

BepxoBeHCTBO mpaBa 1 mpaBoBa Jep)kaBa —
LiHHICHI KaTeropii, TYMaHICTHYHI 11eali PO3BUTKY
cycminbeTBa. BepxoBeHCTBO mpaBa 3adikcoBaHO y
ct. 8 KoHcTutymii VkpaiHu SK MPHHIUIN TOPST 3
BU3HAUEHHSM BHIIOI IOPHIMYHOI CHJIM HOPM
Koncrurynii Ykpainu, a nmpaBosa aepskasa (pa3om 3
JIEMOKPAaTHYHOIO 1  COILIJIbHOK) SIK  3pa3oK
JIepkKaBy, 10 SIKOrO Ma€ MparHyTd HapoJ YKpaiHu
(ct. 1 KorcTutymii Ykpainn).

KJIFO90BI CJ10BA

Bepxosencmso npaea, npasosa Oepoicasa,
YMOBU (PYHKYIOHYBAHHI NPABOBOI depaicasu

K/TIOYEBBIE C/IOBA

Bepxogencmeso npasa, npasosoe cocyoapcmaso,
yenosus DYHKYUOHUPOBAHUSL npagoeoeo
eocyoapcmea
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Supremacy of law, jural state, conditions of
Jural state functioning

Opnni Bueni (C. ['onoBaruii) BBaKarOTh MOHSTTS
TIPUHITUITY BEPXOBEHCTBA TpaBa OLTBIIT MIMPOKUM,
HDK [paBoBa JepXaBa, MPONOHYIOTh BHPAXKATH
HOro TakuM OJIHOCHIBHMM BIJIOBIIHUKOM SIK
npaBoBianas; npyri (A. Komoniit, I1. PaGinoBuq),
HABIIAKH, 3BY)XYIOTh HOTO 10 MPHHIUIY MPaBOBOI
nepxasu, Tperi (M. KosrobOpa) — He BOayaroTh

MPUHIUTIOBOT pi3HHUL MiX MTOHATTSAMHU
«BEPXOBEHCTBO IpaBa» 1 <«IIpaBOBa JEpiKaBay,
MOTHBYIOUH THM, III0 aHTJTIHCBEKOMY BapiaHTy «rule
of law»  (BepXOBEHCTBO/MpAaBIiHHA  IIpaBa)
BimnoBimae HiMenbke «rechtsstaaty  (mpaBoBa
nepxaBa)'.

JiticHo, miAXix 10 TIyMadyeHHsS BEPXOBCHCTBA
mpaBa 1 NMpaBOBOI AEp)KaBH JEUIO BiApi3HIBCS Yy
BenukoOputanii 1 HimeyumHi.  AHrmilicbka
JIOKTpUHA BepxoBeHCTBa mpaBa (A. Jlaiici, KiHelb
XIX cr.) akieHTyBana yBary Ha (yHKIIOHYBaHHI
BEPXOBEHCTBA TIpaBa y THX cdepax, AKi IepxaBa HE
yperyiapoBye HoOpMaMmH. basyroumce Ha imesx
MPUPOJHOTrO MpaBa, s JOKTPHUHA CKIIAjanacs 3
BUMOI  IIOAO OOMEXEHHS  CBaBUIBHHUX  Aiid
Jiep KaBHOT BJIaJH BIZTHOCHO JIFOJIVHU;
BCTAHOBJICHHS PIBHOCTI BCIX WIEHIB CyCIIIbCTBA (Y
TOMY YHCII IOCaJOBHX O0Ci0) Imepea 3aKOHOM;
OIIiIHIOBAaHHS TpaB i CBOOOX JIOAWHU SK JKEpe
KOHCTUTYIIii, a HE HaBHAaKW. Y JAPYTid IOJIOBHHI
XX cT. IOKTpHHa BEpPXOBEHCTBA IIpaBa craja
MPHUHITUIIOM KOHCTHTYMIi BerukoOpuTaHii.

0. @. CkakyH

Himenpka Teopis MPaBOBOL JepKaBH
(dpopmansHOi) 3apommiacs Ha modaTky XIX cT. i
OasyBamacs Ha ifesX OPUIUYHOTO TO3UTHUBIZMY,
Ul SIKOTO KOXKHA JAepXkaBa (ZEeMOKpaTHdHa 1
HEeIEeMOKpaTU4YHa) € MpaBOBOIO. IHmMIA Xapakrtep
Maia KOHLISTILIisI IpaBoOBOi JIepKaBH
(MmarepianpHOi), 10 Oyna MOKIaJeHA B OCHOBY
Konctutymii Himeuwunnu 1949 poky Bona Oyna
po3pobiieHa y 9acH BiapomkeHHs B HiMeuunHi igeit
HNPUPOJHOTO IIpaBa, TOMY IOpPSAA 3 BUMOTaMH
BEPXOBEHCTBA KOHCTHTYIIii, BIIIOBITHOCTI
MO3UTHBHOTO IpaBa KOHCTHUTYILii, MOy BIajH,
HE3IEKHOCTI Cyqy Ta IHIIMX, B HIA MiCTATHCS
MOJIOKEHHSI TIPO OOOB’SI30K JIEp)KaBH 3aXHIIATH
«IpUPOJIHI OCHOBHU KUTTS B pamMkax
KOHCTHUTYIIITHOTO Jlaxy» 1 BH3HABaTH HEUYMHHUMH
monoxeHHs camoi KoHCTWTyIii, SKIIO BOHH
HOPYLIYIOTh «OCHOBOTIOJIOKHI MIPUHINIH
CIIPABEUIMBOCTI» .,

Kateropii «BepXOBEHCTBO IpaBa» i «IIpaBoOBa
JepkaBa» 00’elHYE iX IOB’S3aHICTH 3 BHUMOTOIO
KOHCTHUTYIIITHOTO  TPaBJIiHHS, JE€MOKPAaTHYHOTO
po3BuTKy. B Hami gHI  HIMEHBKHA  IiAXinx
HaONM3MBCS [0 AaHMIIHCHKOrO, a aHrIiichbKa
JOKTPMHA  BEPXOBEHCTBA  IIpaBa, CTaBIIN
NPUHIUIOM,  yBiOpama  pi3HOOIYHI  BHUMOTH,
HaOyBIIM IHTETPAJLHOTO XapakTepy. AHIJIOMOBHE
MOHSATTSI «BEPXOBEHCTBO IPaBa» BIIEPIIEC BXUTO B
3aranpHill Jlexnapauii npaB mroxuHu 1948 poky.
Bono mictutees B Ctaryti Panu €Bporu (1949 p.),
KonBeHuii mpo 3axucT mOpaB  JIIOOUMHU 1
OCHOBOIOJIOXKHUX cB0OOT (1950 p.), B ycTaHOBUMX
Ta iHmmx goroopax €C, XapTii 0CHOBOIIOIOXKHUX
mpaB €C (2000 p.) Tomo. IIpuHIIUTT BEpXOBEHCTBA
IpaBa 3aCTOCOBYETHCS y MPaKTHLI €Bporneiicbkoro
CyAy 3 TIpaB JIOJIMHH, SIKHH PO3BHHYB HOTO OCHOBHI
BUMOTH BIJIIOBIZIHO JI0 YMOB Cy4acHOCTI.

BBakxaemo, 110 NPUHLMII BEPXOBEHCTBA IIpaBa
SK SIBULIE 3arajbHOCOLalbHE 33 CBOIM 00CSIOM €
OLIbII IIMPOKKUM, HIXK TIPaBOBA JIepXKaBa i B TAKOMY
CeHCl O3HAayae, IMIO TMPaBO Mae€ IIaHYBaTH B
TPOMaASHCBKOMY  CYCHIJIBCTBi,  OepxkaBi,  ii
MpaBoBii cucTeMi, TOOTO oXomuTH Yyci chepu
KUTTENSUIBHOCTI  JIOAMHM,  BKIIOYAIOud U
MDKHaponHy cdepy, a He JHIIe JAep)KaBy.
BepxoBeHcTBO  mpaBa  O3Haya€  KOPEryBaHHS
NpPaBOM BIIHOCHH MIDX JAEp)KaBoio, CYCIUJILCTBOM
(fioro OinpLIiCTIO 1 MEHINICTIO) W JIFOAUHOIO,
YIpUMaHHS JepKaBH Iifi KOHTPOJEM CYCIiIBCTBA,
HECIIEPEUINBICTD paBOBOL CHCTEMU.
BepxoBeHcTBO mpaBa nependadae  pigHy
2apanmoBamicms OCHOBONONONCHUX NPA8 i c60600
JI0OUHYU SIK TOJIOBHOTO Cy0’€KTa IPOMasHCHKOTO



CyCIIBbCTBA; 30epekeHHS O0COOMCTOI aBTOHOMIi
KOXKHOI JIFOJMHM, y3TOJUKCHICTH i IpaB 3 MpaBaMu
IHUX 0ci0, COWiadhbHUX TPYI 1 CYCILIBCTBA;
pearizariito He JWIIE TpaB, a i 0OOB'SI3KIB; OTKE,
3a0e3neuyeHHs (YHKIIOHYBaHHS CyCHUIBCTBA SIK
IPOMaJITHCHKOTO. Bes TPOMaJITHCEKOTO
CYCHIIBCTBA HE BIIOY/AEThCS PABOBA JIepiKaBa il He
3IIACHUTHCS BEPXOBEHCTBA IPaBa.

SIKIIO B HOHSTTI «IIpaBoOBa JIepKaBay 3aKiaacHa
SIKICHA XapaKTEePUCTHKA AEPIKABH, IiIKPECITIOETHCS
il 0oOMEXEHICTh MpaBOM, MpaBaMH IIOAWHH, TO
MOHSATTSI «BEPXOBEHCTBO ITIPaBa» BUALIAE TEPLIiCTh
JIIOIVHY, IpiOpUTET i HEBITUy>KYBaHHUX
HEBIJI'EMHHMX NMPUPOTHHUX NpaB (IPUPOJHE NPaBo) i
BOJHOYAC IMIiJKpecioe 30allaHCOBaHICTh  IIpaB
JIIOJIMHH, IHTEPECIB CYCIIIbCTBA, ACPIKABHU, a TAKOK
Y3TO/KEHICTh BIIHOCHH OCTaHHBOI MIOAO MpaB i
CcBOOOJ JIIOAWHHM 3 IHIIUMH JepKaBaMu 1
MIXKHAPOIHUMH OpTaHi3allisIMH.

AHOTALIA

Cmammio npuceaueno auanizy cymuocmi ma
3MiCmy NPUHYUNY 6epX08eHCM8a npasd ma

npagoeoi Odeparcasu, BUSHAYEHHIO
CNi6BIOHOWIeHHSA, WO  ICHYE  MIdC — HUMU.
Biocmowembcs me3a, wo npuHyun

8epxoseHcmea npasa K AGUWE  3a2aNbHO
coyianvhe 3a c60iM 00Cs20M € OinbUl WUPOKUM,
HIDIC npasosa Oepicasa i 8 MAKOMY CeHCI

03HAuYae, WO NpA6o MAE  NAHY8AMU 8
2POMAOAHCLKOMY  CYCHinbCcmsi, Oepoicasi, it
npaeosiil cucmemi, moomo oxonumu yci cghepu
HCUMMEOIANLHOCMI  IOOUHU, BKIIOYAIOYU U
MIJICHapOOHY cghepy, a He uue 0epicasy.

Momo 3micmy BEpXOBEHCTBa IpaBa i MPaBOBOI
JIep)KaBH, TO CydacHEe IX SIKICHE HAIlOBHEHHS €
Maike OIHAKOBHM. AJDKE NPAaKTHYHO IPUHLHIT
BEPXOBCHCTBA IIpaBa B KpaiHi He Moxe OyTH
peanizoBaHMil 0e3 Jep)KaBHUX OpraHiB, X MEBHHUX
cnoco0iB opradizamii 1 IisSUTBHOCTI, B3aEMOIIl 3
IHIIUMHU CYy0’€KTaMH.

VY TBepKEeHHs IPUHIHUITY BEPXOBEHCTBA IIPaBa B
Vkpaini # (yHKIIOHYBaHHS TIPABOBOi I€PXKABH
MOXIIMBE B PE3yJbTaTi BTUICHHS TAaKUX BHMOT i
YMOB:

1) HasiBHICT TPOMAJSTHCHKOTO CYCIIJIbCTBA —
CYCIIJILCTBA 3 BUCOKOPO3BMHEHOIO  CHCTEMOIO
B3a€MOJIii BUTbHUX 1 PIBHONPAaBHUX TPOMAJISH Ta iX
o0’eaHaHb, J€ pealbHO 3abe3rmedyerbes st
MPUHIUITY PIBHUX MOJJIMBOCTEH JIOAEH BIIBHO i
0e3NeyHo  PO3MOpSDKATHUCA  CBOIMH  CHJIAMH,
3Mi0HOCTSIMM,  MaiHOM,  KEpYyIOUHCh  IIPaBOM
1 BTaCHOK  MPAaBOCBIIOMICTIO. BUWHHKHEHHS i
€BOJIIOLIISI BEPXOBEHCTBA paBa (sK i/1ei, JOKTPHHH,
NPUHLUIY) 1 NpaBOBOi Jiep)KaBU OOYMOBIIOETHCS
came noTpebaMu rpoOMaisTHCHKOTO CYCIIBLCTBA;

2) peamizamis TIPUHITAITY HapOJHOTO
CYBEpEHITETY,  HAasfBHICTH  JEMOKparii,  IIo
BUPaXKAETHCS nepeaycim y HIUPOKOMY

BUKOPHUCTaHHI ()OpM HAPOTHOTO MPEACTABHUIITBA i
6e3mnocepennboi gemokpartii. Y XXI cr. mepeara
BiJUTa€ThCS HOBIA MOJICINI JEMOKpATIi — JEMOKpATIii
KOHCEHCYCHO20 — CYCHilbCmed, — JEeMOKparii  He
OiIBIIOCTI, a «BUPIIATBHOT MEHLIOCTI».
BincyTHIiCTh y AepkaBi JeMOKpATii YHEMOKIUBITIOE
YTBEP/DKEHHST NPUHIMIY BEPXOBEHCTBA IIpaBa I,
0TXe, TOOYIOBY MPABOBOI IepKaBH. Y CBOIO 4epry,
JIOCSITTH CIIPaBXKHBOT JEMOKpATii HEMOXIHMBO 0Oe3
BEPXOBEHCTBA IIpaBa Ta MPaBOBOI JePKaBH;

3) pealbHICTh  NPHUHIMITY  OCHOBOIIOJIOKHHUX
mpaB 1 CBOOO/I JIFOIUHY — 1€ BU3HAHHS NPUPOIHUX,
HEBIJI'’EMHMX 1 HEBiAYY)XyBaHUX MpaB i CB0OOA
JIOOVHA  BHUIOIO  COIAJBHOIO  IIHHICTIO 1
0e3nmocepelHhO IIOYMM TIPABOM; 3aKpITUICHHS B
KOHCTUTYIIIl KaTaJllory TMpaB 1 CBOOOJ IIFOIMHU
BIITOBITHO bi (o) MIXKHAPOIHUX CTaH[IAPTIB;
BU3HAYECHHS NpaB i CBOOOJ JIIOJMHU BHKIIOYHO
3aKOHOM; TapaHTyBaHHsS iX  3JiHCHEHHI —
CTBOpEHHSI €(PEeKTUBHUX NPOLEAYPHO-IOPHIMYHUX
MexaHi3MiB 1x 3a0e3nedyeHHs (peasizailii, OXOpOHH,
3axucry). BimmosimHo mo cT.2 MixHapoaHOTO
MAKTy PO rPOMAISMHCHEKI 1 TONITHYHI TpaBa
Jiep)kaBa BUKOHYE 3000B’sI3aHHSI MO 3aXHUCTy IpaB
JIOAWHY 1 TPOMAJASHUHA MUIIXOM: a) 3a0€3MCUeHHS
npaBa Bcix oci0, mo mnepeOyBaroTh mim i
IOpUCHUKIIi€t0, 0e3 Oyap-sKOi JUCKpUMiHAii;
0) BUKOPUCTAHHS  3aXOMdiB, IO  JIO3BOJISIOTH
3MiACHIOBATH IIi MpaBa —  BIANOBITHO IO
KOHCTUTYIIIHOI TIPOIEAypH 3aKOHOJABYOTO HH
IHIIIOTO XapakTepy; B) HAAAHHA iX KOXHIH 0co00i,
mpaBa SKOI TIOPYIICHI, MpoIecyalbHi IIPaBOBi
3aco0u IS 1X 3aXHUCTY; T') PO3BUTKY MOXIIUBOCTEH
BUKOPHCTaHHS 3a3HAYE€HUX IIPaBOBHX 3acoliB, a
TaKO)X  BIANOBigaJbHOCTI  3a  Oi€BICTH  IX
3aCTOCYBaHHS. [ apaHTYeTbCsi HE JIMIIE 3aXHCT
HAI[IOHAJILHUM CYIOM TpaB i CBOOOJ JIIOAWHU, a i
MpaBO rPOMAJITHIHA 3BEPTATUCS 32 3aXHCTOM CBOIX
mpaB i cBoOOX y BiNMOBiIHI MIXKHApOAHI CYHOBi
YCTaHOBH YW Y BIJIIOBiTHI OpraHU MiKHApOITHUX
opraHisamii, WieHOM a00 YYaCHUKOM SKHX €
kpaina. PerymroBanHst y cdepi peanizauii mnpas i
CBOOOT JTIFOIUHY BiIOYBAETBCS Y MEKAX 3d2AIbHO-
0036i1bH020 PSKUMY: «JI03BOJICHO BCE, OKPIM TOTO
10 TIPSIMO 3a00POHEHO 3aKOHOM);

4) 3B’s13aHICTh, OOMEKEHHS AEp)KaBHOI BIaad
mpaBoM (IIpaBaMHu i CBOOOJaMH JIFOIMHH ) — TTPABOBA
3aXWINEHICTh 1HAWBIMYANbHOI 1 CYCHiIBHOI cdep
JKUTTSA JIIOAWHU BiJ HaIMIpHOI periaMeHTamii 3
OOKy Jep)kaBH, BiJl CBaBULISI IOCAJOBHUX OCIO
JIep)KaBHUX OpraHiB, BiJ| NMPUHHATTS pIlCHb «HA
CBIiif po3cy/», Bill BTpy4YaHHs Iep)KaBu y CYCIIIbHE
KUTTA. 3rigHo 3 4.2 cr. 3 Koncrurynii Ykpainu
mpaBa i CBOOOIM JIFOMHY, ii rapaHTil «BU3HAYAIOTH

Bichuk Xapkiscvkoco HauioHanvHo20 yHigepcumemy

imeni B. H. Kapaszina Ne 841
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3MICT 1 CHPSMOBAHICTD MHiSTTBHOCTI HIEpXKaBH», a
3rigHO 31 cT. 19 opranm aepkaBHOI BIagH, ixX
mocazioBi 0cOOM 3000B’sI3aHi MisITH Ha IiJCTaBaX, Y
Me)kax MOBHOBaKEHB Ta y CIIOCiO, mo mependadeHi
Koncrurymiero i 3aKOHaMHU VYkpainn.
BukitoyaeTscsl BUBEACHHIO 3-MiJ il mpaBa oci0 3
OISy Ha I0CA/IOBE YU MaifHOBE CTaHOBHIE a0o
HalaHHsi Oynp-sKiH 3 HUX HEOOIPYHTOBaHHX
mepeBar.

BcTanoBmroeTses BIZINOBIAJIBHICTH 3a
HETpaBOMIipHi il MOCamoBHX OCiO, IEepeBHICHHS
BJIANM, 3JIOBXXKHUBAaHHSA CIY)KOOBHM CTaHOBHILIEM.
3okpema, cr. 55 Koncrutynii Ykpainun 1996 poky
HaJae MpaBO KOXHIH 0co0i OCKapXHWTH B Cyxi
pitreHHs, aii 4u Oe3MisUIbHICTh OPTraHiB JepKaBHOT
BJIaJId, OpPraHiB MiCIIEBOTO CaMOBPSIyBaHHsA, iX
mocazoBUX Ta ciayx06oBux oci6. Cpoboma B
CYCIIBCTBI MOKE OYTH JOCSTHYTa JIUIIE B TOMY
BUIAJIKY, SKIIO JepXKaBHA BIaZa OOMEKYEThCS
(TIepeOopIOETHCS) TIPAaBOM, CTABUTHCS ITiJ] KOHTPOJIb
npaBa, (GYHKIIOHYE B CIIOJYYEHHI Ta y B3a€MOJII 3
IPOMaJITHCEKAM CYCHUIBCTBOM Yy MeEXax IpaBa.
CaM00OMEeXEeHHsI JIep)KaBHOIO BIIaJI0K0 CBOIX IIpaB
CTBODEHHMMH  HEI0  IPaBOBHMMH  3aKOHaMH,
HEMOXITUBICT ii OpraHiB BH3HAYaTH CBOi BIIAcHI
MTOBHOBa)KEHHS Ta ITOBHOBa)KEHHS
MIAMOPSAIKOBAHAX ~ OpraHiB, HEOOMYIICHHS i
IOBUTFHOTO BTPYYaHHA y TIpaBa 0coOW TOTpedye
BUCOKO{ ITPaBOBOI KYJIBTYpPH JIIOJEH, 110 CKIIaAal0Th
M0 BIAAy. 3OIHCHEHHS  JICPXKABHOI  BIIAJH
BiZIOYBAaETBCS B MEXaX CHeyiaibHO-0036i1bHO2O
peacumy: «J{03BONEHO TiNBKM TE, IO NPSAMO
nepeadadeHo 3aKOHOMY;

5) BiIMOBIAANBHICTE JIepKaBU Tepea 0000 3a
yci BuaM ii O€3MEeKW BHUPAXKAETHCS B TapaHTIAX:
MPaBOBOL 3aXUIIEHOCTI KOHCTUTYIIITHO
3aKpIIUICHUX TPaB i cBOOO 0COOM Ta MOCTIHHOTO 1X
PO3ILIMPEHHS; HEMEPEBHUILIEHHS MEX IOBHOBa)KCHb,
YITKOI'0 IOJEPXKAHHS 3aKOHIB (HE MPHUTATaTd [0
BIJINIOBITAJILHOCTI OJHOTO BHUJAY 3a OJHE W Te X
MIPaBOIOPYIIECHHS,; HE TIPUTATATH 10
BIANOBIJAIIHOCTI 32 BIAMOBY CBigunTH abo
IOSICHIOBATH 1100 ceOe, WIeHIB ¢iM’T i OJU3BKUX
pOIUUIB, KOJO SKMX BH3HAYCHE 3aKOHOM, Ta iH.);
BIJIIIKOJYBaHHSI 32 CBI paxyHOK 1 3a paxyHOK
OpraHiB MICIIEBOTO CaMOBPSAYBaHHS MOPAIBLHOTO
1 MaTepiajibHOTO 30UTKY, 3aI0isTHOTO
HE3aKOHHUMH  PINICHHSIMH, Ji€10/0e3MisUTbHICTIO
OpraHiB [epXaBHOI BJagd, OpPTaHiB MiCIEBOTO
CaMOBPSIIyBaHHS, iX ITOCAJOBHX 1 CIIy’)KOOBUX OCi0
Ta iH.;

6) BTUTEHHS  TPHUHIUIYY  KOHCTHTYHIHHOCTI,
BepxoBeHCcTBa KoHcTuTynii — BHpakaeTbcs Yy
BU3HAHHI HaiiBUIOI opuaudHoi cumu KorcTuTymii
IIO/I0 3aKOHOJABYMX Ta IHIIMX IPABOBHX aKTiB;
KOHCTHUTYLIHUH KOHTPOJIb, 31iiCHIOBaHU I
Koncrurynitinmm  CyznoM  3a  BiINOBiTHICTIO
KoncTuTy1iii 3aK0HIB Ta iHIINX aKTiB 3aKOHOZABUOL
1 BUKOHABYOi BIaau. ['apaHTyeThCs TpsiMa JTist HOPM
KonctuTytii i 3akpiniieHnx y Hilt HeBiIIyKyBaHUX

npaB onuHH. IlepenbadaeTbcss HEMOXKIUBICTD
smian  Koscrutymii  YkpaiHm, SKIo 3MiHH
CTOCYIOTBCSI CKacyBaHHS 4M OOMEXEeHHS IpaB i
cBobon momuau (cT. 157 KoHctutymii Ykpainn).
3aKOHOIIPOEKT MPO BHECEHHs 3MiH 10 KoHcTuTyIIii
VYkpainu Moxke posrisgarucs BepxosHoro Panoro
VYkpaiHu 32 yMOBM  HAQJaHHS]  BHUCHOBKY
Koncturyiiaum Cynom VYkpainu [0J10
BIITOBITHOCTI Horo cr. 157, TOOTO y
3aKOHOIIPOEKTI HE IMOBHHHO OYTH IIOJIOKEHB, fAKi
3arpo’KyBaju O CKacyBaHHIO Y OOMEXEHHIO TPaB i
cBobon momgmHu. KpiMm Toro, € umMmano
KOHCTHUTYIIIHO BU3HAYCHUX IOPUIMYHHAX
npoLeayp,  CHPSMOBaHMX  Ha  3a0e3ledeHHS
BepxoBeHcTBa Koncturynii. Tak, y BuHmamky
NOopyLIeHHs! BctaHoBlieHOT KoHcruryuiero Ykpainu
MPOIEIyPH PO3TILNY, yXBaJleHHS abo HaOpaHHA
YHUHHOCTI 3aKOHIB Ta 1HIINX aKTiB, BOHH HE MOXYTb
BB)KATHCSl KOHCTUTYLIHHMMH. 3BIJICH BUILIMBAE,
0 BepxoBeHCTBO KoHCTUTYHIi € MpUHINIOBUM
NpaBWJIOM BEPXOBEHCTBA IpaBa 1 MNpPaBOBOL
Jiep)kaBi, OO BEpXOBCHCTBO IIpaBa 1 IIpaBoOBa
Jiep)kaBa  IPYHTYIOTBCSI Ha  KOHCTHTYLIHHOMY
pexumi. Lle minTBepmkye i HaCTymHHMH IYHKT —
CTBOPEHHS TIPABOBHX 3aKOHIB;

7) BIATIOBiAHICT TpaBy NPUHHATHX 3aKOHIB
(cTBOpeHHSI TIPaBOBUX 3aKOHIB) — JIOJICPKaHHS
KOHCTHUTYIII{HOI BUMOTH NpO TPABOBHH XapakTep
3aKOHIB, SIKI BHMJAIOTHCS, IO O3HAYae: IpaBa 1
CBOOOAM IIIOAMHM MArOTh BHU3HAYATH 3MICT 1
CIPSIMOBAHICTb 3aKOHOJaBYO1 JUSUTBHOCTI.
VY BuUNafky BCTAHOBJICHHS B 3aKOHAaX OOMEXEHb
IO TIpaB i CBOOOJ IIOAWHU, 3a(iKCOBAHUX Y
Koncrurymii  (kpiMm Bumanki, mnependadeHnx
Koncturymi€ero), 3ByKeHHS 3MICTy Ta 00cCATy
ICHYIOUHX TIpaB i cBOOOH, Taki 3aKOHH HE MOXKHA
BBO)XaTH NPAaBOBUMH, KOHCTUTYLIHHMUMHU: BOHH
miuisratots  posnisiny  Konerurynifinum  Cynom
JUIS yCTaHOBIICHHS iX BiznoBinHocti KoncTuTywii;

AHHOTALIHA

Cmampsi noceswjeHa auaiusy CyWHOCMu u
COOEPIICanUs NPUHYUNA 8EPXOBEHCEA NPABA U
npasosozo eocyoapcmea, onpeoenenuro
COOMHOWEHUS,, KOMOPOe CYWeCmEyem MexHcOy
numu. Omcemausaemest mes3uc, Ymo NPUHYUn
8epxoeeHcmea npaea, Kak AseHUe
o0bwecoyuanbHoe, no ceoemy 00vemy s6ISemcs.
bonee WUPOKUM, UeM Npagogoe 20Cy0apcmeo u
6 MaKoM CMbICAe O03HAYdem, YmMo Hpaso
OOMICHO  20CNOOCMBO8AMb 8  2PANCOAHCKOM
obujecmee,  eocyoapcmee, €20  NPABOBOU
cucmenme.

8) noTpuMaHHs
BU3HAYCHOCTI, IO O3HAYa€ YiTKE 3aKpPiIUICHHS
HOPM IIpaBa y BIANOBIAHUX IOPHIUYHUX JKEpeETax,
BCTAaHOBJICHHX  4YWHHOKW  KoHcTHTymiero  abo
3aKOHOM TIPO HOPMATHBHI aKTH, 3PO3YMUTICTH iX
migcraB,  miie, 3micty 1 Oe3KoHQIIKTHE
CHIBBIIHOIICHHS MK JDKepenamu mpasa. Lle nae

MPUHLUITY IOPUIMYHOT



MOJJIMBICTF TPOMAISIHHHY B PO3YMHUX MeEXax i
MIpH TEBHUX OOCTaBMHAX TependadaTH OPUIUIHI
HACTIIKK CBOIX [iif. JlomoMOrTH rpomajsiHam y
OPOMY TIMTaHHI TOKIWKaHI CyOd, SKi 3[0aTHi
BpPaxOBYBaTH OOCTaBMHH, CYCHLJIBHO-NONITHYHI
BiTHOCHHH, WIO 3MIHIOIOTBCS, Ta <«IHHAMIYHO)
TiiymMaunTH KOHCTUTYLIIO 1 3aKOHH, OPIEHTYIOUYHCH
Ha BUpOOJIEH] B NIEBHIN NPaBOBIil cUCTEMI ysIBICHHS
PO TMPaBOBi WIHHOCTI, 3arajbHi MPUHITUIH TIpaBa,
KOPHCTYIOYHCH THMH IHTepIpeTaIlitHIMI
MeTomaMd 1 3acobaMu, 10  BIIOMBaIOTH
npodecifHui TOCBiA OIHAKOBOTO 3aCTOCYBaHHS
KoHctuTymii i 3aKOHIB THpH  OJHOYACHOMY
BUKOPHCTaHHI <«3OPOBOTO TIy3ay» (PO3yMiHHI i
TIIyMayeHHI HOPM IIpaBa, BUXOSIYU 3 KOHKPETHHX
peanbHUX OOCTaBMH). 3 IIMM IPHHLUIIOM TiCHO
OB’ sSI3aHUH TPUHIIAII [IPABOBOi OE3MEKH 1 3aXUCTY
JOBIpH  TPOMaJsHWHA JO HAaIIHHOCTI CBOTO
MPaBOBOrO CTAaHOBHIIA, TOOTO Bipa B Te, II0 HOro
MPAaBOBE CTAHOBHIIIE 3 YACOM HE MOTIPIIUTHCS,

SUMMARY:

The article is devoted to analyzing the essence
and the content of the principle of supremacy of
law and of jural state, determining the
correlation existing between them. It defends
the thesis of the principle of supremacy of law
as a generally social concept being broader in
his content than that of jural state and meaning
therefore that the law should reign in a civil
society, state, its legal system.

9) nieBicTh NPUHIIUITY MOALTY Jep>KaBHOT BIaH
JIOCSITAETHCSI 3aBJISIKM 3/1IHCHEHHIO KOHCTHUTYLIIHHO
BU3HAUYCHOTO PO3MOJUTYy BJIAAHUX IIOBHOBA)XXCHb
(koMmmeTeHIIi1) Mk 3aKOHOJIaBYMMH, BUKOHABYHMH
1 CyJOBUMH OpraHaMH, MOpsIKy iX ¢opmyBaHHS i
TEPMiHiB (hyHKIIOHYBaHHS, KOHCTUTYIIHOTO
MEXaHi3My «CTPUMYBaHb 1 MPOTUBAr» — METOJIB i
(dbopM TpaBOBOro OOMEXKEHHS il OJHIET BIagu 3
Ooky iHmoi. Jlume 3a yMOBM JOTpPUMAaHHS IIHX
BUMOI' BUKJIIOYAEThCS y3yphauisi Beiel (4u 3HaYHOT
YacTWHHU) BIAJAW B pyKax OTHOTO oOpraHy abo
ocobu;

10) BceGiuna peanizanis HIPUHIUITY
CIIPaBEIUIMBOrO CyQy Ma€ BHUpillajJbHE 3HAYCHHS
moyxo 3a0e3MmedyeHHs] TNPHHIMIY BEPXOBEHCTBA
npaBa i NpaBOBOI JiepKaBy; MOJIATae y 3/1iHCHEHHI
MpaBoCyAssl K (OPMH 3aXUCTy TIpaBa CyJOBOIO
BJIAJI0I0, PO3IJsiAi 1 BUPINIEHHI IMBUIBHUX,
KpUMIHAJIBHAX, aIMiHICTPATUBHUX CIIPaB, a TaKOX
€KOHOMIYHMX CIIOpiB 3 METOI0 OXOpOHH IIpaB i
3aKOHHUX IHTEepeciB TIpOMajsH, OpraHizami,
cycminecTBa 1 gepxkaBu. llpaBocymns — Mae
3MIMCHIOBAaTUCS TPU JOTPUMaHHI TaKUX BHMOT:
a) IOCTYITHICTh CYZOBOTO 3aXUCTy; O) MpOBEICHHS
CYJIOBOI'0 3aXHCTY I BHHECCHHsI PILIICHHS HAa OCHOBI
3aKOHY; B) 00OB’SI3KOBICTh BHKOHAHHS MPHIHATHX

pillleHp; T') MOKJIMBICTH CKAaCYBAaHHS BHIINIM CyIOM
PiIIEHHS HIKYOTO Cyy, SKE He HaOpaiIo 3CaKOHHOL
CHIIH; J) HEOCIIOPIOBAHICTE OCTATOYHOTO CYIOBOTO
pimreHns, ske Habpano 3akonHOi cwm. Cyx
YOCOOJIIO€ CIPaBEIUBICTh 1 WOTO JisUIBHICTH HE
MOXe OyTM 1o3a MOpajullo, HEIpPO30pOIo.
Hesanexxuicth 1 HeyNmepeKEHICTh CYAIIB €
3alOpPYKOI0 3MILHEHHSI TapaHTid 3aXHCTy NpaB i
CcBOOO/I JTFOAMHIU;

11) monep:xaHHS TMPUHOXITY TPAaBO3AKOHHOCTI 1
3a0e3MeUeHHsT TPABOMOPSAKY — O3HAYae, IIo
BCTAaHOBJICHHS YM CAHKI[IOHYBaHHS Ta pPeai3aiis
HOPM IIpaBa BiZOYBa€THCsI BiJIIIOBITHO JIO MPaBHJIA,
3a SKMM TIPAaBOBHH 3aKOH MAa€ BUINY IOPUIUIHY
CHJIy IIOJNO BCIX IHIIMX HOPMAaTHBHO-IIPABOBUX
aKTIiB; IJ3aKOHHI aKTH BIAMOBIAAIOTh 3aKOHY;
3aKOHHU MIPUHMAIOTHCS, 3MiHIOIOTBCS i
CKaCOBYIOTHCS 3aKOHHHUM (JIETaJIbHUM) IIUISIXOM; yCi
JIepKaBHI OpTraHU 1 opraHizamii, mocamoBi ocobu, a
TaKOXX TPOMAIsIHA Ta iX 00’€IHAHHS BUKOHYIOTH
MPUITUCH 3aKOHIB. BojHOYac mpu 3acTocyBaHHI
HOpPM IpaBa, iX TIOyMadeHHI YIIOBHOBaXKEHI 0COOH
HE MOXKYTh 00MeXyBaTUCS BUKITIOYHO
IOPUIUYHAME ~ HOPMaMH, 1[I0  MICTIThCI B
oimiHHUX aKTax, BUOAHWX BIaJHUMH OpTaHAMH,
TOOTO  TO3WTUBHUM  MpaBOM, a  IOBUHHI
BPaxOBYBaTH «HAAIIO3UTHBHI» IPABOBI YHHHUKH,
MepeayciM TPUPOAHi, HEBil €MHI 1 HEBIOUYKyBaHI
mpaBa 1 CBOOOIM JIIOJMHU, BHKIIOYATH TPOSIBH
CBABUIBHOT BJIAJH 5K JICPXKABH HAJ[ JFOJAUHOIO, TaK i
JIOJUHA ~ HajJ  JoAMHOI0. A 3a0e3rnedyeHHs
MPaBOMOPSIKY €  HE  M[pocte  (popmajbHe
IOTPUMaHHS TOPSAKY, IMependadeHoro 3aKOHAMH
Ta iHIIMMHA HOPMATHUBHUMH aKTaMH, a BCEOIUHMIA
KOHTPOJb CYCIIUIIBCTBA HAJ AISUTBHICTIO NIEPKABHOT
BJIamy 3a JONOMOTOK BiAMOBINHUX IPABOBUX
MeXaHI3MiB.

BBaxaeMo, 10 B Cy4acHHUX YMOBAax, KOJHU CBIT
NepeKUBae EKOHOMIYHY 1 (DIHAHCOBY KpH3Y, KOIH
YiTKO BUSIBUIIACS HECIIPOMOKHICTh SIK
COLIATICTAYHOIO0, TaK ¥  KamTadlCTHYHOTO
BapiaHTIB TOAAIBIIOTO PO3BUTKY, JIOACTBO Mae
MOCTAaBUTH  TNPHUHIWI  BEPXOBCHCTBA  IpaBa
(ocHOBOMONOXKHI TIpaBa i cBOOOAW IIOIAWHHU) 32
OpIEHTHP TOIIYKY LIISAXY JO CBITOBOTO MOPSAIKY i
camM030epeKeHHSI.

IIPUMITKH:

'Bueni Vkpainu (ix GUIbLIICTE) BUXOAATH 3 TOTO, LIO
NPUHIUIT BEPXOBCHCTBA IIpaBa HE MOXXHa 3BOAWUTHU 10
«IPUHIMITYy BEPXOBEHCTBA 3aKOHY». APryMEHTOM Ha
KOPHUCTh IIbOTO CIPAaBEAJIMBOIO CY/PKEHHS CIYyXKUThb
PO3YMIHHS ITpaBa K HIMPOKOTO ABUIIA, SIKE HE MICTUTHCA
BHUKIIIOYHO B 3aKOHax 1 IMIJI3BAKOHHHUX aKTaX, a BTUJICHO B
iHmux Qopmax (mKepenax) mnpaBa Ta 3aKJIaJCHO B
HEBIIYYXKYBaHUX MpUPOAHUX nmpaBax JIFOAUHHA 1
CIPsIMOBAHO Ha 3aXUCT 0a30BUX LIHHOCTEH, SKUMH €
TiHICTh JFOAWHH, CBOOO/A 1 PIBHICTb.

Bichuk Xapkiscvkoco HauioHanvHo20 yHigepcumemy

imeni B. H. Kapaszina Ne 841
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HOHATTS OB’EKTA 3JIOUYHUHY 3 HOBUX MO3UIIHI

[IpaBa mromuHM Ta TpoMajsHMHA, X TEHE3MC,
comialbHEe KOPIHHSA 1 TNPH3HAYCHHS € OJHIEI 3
»BIYHHX”  MPOOJEeM PO3BHUTKY JIIOACTBA, IO
MpoIIIa Yepe3 THCIYOMITTS 1 He3MiHHO nepeOyBae
y LEHTpi yBaru NOJITHYHOI, MPaBOBOi, ETUYHOI,
¢inococrKoi Ta penmiriiiHol TyMKH.

KJIFO490BI CJ1I0BA

Ipunyun  eepxoeencmea  mnpasa,  00’e€xm
30YUHY, YHIBepCAbHE NOHAMMS

K/TIOYEBBIE C/IOBA

Ipunyun  6epxosencmea  npasa, o00Ovexm
npecmynienus, YHUepcalbHoe NOHAmuUe

KEY WORDS

Principle of supremacy of law, object of crime,
universal concept

He nmnpumenmyroun poni Ta  3HAa4YCHHS
¢inocodcrkoro, COILIIATBHOTO, ICTOPUYHOTO,
MOJITHYHOTO TMIiAXOMIB 1O MOCHIMKCHHS IIpaB
JIIO/IMHU Ta TPOMaJsTHHHA, MH BB2)KAEMO, 1110 aHAaJi3
JlaHOT POOJIEMH 3 TOYKH 30pYy IOPUCIIPYACHIIT Mae
OyTH mepuIoueproBMM 3aBlaHHsAM. Sk 3a3HauaB
I0. Toguka, 3abe3medyeHHs 1 3aXMCT HEBiX €MHHUX
MpaB JIOAWHN — HAWBAXIUBIMINNA €IEeMEHT Ta
HeoOXiJHa YMOBa CTaOlIBHOTO PO3BUTKY COIL[iyMYy.
[MopymenHs mpaB Ta CcBOOOH  JIIOOWHH i
TpOMaJsTHUHA JIeCTallli3ye CYCIIJIBCTBO, BEAE IO
KOH(POHTAIIT Pi3HUX MOJIITUYHUX CHII. Y CBITOBIH
Hayli MiAXOAW 10 PO3YMIHHS IpaBa OOYMOBIICHI
OPOTHPIYYSIMH ~ JBOX  IJIOOAJIBHUX  TPaIUIliid
npaBoBOi  OyYMKH: INPHPOAHOTO  TpaBa  Ta
IOPUINYHOTO TO3UTHBI3MYy. Taka X TeHIOCHIIA
CIOCTEPIraeThCs 1 Yy PO3BUTKY YKpaiHCBKOI Teopii
nepxaBu 1 mpaBa, ¢imocodii mpaBa Ta OKpeMHUX
ramyseid mpaBa. FOpHOWYHUIA MMO3UTHBI3M ,,MIIlHO
TpUMae y CBOIX pykax”’ He JIMIIE THUX, XTO XKHMB Ta
IpaIfoBaB 3a PaIsIHCBKUX 4YaciB, ane W TUX, XTO
Oepe y4acTb y pPO3BUTKY HAyKH KPHMiHAJIBHOTO
mpaBa y Ham 4vac. CyyacHa BIiTYM3HsIHA
METOAOJIOTiI Ta JOKTPHHAa TIpaBa, fAK 1 3a
pansHCBKMX 4YaciB, TPOIOBXKYye Oa3yBaTHCS Ha
MO3UIISIX JEPKABOLEHTPH3MY, TOII SIK IIPaBO
HEOOXITHO PO3YMITH «HE K (YHKIIO NIEp)KaBH, a
SIK ¢byHKIIIO COLIYMY. Jexnapyroun
NPIOPUTETHICTh  IHTEpEeCiB  JIFOIWHM,  3aKOHHU
BepxoBHoi Panu VYkpainu ¢QaktiuHo MarTh Ha
yBa3i 3aXKCT IHTEPECIB ICPIKABH, X04Ya BOHA BXKE HE
TOT&JiTapHAa pajIsfHCbKa Jep)KaBa, a CyBEpEHHa
Vkpaina. B Ykpaini po3moBcloKeHa TyMKa, IO

B. M. Tpy6nukos

OCHOBHMM  3acO00M  BHpIIICHHS  aKTyaJbHHX
CYCHIJIBHUX Tpo0jeM Moxe OyTH 3acToCyBaHHS
3aKOHO/IaBYMX aKTiB a00 HaBITh CTaH ,,JUKTaTypH
3aKOHY”, BHUTOKH SIKOTO IPOCTEXYIOTbCA Y
JIepKaBHIA MiSUTBHOCTI, HaBiTh y (YHKIIOHYBaHHI
,»CUJIBHOI Jiep)kaBu”. AJjie BXXKE€ NIaBHO BiJIOMO, IO
OCHOBHHM KpHTEpieM eEeKTHBHOCTI OopraHi3arii Ta
(hyHKIIOHYBaHHS Jep)KaBHOI BT, OKPEMHX ii
TJIOK € He KUIbKICTh CXBICHHX HOPHIUYHHX
pilleHb, 3aKOHIB, a, TeEpIl 3a BCE, CTYIIHb
3aJJ0BOJICHHSl CYCHUIBHMX IIOTpe0 Ta IHTEpECiB.
Butoku Biagu He y Biaji, HE B JCpXKaBHIHM Biai,
HE B 3aKOHI, a 0€3MOCePEeaHb0 y TPOMAISTHCEKOMY
CycHinbCTBi, moTpebax Ta iHTEpecax OKpeMHUX
peanbHO icHyrounx Jroneil. OCHOBHHM JKepesioM
npaBa, MAiI0YMX HOPMATHBHO-TIPABOBHX AaKTIiB €
JII0JIMHA, a HE IepXKaBa Ta Biaja.

Hanexxne 3a0e3neuyeHHst TMpaB JIIOAWHH €
BUPIIIATEHUM KOMIIOHEHTOM CTablIBHOTO
PO3BUTKY JA€p)KaBH, CEPLIEBHHOIO Ta BHPIILAIBHOIO
(hyHKIi€I0 IPaBOBO1 AEPKaBH, II TOIOBHOIO METOIO.
IIpaBa nrogMHM — TOJIOBHA MeTa 1 HAWBAKITUBIIITHHA
IHCTpYMEHT OyIb-sIKOi IMBLII30BaHOI IPaBOBOI
Jep)KaBH, fKa MparHe 3a0e3meynTd cBoOOmy Ta
JI00po0yT 0coOm, Oe3MeKy JIFOJICH, 3aXUCTUTH iX Bij
3ryOHUX HaCIiIKIB AecTaduIi3auiiHuX CYCIUIbHUX
npoueciB. Sk gocuTh  BIYYHO ~ 3a3Hauae
I'. YioBenko, mpaBa JIOAMHU MaiOTh OyTH THM
MIpHAJIOM HAI[iOHAIEHOTO PO3BHUTKY, AEMOKpATii i
Iporpecy, [0 SIKOTO MH Tak mparHemo. IlpaBa
JIOJMHA — TOM KOMMac, 3a SKUM KOXEH JIEHb
JiepKaBa MMOBHHHA 3BipATH CBOIO HisUTBHICTH B YCiX
cdepax cycrinbHOro *urts [1; 2; 3].

Y oxuTTi 1 Haymi 3aBXKIM PaHO UM IIi3HO
NPUXOJUTH NOPa YepProBOro Ha3piioro Kpoky. Bin
MOXE€ BHUSBUTUCS TIFaHTCHKHM, BEIMYHUM abo
3BHYAiHUM, 30BHI HE OyXX€ 1 HPUKMETHHM, aje
notpibHuM. HuHi 10 Takoro Kpoky i pyoexy mu
NpUIIUIM B Hayll KPUMIHAJBHOTO IIpaBa IIpH
BUpIIICHHI ~ yHIBEPCAJTBHOTO TOHATTA 00’€KTa
3n0unny. Moro Baromicts, ponb i HacHigku GyayTh
OLIIHEeHi 3r0I0M BYCHUMH 1 IPAaKTHUKaMu. THM Iaue,
IO BiJ MOHATTS 3J0YMHY BHUHHMKAE (OPMyBaHHS
MOHATH 1 BCIX IHIIMX IHCTUTYTIB KPUMIHAJIBHOTO
npasa.

Ha cporomHi kxpuMiHabHE MPaBO HEAIEKBATHO
pearye Ha 3HAYyIIICTh MPaB Ta CBOOOX JIOAWHU i
rpoMajiTHIHA. Y KPUMIHAJIBHOMY IIPaBi HE TIOBHOIO
MIpOI0 BTIJIEHO INPHHIMIIM BEPXOBEHCTBA IpaB i
cBO0O/, NEPIIOYEProBICTh 3aXHUCTY HPHUPOJHOTO
HEBIJI'EMHOTO IpaBa JIIOJUHU — IpaBa Ha JKUTT.
KpiM TOro, KpuMiHaIbHO-IIpAaBOBa OXOPOHA IpaBa



