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3ATAJIBHI IEPEAYMOBMU ITPABA HA 3BEPHEHHA 10 CYY
Y CIIPABAX ITPO BCTAHOBJIEHHS ®@AKTIB, IO MAIOTb IOPUIUYHE
3HAYEHHS, Y CIMEMHHUX BITHOCHUHAX

GENERAL PRECONDITIONS OF THE RIGHT TO HAVE RECOURSE TO THE COURT
IN CASES OF LEGAL FACTS ESTABLISHING IN FAMILY RELATIONSHIP

Jy3zan T.JL.,
acnipanm kaghedpu YugiibHO20 Npaga ma npoyecy
JIvsiscbko020 HayionanvHo2o yHieepcumemy imeni leana Opanka

CratTa npucsayeHa aHanisy cragii BiakpuTTa NpoBafXXeHHs y CnpaBsi MPO BCTAaHOBMEHHS dakTy, WO Mae opuandHe
3HaYEeHHS, Y CiMEMHMX BiGHOCMHAX, 30Kpema, 3ararbHUM nepegymMmoBam NnpaBa Ha 3BEPHEHHST 4O Cydy B Takvx crpasax.
Tak, npu BUPpILLEHHI NUTaHHS NPO BIOKPUTTS NPOBaLXXEeHHSA B 3a3HaYeHii kateropil cnpas cyaas nepesipse AOTPUMaHHS
3asiBHUKOM NepeayMOoB MpaBa Ha 3BEPHEHHS [0 CyAy 3a 3aXMCTOM Ta YMOB pearisaLlii npaBa Ha 3BepHEHHS 40 Cyay 3a 3a-
XUCTOM. Y CBOIO Yepry, 3BEPHEHHS1 0COBM 0 Cyay i3 3asiBO0 NPO BCTAHOBIEHHS OPUANYHOMO haKTy Y NOPSIAKY OKPEMOro
NPOBaPKEHHS Mae MICTUTW 3aranbHi Ta crneuianbHi NnepegymMoBy Npasa Ha 3BEPHEHHS [0 Cydy 3a 3aXUCTOM.

Knio4yoBi cnoBa: okpeme NpoBagXeHHs, ClpaBy NpPo BCTAHOBMEHHSA (DaKTIB, WO MalTb HPUANYHE 3HAYEHHS, Y Ci-
MENHWX BiAHOCWHAX, BiOKPUTTS NPOBaPKEHHS y CNpaBi, 3aranbHi nepegyMoBM NpaBa Ha 3BEPHEHHS 0 Cyay 3a 3aXMCTOM
y cripaBax Npo BCTAHOBIEHHS (DAKTIB, LLO MalTh IOPUOUYHE 3HAYEHHS, Y CIMENHUX Bi4HOCUHAX, CreLianbHi nepeaymoBn
npaBa Ha 3BEpPHEHHS A0 Cydy 3a 3aXMCTOM Yy crpaBax MPO BCTAHOBIEHHS )aKTiB, WO MaloTb HOPUANYHE 3HAYEHHS, Y Ci-
MENHNX BiAHOCMHAX.

CraTbsa NOCBsILLEHA aHaNM3y CTaaumn OTKPbLITUS MPOU3BOACTBA MO Aefy 00 ycTaHOBNEeHUM hakTa, MMEeIoLLEro opuau-
Yyeckoe 3Ha4veHue, B CEMENHbIX OTHOLLUEeHUAX, B HaCTHOCTH, 06LLLVIM npegnockeifikam npaea Ha 06pau.leHV|e B Cyd B TakKux
genax. Tak, npu peLleHnn Bonpoca 06 OTKPbITUM NPOM3BOACTBA MO YKa3aHHOW KaTeropuv 4en cyabs npoBepsieT cobnto-
JeHne 3asBUTENEM NPeanochINoK npaea Ha obpalleHve B CyA 3a 3alLMTON M YCNOBUI peanusauuy npasa Ha obpalleHue
B CyZ 3a 3awuToi. B cBoto ovepenb, obpalleHne nuua B cya ¢ 3asiBneHMeM 06 yCTaHOBMEHWUW OPUANYECKOrO hakTa B
nopsigke 0coboro NPoM3BOACTBa AOMKHO codepXaTb obLume v cneymnanbHble NPeAnochinikvi NpaBa Ha obpalleHue B cyq,
3a 3aWunToN.

KnioueBble cnoBa: ocoboe nNpou3BOACTBO, Aena 06 yCTaHOBNEHUM haKToB, MMEILLMX IOPUAMNYECKOE 3HaYeHne, B
CEMEWHbIX OTHOLLUEHUSIX, OTKPbITE NMPOM3BOACTBA MO Aeny, obLiMe NpeanockIky Npasa Ha obpalleHre B Cya 3a 3aluu-
TOW no aenav 06 yCTaHOBJ'IeHI/IVI (*)aKTOB, nverwmnx ropngnyeckoe 3HavyeHune, B CEMENHbIX OTHOLLUEHUSAX, crneunanbHble
NPEeANoCbINKMA NpaBa Ha obpalleHne B cy4 3a 3awuTon no genam o6 ycTaHoBNEHUM (hakToB, UMEIOLLMX HPUANYECKOE
3Ha4yeHune, B CEMENHbIX OTHOLLEHUSX.

This article deals with the analysis of the opening stage of the proceeding on the legal facts establishing in family
relationship, in particular general preconditions of the right to have recourse to the court in such cases. Thus, deciding
whether to commence proceeding for this category of cases the judge checks the applicant’'s compliance of preconditions
of the right to have recourse to the court for protection and the conditions to realize the right to have recourse to the court
for protection. In turn, the claim for legal fact establishment in the ex parte proceeding must contain general and special
preconditions of the right to have recourse to the court for protection.

Key words: ex parte proceeding, cases concerning establishment of legal facts in family relationship, opening of
the proceeding, general preconditions of the right to have recourse to the court for protection in cases of legal facts
establishing in family relationship, special conditions of the right to have recourse to the court for protection in cases of
legal facts establishing the in family relationship.
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Cepis [IPABO. Burryck 33. Tom 1

AkTtyanbpHicTh Temu. Came JulIe 3BEpHEHHS 3asB-
HHUKA JI0 Cyy 13 3asIBOIO PO BCTAHOBJICHHS IOPUANIHO-
ro ¢axty y ciMeHHHUX BIJHOCHHAX HE CHpUUYUHSIE Oe3-
YMOBHE BIIKPUTTS CYJJICI0 MPOBAJDKEHHS Yy CIpaBi Ta
MOYaTOK IUBUIBHOTO Mpolecy. AJKe Cydls BiIKpUBae
MPOBA/DKEHHS Y CIIPaBi JIMIIE TOMI, KOIH 3asBHIKOM
JOTPUMAHO BCIX YMOB, YCTaHOBICHHX 3aKOHOM. To00-
TO CyIJsl TIepeBipsie HASBHICTh y 3asBHUKA IpaBa Ha
3BEpPHEHHS [0 CYAy 3a 3aXHCTOM (TIepeIyMOBH IIpaBa
Ha 3BEPHEHHS /IO CyAy 3a 3aXHCTOM) Ta JOTPUMaHHS
HUM TIOPSZIKY 3[1HCHEHHS MTpaBa Ha 3BEPHEHHS JI0 CYILy
(ymoBH pearizalii mpaBa Ha 3BEpHEHHS JI0 CyIy 3a 3a-
XUCTOM).

HocnimkeHHsa nepeayMoB MpaBa Ha 3BEpHEHHS [0
CyIly 3a 3aXHMCTOM, 30Kpema, 3aiiicimnu B.B. Komapos,
I . JIycnenuk, M.O. Himak, €.I". ITymikap, C. 5. ®yp-
ca, M. M. Tedan Ta iH. OxHAK OLIBIIICTH HAYKOBIIIB-
MPOIECYATICTIB NPUAUISUIH THIBHY YBary IepeayMo-
BaM IIpaBa Ha 3BEPHECHHS /IO CyIy 3a 3aXHCTOM CaMme y
CTIpaBax MO30BHOTO MPOBAKCHHS.

MeTta mi€l crarTi — aHai3 3araJibHUX NEPEAyMOB
IIpaBa Ha 3BEPHEHHSI 10 Cyy 3a 3aXUCTOM y CIIpaBax IMpo
BCTAHOBJICHHA (DaKTiB, 10 MAIOTh IOPUIUYHE 3HAUYCHHS,
y CIMEHHHX BIJHOCHHAX SIK CKJIaJ0BOI CIIpaB OKPEMOTO
MIPOBAKCHHSL.

Buxnang ocHoBHoro wmarepiaay. Sk 3a3Hagae
M.J. Illtean, BUMOTra 0 CYLy PO BiAKPUTTS CIIPABH
OKpPEMOTO0 IIPOBAJKCHHS Ma€ CBOI CKJIAJIOB1 (€JIEMEHTH ) —
IpeaMeT, miacTaBy, 3micT. [Ipeamerom BuMOrH € mpa-
BO Ha BCTAQHOBJICHHS MEBHOTO IOPHIMYHOTO (pakTy abo
IOPUIMYHOTO CTAaHOBHINA TPOMAJITHUHA, MiJICTABOI0 —
00CTaBUHM, L0 MIATBEPKYIOTh IX HAsBHICTh UM Bif-
CYTHICTb, a 3MiCTOM — CyTh BUMOTH [ 1, c. 440].

Ha ngymky C. S. @ypen, y cuiny ocobnuBocTeid iH-
Tepecy, PO 3aXUCT SIKOTO MMPOCUTH 3assBHUK B OKPEMOMY
MPOBAKEHHI, HOTO 3asBa HE MICTHTh MaTepialbHO-TIpa-
BoBOT BUMoOTH. CKITaIHUHN XapakTep MO30BY, SIKUH MOE-
Hy€e B co0l SIK TpoIeCcyasibHi, TaK 1 MaTepiaibHi BUMO-
TH, JUIA 3asBH HE XapaKTEepHUH. AJDKe CHip Mpo MpaBo
Cy0’€KTHUBHE HE € MIPEIMETOM CYIOBOTO PO3IIISAY CIIPaB
OKPEMOTO IIPOBAKEHHS, @ TOMY MOPSAA0K PO3NISAY Ta-
KHX crpaB norpedye 0cobauBoi mporeaypu GopMyBaH-
HSl CaMOCTIHHOTO BHUJy NMPOBAKEHHs. 3asiBa Mpo Mmopy-
[ICHHS CIIPaBU € 3MIHCHEHHSM MPOLECYANTbHOTO IIpaBa
Ha 3BEPHEHHSI 10 Cy/Iy 33 3aXHUCTOM. AJte OyIIo O TOMIII-
KOBUM HAaJaTH 3asiBi OKPEMOTO IPOBAKEHHS CyTO TIPO-
[IeCyaJbHOTO XapakTepy, 3 OIVIsIy Ha BiJICYTHICTB Y 3a-
SIBI MaTepianbHO-TIPABOBUX PUC, PO3IISAIATH i1 JINIIIE 5K
3aci0 3axMcTy mpolecyanbHoro intepecy. Crpasmi, 3a-
sIBa HE MICTUTh Y CO01 MaTepianbHO-IIPaBOBOI BUMOTH —
MUTaHHS PO MarepialibHe Cy0’€KTUBHE MPaBO 3asBHU-
Ka B3araii He cTaBUThCs. OJHAK 3PO3yMLNIO, IO «OXO-
POHIOBaHUH 3aKOHOM IHTEpPEC)» 3asBHUKA, 33 3aXHCTOM
SIKOTO BiH 3BEPHYBCS 10 CyAy, Ma€ MaTepialbHO-TIPaBO-
BMI BIATIHOK [2, ¢. 526—-527].

VT1iM, BHUIaeThCs 3a HEOOXIJHE HAroJIOCHTH, IO
MIPEAMETOM CYAOBOTO 3aXUCTY Y CIIPaBax OKPEMOTO IPo-
BaJDKEHHS € K OXOPOHIOBaHI 3aKOHOM IHTEPECH, TakK i
HEOCIIOPIOBaHI Cy0’ €KTHBHI ITpaBa 3asBHUKA. Xoua, Jiii-
CHO, y CIIpaBax MpO BCTAHOBIICHHS (akTiB, 110 MalOTh
IOPUIMYHE 3HAYCHHS, Y CIMEMHUX BIIHOCHMHAX IMpeaMe-

TOM CYJOBOTO 3aXHCTy Oyne BiANOBITHHMI OXOPOHIOBA-
HUH 3aKoHOM iHTepec [3, ¢. 109-110].

Kpim Toro, 3rigno 3 4. 1 ct. 18 CK Ykpainu, koxeH
YYaCHHUK CIMEWHHX BIHOCHH, SIKUU A0ocsr 14 pokiB, mae
IpaBo Ha Oe3MocepeHe 3BEPHEHHS JI0 CYAy 3a 3aXHUC-
TOM CBOTO TpaBa abo IHTepecy.

TakuMUNHOM,3aKOHOJABETIF BU3HAYHBMATEPiaIbHO-
MPaBOBUH XapaKTep OXOPOHIOBAHOTO 3aKOHOM iHTEp-
ecy. Sk HacHioK, BiICYyTHSI HEOOX1IHICTh CTABHTH ITiJT
CYMHIB HAasBHICTb MaTepialbHOI Ta MpPOIECyaTbHOT
MPaBOBUX BUMOT y 3asBi y CIpaBax OKPEMOTO MpO-
BaJKCHHSI, Y TOMY YHCIIi CIpaBax MpO BCTAHOBJICHHS
(hbakTiB, 110 MAIOTh IOPUIMYHE 3HAYEHHS, Yy CIMEHHHUX
BIJTHOCHHAX.

SIk 3a3HauaNOCh BUINE, BUPINIYIOYH ITHTAHHS IIPO
BIJIKPUTTS MPOBAJPKEHHSI Y cIipaBi abo Mpo BiIMOBY Y
BIJIKPUTTI TIPOBAJKCHHS Y CIIPaBi, CYIIs, 30KpeMa, Te-
peBipsie HasIBHICTh y 3asBHUKA IpaBa Ha 3BEPHEHHS [0
CyIly 32 3aXMCTOM: IEePElyMOBH MpaBa Ha 3BEPHECHHS 10
CY/y 3a 3aXHCTOM.

VY0auaeTbcs, U0 TEPEIyMOBH MpaBa Ha 3BEPHEHHS
JI0 CyZy 3a 3aXHUCTOM — Li€ CYKYIIHICTb 00CTaBHH, ycTa-
HOBJICHUX 3aKOHOM, HasiBHICTb a00 BiICYTHICTh SKHX 3Y-
MOBJIIO€ BUHHKHEHHS B 0COOH BiJIIIOBIIHOTO IIPaBa.

Y4eHi-npoIiecyaliCTH HaBOJATh PI3HOMAHITHY KJia-
cudikaIito nepeayMoB NpaBa Ha 3BEPHEHHS JIO CyIy 3a
3axuctoM. OIIHI BUIISIOTH TIEPEAYMOBH CyO’ €KTHBHI,
SIK1 TIOB’s13aH1 3 0C000I0 3assBHUKA, Ta 00’ €KTUBHI, SIK1 HE
3alIeaTh BiJl 0COOM 3asIBHUKA, 1 3 HASBHICTIO YH BiJICYT-
HICTIO SIKMX 3aKOH IIOB’3y€ MOXIIUBICTb Mpea’ IBICHHS
KOHKPETHOTO IT030BY. Y CBOIO Uepry, 00’ €KTUBHI Iiepey-
MOBH HOAUISIOTHCS Ha MO3UTUBHI (0OCTaBUHMU, SIKi TOBU-
HHI1 ICHYBaTH JUIs TOTO, 11100 3as1Ba Oyia npuiiHsATa) Ta He-
ratuBHI (00CTaBHUHHU, SKUX HEe Mae OyTH) [4, ¢T. 368—-369].
[HII1 — 3aranpHi (SKi CTOCYFOTBCS BCiX KaTeropii cripaB)
Ta CIelianbHi (MepeyMOBH TpaBa Ha 3BEPHEHHS [0
CyIly 3a 3aXMCTOM JIJIsSi OKpEMHX Kareropiii crpas) [5].

Matoun 3a MeTy HaWOUIBII MOBHO OXONMHUTH Iie-
PeAYMOBH TpaBa Ha 3BEpHEHHS JI0 CYIy 3a 3aXHCTOM
y CIpaBax OKPEMOro IPOBAJKEHHs, 30KpeMa, IMpo
BCTAHOBJICHHsI (paKTiB, IO MAalOTh IOPUIMYHE 3HAYCH-
HSl, Y CIMEHHHX BiJIHOCHHAX, BUJIAETHCS 3a JIOLLUIbHE
00’€IHATH BUILCHABEACHY Kiacudikaiito. Takum du-
HOM, 3BEPHEHHS 0COOU PO BCTAHOBIICHHS IOPHINIHO-
ro (akTy B ciMelHuX BigHOoCcHHAxX (1. 1. 1, 2,4, 5 4. 1
cT. 256 LIIK Ykpainu Ta iH.) Ma€ MICTHTH 3arajibHi Ta
CrielliabHI MepelyMOBH IIpaBa Ha 3BEpHEHHS 10 CYIY
3a 3aXMCTOM, fK 1 B yCIX i{HIIUX CIIpaBax MpO BCTAHOB-
JIEHHS TIEBHOTO IOPUAUYHOTO (PAKTy B MOPSAKY OKpe-
MOTO MPOBAIKEHHS.

OTxe, 3aranbHi 00’€KTUBHI MO3UTUBHI MEPEIYMOBH
MpaBa Ha 3BEPHEHHs /0 CyAy 3a 3aXHCTOM Y CIpaBax
OKpEMOTO IMPOBAKEHH, 30KpeMa, CIIpaBax IpO BCTa-
HOBJICHHS (DakTiB, IO MAIOTh IOPUAWIHE 3HAYCHHS, Y
CIMEMHUX BIJIHOCUHAX:

1. lluBinbHa opucaukuist (migBigoMuicTs)

Binmosinuo 1o ct. 124 Konctutymii Ykpaiau, ropuc-
JIKITiSE Cy/liB TIONIMPIOEThCS Ha BCi MPAaBOBIIHOCHHH,
110 BUHUKAIOTh Y A€PKaBi.

3rigHo 3 pimenHsam Koncturyniitnoro Cyny VYkpai-
Hu Big 07 tpaBus 2002 p., NOI0KEHHS PO MOMIMPEHHS
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FOPUCIUKIIIT Cy/IiB Ha BCi IPaBOBITHOCUHH, 1[0 BUHUKA-
I0Th Y JIepKaBi, 03Havae, 1o 710 ropucaukiii Konctury-
uiitnoro Cyny YkpaiHH Ta CyAiB 3arajJbHOI IOPUCAUKIIT
HAJIC)KUTh, BIAMOBIHO, 10 iX IOBHOBA)KEHb, BUPIILICHHS
MUTaHb, 10 MAIOTh IPABOBUH XapakTep.

VY Ttoii xe wac y pimenni Koncrurymiiinoro Cymy
VYxpainu Big 09 mumas 2002 p. 3a3HaAUEHO, MO TOJTOKEH-
Ho 4. 2 cT. 124 KoHcTuTtymii YkpaiHu o0 MONIHPSHHS
FOPUCIIUKIIIT Cy/TiB Ha BCI IPAaBOBITHOCUHH, 110 BUHHKA-
I0Th Y JIep>KaBi, B aCTEKTi KOHCTUTYIIHHOTO 3BEPHEHHS
HEOOX1THO pO3yMiTH TaK, III0 IPaBO 0COOH (TPOMAISIHHU-
Ha YKpaiHu, iHO3eMIIs, 0coOu 0e3 rpoMajTHCTBA, IOpH-
JU4HOI 0cOo0M) Ha 3BEpHEHHS /10 CyAy 3a BUPILICHHIM
CHIOpy HEe MOXKe OyTH 0OMeXeHe 3aKOHOM, 1HIIUMHU HOP-
MaTUBHO-TIPABOBHMU aKTaAMH.

Opnnak, nanpuxnan, y ctr. 258 HIIK Ykpainu nepen-
0a4yeHo, IO B 3asBi PO BCTAHOBIEHHS (DaKTy, 110 Mae
IOPUINYHE 3HAUCHHS, TOBUHHO OyTH 3a3Ha4Y€HO, 30Kpe-
Ma, TIPUYMHUA HEMOXKIIUBOCTI OJIepKaHHS a00 BiJHOB-
JICHHSI JOKyMEHTIB, IO MOCBITYYIOTH LieH (akT. A 110
3asiBH JIOJIAIOTHCS JIOKa3H, IO MiATBEP/DKYIOTh BUKJIA-
JIeHI B 3as1Bl OOCTAaBUHH, 1 JIOBiJIKa MPO HEMOXIIUBICTh
BiJTHOBJICHHS BTpauy€HUX JOKyMeHTiB. ToOToO, sK 3a3Ha-
yaetbes B JIucti Bepxosroro Cyny Ykpainu Big 01 cig-
Hs 2012 p. (CynoBa npakTuka po3rsay CIpaB Ipo BCTa-
HOBJICHHS (DaKTiB, IO MAIOTh IOPHIMYHE 3HAYCHHS),
3asIBHUK 3000B’s3aHUM Tepel MOJaHHSIM TaKoi 3asBH
3BEpHYTHUCS JI0 BIJIMOBIIHUX OpraHi3aliii 3a onepkaH-
HSIM JIOKyMEHTA, SIKHH IMOCBiAUyBaB OW Takuil Gakt, aie
oMy B IIbOMY OyIJIO BiJIMOBIICHO 13 3a3HAUCHHSIM IPH-
YHH BiZIMOBH (BiZICYTHICTb apXiBy, Bi/ICYTHICTb 3aIIHCy B
aKTaxX [UBUIBHOTO CTaHy TOILO).

SIK HACIJIOK, BUHUKAE MUTAHHSA: YM BIJIMOBIJAIOTH
MIPaBOBi MPUNHKCH, 3akpituieHi y cT. 258 LIIK Ykpainu,
nosioxeHHsAM cT. 124 Koncrutyuii Ykpainu?

I3 mporo mpuBomy B IIpaBoBHX MO3MIISX, BHCIOB-
JICHUX CYJOBOKO KOJICTi€I0 B IHMBIIBHHX clipaBax Bep-
xoBHOTO Cyny YKpaiHu B 3B’SI3Ky 3 aHAJII30M NMPUYHH
Meperisily CylIOBUX pIllieHb y NUBUIBHHUX CIpaBax y
1996 p., 3a3HaueHo, mo BimHeceHHsS cT. 124 KonctH-
Tynii YkpaiHu 10 IOPUCAMKIII CyIiB YCiX HMpaBOBITHO-
CHH, 1[0 BUHUKAIOTh y JIEpP’KaBi, 03HaYa€ HacamImepen,
110 TPOBAJKEHHS B MOPAIKY LUBIIBHOTO CYIOYHMHCTBA
3MIIACHIOETHCS IO BCIX BUMOTAX, SIKi HE € TIPEAMETOM 1H-
IIOTO CYIOYMHCTBA, Ta IO Came MO co0i HemoAepKaHHs
ICHYIOYOTO TIOPSIIKY TOTIEPETHBOTO CYIOBOTO PO3TIIILY
JICSIKUX CITOPIB HE MOXe OyTH ITiJICTABOIO JUIS 1030aB-
JICHHSI TIpaBa Ha CyJJOBHH 3aXUCT. Pa3om 13 TiM, 11i TI0J10-
xeHHsT KoHCTUTYIIT HEe 3BUTBHSIOTH 3alliKaBICHUX OCi0
BiJl 000B’A3Ky 3BEpHCHHS 3a BHPIIICHHAM IHTaHb 0
KOMITETEHTHOTO OpTaHy.

Bumenasenena nosunist Bepxosrnoro Cyny Ykpainu
BHUJAETHCS LIJIKOM YMOTHBOBAaHOIO ¥ OOIPYHTOBAHOIO.
Crpaspi, Jumre 3a HassBHOCTI BiZ]MOBH KOMIICTEHTHOTO
Oprany B 0COOM 3’SBISETHCS HEOOXIHICTH 3IIHCHUTH
CBOE IIPaBO Ha 3BEPHEHHS JIO CYIy 3a 3aXHCTOM, J0 IIHO-
TO MOMEHTY ii OXOPOHIOBaHWU 3aKOHOM 1HTEpPEC MOXKE
OyTH 33JI0BOJICHHH 11032 MEKaMH ITUBIITBHOTO MTPOIIECY.

OTxe, MiABIOMUICTD CHpaB CyAy IMBLIBHOI IOpHC-
JUKIIT — 16 BU3HAYeHAa 3aKOHOM CYKYIHICTh TOBHO-
BaXXCHb CYAIB IMBUIBHOI FOPUCIAMKINI IIONO0 PO3IISALY

cnpaB, BigHeceHWX 1o ix kommereHmii (ct. 15 LMK
VYkpainn).

Y u. 4. 1, 3 ct. 15 HIIK Ykpainu nependadeHo, 1o
CY[H PO3IVISIAI0Th Y TOPSIKY [UBUIBHOTO CYIOYMHCTBA
CIIPaBH INOJO 3aXKCTy IMOPYILICHUX, HEBHU3HAHUX 200
OCIIOPIOBAHUX TIPaB, CBOOO YU IHTEPECIB, IO BHHUKA-
FOTh, 30KpeMa, 13 CIMCHHUX BIJIHOCHH, Y TOMY YHCI1 Y
TOPSIIKY OKPEMOTO TPOBAKCHHSI.

Kpim toro, y u. 3 ct. 51 Koncturymii Ykpaiau 3akpi-
IJICHO, IO CiM’ sl OXOPOHSETHCS JCPKABOIO, BIJIIOBITHO,
TaKa OXOPOHA 3/1iHCHIOETHCS CyAaMH, B TOMY YHCII IIIJIS-
XOM BCTaHOBJICHHS (DaKTiB, 110 MalOTh IOPUIUYHE 3HA-
YEHHS, y CIMEHHUX BiIHOCHHAX.

Bapro Takox 3a3HauUTH, M0 HEAOTPUMAHHS PO3IIIS-
IyBaHOI HepeIyMOBHU IpaBa Ha 3BEPHEHHS JO CYIy 3a
3aXHCTOM, 30KpeMa, y CIpaBax PO BCTAHOBICHHS (aK-
TiB, [0 MAIOTh IOPHIUYHE 3HAYCHHS, Y CIMEHHUX BITHO-
CHHAX Ma€ HACJIJKOM ITOCTaHOBJICHHS CYHJICIO YXBaJX
PO BiZIMOBY Y BIJIKPUTTI MPOBAHKEHHS B Takiil cripasi
Ha migcrasi .1 4. 2 ct. 122 HIIK Ykpainn.

2. IlpaBoBuii XapaKkTep BUMOIH

Jloci TpuBarOTh TUCKYCII UM BapTO MPABOBUI Xapak-
Tep BUMOTH BHU3HAYATH SIK MEPEAyMOBY IpaBa Ha 3Bep-
HEHHs 10 cyay 3a 3axuctoM. Tak, C.O. IBanoBa BBaxae,
OI0 HE MIITaloTh PO3DVILY B cym BUMOTH, SKi HE
HOCATP MPABOBOTO XapaKTepy, SKi HE MiUIATafoTh 3a-
XHUCTYy B CYIli, & TAKOK B THIIOMY TIOpsiIKY [6, ¢. 1]. Ha-
tomicts M.M. IlITean 3a3Hauae, Mo 3’5CyBAHHS, K €
npeJ1’ siBIIeHa BUMOTa TIPABOBOIO — CKJIAJI0BA TIPABOCY IS
1 BCTAaHOBIIIOETHCS B CYIOBOMY 3aCiTaHHI MPU PO
CIIpaBH MO CYTi, a HE MPHU HpI/II/IHSITTl 3asBU JI0 MPOBa-
JokeHHs. KpiM Toro, HasBHICTh TPaBOBOTO XapakTepy y
BHMO31 OXOIUTIOETHCS MiJBIAOMYICTIO CyAy CIIPaB, LIO €
CaMOCTIHHOI0 YMOBOIO, OCKUIBKH TIIBKH TaKi BUMOTH,
BianoBimHO a0 1. 1. 4. 2 ct. 122 IIIK Ykpainu, migisra-
FOTh pO3DIISIIIOBI B cynax [1, c. 338].

3 iporo npuBoay O.C. CHiieBUY yKa3ye, 1o [HB1JIb-
HUH Tporiec — 1ie popMa 3axXUCTy MaTepialbHOTO Ipa-
Ba. BiH He MOXe iCHyBaTH caMOCTIHHO O€3B1THOCHO 70
MaTepianbHOTO MpaBa, a iCHyE JIUIIE B TICHOMY 3B’SI3KY
3 HUM Ta MOKJIMKAHUN MPUMYCOBO 3aXHUIIATH 1€ TPaBo.
VY 3B’S3Ky 3 IIUM, 3aXHCTY 32 JJOTIOMOT'OIO MepenoayeHo-
ro 3aKOHOM CIOCO0y MiAJIATaloTh JIUIIE Ti IpaBa, MOX-
JMBICTh ICHYBaHHS SKHX IependadeHa MaTepialbHHM
3aKOHO/IaBCTBOM. BiJICYyTHICTh 3aKpiIUieHHs B Marepi-
AIBHOMY 3aKOHI TIEBHOTO a0CTPaKTHOTO MpaBa ado CIo-
co0y Horo 3axmcTy, 00paHOro 0Co00, TOBHHHA TSTHY-
TH BIJICYTHICTh TIpaBa Ha MpPOIEC MIONO HOTO 3aXHCTY.
B inmomy pa3i BUHUKa€ CUTYyalis, KOJIH MaTepialbHUN
3aKOH HaBiTh TEOPETUYHO HE Mependadae MOKIUBOCTI
ICHYBaHHSl TIEBHMX MarepiajlbHUX MPaBOBIAHOCUH, a
MpolecyalbHUN 3aKOH Mependadae mpaBo Ha MPoLeC Mo
CIOpax, 0 HIOWTO BUHHUKAIOTH i3 TaKUX IPABOBIIHO-
CHH; MaTepiaJibHUI 3aKOH B3araji He repeadadae icHy-
BaHHS TICBHOTO MaTepialbHOTO MpaBa 0coOH, a Mmpole-
CyaJIbHUH 3aKOH Ha/Ia€ 0CO01 MOXKJIMBICTD 3aXUINATH 1€
mpaBo B cyai. beayMoBHO, 10 Takuii Tporiec 3 caMmoro
MOYATKy M030aBIeHUH Oyab-sIKOTO 3MicTy [6, ¢. 2].

BuienaBenena Touka 30py HayKOBIISI BUIAETHCS 00-
IPYHTOBAHOIO 3 €MHHUM 3ayBaKEHHSIM, II0 MAaE HTHCA
HE JIMIIE TPO MarepiajbHEe MPaBO, a i OXOPOHIOBAHH
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3aKOHOM IHTEpEC, SKHH, SIK 3a3HAYaIOCS BHIIE, TAKOX
MIAJISTa€ 3aXUCTY B YCTAHOBICHOMY 3aKOHOM HOPSIIKY.

Takox BapTo 3ayBa)KUTH, IO 3aXUCT BUMOI 3asB-
HUKIB y CIIpaBax Mpo BCTAHOBJICHHS (DAKTIB, [0 MAIOTh
IOpUIMYHE 3HAUEHHs, y CIMEHHMX BiIHOCHHAX Oe3roce-
pemubo 3akpimuieHo y CK Vipainu Ta LITK Ykpainu, sk
HACII/IOK, TaKi BUMOTH € 3aBiIOMO IIPAaBOBUMH.

[lepenik mijgcTaB Juisi BIIMOBH Y BIAKPUTTI MpOBa-
JOKEHHS 3aKpIIJICHUH 3aKoHOAaBIeM y 4. 2 ct. 122 II1TK
VYkpainu Ta € BuueprmHUM. Taka miacraBa, SIK BiICYT-
HICTh MPABOBOTO XapaKTepy BUMOTH Y BKa3aHOMY Tiepe-
JKy BIJCYTHS, THM HE MCHII, Y BUIAJIKy BiJICYTHOCTI
pO3MIIsAAyBaHOI MEpeIyMOBH IpaBa Ha 3BEPHEHHS [0
CyIly 3a 3aXMCTOM Y 3asiBi PO BCTAHOBIIECHH: (AKTy, LI0
Ma€ IOpUINYHE 3HAYSHHS, Y CIMEHHUX BIJHOCHHAX (Ta i
y Oynb-sIKid 1HIIH) BUAAETHCS, IO CYJII HaJlaHa MOXK-
JUBICTH TIOCTAHOBUTH yXBaJy TPO BiAMOBY y BiTKPHT-
Ti MPOBAJPKEHHS y TaKi¥ crpari Ha mmijcrasi m. 1 4. 2
ct. 122 HIIK VYkpainm.

3aranpHi 00’ €KTHBHI HETaTHBHI NCPEIyMOBH IIpaBa
Ha 3BEPHEHHS JI0 CYAY 3a 3aXHCTOM:

1. BigcyTHicTh ciopy npo npaso

BaxxnuBo Haroiaocutu, IO OKpeMe MPOBAKEHHS
He Oe3cripHe, ajpke B MeKax Takoro MpOBaKEeHHS J10-
ITyCKAETHCS CHip, ajie e crip npo ¢akt. 3amikasie-
Hi ocoOu (iXHI TPEJACTaBHUKH) MOXKYTh 3arepedyBaTH
ICHYBaHHS FOPUJMYHOTO (aKTy, OCHOPIOBATH JOKAa3H,
MOJIaH1 3assBHUKOM Y CIIPaBi MPO BCTAHOBJICHHSI JAHOTO
(axry, 110 Mae FOpUANYHE 3HAUYCHHS [7, ¢. 374].

Xoua cyaM HE 3aBXKIU JOTPUMYIOTHCS BHUIIICHABE-
JICHOTO TOIMAMTY, SIK HACTIJOK, y TOPSAKY MO30BHOTO
MIPOBAKEHHS PO3IVISIAI0THCS CIIPABH OKPEMOTO MIPOBa-
JokeHHs. Hanpuknan, y pimenni Cy0Boi najata y 1u-
BUIBHUX CIIpaBax anesuiiHoro cyny 3akapnarchbkoi 00-
nacTi Big 02 kBitHs 2013 p. 3a3Ha4eHO, 10 TPH PO3IIIS I
CTpaBH Cy/I Iepioi iHCTaHIIi He BpaxyBas, 1o Ocoda 3
3arepevyBaB MPOTH 3370BoJIeHHs 3assBu Ocobu 2.

OTxe, K yKa3yeTbecsl B pillieHH] cymy, Mix Oco0oro
2 ta Oco0010 3 BUHHK CIIip MO0 BCTAHOBJICHHS (DaKTy
MIPOKUBAHHS OZIHIEIO CIM €10 YONIOBIKA Ta JKIHKH 0e3 pe-
ectpauii nuio0y. Tomy pilieHHS Y>KrOpoACBKOTO MiCh-
KpaitoHHOTO cyxy Bif 12 rpynus 2012 p. Oyno ckacoBaHo,
a 3asgBy Ocobu 1 B inTepecax OcoOu 2 mpo BCTaHOB-
JieHHs1 (DaKTy TPOXKMBAHHS OJHIEIO CIM €0 YOJIOBIKa Ta
KIHKH 0e3 peecTpallii II0y 3aluiimin 0e3 po3nsLy,
O3’ ICHUBIIIH 3aiHTEPECOBAHUM 0C00aM, 1110 BOHH MAIOTh
MIPaBO TOJIATH TI030B Ha 3arajibHUX MijcTaBax [8].

Kpim Toro, BapTo 3a3Ha4MTH, 110, BiIMOBIIHO A0 4. 6
ct. 235 HIIK VYkpainu, SKIo mj 9ac po3misiLy CpaBu
B MOPAJKY OKPEMOTO MPOBAHKEHHSI BUHUKAE CITIP MPO
MIPaBo, KU BUPILIYETHCS B TOPSIJIKY TO30BHOTO MIPOBa-
JOKSHHSI, CYJI 3aJIHMIIAE 3asBy 0€3 po3msiLy 1 Po3’ICHIOE
3aiHTepecoOBaHUM 0co0aMm, II0 BOHH MAalOTh MPaBO I10-
JIaTH [T030B Ha 3arajibHUX ITiICTaBaX.

Tobto, y u. 6 ct. 235 IIIK YKpalHH WIETHCS TIPO BH-
HUKHECHHS CTIIOPY BXKE MICIS BIIKPUTTS NMPOBAHKECHHS Y
crpasi. YTiM, 3aJIMIIICHHS 3asBU 03 po3rIsiay — e hop-
Ma 3aKiH4YeHHs pO3IIsAy IMBIIBHOI cripaBu 0e3 yxBa-
JICHHSI CYJIOBOTO DIIIEHHS y 3B’SI3KY i3 BHHHKHEHHSIM
00CTaBUH, AKi NMEPEHIKOIKAIOTh PO3MIAAY CIpaBH, aje
MOXYTb OyTH yCyHEH1 B MaiilOyTHbOMY [4, c. 575].

A 3rigno 3 4. 2 ct. 207 HIIK VYkpainu, ocoba, 3asBy
sIKO{ 3aNUIIeHO 03 PO3IIS LY, MiCHs YCYHEHHS YMOB, 1[0
Oy TiACTaBOIO Ul 3aJMIICHHA 3asiBU 0€3 pO3IIALY,
Ma€ MPaBo 3BEPHYTHCA 10 CYy OBTOPHO.

3 1bOro MPUBOJY BHUAAETHCS 3a HEOOXiJHE 3a3Ha-
YHUTH, 10 B pa3i BAHUKHEHHS CIIOPY MpO IMPaBo 0coda
M030aBJICHa MOKITUBOCTI TIOBTOPHO 3BEPHYTHUCS JI0 CY/IY
13 TIEFO JK CaMOIO 3asSBOKO B MOPSAKY OKPEMOTO TpOBa-
JOKEHHSI, OCKIIBKH Taka 0O0CTaBUHA HE MOXKe OyTH ycCy-
HeHa y MaiiOyTHpoMy. OTKe, y TaKOMY BHIIAAKY HEO0O-
X1JTHO 3aKpUBaTH NMPOBAUKEHHS y CIpaBi, a BiAMOBIAHI
3minu cnif BHecTd a0 LIIK Ykpainu.

IHmie nuTaHHs, SKIO OJpa3y B caMiil 3asBi BOA4a-
€TbCA CIIIP NPO MPaBO Ta MPOBAPKEHHS y CIIpaBi 1ie He
Bimkputo. BignosigHo mo n. 3 IlocranoBu Ilnenymy
BepxoBraoro Cyny Ykpaiam «lIpo cymoBy IpakTHKy B
CrIpaBax INMpO BCTAHOBJICHHS (DaKTIiB, IO MAalOTh IOPH-
JgHe 3HaYeHHs» Bif 31 Oepesns 1995 p. Ne 5 (mami —
[Tocranosa Ilnenymy BepxoBnoro Cymy VYkpainu Binx
31 Gepesnst 1995 p. Ne 5), y Tomy pasi, konu Oyje BH-
SIBTICHO, 1IJ0 BCTAHOBJICHHS ITiJIB1IOMYOr0 Cy/lOBi (haKTy
OB’ sI3aHE 3 BUPIILIEHHSM CIIOPY PO MPaBo, CYJI BiJIMOB-
J5I€ B npnﬁH;{TTi 3asiBH JI0 PO3IVISLY B OKPEMOMY IIpO-
BakeHHi. Tooto y TaKOMY BHITaJIKy Cy/Isl IOCTAaHOBJIAE
yXBaITy IPO BiZIMOBY Y BIIKPHUTTI IPOBaKCHHS. Takuid
MIPaBOBHU MPHUIHC TaKOK Mae OyTH BHECCHUH 3aKOHO-
JIaBIIEM JI0 3araJIbHUX MOJOKEHb OKPEMOTO ITPOBAIKEH-
ua HIIK VYkpaian.

2. BincyTHicTb pilmiennsi a60 yxBaJiu cyny npo Bij-
MOBY y BiIKPHTTIi IIPOBa/J’KeHHs 200 3aKPHUTTS IPO-
BaJUKeHHsI Y cnpaBi, AKi Ha0paau 3aKOHHOI CUJIH, Y
cIIpaBi TOro camMoro 3asiBHUKA, PO TOil camuii mpej-
MeT i 3 THX caMHX HIicTaB

ToOTO WAEThCS TPO BIACYTHICTH TOTOXKHOTO DIIICHHS
Cyly UM YXBaIM Yy BH3HAYCHIA CIPaBi MPO BCTAHOBICHHS
(bakty, 1110 Ma€ FOPHUANYHE 3HAUCHHS, Y CIMEHHUX BiJJTHOCH-
Hax. M.O. HiMak BKazye, 110 TOTOXKHICTb B OKPEMOMY TIpO-
BaJDKCHHI O3HAYAE CITIBIIA IHHS 325 BHUKA, 3aiHTEPECOBAHHUX
oci0, mpeaMeTy, MiACTaB! Ta 3MICTy BUMorH [9, ¢. 50].

[Ipote BuAaeThca 3a HEOOXigHE HE MOTOAUTHCS 3
HAaBEJICHOIO BHUIIE TOYKOIO 30pY, OCKIJIBKH y CIpaBax
OKpPEMOTO TIPOBA/KCHHS ISl BU3HAHHS PIIICHHS CYLY
9H yXBaJIM TOTOXKHUMH Y CIIPaBi JOCTATHHO 30iry JIAIIIE
3asBHUKA, IPEAMETY, ITiICTaBU Ta 3MICTy BUMOTH. Take
TBEP/UKEHHSI 0OYMOBJICHE THM, 1110 3MiHA 3aiHTEpeCcOBa-
HUX 0CI0 Yy CIpaBi 3a HASSBHOCTI TOTO CaMOTO 3asBHUKA,
MIPEAMETY, MiICTaBU Ta 3MICTy BUMOTH HE MPU3BEAE 10
YXBAJICHHS 1HIIOTO PIillIEHHS 110 CyTi CIpaBH. AJKe 3a-
1HTepecoBaHi 0COOM y CIpaBax OKPEMOTO MPOBAIKESHHS
HaJileHl 0coONMMBUM TPABOBUM CTAaTycOM: iXHs POJb,
SIK 3a3HAYAI0Th HAYKOBIII, IOJISTa€ B CIIPUSHHI HAJICHKHO-
My PO3IVIsILY M BUPILLIEHHIO CIIPaBHU 100 BCTAHOBJICHHS
MEBHOTO FOPUIUYHOTO (hakTy, MiATBEPIKCHHI BiICYT-
HOCTI CIIOpY TIPO TIPaBo.

Kpim toro, Biamosijao j0 1. 5 [ToctanoBu [lnenymy
Bepxosroro Cyny Ykpaiau Bix 31 6epesns 1995 p. Ne 5,
JUIS 320€3MeUeHHS MPABUIBHOTO 1 CBOEYACHOTO PO3TIIS-
Jly CIIpaB MPO BCTAHOBIEHHS (aKTiB, 10 MAKOTh HOPH-
JUYHE 3HAYEHHs, Y KOXKHIH crpasi micist 11 mopymeHHs
Cynasi 3000B’si3aHUI MPOBECTH MIATOTOBYl Aii, mepe-
Oaueni ct. 143 LIIK, 30kpema, 3’sicyBaru, siki ¢i3zuuHi
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oco0Ou i opranizarii MOXKYTh OyTH 3aiHTEpECOBaHi y BU-
le_[eHHl JIAaHOI CIIPaBH 1 MUISITAIOTh BUKJIMKY B CyHO-
Be 3acijaHHs. TakuMm 4yUHOM, B OKPEMOMY MPOBA/KCH-
Hi nependavyeHa akTHUBHA POJb cyny, a 3alHTepecoBaHa
ocoba Moxe Oparu y4acTh y po3rn5u:[1 CTpaBH OKPEMOro
MPOBaKEHHsI 00 3 BJIACHOT iHILIaTHBH, a00 3 1HIIIaTH-
BH cyny. OTxe, 3aJIy4eHHS 0COOH SIK 3aiHTEPECOBAHOT Y
CTpaBax OKpPEMOTO MPOBaPKEHHS, 30KpeMa, y ClpaBax
PO BCTAHOBJICHHS (DaKTIB, [0 MAIOTh FOPUIUYHE 3HA-
YEeHHS, Y CIMEHHHUX BIJHOCHHAX — IIe 00OB 30K Cyay, Y
pa3i HeHaJIe)KHOTO BUKOHAHHS SIKOTO BiJIMOBiIHE PillleH-
HS Cy[dy TiAJIsTae CKacyBaHHIO. Y TOM ke 4ac 3asBHUK
HE Ma€ MpaBa 3BEPHYTHUCS JI0 CY/Ty 13 TOTOKHOIO 3asBOIO,
3a3HAUMBIIY HIIUX 3aiIHTEPECOBAHMX OCIO0.

TakuM ynHOM, Taka rMepeayMoBa NpaBa Ha 3BEPHEH-
HS JIO CYAy 32 3aXHCTOM, SIK BiJICYTHICTb PIIICHHS CYIY,
sike HaOpaJto 3aKOHHOT CHJIM, Y CIpaBi TOr0 caMoro 3a-
SIBHHKA, TIPO TOH CAMUH MPEIMET 1 3 TUX CaMUX ITiJICTaB,
CIpsSIMOBaHA Ha YCYHEHHsI IOBTOPHOTO pO3IVISILY Ta
BHPIIIEHHS CIPaBU MPO BCTAHOBJICHHS (DakKTy, IO Ma€e
IOPUIMYHE 3HAYCHHS, Y CIMEHHUX BiTHOCHHAX, KA BXKE
OTpUMasia HaJeXHy NPABOBY OLIHKY cynoM. ToOTo oco-
0a Mae MpaBoO 3BEPHYTHCA 3 MIEBHOK BUMOTOO 10 CYLY
3a 3aXHMCTOM JIUIIE OANH pa3, OCKUIBKH TTOBTOPHUHN PO3-
VIS HEJOUIIBHUNA Ta MOXKE MPHU3BECTH 10 YXBaJCHHS
CYIIEPEWINBUX PillieHb CyAy. SIKIIO % ocoba, mopymry-
FOYM BUMOTH IIMBUILHOTO IMPOIECYATBHOTO 3aKOHOAB-
CTBa, 3BEPTAETHCS TIOBTOPHO 3 AHAIOTIYHOI 3asBOIO
PO BCTAHOBIICHHSI (DAKTY, [0 Ma€ FOPUINYHE 3HAUCHHSI,
y CIMEMHHUX BIIHOCHHAX, TO CYJJis Ha MiAcTaBi . 2 4. 2
ct. 122 IIIK YKpalHH TIOCTAHOBJISE YXBATTY TIPO BiJIMO-
BY V BIIKPHUTTI IIPOBA/KEHHS y CITPaBi.

Biamosiguo g0 4. 7 cr. 122 HIIK Ykpainu, BigMoBa
y BIIKPUTTI NPOBAKEHHS y CIPaBl MEPEHIKOKAE TIO0-
BTOPHOMY 3BEPHEHHIO JI0 CY/IY 3 TAKAM CaMHM ITO30BOM.

3rigHo 3 4. 3 cr. 206 LITK Ykpainu, B pasi 3akpUTTS
MIPOBAKEHHSI Y CIIpaBi MOBTOPHE 3BEPHEHHS JIO CYIY 3
MIPUBOJLY CIIOPY MK THMH CAMUMH CTOPOHAMH, TIPO TOH
caMHMi IPEIMET 1 3 THX CaMHUX ITiJICTaB HE JOIYCKA€ThCA.
Ilepenik mixcTaB A 3aKPUTTS MPOBAPKCHHS Y CIIPaBi
nependadenuii y ct. 205 LIIK Vkpainu #, gk i nepemnik
MiJICTaB JJIs Bi/IMOBH Y BIIKPUTTI POBAKEHHS Y CIIpa-
Bi, € BUYEPITHUM.

JlocmipKyrour MpaBoOBiI MPHITACH, 3aKpilJICHI B
cT. cT. 122,205, 206 LIIK Ykpainu, Mo>kHa 3pOOUTH BH-
CHOBOK, III0 BOHH CTOCYIOTHCSI JIMIIIE CIIPaB TO30BHOTO
MPOBAKEHHSI, y TOM JKe Yac Cy[UIl y CIpaBax OKpeMoro
MIPOBAKEHHS, 30KpeMa, y CIIpaBax MpO BCTAHOBIICHHS
(axTiB, MO MAlOTh IOPUAMYHE 3HAYCHHS, y CIMEHHHUX
BiTHOCHHAX, MOXXYTh 3aCTOCOBYBATH IMiJACTaBH IS Bif-
MOBH Yy BIIKPUTTI NPOBAKCHHS Ta 3aKPUTTS MpOBa-
JOKCHHSI Y CTIpaBi Ha CBid po3cyl. TakuM YWHOM, Haraib-
HUM € IpUdAHATTS BignoBiaaux 3MiH g0 LIITK Ykpainwn.

3. BigcyTHicTh y npoBajgKeHHi [OT0 YH iHIIOTO
Cyly CIPaBM TOI'0 CAMOI0 3asiBHMKA, PO TOH CaMMid
npeaMer i 3 THX caMUX MiicTaB

Sk 3a3Havanocs BuIie, 0coda Mae MPaBo 3BEPHYTUCS
3 OJIHI€IO U TIEFO 5K 3a51BOIO MPO BCTAHOBJICHHS ITEBHOTO
IOPUANYHOTO (aKTy TiIABKH OJWH pa3. OJHaK 3asBHUK
Moke OyTH 3aiHTepeCcOBaHWH y MOAAHHI JACKIIBKOX TO-
TOXHHX 3as1B 10 OTHOTO ab0 Pi3HUX CYIIB.

VY pasi SKII0 A0 BIAKPUTTS MPOBAIKCHHS Yy CHpaBi
PO BCTAHOBJICHHS (DAKTY, 10 MA€ IOPUIUUHE 3HAUCHHS,
y ciMEHHMX BiJIHOCHHAX BUSBUTHCS, 110 IPOBAIKEHHS Y
CIIpaBi TOTO caMOro 3asiBHUKA, IPO TOH caMuii mpeamer i
3 THX CaMHX IIiJICTaB YK€ BiIKPHUTO, TO CYIJS IOCTAHOB-
JsI€ YXBaJly TPO BiIMOBY Y BIIKPHUTTI MPOBAKCHHS Y
Takii cripapi Ha mijcTasi . 3 4. 2 ct. 122 LIIK Ykpainu.

4. BiacyTHicTh HeIOMyCTUMOCTI NPaBOHACTYII-
HHMITBA y NPaBOBiAHOCHHAX Hic/as cMepTi Qi3nyHOI
ocoou

[Tepur 3a Bce HEOOX1AHO HATOJIOCHUTH, 1110 Y CIIpaBax
PO BCTAHOBJICHHS (DAKTiB, 110 MAIOTh IOPUAUYHE 3HA-
YeHHS, y CIMEHHUX BiTHOCHMHAX 3asBHUKAMH MOXYTb
Oytu nume ¢izuuHi ocobu. TUM He MEHII mpaBoHAC-
TYIHUITBO y TaKUX CIPaBaX BUAAETHCS MOXKIHUBHM.
OCKUTbKY, HAIPUKJIANl, BCTAHOBIIOIOYH (AKT IIPOXKH-
BaHHS OJIHIEIO CIM €10 YOJIOBIKA Ta JKIHKH 0e3 MUTI00Y,
ocoba HaOyBae MpaBO Ha CIAJIKyBaHHS SIK CITaJIKOE-
MeIlb 4yeTBepToi uepru (cT. 1264 LIMBiIEHOTO KOIEKCY
VYkpainn).

Sk 3ayBaxye M.U. IlItedan, mizcraBoro mporecy-
AJIBHOTO MPAaBOHACTYIHULITBA € HACTYITHULITBO B MaTe-
plajbHUX MPAaBOBIAHOCUHAX, YHACTIIOK SKOTO BigOyBa-
€TBCST BUOYTTSI CTOPOHHU 13 CIIPHUX a00 BCTAHOBJICHHX
CYZIOM TIPaBOBITHOCHH MaifHOBOTO, ajie He 0COOUCTOTO
xapakrepy [1, c. 110].

VY 3B’A3Ky 3 THM, 10 BCi CIpaBH, TependadeHi
BI. I 1,2,4,5 cr. 256 LIIIK Ykpainu, jonyckaroTs mnpa-
BOHACTYIHUIITBO, TO BiACYTHE MiAIPYHTS AJIS BIAMOBH Y
BIJIKPUTTI NPOBA/DKEHHSA y TAKUX CIIpaBax Ha IiJCTaBi
. 5 4. 2 ct. 122 NIIK Vkpainu.

VY cBolO yepry, 3aralbHUMHU CyO €KTUBHHMHU Iepe-
JyMOBaMH IIpaBa Ha 3BEPHEHHs JIO CyAy 3a 3aXHCTOM Y
CIIpaBax OKPEMOTO ITPOBAHKEHHS, 30KpeMa CIIpaBax Impo
BCTAHOBIICHHS (DaKTiB, IO MAIOTh IOPUANIHE 3HAYCHHS,
y CIMEWHHUX BIJIHOCHHAX HAyKOBIII-ITPOIECYATICTH Ha-
3WBAIOTh:

1) nuBinbHY HNpouecyajJbHy IPaBO3JATHICTH

Bignosigrao 1o cr. 28 LIIK Ykpainu, yci ¢iznuni i
IOPUINYHI 0COOM 3/1aTHI MaTH IMBIJBHI MpOIeCyaIbHi
mpaBa Ta 000B’SI3KW CTOPOHH, TPETHOi OCOOH, 3asBHU-
Ka, 3alHTepecoBaHOl 0COOHU, TOOTO HAJIUICHI [IUBLIHHOIO
IIpoIleCyaIbHOI TPABO3AATHICTIO. BapTo moBTOpHO 3a-
3HAUUTH, IO Yy CIIpaBaX IPO BCTAHOBICHHS (DaKTiB, IO
MalOTh IOPHJIMYHE 3HAYCHHS, Y CIMEHHUX BIJIHOCHHAX,
3asBHUKAMM MOKYTh OyTH juie (izudni ocoou.

3 nporo npusony M.U. llTedan 3a3Hauae, mo Ha-
SBHICTh IMBUIBHOI NPOIECyaIbHOT NMPAaBO3IATHOCTI —
HeoOXiJiHa (yHIBepcaibHa) yMOBA JJISl y4acTi B IIUBiIb-
HOMY Mpolieci iHIINX cy0’€KTiB MpOoLECyalbHUX MPaBo-
BITHOCHH, 30Kpema HpeI[CTaBHI/IKiB CBIJIKIB, EKCIIEPTIB,
nepemanaqlB [ono yqacn y cIpaBi MPOKypopa, op-
raHiB JIepKaBH, OpraHiB MiCIICBOTO CaMOBDSTY BAHHST
Ta IHIOUX, SKi 3aXHIIAI0TH y TPOIECi IpaBa Ta iHTep-
€CH THIIUX 0ci0, JiepXKaBHI 1HTEPECH, TO BOHH HAJLIS-
FOTHCSI KOMITETEHITI€0 (TIpaBaMu Ta 000B’sI3KaMH ), STKOIO
3aKpimieHi Jep:kaBHI (YHKINI, a HE IMPaBO3JaTHICTH
[1, c.433].

OnHaK BHIAETHLCS 3a HEOOXITHE HATOJOCUTH, IO
0co0a HaJUISETHCS IUBIIBHOIO MIPOLIECYaTbHOIO IIPABO-
3[aTHICTIO JIMIIC Y BUIAIKY BIIKPHUTTS MPOBAKCHHS Y
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cnpasi. Tomy IuBiIBHA TIpOIECYaIbHA TPABO3/IaTHICTh
€ pe3yJBTaTOM IOYaTKy IMBUILHOTO MPOIECY B MEBHIN
crpasi i, BIATIOBIAHO, HE MOXeE OyTH MEPEeAyMOBOIO Ipa-
Ba Ha 3BEPHEHHS 0 Cydy 3a 3aXHCTOM, y TOMY YHCIIi
y CIIpaBax MO BCTAHOBJICHH: (haKTiB, O MAIOTh FOPH-
IMYHE 3HAYCHHS, y CIMCHHUX BiTHOCHHAX;

2) I0puIHYHY 3aiHTepecoBaHICTh

Binmosimao 1o 4. 1 ct. 3 LIIIK Ykpainu, koxkHa 0cO-
0a Mae TpaBo B MOPSAKY, BCTAHOBICHOMY UM Komek-
COM, 3BEPHYTHCS JI0 CyIy 3a 3aXHCTOM CBOIX MOpyIIe-
HUX, HEBU3HAHUX a00 OCIOPIOBaHUX TIpaB, CBOOOJ UM
iHTEpeCiB.

3asBHUKH Ta 3aiHTEepecoBaHi 0coOu y cpaBax Mpo
BCTAHOBIICHHS (DaKTiB, 1[0 MAIOTh IOPUANIHE 3HAYCHHS,
y CciMEHHHUX BIJHOCHMHAX 3alHTEPECOBaHI B IOPUIUUYHHUX
HACJTIJIKaX, 3aKPIMJICHUX y PIllIeHH] Cyay B Takid crpa-
Bi. AJDKE BCTAaHOBIICHHS TICBHOTO IOPHUANYHOTO (PaKTy
Hajae 0co0i MOXKIUBICTh 3MIHCHUTH CBOI Cy0O’€KTHBHI
mpasa.

Opnak, stk BmyuHo 3a3Havae J[.JI. Jlycnenuk, sxiio
FOpUIMYHA 3aiHTEPECOBAHICTh Y CIIPaBI 1€ MPOCTE TBEP-
JUKCHHSI 0cO0H, SKe HE Ma€ HisIKUX 00 €KTUBHUX KPHUTE-
piiB, To i1 HE MOXXHA PO3MISLAATH B SKOCTI OOCTaBUHH,
sKa Mae mpouecyaibHe 3HaueHHs. Ocoba, ska 3Bepra-
€THCS JI0 CYIY, 3aBKIH CTBEPIKYE, III0 BOHA 3aiHTEPECO-
BaHa y crpaBi. 3 ypaxyBaHHSIM IOJOXCHHS CT. CT. 55,
124 Konctutymii YkpaiHu 3’sICyBaTH HasBHICTb FOpH-
JIMYHOT 3aiHTEPECOBAHOCTI 0COOM TpH Mpe)1’ IBICHHI 3a-
SIBM TIPAKTUIHO HeMOoJiuBo [ 10, c. 40—41].

[Toromxyrounch i3 BHUIE3a3HAYCHOI TOYKOI 30pYy
HayKOBIIS-TIpOIIeCyallicTa, BApTO 3a3HAYUTH, 1110, SIK Ha-
CJIiJIOK, HEMA€E TiJICTaB BU3HAUATH IOPUAMYHY 3aiHTEp-
€COBaHICTh 0COOM SIK MEepPEeIyMOBY MpaBa Ha 3BEPHEHHS
JI0 CyAy 3a 3aXHCTOM, 30KpEeMa, y CIpaBax Mpo BCTAHOB-
JICHHS (aKTiB, 110 MAFOTh FOPUAMYHE 3HAUCHHS, Y CIMEHi-
HUX BIIHOCHUHAX.

3rigHo 3 4. 2 ct. 3 LIIK Ykpainu, y Bunajkax, Bcra-
HOBJICHUX 3aKOHOM, JI0 CYIy MOXYThb 3BEpPTaTHCS Op-
TaHW Ta 0COOM, SIKUM HaJIaHO TMPaBO 3aXUINATH MpaBa,
cBOOO/IM Ta iHTEepeCH 1HIIKX 0ci0 abo JAepKaBHI UM Cyc-
mijbHI iHTepecu. OHaK 32 TaKMX 00CTAaBUH IOPUIMYHA
3aiHTEPECOBAHICTh YKa3aHUX 0Ci0 00yMOBiIeHa iX (yHK-
LISIMH, YCTAHOBJICHUMH JIEP3KaBOIO.

BucnoBku. HemorpumanHs 3aralbHUX MEPEIyMOB
mpaBa Ha 3BEPHCHHS 1O CyIy i3 3asBOIO0 IPO BCTAHOB-
JeHHs (pakTy, 110 Mae FOPUJIMYHE 3HAYCHHS, Yy CiMei-
HUX BIJIHOCHHAX € MiJICTABOIO JUIS BIIMOBH Y BIJIKPHTTI
a00 3aKpUTTS BXKE BIJKPHTOTO IPOBA/UKCHHS Y CHpaBi
(4. 2 ct. 122 Ta ct. 205 HUIIK VYkpainu). OgHak oueBH-
HO, III0 TIPABOBI MPHITHCH, 3aKPIlUICHI B TIOJIOKEHHSX CT.
ct. 122, 205, 206 LIIIK Ykpainu, CTOCYIOThCS CIIpaB M030-
BHOT'O MPOBAKEHHS, Ta JI0 CIIPaB OKPEMOT'0 ITPOBAIKESHHS
MOXXYTh 3aCTOCOBYBATHCS 13 BIIIIOBITHIMH 3aCTEPEIKCH-
HsMu. Take mpaBoBe pEryIIOBAHHS, BIATIOBITHO, 3yMOB-
JIFO€ TIOPYIICHHS TIPOIIECYaTbHIX Ta MaTepiajbHUX IpaB
0ci0, sIKi 3BEPTAIOTHCS JI0 CYITy 3a 3aXHUCTOM. SIK HACITIJIOK,
HEOoOX1THO TIPUIHSATH BIJINOBIIHI 3MIHH 0 3arajbHUX TI0-
noxeHb okpemoro nposapkeHHs LITTK Ykpainm.
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