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IMMOHATTS IIPABA HA COIIAJIBHUM 3AXHCT

Ilocaidxnceno meopemuuni npobiemu 8U3HAYEHHS NPABA HA
coyianvHuil 3axucm Ax cyo’ €eKmMueHo2z0 puduiH020 nNPasa.
Ilocnidaxcerno ocobrusocmi yiei npasosoi Kkamezopii 6 CYyLacHux
COYiaANbHO-e KOHOMILHUX YMOBAX, 00 AKUX A8MOPOM 8i0HeECeHO
BU3HAHHA 8i0N08i0H020 NPABA MiPOI0 MOMCIUBOL NOGeIiHKU
oco0u; ocobausuil mexanidm peanizauyii yubozo npasa, AKUi
nompebye 0emanbH020 8pezyYNI06GHHA AKMAMU 3AKOH00aA6CMEa,
00206ipHUMU AKMAMU; CIPAMYEAHHA NPABA HA 3000601€HH
inmepecy ocobu; 3a0e3neiuernns yb020 NPasa BUKIIOUHO ULLAXOM
BUKOHAHHSA 0008’ A3Ki6 COUiaNbHO 30008’ A3AHUMU CYO eEKmamu
8cix popm enacHocmi ma 20cno0apr8anHsa; HAdiNeHHA UM
npaeom 8cix ocib, ski Ha 3aKOHHUX nidcmasax nepebysams
Ha mepumopii 0epicasu nicas HACMAHHSA COUiALIbHO20 PUSUKY;
(dinaHCcy8aHHA peanidayil yb020 NPasa 3a paxyHox oxceped,
He 3a00pOHEHUX 3AKOHOM; Peani3ayil npasa Ha CouianlbHuUil
3axucm y pi3HUX 0P2aRi3AULUHO-NPABOBUX POPMAX COUIALbHO20
3axucmy; OepicasHy zapanmosaricms npasa. Ha nidcmasi
3micmy yux 03HAK CHOPMYAbOBAHE BU3HAYEHHA NOHAMMA
npasea Ha COouianbHUll 3axXucm.

KrouoBi coroBa: IpaBo Ha COIiaIbHUI 3aXUCT, Cy6’€KTUBHE IOPUANYHE IIPABO, 3aKOHHUHN
iHTEpEecC, coliaTbHU PUSUK.

I[IuranHsa BU3HAUEHHS IOHATTA IIpaBa Ha COIIAJbLHUIN 3aXUCT 3aBMKAU
3aliMaJi 4iJbHe MicIle y HayIli mpaBa colianbHOro 3abesneuenHsa. OgHaK y
3B’A3KY 3 TpaHc(hopMaIli€eo CyCHiJIbHUX BiTHOCHH, III0 CTAHOBJIATH IIPEJMET
miei raaysi mpaBa, pO3IMIMPEHHSIM IPHUBATHOIPABOBUX 3acan y cdepi
COI[iaJILHOTO 3aXMUCTY, IMMOABOI0 HOBUX IOT0 BHUIIB, CY0’€KTiB, PO3IINPEHHAM
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S
KoJa colliaJlbHUX PU3UKIB, Ile HNHTAHHS HabyBae HOBOIO 3HAUEHHS Ta
0c00JIMBOI aKTyaJbHOCTI.

IIpo61ema BimcyTHOCTiI cepel HAYKOBI[iB OoZHOCTAMHOCTI IMOIO
BMBHAYEHHA IMOHATTA IPaBa Ha COI[iaJbHUN 3aXUCT MA€ He JIUIIe TeOPEeTUYHe
OiAr'pyHTs, ajie ¥ BIJMBA€E€ Ha IIPABOTBOPYICTH, IIPABO3ACTOCOBHY IIPAKTHUKY.
Huspka e(eKTUBHICTL 3aKOHOJABCTBA y cdepi COIiaJbHOTO 3aXUCTY, YaCTi
IIOPYILIeHHS BiAIIOBiTHOTO IIpaBa € HACJHIAKOM BifICYyTHOCTI KOHIIEIITYaJabHOI'O
CHUCTEMHOTrO Iiaxony a0 (opMyBaHHS 3axXO[iB COI[iaJbHOTO 3aXUCTy, IO
HEMOJKJIUBO 0e3 pOo3poOKM MOHATINHO-KaTeropiaJbHOTO amapary.

BusumaueHHs MOHATTA HpaBa Ha COIIaJbHUI 3aXUCT HEMOMKJIUBe 6e3
IOCTimKeHHA HAYKOBMX Ipallb BueHMX y cdepi s3aranbHOi Teopii mpasa,
3okpema Takux ak: M. I'. Axexcangpos, C. C. Ainexceen, M. I. Mary3so0B,
I'. C. IllepiieneBudY Ta iH., — AKi HEOJHOPA30BO 3BEPTAJINCA A0 BUBHAUECHHSA
MOHATTSHA, O3HAK, CTPYKTYPH Ta 3MicTy Ccy0’€eKTHUBHMUX HpaB JIOAUHU i
rpoMaasHuHa. I[ocHif:KeHHI0O NMOHATTS IpaBa Ha COIiaJbHUI 3aXWUCT
IIpUCBAYEHI TAaKOXK HAYKOBi Ipalli TaKuX AOCJITHUKIB y cdepi Teopii mpaBa
comiampHOTO 3abe3meuenusa, aK: B. C. Auapees, B. M. Augpiis,
H. B. Boaorina, M. JI. 3axapos, II. II. Ilununeaxo, C. M. Cunuyk,
I. M. Cupora, B. 1. Cramxkis, E. I'. TyukoBa Ta in. Tum He MeHIIle, HAYKOBi
BHCHOBKM IIMX Ta 0ararTbox iHINIMX BUEHUX HE BiAIIOBialOTh ITOBHOIO MipOIO
Cy4acHOMY CTaHy PO3BUTKY HayKH IIpaBa colliaJbHOro 3abe3ledeHHH,
OCKiNbKU 3Ae0isbiToro Oysau IMpoBeleHi 3a YaciB IpiopuTeTy AepKaBHOTO
3abe3meuyeHHA 0cCib, MI0 MOCTPaKAaJuW BiJ HECIPUATIMBUX HACHIAKIiB
coIliaJIbHUX PHU3MKiB, 0e3 BpaxyBaHHS PHUHKOBUX 3acaj HpU 3ilicHeHHi
coIiaJbHOTO 3aXWUCTy, AK Ile XapaKTepHO AJA CyYacHUX COIliaJbHO-
€KOHOMIUHUX YMOB PO3BUTKY CYCIIiJIbCTBA.

3 ypaxXyBaHHAM BUIIEBUKJAAEHOTO Memol0 cmami € KOMIIJIEKCHEe
IOCJHi)KeHHA O3HAK Ta 0CcoOJIMBOCTeH mIpaBa Ha COIiaJIbHUM 3aXUCT 3a
CYyYacHUX COIiaJibHO-eKOHOMIiYHMX YMOB PO3BHUTKY CycCcHiJbCTBa Ta
dopmMyaOBaHHA HOr0 aBTOPCHKOTO BUBHAUEHH.

IIpaBo Ha coIiaJIbHUU 3aXWCT HAJJEKUTH A0 Kareropii cy6’eKTHBHUX
IOPUIUYHUX IIPAB 0COOUMCTOCTi, ¥ 3B’ ABKY 8 UMM AOIiJIbHO PO3TJIAHYTU O3HAKU
cy0’eKTHUBHUX OPUAUYHUX IIpaB, cHOopMyJbOoBaHi HayKOBUAMU y cdepi
3araJjibHOI Teopii mpaBa.

Ha agymxy M. I. MarysoBa, 3araJbHuUMU pucaMu (0O3HaKaMu)
cy6’€KTUBHUX IOPUIUYHUX IIPaB €:

1) BusHaveHuil i rapaHTOBaHUII 3aKOHOM OOCAT IPAaBOBOI HOBEIiHKHU
oco0u;

2) rapaHTOBaHa 3aKOHOM c(epa IPOABY IOPUAMYHOI CBOOOAM 0CO0M;

3) Bum i mipa moBeniHKM, 3abeseueHa 000B’sI3KaMU iHIIIUX OCi0;

4) cnemudivuma popma HAmiJIeHHS MOBHOBAXKEHHAMH Cy0’€KTa Ha CBOI
uy uysKi mil;

5) 1opuauYHU croci® 3abesneueHHs 3aXUCTy iHTepeciB ocobu;

6) ropuguuHUNii 3acié posmomiay comiaabHUX OJar i hopmMa 3aJ0BOJIEHHA
MaTepiaJbHUX i KyJIbTYpPHUX HOTPed ocobu. ITpu mboMy BUeHUI 3ayBasKyBas,
0 KOKHa OKPeMO B3ATa O3HAKa He PO3KPUBAE CYTHOCTI HOHATTA
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cy0’€KTUBHOTO IOPUAMYHOTO IIpaBa, OJHAK iX CHCTeMHE DPO3YMiHHS Iae€
BUYEPITHE YABJEHHA PO CYTHiCTH Aamoi mpaBoBoi Kareropii [1, c. 145].

JI. A. Jlyup BuU3Haya€ JHUIle YOTHUPU O3HAKU Cy0O €KTHUBHOTO
IOPUIUYHOTO IIPaBa i 3a3Hayvae, 110 JaHy IPABOBY KAaTeTopilo XapaKTepusyooTh
Taki 0co0JMBOCTI:

1) Mo:xaIMBa IOBEOiHKA;

2) peamisarisa 1iei moBemiHKU 3a1J1A 3aJ0BOJIEHHSA BJIaCHUX iHTepeciB;

3) Meki MOKJIMBOI MOBEAIHKMN BM3HAUAIOTHCA HOPMOIO IIPaBa;

4) nep:xaBHe 3abesleueHHs BiJMIOBiTHOTO IpaBa ILJISXOM IIOKJIAJeHHS
000B’a3Ky (000B’A3KiB) Ha iHIimoro (3000B’s3amoro) cyb’ekra [2, c. 267].

Ha migcraBi mpoaHaisoBaHMX TOUYOK 30Py MOKHA 3pOOUTH BHCHOBOK,
II10 TIEPIOI0 I OCHOBHOIO 0O3HAKOIO, AKA XapaKTepusye MpaBo Ha COIiabHUMA
3aXUCT fAK Cy0’€eKTHBHEe IOPUANYHE IIPaBO, € HOro BU3HAYEHHA Mipoio
MOJKJINBOI MOBeAiHKM ocobu. Tum He MeHIIe, B JiTepaTypi OO IILOTO UYacy
TOYaThCA AMCKYCii 1100 BUBHAYEHHA MOHATTSA Cy0 €KTUBHOTI'O IOPUIUYHOIO
ImpaBa uYepe3d «Mipy» UM «BHUI» MOMKJMUBOI IOBENiHKHM ocobucTocTi. BapTo
KOHCTATyBaTu TON (aKT, IO OiJBIIicTh HAYKOBIIB JOTPUMYETHCHA
«KJACUYHOT'0», Ha IXHIO TYMKY, IIiAX0y i BUBHAYAE TMOHATTA Cy0 €KTUBHOTO
mpaBa AK «Mipy MOMKJIMBOI moBemiHKu» [3, c. 92].

Bigomuit teoperuxk M. I'. AjlekcaHIpPOB HPONOHYBaB MOMOBHUTH
BU3HAUEHHS IIOHATTSA Cy0’€KTHMBHOT'O IIpaBa BKa3iBKOIO He JIHINle HAa Mipy, a
M Ha BUJ MOMKJINBOI IOBEeNiHKMW, BUXOAAYM 3 TOrO, IO KaTeropida «Mipa»
xXapakTepusaye cy0’€KTHBHe IIpaBo Jiuile 3 KijbKicHOI cTopoHu [4, c. 176].

3 TaKO0I0 JYMKOIO Ba}KKO MOTOAUTHUCA OCKiJIbKY BUKOPUCTAHHA HOHATTSA
«Mipa» cunpaMoBaHe, B IIepIIy uUepry, He Ha IOPiBHAHHA KiJbKicHUX
XapaKTepPUCTUK Pi3HUX 3a 3MiCTOM Cy0’€KTHMBHMX IOPUIWUYHHUX IIPaB, a Ha
BUBHAUEHHA MEXK, ¥ AKUX yIIpaBoMoueHa ocoba Moxke miatu. Ha Hamry qIymMKYy,
caMe KaTeropisa «Mipa» mOBMHHA 3aCTOCOBYBATHCS HNPU BU3HAYEHHI IMOHATTA
ImpaBa Ha COIliaJbHUII B3aXWCT, aiKe, 3 OAHOrO OOKYy, BOHA XapaKTepU3YeE
BiATIOBilHE NpPaBO AK CKJAAHE CTPYKTYypPHE YTBOPEHHA, IO CKJIAJAETHCA 3
HU3KU €eJIEeMeHTiB, a 3 IHIIIOT0O — BUKOPUCTOBYETHCA i AJAA AKicHOI
XapaKTepUCTUKHU IILOTO IIPaBa, OCKIiJbKH CIPUIE PO3YMIHHIO OCTaHHBOTO
SIK MOJKJIMBOCTi IIE€BHOI IOBEIiHKMU.

HacTynmHOI0 03HAKOI0 IIpaBa Ha COIiaJbHUMN 3aXUCT AK CY0’€KTHBHOTO
IOPUIUYHOIO IIpaBa € BU3HAUEHHSA MEXK MOJKJIMBOI BiJIIOBiMHOI IOBENiHKHU
HOPMOIO mpaBa. He muBiAYMCH HA Te, II[0 HPaBO HA COIiaJILHUNA 3aXWCT €
IPUPOAHUM, a OTKe, NMOBUHHO JHIlle BU3HABATHUCA JEP/KaBOI0 i Helo
rapaHTyBaTucd, TUM He MEHIIe, Ile IpaBo Iimjarae He Juire (Qikcarii, a i
MeTaJbHiN MpaBOBill perjaMeHTaIlii Ta po3polbIili 0cOOIMBOrO MeXaHi3My HOTo
peamisamii Ta 3axucTy. BoHO He peasidyeTbcs aBTOMATHMYHO, a IOTPeOye
3HAUHUX KOHITIiB i BiAMOBiAHMX piIlleHh KOMIIETEHTHUX OPTaHiB.

Tak, mpaBo Ha COIliaJbHUI 3aXMCT, III0 BKJIIOYAE B cebe 3abealeuyeHHA
B pasi MmoBHOI, 4acTKOBOI ab0 THMMYacoBOi BTpaTU Ipalle3JaTHOCTi, BTPaTU
roayBaJIbHUKA, 0e3po0iTTa 3 HeszaJeKHUX BiJ 0coOM OOCTaBMH, a TaAKOXK Yy
CTApOCTi Ta B iHIIINX BUOAaJKaX, IepegdaueHnx 3aK0HOM, 3aKpimieHe y ct. 46
Koucrurynii Ykpainu. Ile mpaBo rapaHTyeThcsa 3arajbHOOOOB’I3KOBUM
Iep:KaBHUM COIliaJIbHUM CTPaXyBaHHAM 3a PaXYHOK CTPaXOBUX BHECKIiB
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rpoMagsaH, MiAOPUEMCTB, YCTAHOB i opraHisalliii, a Taxko OIOIKeTHUX Ta
iHIIMX ApKepesi CoIliaJbHOTO 3a0e3leueHHsA; CTBOPEHHAM MepeKi Jep:KaBHUX,
KOMYHaJIbHUX, IPUBATHUX 3aKJAAiB AJA JOTJIAAY 3a HelpalesgaTHuMu [5].

Kpim Toro, mpaBo Ha colliajgbHe 3a0e3leueHHs 3aKpillleHe HU3KOIO
Mi’KHaApPOJHO-IIPABOBUX aKTiB, AKi paTudikoBaHi BepxosHoio Pagorwo Ykpainu,
a OTJKe, € YaCTHUHOIO HAI[iOHAJHbHOTO 3aKOHOJAaBCTBa, cepel AKHX 3arajbHa
IeKkJaparnia mpas JjgogumHu 1948 p. (cr. 22), MiskHapogHUII MaKT IPO
eKOHOMiuHi, comianbHi i KyabTypHi npaBa 1966 p. (ct. 9), Kousennia OOH
npo mpaBa autuHum 1989 p. (cr. 26), €Bpomeiichka colljiaJbHa XapTida
(meperasauyta) 1996 p. (ct. 12) Toiro.

MexaHisMm peaJsizariii mpaBa Ha COIliaJIbHUY 3aXMCT TaKOXK BU3HAUYAIOTh
TaKi aKTu 3aKoHomaBcTBa, #AK OcCHOBM 3aKOHOJZAaBCTBa IIPO
3araJbHO000B’ A3KOBE JepsKaBHe colliajdbHe cTpaxyBaHHS Bixg 14 ciuHa
1998 p., sakouu Ykpainu «IIpo 3araibHOOOOB’SI3KOBe Iep:KaBHE colliajbHe
ctpaxyBaHHA» Big 23 BepecHa 1999 p., «IIpo s3araabH0000B’A3KOBE
Iep:KaBHe IIeHcilime cTpaxyBauHA» Big 9 aunua 2003 p., «IIpo comianbmi
nocayru» Big 19 uepBua 2003 p., mocranoBu Kabinery MiHicTpiB YKpainu
«IIpo momaTKoOBi comianbHi rapaHTii 114 Masmo3abe3neueHnX ciMell 3 XBOPUMU
IiTBMHU Ta 3 JiTHMHU IMEPIIOro i APYToTro POKY KUTTsA» Bix 8 srororo 1994 p.
Ne 66, «IIpo sarBepas;xeHHs [lopAaKy 3a0es3leueHHsS TeXHIYHUMY Ta iIHIITUMET
dacobamu peabimiTamii imBamimiB, miTeli-imBaJgimiB Ta iHIIKX OKpeMHUX
KaTeropiii HacemeHHsa» Bim 5 kBitma 2012 p. Ne 321 rorro.

Kpim Toro, y 3B’A3Ky 3 TpaHcdopMalli€eo CYCIiJIbHUX BiTJHOCHUH, AKi
CTAHOBJIATH IPEeIMeT IIpaBa COIliaJbHOTO 3abe3leueHHsA, PO IO HIJIa MOBa
paHilie, TpaBo Ha COIiaJILHUM 3aXMCT MOMKe OyTH 3aKpillieHe He JIMIIlE Ha
3araJbHOJepP)KaBHOMY piBHi, aje ¥ Ha MyHinunaabHOMYy (piBHiI opraHism
MicIleBOTO CaMOBPSAAYBaHHA) UM JOKaJbHOMY (PiBHI KOHKPETHOTO
migmpueMcTBa, yCTAaHOBM, OopraHisamii) piBHAX, a TaKoX MOoXKe OyTu
nepenbaveHe y JOTOBOPi. ¥ TaKOMY BUIIAJKY 3MiCT IIbOTO ITpaBa MOXKE CYTTEBO
BimpisHATHCA Bij mpaBa Ha comiaJlbHMH 3axXWCT, rapaHTOBAHOIO Ha
HAIliOHAJBLHOMY PiBHi, 3ajieKHO Big cy6’eKTiB, imTepecy, Ha 3aJ0BOJIEHHS
SIKOTO IIPaBO CIpPAMOBaHe, HOTro 00CATY Ta iH.

Bapro KoHcTaTyBaTH, IO AJA YKpaiHM AK OpPaBoBOi cormiajbHOI
Iep:KaBU XapaKTepHa 3HaYHA 3aperyJibOBaHiCTh IpaBa Ha COIiaJbHUIN 3aXHUCT,
110 IPOABJIAETHCA Y BeJUKiNl KiJIBKOCTI HOPMAaTUBHO-IIPABOBUX aKTiB PisHOI
opuauYHOl cuau y chepi mpaBoBoro 3abesmedueHHs BimmoBigHoro mpasa. Lle
OB’ A3aHO 3 TUM, IO TPABO HA COIiaJbHUH 3aXUCT € KOMILJIEKCHUM IIPAaBOM,
AKe 00’egHye B c00i meBHY CYKYHOHICTh B3a€MOHNOB’S3aHUX Ta
B3a€EMOBYMOBJIEHUX CY0’€KTMBHUX IIpaB, CIPAMOBAHUX Ha 3aJ0BOJIEHHIA
iHTepecy ympaBOMOYEHOTO cy0’eKTa.

SIK BuUMIMBae 3 MOmepeaHBbOI O3HAKM IIpaBa Ha COIliaJbHUI 3aXUCT,
OIHi€I0 3 CYTTEBUX HOT0 0COOJMBOCTEI € KaTeropia iuTepecy, Ha 3aJOBOJIEHHS
SIKOTO Ile IIPaBO CIIPSIMOBAaHE.

JleranbHe BU3HAUeHHSA IMOHATTSA iHTepecy HajxaHe y pimeHHI
Koucrurynifinoro Cyny Ykpainm Bixm 1 rpyaaa 2004 p. Ne 18-pm/2004,
BiATIOBIHO 0 AKOT0 OXOPOHIOBAHUU B3aKOHOM iHTepec MOTPiOHO pPO3yMiTu
K NparHeHHA 0 KOPUCTYBAaHHA KOHKPETHUM MaTepiajlpHuUM Ta/abo
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HeMaTepiaJbHUM 0JIaroM, AK 3YMOBJIEHUI 3araJbHUM 3MiCTOM 00’€KTHUBHOTO
i mpaMo He omocepeAKOBAHUIl Y cy0’€eKTUBHOMY IIPaBi MpPOCTUl JIETiTUMHUII
JIO3BiJI, IO € caMOCTiiHMM 06’€KTOM CyZOBOTO 3aXMCTy Ta iHIIMUX 3aco0iB
IIPaBOBOI OXOPOHU 3 METOI0 3aJ0BOJIEHHS IHAMWBIAYAJTIbHUX 1 KOJEKTUBHUX
moTpeb, AKi He cymepeuath KoHcruryiii i sakomam YKpainu, cycHiJibHUM
iuTepecam, cIpaBeIJMBOCTi, HOOPOCOBiCcHOCTi, pPO3yMHOCTiI Ta iHIIUM
3araJbHOIIPpaBOBUM 3acamaMm [6].

HocnimkeHHI0O NOHATTA «3aKOHHUI iHTepec» NIPUCBAYEHI TaKOX
YHCJIeHHI HayKOBi mIpalli BueHuX. 3oKkpema, Ha gymry O. B. MaabKko, TaKkoio
IIPaBOBOI0 KaTeropieio € BimoOpaskeHUil y 00’€KTUBHOMY IIpaBi abo Takwuii,
1[0 BUILJIMBA€E i3 HOT0 3arajbHOTO 3MiCTy, Ta MEBHOIO0 MipOI0 rapaHTOBaHUMA
IEep:KaBol0 MPOCTUH IOPUAUYHUN MO3BiJ, AKUI BUPaAKaeThCA y HaMaraHHi
cy6’eKTa KOPUCTYBAaTHUCA KOHKPETHUM COITiaJbHUM 0JIaTOM, a TAKOK YV JeAKUX
BUNAJKaX 3BEpPTATHCA 3a 3aXMCTOM J0 KOMIIETEHTHHX OPTaHiB 3 METOIOo
3aJIOBOJIEHHS BJIACHUX IIOTPe0, sAKi He cymepeuars cycmijabHuUM [7, c. 182].

Bapro morogutucs 3 TBepmixeHHaM C. C. AleKceeBa, III0 BpaXyBaHHA
iHTepecy B MOHATTI cy0’€KTMBHOIO IOPUAUYHOTO IIPaBa MO3BOJIAE 13 OiIBIIOIO
TIOBHOTOIO BUBHAUNTY 3HAUEHHS IIpaBa B CUCTEMi CyCHiJILHUX BiHOCHUH, 110T0
PoJab AK IOPUAUYHOTO 3aco0y 3a0esleueHHsS KUTTEBUX iHTepeciB i Takum
IIJIAXOM IIOB’fA3aTH aHaJNi3 cy0’€KTMBHUX IpaB 3 peaJbHUMHU BiHOCHHAMU,
a B KiHIIeBOMY paxyHKY — 3 eKOHOMiuHuMM 0asmcoM cycmijbcTBa [3,
c. 306-321].

3 ypaxXyBaHHAM BHII€BUKJIAJEeHOTO, BPaxOBYIOUM TOH (aKT, IO
pearisaliis mpaBa Ha COIIiaJbHMHM 3aXMWCT COPAMOBaHA Ha OTPUMAaHHSA
KOHKPETHUX MaTepiaJbHUX 6Jar Ta/ab0 KOMILJIeKCY HeMaTepiaJbHUX 3aX0/IiB
(BuIiB coIliaJIbHOTO 3aXMWCTy) 3 METOI0 IONOJIAHHS UM IIOM AKIIEeHHSA
HECHPUATIUBUX HACHIAKIB cOIialbHUX PUSUKIB, MOKHA 3pOOUTU BUCHOBOK,
110 iHTepecoM, Ha 3aJOBOJIEHHA SKOT0 CIPAIMOBaHA peaJjisallifd IpaBa Ha
COIlliaIbHUM 3aXHUCT, € 3YyMOBJIeHE 3araJIbHUM 3MiCTOM 00’€KTHBHOIO i IpAMO
He oIlocepenKOBaHe B Cy0’€eKTMBHOMY INpaBi mparHeHHA OO OTPUMAHHSA
KOHKPETHOro MarepiasbHOro 6jara Ta/abo0 KOMILJIEKCY HeMaTepiaJbHUX
3aX0[liB, COPAMOBAHMX Ha IOJOJAHHA YW IIOM AKIIEHHA HECIPUITIUBUX
HACJiIKiB coIliaJlbHUX PUSHUKIB.

Bapro szasHaumTH;, IO peasiidyBaTu iHTepec yIpaBoMoueHa ocoba y
ImpaBi comiambHOrO 3a0e3leUYeHHSA MOKe JIMIle B pe3yJbTaTi BiAmoBimHOI
MOBeIiHKM CTOPiH cycHinbHUX BimHocuH. ToMy nad HaJIeXKHOTO 3aJJ0BOJIEHHS
KOHKPETHOTO iHTepecy ympaBoMouYeHa ocofa ITOBMHHA MaTU MOMKJIUBICTH
BU3HAUATU He JIUIIIE CBOIO, a ¥ UyKy HOBENiHKY.

Ax sasmauvae C. M. CuHUYK, Cy0’€KTUBHOMY IOPHUAUYHOMY IIPaBY
KopecIoHAye 000B’sI30K BiAIOBiOHOTO coIliaJbHO 3000B’sA3aHOT0 Cy0’€KTa
BUKOHATH BUMOTY Imepinoro. HeBuKoHaHHS 000B’sA3Ky Ipu3Bene IO
HEeMOJKJIMBOCTI 3milicHuTH Ccy0’€KTHUBHE IOpuUANYHe mpaso [8, c. 174].

OcKiJbKU IpaBo Ha colliajibHe 3a0e3leueHHA € KOMILIEKCHUM IIPaBOM,
IIpo 1110 HIJIa MOBa BUIIlE, TO peaJidallid IIbOT0 IpaBa 34iMCHIOETHCA HIJIAXOM
mpen’ ABJI€HHS BUMOTH 0 3000B’A3aHOTO Ccy0’€KTa IpaBOBigHOCUH y cdepi
colliaJbHOTO 3a0e3MeueHHA I1[0/I0 OTPUMAaHHSA KOHKPETHOTO BUY COIliaJIbHOTO
saxmcTy. Taka mos3uIria miJKoOM BiAmoBimae TBepAKeHHIO HpPO Te, IO
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pearizaria gocaimKyBaHOTO IIpaBa CIOpPAMOBaHA HA 3aJ0BOJIEHHS iHTepecy
yIpaBOMOUYeHOro cy0’eKTa.

OcobnuBicTIO ImIpaBa Ha COIiaJbHUM 3aXHCT 3a CYYacHOTO CTaHY
CcOoIiaJIbHO-eKOHOMIUHMX BifHOCMH B YKpaiHi € Te, 1o #oro peaJisariisa
3MiMCHIOETHCA IIJIAXOM BUKOHAHHS BHUMOTU YIPABOMOYEHOTO COIiaJIbHO
3000B’sI3aHMMU Cy0’eKTaMH’ BCix (popM BiacHOCTI Ta rocmomapioBaHHs. Tak,
Y CyYacHHU IIepiof cIocTepiraeTbcs 30iJbIIeHHA KiJbKOCTI 3060B’sA3aHUX
cy6’eKTiB CcOIiaJIbHOTO 3aXUCTy HeAep:KaBHOI (IpUBaTHOI) (hopMU BIACHOCTI,
POSBIIUPEHHs JOKAJIbLHUX (POPM COIIiaJbHOT'O 3aXWCTYy, BU3HAHHSA COIiAJIBLHO
3000B’A3aHUM cy0’eKTOM (pismuHOI 0c0oOu (colliasbHMUII IPAaIliBHUK).

OxHielo 3 03HAK Cy0’€KTHBHOTO IOPUAMUYHOTO IIpaBa, Ha AYMKY
M. I. MarysoBa, € cuenudiuaa chepa IPOSBY IOPUIUUYHOI ¢cBOGOIU 0OCOOHM.
IITo cTocyeThesa mpaBa Ha COIiaJbHUI 3aXUCT — TaKoIO c(heporo € CyCIiJbHi
BigHOCUHU, 1110 BUHUKAIOTh ¥ 3B’ A3KY 3i 37ifiCHEHHAM KOMILIEKCY IPaBOBUX,
opraHizamiiHux, eKOHOMIUHMX Ta (PiHAHCOBUX 3aXO0JiB, CIPAMOBAHUX Ha
MOJOJIAHHA YU IIOM AKIIEHHS HECHPUATJIMBUX HACHIAKIB comialbHUX
pusukis [1, c. 176].

Came IIe IIOJIOXKEHHS 3YMOBJIOE BJIACHI, XapaKTepHi BUKJIIOUHO IJId
IIpaBa Ha coIliaJbHUI 3aXUCT, iioro ocobauBocti. Tak, B. I. CramkiB miakom
JTOpevHo 3a3Hauvae, IM0 OyAb-gKe BU3HAUEHHS Ta 3aKPiIllJIeHHs BiAIOBiZHOTO
IIpaBa IIOBUHHO BPAaXOBYBATH TaKi acIeKTH:

1) oxomyeHHsS COIliaJbHMM 3aXMCTOM ycix 0e3 BHUHATKY 0cib, aAki Ha
3aKOHHUX IIiicTaBax IepeOdyBalOTh Ha TEPUTOPii mep:KaBu;

2) BUHUKHEHHS BiAIIOBiAHOTO IpaBa y 3B SA3KY 3 HECIPUATIUBUM
HaCJiTKaMM COIliaJIbHUX PU3UKIiB;

3) peasisaria mpaBa Ha COIliaJIbHUI 3aXUCT y pi3HOMaHITHUX (opmax;

4) dimaHCYBaHHA COIIiaJIbHOTO 3aXWHCTy 3a PaxyHOK PIi3HHX mKepel,
He 3a00pOHEHUX 3aKOHOM;

5) mep:KaBHe rapaHTYBaHHS HaJIeXKHOTO JIIOAWHI IIpaBa Ha colliajbHe
3abesmeuenna [9, c. 23].

Tax, He IUBIAYNCH Ha Te, IO BigmoBimHo mo ct. 46 Komcturyiii
YKpaiHu IIpaBo Ha COIiaJbHUM 3aXMCT HAJEMKUTHL BUKJIOUYHO IpoMaasHaM
Ykpainu, ogHaK BiamosBigzuo 1o ct. 26 OcHOBHOTO 3aKOHY iHO3eMIIi Ta ocobu
0e3 rpoMagAHCTBA, II0 HepeOyBalOTh B YKpaiHi Ha 3aKOHHUX IIiJcTaBax,
KOPHUCTYIOTBCA THUMM CAMUMMU IIpaBaMU i cBOOOJZAMM, a TaKOK HECYyTh TaKi
cami 000B’A3KHU, AK 1 rpoMaganu YKpainu. AHajloTiuHe IMOJ0KeHHA MiCTUThCSA
y OinbIIOCTI HOPMATHBHO-IIPABOBUX AaKTiB, SKi BHU3HAUAIOTh MeXaHidM
peaiisarii mpaBa Ha comiaJbHUU 3aXWCT i AKi BiKe sragyBanaucA. Takum
YMHOM, BPaxoBYIOUM TOH (PaKT, IO IPaBO Ha COIMiaJbHUMN 3aXUCT €
MIPUPOIHUM IIPAaBOM, MOYKHa 3POOUTH BUCHOBOK, IO HUM BOJIOAIIOTH yci
oco0u, He3aJeXKHO BiJ IXHBOTO IIPABOBOT'O 3B’SA3KY 3 IEBHOIO IEePyKaBOIO.

VY:Ke HeoZHOPa30BO MOBA WMIJa IIPO IPUPOSHO-IIPABOBUIU XapaKTep
IpaBa Ha COI[iaJIbHUM 3aXHCT, IO O3HAYae HOro HpPUHAJNEXKHICTh 0cobi 3
MOMEHTY HapomxeHHA. [le TBepa:KeHHA IMOTpedye TOTATKOBOTO IIOACHEHHS.
HificHo, B)Ke 3 MOMEHTY HAPOIKEeHHsS ocoba HamiIAeTbCId MOKJIMUBiICTIO
BOJIOZITH NPaBOM Ha COIiaJIbHUU 3aXUCT, OJHAK TPUBAJNN IIPOMIiKOK Uacy
BOHA Ma€ CyTO TeOPeTHUHUH xapakTep. OcobiuBicTioO mpaBoBigHOCUH V chepi
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colliaJbHOro 3a0esleueHHs (a IIpaBOo Ha COIiaJbHUII 3aXUCT MOXKe OyTu
peajiizoBaHe BUKJIYHO Yy BifIDOBIiJHMX IIpaBOBigJHOCWHAX) € Te, IO
ImepesyMOBOI0 iX BHHHUKHEHHS € BIJIMB Ha 0C00y COIiaJbHOTO PUBUKY
KOHKpeTHOro Buay. TakuM YMHOM, caMe 3 HACTAHHAM COIiaJbLHOTO PU3UKY
ocoba 3JaTHa peaslisyBaTH CBO€ IIpaBO Ha COIliaJbHHII 3axXMCT, a OTKe,
BUKJIIOUHO 3 IIbOI'O MOMEHTY MOKHA TOBOPHUTH IIPO peajibHe BUHUKHEHHS
BimmmoBigHOrO IIpaBa.

VBech KOMIIJIEKC IIPAaBOBUX, OpPraHi3amiiHMX, eKOHOMIUHUX Ta
diHaHCOBUX 3axXO0MiB, CIPAMOBAHHX Ha MOJOJAHHA YU IIOM AKIIeHHS
HECIIPUATJINBUX HACJIIKIB comiaJbHUX PHU3UKIiB, MOXKe 3IiliCHIOBATHCSA B
pisHUX opramisaiiiino-mpaBoBux (GopMax, a BUKOPUCTAHHS OyAb-IKOI 3 HUX
Mae pisHi comiambHO-eKOHOMiuHI Hacaigku. OpranHisarmiliHO-IpPaBOBUMU
dbopmamMu coniajsbHOro 3axmucTy, Ha aymMky H. B. Bosotinoi, €
3araJbHO000B’ A3K0Be Oep:KaBHEe colliajbHe CTpaXyBaHHSA, AKe, AK 3a3HaUa€
BUeHA, € MiJCHCTEeMOIO COIliaJhbHOT'0 3aXMCTy Ta BKJIIOUAE B cebe IOeKiIbKa
BHUIIiB: Jep:KaBHaA COIliaJibHa MOIIOMOra; CIeliaJbHUN COIiaJbHUI 3aXICT;
IOJAaTKOBUI COIliaJibHUI 3aXMCT Ta Helep:KaBHe collianbue 3abesmeuenua [10,
c. 6]. IIpaBo Ha comiaJbHMII 3aXUCT MOXKe OYTU peaJidoBame B paMKaX KOXKHOI
3 HHUX, III0 3aJIeKUTH Bil cTaTycy yIPaBOMOUEHOro cy0’eKTa (Iep:KaBHUMI
CIy:KO0O0Bellb, AUTHHA-CHPOTA TOINO), CILJIATH HUM (3a HBOT'O) CTPaXOBUX
BHECKiB, COIiaJIbHOTO PU3UKY, Ha IIiJicTaBi AKOT0 BUHUKJIO BiIIOBiIHE ITPaBo.

OcTaHHBOIO, IPOTEe UM He HaWBaKJUBIiIlIOIO, 0O3HAKOIO IIpaBa Ha
COIliaJIbHUM B3aXWCT € HMOoro Jep:KaBHe rapaHTyBaHHsA. Tak, BiAIOBigZHO n0
cr.cT. 55—-56 KoHcTuTryiii YKpaiHu Ko:KeH Mae IpPaBO Ha OCKap:KeHHA B
cynmi pimrens, Aifi um 0e3miAJbHOCTI opraHiB gep:KaBHOI BJaAu, OPraHiB
MicIIeBOT0 CcaMOBPSAAYBAHHA, HOCAaZOBUX i cay:xK0o0Bux ocib, Ha
BiAIIIKOMYBaHHA MaTepialbHOI Ta MOPAJLHOI KOOI, 3aBJaHOI He3aKOHHUMU
pimennamu, giamMu uu 0e3miaabHicTIO BigmoBigHux cy6’exkTiB. I1i mososkeHHsA
¢ OesamenAmiiiHOI0 TapaHTi€l0 IIpaBa Ha COIiaJbHUM 3aXHCT, OCKiJIBKU
KOHKPEeTH30BaHi YNCIeHHUMHU HOPMATHUBHO-IIPABOBUMHU aKTaMU, Ta AETAJILHO
yperyaboBaHi IIpollecyaJbHUMM HOpPMaMH IIpaBa.

TakuM yYMHOM, O3HaAKaMM NOpaBa Ha CONiaJlbHUN B3aXMCT HAK
cy0’€KTHUBHOI'O IOPUAUYHOrO IIpaBa 0codu €:

1) BOHO € Mipoi0 MOKJINBOI HMOBEIiHKU 0CO0U;

2) MexaHi3M peaJiszanii mboro mpaBa moTpebye OeTalbLHOTO
BPEryJIOBaHHS aKTaMU 3aKOHOIABCTBA, NOTOBIipHUMUN aKTaMU;

3) cupsMoBaHe Ha 3aJ0BOJIEHHS iHTepecy ocobu;

4) 3abes3meuyeHHd IbOT0 IIpPpaBa MOMKJIMBE BUKJIIOYHO MIJIXOM
BUKOHAHHSA 00OB’sIBKiB cOIlialbHO 3000B’A3aHUMH Ccy0’€KTaMu BCix Gopm
BJIACHOCTi Ta TOCIIOHAPIOBAaHHS;

5) HamileHHA MM IPaBOM ycix ocib, gKi Ha 3aKOHHHUX IIifcTaBax
mepedyBaioTh Ha TepuUTOpil mep:kaBu;

6) MOJKJIMBiCTh peaJisalrii IbOro ImpaBa BUKJIOYHO MicJsd HacCTaHHSA
COIIiaJIbHOTO PUSUKY;

7) dpimancyBaHHA peatisalii IIOro mpaBa 3a PaxyHOK IKepes, He
3a00pOHEHUX 3aKOHOM;
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8) peaiizalia mpaBa Ha COIiaJbHUUM 3aXWCT 3OiMCHIOETHCA B Pi3HUX

opraHisaIifino-npaBoBux (Gopmax;

9) mepsxaBHA rapaHTOBAaHiCTH IIpaBa.
3 ypaxyBaHHAM BUIIEBUKJAJEHOI0, MOMKJMNBO BU3HAUUTHU IIOHATTSI

npaBa Ha coIiaJbHUN 3axXUCT AK 3aKpilljieHYy HaAIlioHAJBHUMU Ta
MiXKHApPOIHUMH HOPMATHUBHO-IIPABOBUMU aKTaMU, JOTOBIipHUME aKTaMU Mipy
MOJKJMBOI IOBEAiHKMU, CIPSAMOBAaHY Ha 3aJ0BOJIEHHA iHTepecy IIOIO0
OTPUMaHHS KOMILIEKCY MaTepiaabHUX 6Jar Ta/ab0 HeMaTepialbHUX 3aXO0IiB
I TOMOJIAHHSA UM IIOM AKIIEeHHSA HECIPUATINBUX HACTIAKIB colialbHUX
pusukKiB masxom peaJisalii o00B’A3KiB comiaabHO 3060B’sI3aHUMU
cy6’eKTaMu Bcix )OpM BJIACHOCTI Ta TOCIOAapIOBaHHA.
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Bopuuenko E. B. IlonaTue npaBa Ha COIUAJIBHYIO 3aAIIUTY

Hcecnedyrwomes meopemuueckue npobiemvl onpedeiernus npasa Ha COYUALbHYI0
3auumy Kak cybsexmuerozo opudureckozo npasa auinocmu. IIpoarnanu3uposatst
0co0eHHOCMU 3MOll NPAB060Il KAmezopul 8 COBPEMEHHbLX COUUANLbHO-IKOHOMULECKUX
YC0BUAX, K KOMOPbLM ABMOPOM OMHECeHb. NPUIHAHUE COOMBemcmaynu,ezo npasa
Mepoil 603MOHCHO20 No8edeHUs LULA; 0COObLIL MeXAHU3M Peaau3ayuu 0aHH020 Npasa,
Komopblli. mpebyem O0emanbHO20 Ypezyiupo8arus AKMAMU 3aAKOHOOameabcmea,
002060pHbLIMU aKmMamu; onpedeseHue OAHH020 NPasa, Ha YyoosjemaeopeHue Komopoi
OHO Hanpasniero; obecneyernue 0AHHO20 NPABA UCKLIOLUMEAbHO NYMeM 6blNOJHEeHUS
0043aHHOCMeEll COUUALbHO 00A3AHHbIMU CYOBeKMamMu 6cex Yopm co6CmEeHHOCMU U
Xx034illcmeoeanus; Halerenue OAGHHLLM NPABOM 6CeX AU, KOMOpvle HA 3AKOHHbLX
OCHOBAHUAX HAX00AMCA HA MepPpUmopul 20cy0apcmea noc.e HacmynJienus CoyuaibH020
pucka; QuHaHcupoaHue peanusdayuu 0aAHHO0Z0 Npasa 3a ciem UCMOYLHUKOS, He
3anpew,eHHbLX 3AKOHOM,; Peaau3ayuiio npasa Ha COYUANbHYI0 3aULUMY 6 PA3AULHbLY
OP2AHU3AUUOHHO-IPABOBLLX (POPMAX COUUAALHOU 3AUUMbL; 20cYy0aApCmMEeHHYI0
2apanmuposannocmsv npasa. Ha ocrhosanuu codepicanus 0aHHbLX NPUSHAKOE
chopmyruposaro onpedesieHue NOHAMUSL NPABA HA COUUALbRYIO 3aujumy.

Kntoueensle cnosa: npaso Ha coyuanivbryio 3auumy, cybsexmueHoe opuduieckoe
npaeo, 3aKOHHbLIL UHmMepec, COUUALbHbLI PUCK.

Borichenko, K. V. Definition of the Right to Social Protection

The article investigates theoretical problems of determining the right to social
protection as a legal right. Peculiarities of this legal category in the modern socio-
economic conditions are defined. Those are: recognition of this right as a measure of
possible behaviour of a person; a special mechanism for implementation of this right,
which requires detailed regulation by legislative acts and contractual acts; right to
social protection is aimed at serving interests of individuals; ensuring of this right
only by dint of duties of social obliged subjects of all forms of ownership and
business patterns; this right is offered to all persons who lawfully reside the State
after a social risk; implementation of this right is funded by sources not prohibited by
law; the right to social protection is exercised in different legal forms; the right is
guaranteed by the State. The definition of the notion «right to social protection» is
formulated based on the content of these peculiarities.

Keywords: right to social protection, subjective legal right, lawful interest,
social risk.
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