I.dpaHKo Npo CyTHiCTh MpaBa
CaBeruyk H.M.
FOpugnuHuii iHCTUTYT
IIprKapraTCbKOro HarjioOHa/JIbLHOI'O
yHiBepcuTeTy imeHi B.CTedaHuka,
BUKJIa/lau Kadepu
Teopii Ta icTopii JepskaBH i rpaBa
OcMUC/IeHHsT CYyTHOCTI TIpaBa, MOTr0 MPU3HAYEHHS i PO/ B CYCIUIbCTBI, JKUTTI

JIIOZIVHW, BpEryJ/l0BaHHS CYCIiJIbHUX BiJHOCHMH, Ha 3acafiaXx TapMOHIWHOIO
Mo€JHAHHS iHTepeciB ocobu i JeprkaBu, 3abe3reueHHs] 3arajJbHUX TIpaB i CB0OOZ
moavHu Oyno 1 3a/vIIaeThCs aKTyaJbHUM B JIep>KaBHO-TIPABOBiM AyMIi Ta
TPaKTUUYHOMY Jlep’KaBOTBOPEHHI.

[MpaBo € cknagHUM i OaraToacreKTHUM sIBULL[eM, TOMY 3 LM i TOB’si3aHa
Pi3HOMaHITHICTh MiAXOZIB A0 MOro po3yMiHHs. [.dpaHKO po3r/sjaB NpaBo K OfHe i3
CK/Ia[IHUX SIBUIL] 06’ €KTUBHOI peasibHOCTi, Ha ()OpMyBaHHS SKOT'0 BIUIMBAIOThH 3BUUAI,
Tpagulii, Ky/JbTypa Ta ICTOpisi HapoAy. YUeHWU  pO3yMiB, IO KOKHOMY
icTOpruHOMY Tepiofly B/IaCTHBe CBOE PO3yMiHHS TipaBa sIK CyCIiJIbHOTro (heHOMeHa. B
OCHOBI TIpaBa, fIK 3ayBa)Ky€ MHUC/IUTENb, 3aKaZieHa ifiess cBobo/H, CripaBejIMBOCTi,
BOHO 3abe3reuye HeJJOTOPKaHiCTh 0COOM i peryJsito€e BiIHOCUHHU Y CYCITi/IbCTBI.

[Ipu pocnigykeHH] npaBoBux nor/safiB I.MpaHKa Ba)k/MBO BU3HAUMTH, XTO
BIUTMHYB Ha (pOpMyBaHHS i yTBep/pKeHHS 1[UX MOr/siB. B 1[boMy acriekTi HeoOXifHO
TaKO>X BpaxOBYBaTH BCi 0OcTaBWHU Ti€l [ilicHOCTI, y sKiii BiH >KuB i TBopuB. BapTo
sraziatyd, o M.[IparoMaHOB MaB Heabusikhii BIUIMB Ha (POPMyBaHHS OKpeMUX
MpaBOBUX Mo3uLlii cBitornsagy l.dpanHka. M./IparomaHoB po3ymiB MpaBO K BHpa3
3arajibHOI BOJIi HapoAy, Haiii. BiH BBakaB, II[0 TiJIbKK Ha Liki OCHOBI MOXe OyTu
noOyoBaHui 3akoH. /lparoMaHOB BWCTYMaB 3a KOHCTUTYLiNHI pedopmu, OyB
NTPUOiUHMKOM «ITIpaB/IiHHS 3aKOHIB, a He iroeii»[3].

O.CepbeHcrka y 1968 p. Ha KodepeHiiil, rpucBsueHii 110-piuuto Big aHS
HapomkeHHs [.dpaHKa, BUCTymWaa 3 AOMOBiAA0 Ha Temy «lIdTaHHS TpPyZ0BOro
rpaBa y criaiuHi IBaHa ®paHka». ABTOp 3a3Hauasia, 1[0 00i3HaHiCTh MMChbMEHHUKA
3 [IPaBOBUMY HOPMaMH TOTOYaCHOIO J1aZly 1 MUHY/IUX CYCHIJIBHUX erox JoroMarasa
oMy B MyOJilMCTHYHIM [isUTbHOCTI, CTaBajla B TIpUrOZi Tif dYac y4acTi y

rapjiaMeHTChKUX BUOOpax, BUCTyTaX Ha CeJITHChKUX Bivax [4, c.112].



Oxkpemy rnaBy MoHorpadii «IBan ®panko» O.CkakKyH MpUCBATWA BJlacHe
rpaBoBuM mnorsiggam [.dpaHka. ABTOp MHifKpecauna, W0 B Jep’KaBHO-TPaBOBUX
igesx [.dpaHKa BUpa)keHe MOro 3araJbHOCOLjia/IbHe Ta IMi3HaBabHe BiJIHOILIEHHS /10
TO/TITUYHOI 1 TIPaBOBOI IMCHOCTI, A0 MepcreKTyB il po3BUTKY. Cepen pi3HOTO poay
MUTaHb, TIOpPYLLIeHUX y MybsiucTuuHux po3Bigkax [.dpanka, O.CKaKyH HaroJsoiye
Ha TaKUX, SIK JisUIbHICTh aBCTPIMCHKOTO Map/iaMeHTy Ta Ta/IULbKOr0 CerMy, KpUTHKa
KypianbHOI BUOOpPUOI cCTeMH Ta BUOOPUOTO TpaBa. SIK BBaXKa€ AOCTiAHUIIA, YBa)KHE
BUBUeHHsI [.dpaHKOM THUTaHb Jiep>KaBHOTO MpaBa Oy/0 CripyurHeHe MOoro y4acTio y
repeJBUOOPHUX KaMITaHisIX [0 3aKOHO/IaBUMX OpraHiB. BoHa TakoX 3a3Hadyae, 110 B
nepiog, Tmiepiioi cBiToBOi BiMiHM [.PpaHKO TIOKa3aB cebe 3HaBLIeM TMTaHb
Mi>KHapOZHOTO TpaBal2, c¢.37-38].

Ha MixnapoaHomy cumriosdiyMi «IBaH ®@paHKO i cBiTOBa KyJ/bTypa» y 1986 p.,
O.CkakyH Buctynuiaa 3 fgonoBigao Ha TemMy «lIpaBoBi mornsgu I[.dpaHka i
MapKcu3M». Y HiM AOCTiAHUL Tiepestiuye Kojio TipobsieM, ski mikaBumm [.dpanka:
3aKOHOMIPDHOCTI iCTOPUYHOTO PO3BUTKY MpaBa, TiCHUW 3B’S30K MpaBa i Jlep’KaBH,
KOpesisllii TpaBa 3 EKOHOMIKOK 1 TIOJIITUKOK, HarpsMKWA BIUVIMBY TipaBa Ha
CYCITi/IbHMM PO3BUTOK, CITiBBiZJHOIIIEHHS TTPaBa Ta 3aKOHY, 3a/IeXKHICTh IpaB i cBOOO
0ocobu Bif peasibHUX COLiaJIbHUX TapaHTil. JJocmigHuUIs BKa3ye Ha 3HaHHS @paHKOM
3akoHOogaBcTBa [losbiyi, 4yJOBY Opi€HTaLil0 B TWTAHHSAX [Eep>XaBHOrO [paBa,
BUBUEHHSI KPUMIHA/JIBHOIO, LIMBUIBHOTO Ta 3eMeJIbHOTO 3aKOHOJaBCTBa ABCTpO-
YropiuyHy, 3aljikaBieHHs TUTaHHSIMU Mi>KHapOJHOTO IpaBa, 3BepTa€ yBary Ha Koro
cripoby po3ibpaTtHics B CyTHOCTI TpaBa BaacHOCTI. «Vloro mepesBubopHi BUCTYMH, —
e O.CKakyH, — MICTATh OL[IHKU 3aKOHOJABUMX aKTIiB YpsSAy Ta TPaKTHUKU
TpaB0O3acToOCyBaHHs» [5, c. 38].

ITornsgyu I.dpaHka Ha KOHCTUTYLIIOHA/II3M IIPOAHA/II30BaHO y [OC/iKeHHI
T.Anpapycsika «IBaH PpaHKO MPO KOHCTUTYLIiO Ta KOHCTUTYLIOHAMI3M». YUeHUU
HaroJIoCMB Ha TOMY, 110 «I.®PpaHKO HeoZHOPa30BO CaM BUCTYIIAB Ha 3aXMUCT CBOIX
TIpaB MMPaBOBUMH 3acobamMu, TIpeJiCTaB/IsAB iHTepecH iHIMX ocib» [1, c. 84]. Ha aymKy
JO0C/TiTHYKa, TIpo0OsieMu TpaBa TIOCifal0Th B TBOpUocTi I.dpaHKa /0BO/i 3HauHe

Mmicue. Amnanmizyroun @inocopcbki npaui [.dpanka, T.AHApPYCSK pO3pi3HsS€ TpU



K/IFOUOBI aCTieKTH TIOTJISI/IiB MUC/IUTE I Ha KOHCTUTYLIF0 Ta KOHCTUTYLIIOHA/I3M, SIKi
Oynmu mpeAMeTOM 3alliKaB/ieHHs THMCbMEHHWKA TIPOTArOM Bciei Moro TBOpYON
AismeHOCTI.  «Ilepmmii — 1e pO3yMiHHA CYTHOCTI KOHCTUTYL{iOHa/Mi3My $IK
BU3HAUa/IbHOI XapaKTepUCTUKU Cy4yaCHOI [ep)KaBH, 10 TMPUXOAUTb Ha 3MiHY
Jlep’)KaBu  CTaHOBOI, (eojanbHOi. [Ipyruii — 1e TOHATTS Ta XapaKTepUCTHKA
KOHCTUTYLIIMHOTO 3aKOHOZABCTBa, 30KpeMa TOrOYaCHOI aBCTPiMCBKOI KOHCTUTYLIl.
TpeTili — XapakTepuCTHKa Jiep>KaBH Ta MepcrieKTuB ii po3BUTKY» [1, c.85-86].

Cratta [.@Ppanka «CowjianbHa akijis, CoLjia/ibHe MUATAHHS 1 CoLjiami3M»
BHCBIT/TFOE€ OKpeMi acrieKTd ®paHKOBOTO PO3yMiHHS Mp06/ieMu TIPUPOJHOTO TIpaBa.
Anamizytoun 1ikaBy Opomypy «Ilocmanie mactupcbke Angpesi IllenTHIBKOTO
MUTPOIIOJHUTA. ..», I. ®paHKO TopKaBcsi mpobieMu €IHOCTI TipaBa Ta 060B’s13Ky. Bin
BH3HaBaB TIOBHY pallil0 MHUTPOIIOJUTA II[0J0 HEoOXiJHOCTI TOBOPUTH JIIOJSM He
TiZILKY TPO iX TpaBa, aje i npo ixHi 0060B’s13kU. 3aMOBUYBaHHS HaK/aJleHUX pa3oMm 3
TipaBaM# 000B’SI3KiB — He TIPaBUILHO|[ 3].

[.®dpaHKO BBaXkaB, III0 TIPaBO, SIK Mipa CITpaBe/IMBOCTi, Oy/I0 TePBUHHUM
BiJHOCHO TpaBa TO3UTUBHOro. Y mpali «A30yuHa BiiiHa B [anuuumni 1859 p.»
MUC/IUTE/Ib HaroJI0IyBaB, L0 [PAaBO B peajbHOMY 1 MPaKTUYHOMY IIPOsBI, IIOCTa€
Hacamrepe/, sK BHU3HaueHa BWMora abo TMpaBUIO KOPUCHOTO i CIpaBe//IMBOTO
BUDillleHHs] KOH(JTIKTY 3allikaB/leHUX Y MOro BUpillleHHi cTopiH. B sikocTi BUMor abo
MpaBWI TIPaBO MIiCTUTh y cobi BU3HaueHy Mipy cBoOoju y TOBefiHIli cTOpiH. Ha
BifIMiHy BiJi MpaBa 3aKOH — Ile MNHUCbMOBO (hiKCOBaHUM (HOpPMaTbHUW MPUITHC
BEPXOBHOI BJIa/IA B [Iep>KaBli, sKi Jit0Th y i Mexxax. Bci, xTo mignagae mij ¢popmasibHi
i abcTpakTHI BUMOTH 3aKOHY, CTalOTh OB’ I3aHMMU BUMOTaMU Jiep>kaBH [6, c. 573].

Ha pgymky [.dpaska firoui nucaHi IpaBOBI HOPMU He € BUK/IFOYHO TBOPOM
3aKOHOZaBIL[d 4 IOPUCTIB. BiH BBa)kaB, 110 Ll TO3UTHWBHE TIPaBO € HACIIJKOM
JIOBTOBIKOBOTO PO3BUTKY, IO BifI0YBa€TbCA MM/l BILTUBOM TOTPeb uTTs. Came 1ieit
PO3BUTOK TPAaBOBUX HOPM Bi/0yBa€ThCS YacTO MPOTH BOJI BIaH, i MOT0 HampsMOK
BU3HAYAETHCA CAMUM JKUTTSM.

OTmxe, He3BaKaruuM Ha BIJCYTHICTh y [.dpaHKa €IUHOr0 KOMILJIEKCHOTO

,Z[OCJﬂ,Z[)KEHHH, IMPpUCBAYEHOI'0 BHKJ/IFOUHO TMTUTAHHAM CYTHOCTi IMpaBd, y OKpEMHX



binocodCbKUX, TIOMTUYHUX, EKOHOMIUHMX, ICTOPUYHHUX 1 JIiTepaTypO3HaBUMX
PO3BifIkaX MiCTATbCS pO3AYMH BUEHOT'O HaJ| OKpecjieHOw mpobsemoro. HeobxigHo
ram’siTaTd MpPO BIUVIMB Pi3HUX TeOpil BUHUKHEHHS [lep)KaBU I MpaBa Ha MO3MLiIO
MUC/IUTEIS, @ TAKOXK eBOJIIOLIMHY 3MIiHHICTh MOro noryszgis. Icayroui B ['anumHi Ha
31ami XIX — XX cToniTh Teopii mpaBopo3yMiHHS, IEBHOIO MipOr0 BiZjoOpa3uivcs Ha
@®paHKOBUX TOIJIAJAX WIOJ0 CYTHOCTI TMpaBa. YUeHWW pPO3MEXOBYBaB IOHSTTS
“ripaBo” Ta “3aKOH”, BM3HABaB 3a JIFOAWHOM 1i TIPUPOJHI, BPOKeHi TipaBa. BiH
pPO3yMiB TMpaBO SK Take, 110 TPOHM3aHe ijesMU T'yYMaHHOCTI Ta CIpaBeJjIMBOCTI,

PeryJito€ BiJHOCUHU MiX JIF0[bMH, 3a0e3reuye BOJIO i HeIOTOPKAaHHICTb 0COOM.
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