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1. Cban§e8 in Lle concepi of LLle ba™ of Obli8aiion8 in 2014

Crecb be8al Orcier, anci ibu3 ibe area of ibe coTTerciai obli8aiion
\ya3 inflmeniceci by iTporiani cbanges in 2014. The3e \yere cam3eci by
coTin§ of Aci NO. 89/2012 3b. (Coii.), Ciyii Cocie (bereinalder reierreci i
N 02) anci Aci NO. 90/2012 5b. (Coii.), Aci on Buziness Corporaiions (ber
aller reierreci io a3 20K), inio elieci. Tiii3 year ibere baye been coTpie
caniceiieci ibe orig8inal Ciyii Cocie YybicH \ya3 in £orce £or aiTo3i iy ye
anci ibe CoTtTerciai Cociel

TKi3 cban8e naiuraiiy inAuvenceci ibe area of cotTerciai obli8aiion r
iion3bip3 \ybicb \yere aiiecieci £or a ion§ iiTe by ciicboioTy \yiien ibey un
ciiyicieci pariiy inio ibe Ciyii anci pariiy inio ibe Cotterciai Co<3e(3). Pi
ibe To3i ciispniabie one3 iHere Tay be Teniioneci £or insiance a ciiffei
re§miaiion of a coniraci of a £minre coniraci in 3eiling (a) reai properiy \y
ii \ya3 noi ciear for a ion8 iiTe by \ybicb of ibe aboye-Teniionecl Co
ibeir ieSai re8ite i3 8oyerneci. Praciice of ibe couri3z (e.§. oWer ciecie
of ibe 3mpretc Cowuri of ibe CK 3p. rn. /iiie re£./ 11 Cto 1/96 ot 2
1996) a3serieci ibai ibe leSal re§iTe i3 §oyerneci by ibe Ciyii Cocie, Ho\ye
ibe ciocirine reacbeci uuiie ibe oppoasiie yie\y. Tbai nya3 ibai ibe conirac
a £uinre purcbase coniraci i3 §oyerneci in business reiaiion3 by ibe prc
3ion of 5. 289 arnci 3nb8e”. of ibe CotTerciai Cocie eyen iHom8W ii conce

1Aci NO. 40/1964 3b. (Coii.), Ciyii Cocie, Aci NO. 513/1991 3b. (Coii.), CoTTel
cmrip
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Yazsyi 5iefanyk Precarpaibian Neiional liTyersiiy in lyano-Prankiy3k

Tbe enirepreneuriai le8al eniiiy
proce88€8 of Llle imieS8r
anci Lle ninereniiaii

of Priyaie bauu:
aiion
on

The 1e8al basi3 of aciiyiiy of ibe enireprenewuriai le§al eniiie3 of Priyaie
ba\y \ya3 £orTin§, \yben ibe §enerai concepi of ibe cieyeiopTeni of ibese 1e8al
enriiies \ya3 ab3seni. Tbi3 3iinaon wa3 naivrai £or ibose IHe soyiei perioci,
becanse ibe enirepreneunriai leSal eniiiie3 of Priyaie ba\y ciicin'm £uncion. The
neecis of Tarkei econoTy recjuirecl b iTTeciiaie creaiion of iHe 1le§al basis
for ibese le8al eniines. Il ba3 becoTe iHe reason of ibe ciiferernces beinyeen ibe
praciice armci 3cience. Tbe £eainre of ibe 1e8al aci]u3iiof ibe3e le§al eniilies
can be cbaracierixeci by ciifferenf 3y3ieT3 of iHe enireprenewuriai le8al eniivies
in £be Ciyii cocie anci ibe CoTTerciai cocie of Nkraine. Tbi3 i3 a probieT of
ibe le8ai iecbniclue. O.A. 5eroya 3peciiieci, ibail cieyeiopTeni of ie8ai eniiiies
Tun 3i be cbaracierireci by proce33e3 of ibe inie§raion anci ibe ciinerenia-
ion. Tbe ciilierenriaiion i3 ibe <il8Iribmniing of ibi3 insiiinie on 8roups. Tbe
inie8raiion i3 ibe 3ynibesi3 of ciitfereni Teibcci3 of ibe 1e8al aciimsiin”™l li i3
esiabiisbecl, ibaf curreni Mkrainian ie8isiarion i3 ibe re3nii of ibe process of
ibe ciiffereniiaiion, becanse ii ba3 §oi Tany 3peciai iaw3. Tbe norT3 of ibe
3peciai la\y3 oiien coniraciici §enerai norT3 of ibe insiiinie of ie§ai eniines.
Tbe reason of iniefravion's probleT3 i3 ibe ab3ence of ibe §eneral concepi of
ibese ie8ai eniiries in ibe 8enerai norT3 of ibe Ciyii anci ibe CoTTerciai cocies
of likraine. Tbe Tain ia3k of ibe 3y3ieTaiiraiion of le8islaiion i3 ibe 3cieniiic
cieyeiopTeni of concepiion of ibe ie8ai acLlu3iT” of ibe enireprenewuriai ie§ai
eniiie3 of Priyaie ba\y. Tbi3 corncepiion nyiii becoTe an eiieciye basi3 £or ibe
ciilereniialion of ibe ie8ai aci]'m8iing in ibe 3peciai ie8ai acis.

1 O.A. CepoBa: K Bonpocy 0 Knaccuukaumm topuaudeckux nuy,. ,,Hotapuyc" 2010,
Ne 2, p. 12.
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Tbe insiinie of eninepreneuriai le8al eniiiie3 i3 yery ciynawic. Tbe
cban8e3 of leS8al aci3 cion'l baye a concepiiial «rovncia anci coniraciici lo
ciocirinc posions ol in3iivie of eniTeprenewuriai le8al eniiies.

Y.A. Yasyiicya e3slablisbes, £baf a 3cieniiic eE£or£s are dirccicci on £orrting
of IHe ibeoreiicai ba3si3 of curreni le8islaion2 The 3cience ba3 8of a leaciin»
roie £or TocieT 3ociai anci econoTic proce33e3. Tbe 3cience Tn3i cieyeiop
fbe le8al facilifie3 £or accorciance le8al aci3 anci Tociern Tarkei rec|uire-
TenisAs. Tbe 8oal of Ty re3earcb i3 £be £0rTing of £be le8al Tociei of Lle
3iain3 of enfreprenewuriai le§al eniiiie3 of Priyaie |.a\¥. 3ucb Tociei \\ili unile
Tain ciescripions of £bese le8al enwiie3 anci yill becoTe a "lacin§ paper”
for ne\y le8al £orT3 of enieprenewuriai le§al eniite3. Tbi3 concepi Tay be
n3eci £or 3ianciarciirarion of aii £0rt3 of £be leS8al enfifies of Priyafe baly,
VWbicb are aiteci £o 8ef ibe incorTe.

Tbe pecuiiarily of £be 1e8al aci]'m3£ing of IHe enireprenewuriai le8ai eniiiies
of Priyaie | a\y i3 cbaracieri/.eci by Ibe presence of £bree ciassiiicainions of £be
le8ai eniiiies. Il TM3£ be poinieci owi, Wiai if i3 necessary lo preseni ibe lisf
of le§al eniiiies in Wkrainian 1a\y, \ybicb are aiTeci lo §ef Wie incoTe. The
aHeTpi: of soiye ibis i33e \ya3 Tacie by (be Consiniionai Couri of Vkraine,
but anaiysi6 of ibi3 ciecizion 3bo\y3 n3 IHe ab3sence of Llle ciear an3swer3.

The Tain 1e8al acf of £be aclin3ing of ibe leSal eniiiie3 of Priyate l.aV\y
i3 £be Ciyii cocie. Tbe Ciyii cocie e3lablisbes, Viaf 1le§al eniiiies Tay be cre-
ale in £orT3 of coTpanies, e3labiisbTeni3 anci oiber £0rT3, eslablisbecl by
le8al ac£3 (ariicie 83). I.M. Kncberenko Wwoie abouf 3ucb 8eneral concepinai
cierinivion a3 "cotpany" anci "eslablisbTenl;". Tbe le8al enlilie3 cannol exisi
in £be £0rT Oof coTpany, becamse coTpanie3 can be citcieci info eniepre-
8eneral concep£mnai £0rT mniie3 o[ber £0rt3 of leSal eniiiie3d Tbe e3labH3b-
rmeni3 are nNof inciuncieci inlo our 3cieniiiic researcb, becanse £bey are a non
enirepreneuriai le8al eniiiies.

"CoTpany" a3 ibe 8enerai concepiiiai £0rt of le8al eniiiie3 of ibe Ciyii
cocie of lIkraine cannoi soiye aii £be probieT3 of £be 1e8al acl!inziing of leSai
eniiiies. I4orT3 of Wie Ciyii cocie of Ilkraine re§ulale {be le§al 3iain3 oniy of
£be eniiepreneunriai coTpanie3. Tbe ariicie 84 of ibe Ciyii cocie cieiertines

2B.A. Bacunbesa: KoprnopaTuWBHI MNpaBoBIfHOCUHW SK BWA CYCMiINbHUX BifHOCWH.
In: MeTogonoria nNpusaTHOrO npasa: 30ipHUK HayK, Mpaub (3a mMaTepianamu HayK-TeopeT.
KoHdepeHuii, ni. Kuig, 30 TpasHa 2003 p.). Pea. B.A. Bacunbesa. Kwuis 2003, p. 282.

3PiweHHss KoHcTuTyuiiHoro Cyay YkpaiHuy cnpasi Ne 1—14/2012 3a KOHCTUTYITiAHUM
nogaHHAM 53 HapoAHMX AenyTaTiB YKpaiHM wWwoao BiagnosigHoOCTi KoHcTuTyuil Ykpa-
THM (KOHCTUTYLIAHOCTI) MYHKTY 2 4aCTMHM MepLuoi cTatTi 7, NyHKTy 2 posginy VIII
«[puKiHUEBI Ta MnepexifHi MONOXeHHs» 3aKoHy YKpaiHun «[po 3acagyn 3anobiraHHSA
i npotnaii kopynuii» Big 13 6epesHa 2012 p. Ne 6-pn/2012.

41.M. KyuyepeHKO: OpraHisayiiiHo-npaBoBi (opMun HPUANYHUX OCiI6 NpUBaTHOrO
npasa. Knis 2004, p. 23.
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Tbe enireprenewuriai 1e8al eniiiy of Priyaie l,alV.

ibe exbamsiiye ii3i of Ibe enireprenewuriai coTpanie3 (coTTerciai cotpanies,
prociviciiye cooperaiiye).

Ai ibe 3aTe liTe, ibe ariicie 83 of ibe Ciyii cocie i3 insialiing [be abiliiy
of iHe creaiion of le8al eniiiy in oiber £or73. Tbe3e £0r73 are insiaiieci by
Ibe 3peciai ie8ai aci3. li can be 3iaieci, ibal nort3 of Ibe Ciyii cocie cion'i
coniain exbawusiiye ii3i of Ibe enirepreneunriai ie8ai eniiiie3. Tbe oiber £0rT3
of 3ucb le8al eniiiie3 are creaieci by ibe iniiiaiiye expression of fowunciers.
A basi3 of Ibese £orT3 of 1le8al eniiiie3 i3 Ibe consiiineni ciocutenis. Tbe
anibor 3uppori3 ibose 3cieniisis, wbo ciaiT, Ibal Ibe Ciyii cocie cioe3n'i cie-
lertine an exbawusiiye ii3i of Ibe 1e8al eniiiie3. Il can be creaieci in oiber
£orT3, esiabiisbecl by 3peciai le§al aci3. Tbe nort3 of Ibe Ciyii cocie can be
appiieci lo Ibe creaiion of Ibe 1e8ai eniiiie3 3mba3iciiariiys.

Tbe oiber £orT13 Ibal are insiaiieci by Ibe 3peciai le8al aci3 are caiieci
enierprize3. Tbiz £orT of ibe le8al eniiiie3 i3 inziaiieci by ibe CoTTerciai
cocie of likraine. Tbi3 cocie i3 ibe one of ibe reasons of Ibe presence of clif-
fereni 3y3ieT3 of Ibe le8al eniiiie3 in likraine.

Tbe ariicie 63 of ibe CoTTerciai cocie i3 insialling 3mncb £orT13 of ibe
enireprenewuriai le8al eniiiie3 of Priyaie ba\y a3 corporaie anci uniiary en-
ierpriszes. Tbe corporaie enierprise i3 creaieci by inyo or Tore iounciers. Tbe
basi3 of ibi3 le8ai eniiiy i3 ibe nnion of properiy anci/or business or labor
aciiyiiies. Tbe iowuncier3 )oiniiy ruie, coniroi anci clisiribuie prouis of ibi3
enierprise.

Thbe corporaie enierprises inciucie cooperaiiyes, cotterciai cotrpanies
anci oiber enierprize3, \ybicb are creaieci be i\Vto or Tore iounciers. Tbe
cieriniiion3 oi “corporaie enierprize" anci "enireprenenriai cotpany" are
Terciai cocie ba3 insiaiieci a non-exbaun3sitye ii3i of ibe corporaie enierpris-
e3. Tbiz iorT incivcie3 ai3o oiber enierprises, wbicb are creaieci by priyaie
properiy. Ai ibe 3aTe iiTe, ibe Ciyii cocie ba3 insiaiieci exbamn3siiye ii3i of
ibe enireprenewuriai coTpanies.

Tbe Ciyii cocie 3inflecl oni oniy iT> £0rT13 of 1le8al eniiiiea — "coTpany"
anci "esiablisbteni". Tbe aunibor a3s3seri3 ibai ibe \yaiyer of £0rT of enier-
prize cannoi 30iye ibe probieT of ibe leSal re8wulaiion of enireprenewuriai
leSal eniiiie3 of Priyaie ba\y. Tbi3 3iinanon i3 ibe re3muii of exbausiiye ii3i
Of enireprenewuriai coTpanie3 of ibe Ciyii cocie of likraine.

li i3 esiabiisbecl, ibai enireprenewuriai le§al eniitie3 of Priyaie baw can
innciionaie in oiber iorts, iban Ibo3se esiabiizbecl in oiber 3peciai ie§is-
laiion. 3ucb leSal eniiie3 baye imiencieci io prowni. Tbey u3uaiiy operaie
in a ceriain 3peciiic area3. Tbe Ciyii cocie cioe3n'i incivcie ibe3e iype3 of

125

5 HayKkoBo-npak TUYHWUIA KOMeHTap LiMBinbHOrO Kogekcy YkpaiHu: y 2 T. T. 1., 3a

Bignosig. Peg. O.B. O3epun (kep. aBT. kKon.), H.C. Ky3aHeuyoBoi, B.B. Jlyua. Kwuis
2005, p. 138.
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le§al eniiiie3. li: 3bonM be Teniioneci, ibai ibe CoTTerciai cocie esiab-
lisbe3 purely cieciaraiiye posiiions. Mapniy of norT3 of ibe CoTTerciai
cocie baye noi §oi a le§al tainienance. Por exatpie, £art3. ]\l'ort3 of ibe
ciyii cocie cion'i esiabli3b ibi3 £orT of le8al eniiiie3. Tbe cbapier 11 of ibe
CorTTerciai cocie esiablisbes, ibai £art3 are ibe £0r1 of priyaie enierprise.
Tbe ariicie 114 of ibe CoTTerciai cocie insiaii3 ibai £arT i3 ibe iort of
enireprenewuriai aciiyiiy of ciiixens, aiteci io prociuciion anci reaiiraiion of
aSricnllural procivuces. Tbe anibor as3eri3 ibai ibe CoTTerciai cocie ba3n'i
esiablisb a ciyii 1le8al 3iain3 of £arT13. Tbe 3peciai 1le8al aci "On ibe £arT3"
cioe3n'i soiye £be probleT3 of ciyii le8al 3iain3 of ibe £art3. Tbe morT3 of
ibiz 1le8al aci are coniraciiciing io ibe insiiinie of le§al eniiiie3. Tbe £arT
i3 insiaiieci boib a3 ibe 3wmbieci anci ibe ob)ec! of 1la\y. bor exaTpie, ibe
ariicie 22 esiablisbes, ibai £arT i3 an obieci of properiy — inie§ral prop-
eriy coTpiex. Tbe ariicie 1 esiablisbes, ibai £arT i3 a leSal eniiiy — ibe
3nbleci of le8al relaiion3bip3. Tbe 3peciai aci on £arT3 ba3 noi 8ol a 8en-
erai concepiion Of ciyii 3iain3 of £arT36. Tbe le8al 3iain3 of £arTt i3 noi
ibe nni“ne exatpie of ibe le8al coiiizion3 on ibe 3iain3 of enireprenewuriai
leSal eniiiies.

Tbe Tociern 3y3ieT Of £0r73 of enfrepreneurial le8al eniiiie3 of Priyaie
I ,a\y ba3 noi §oi a 3in8le 3cieniific concepiion of ii'3 ciyii 3iain3 in ii'3 basis.
li i3 a Tain reason of ibe exi3iin§ probleT of le»al aclin3fing of ibe3e le8al
eniiiie3 in Wkraine.

li i3 esiabii3becl, ibai ibe Ciyii cocie anci ibe CoTTerciai cocie cion'i
insiaii a cotpaiible concepiion of le§al aci)usiing of le8al emiiiie3 of Priyaie
ba\y, \ybicb aiTeci io incoTe. A3 a resmii, norT3 of 3peciai aciz on £0r73 of
enirepreneunriai le8al eniiiie3 of Priyaie baw baye §oi a re]'eciions, becanse
8eneral norT3 of leS8al aci3 TM3£ be 3pecifieci in ibe bypoibesi3 anci cii3po-
3iiion of a 3peciai le§al norT37

Tbe3e probleT3 neeci a proper 3cieniiiic cieyeiopTeni of 8eneral leSal
Tociei of ibe enirepreneuriai 1le8al eniiiie3 of Priyaie ba\y. 3ucb 1le8al Tociei
3bouM wuniie ciiiiereni 3y3ieT3 of le§al eniiiie3 anci 3bounlci becoTe a basi3
£or creaiion of re\\ £0r73 of enirepreneunriai le8al eniiiies.

Tbe cieliniiion of ibe "enireprenewuriai le8al enfifie3 of Priyaie I,a\y"
3bonM be baseci on ibe £orTing of ibe lisi of ii'3 1le8al cie3cripiion3 of 3ucb
3unb]'eci3 of le8al relaiion3bip3. Tbe ursi clI8lin8unI8bing £eainre of ibese le8al
eniiiie3 3bowulici becoTe ibe §oal of ii3 aciiyiiy, wbicb i3 io 8ei an incoTe.

union of properiy of fowuncler8. li i3 a 3econci leainre. Tbese boib feainres

6AB. 3enicko: [NpaBoBuii cTaTyC (hepMepCbKUX FOCNOJAPCTB K HPUANYHUX 0OCib
npmeaTHoro. ,,lMpaHo YkpaiHn™ 2010, Neo5, p. 149.

7B.l. Puniigtok: [Mpobnemn 3aKoHO[aBYOT TeXHiIKM B YKpaiHi: Teopid Ta MNpakTuKa
[Bign. pea. O.I. Owunk]. Knis 2012, p. 62.
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Tbe eniTepreneuriai leSal eniiiy of Priyaie ba\y.

neeci inyesil£aiion ol ibe Tecbani3T of ibe creaiion of properiy £uninre le8al
eniily. Tbe properiy of enirepreneuriai le§al eniiiie3 i3 £orteci by proper-
ly bolcling8 of fowuncler8. Peainre of ibi3 Tecbani3T wa3 inyesiigaieci by
IY. 5pasibo-lalyeyeVa, IVbo eslablisbecl "Toclificaiion of ob]ecl8" in pro-
CE88e8 of creaiion of enireprenewuriai leS8al eniiiie3. Tbe founcler £or£eil3s Ibe
ri8bi of properiy, bui be 8ei3 an a88re8ale of properiy anci nmnproperiy
ri8bis — corporaie ri§bi38 Tbe 3peciai leSal properiy conneciion i3 creai-
eci beiween enierpreneuriai le»al eniiiie3 anci ibeirs £ounncler8 (pariicipanis).
Thbe le8al properiy conneciion i3 a Tain £ealure of aii Ibe enireprenewuriai
le8al eniiiie3 of Priyaie ba\y. In Ibe ibeory of corporaie la\y ibi3 1e8al prop-
eriy conneciion i3 cieiertineci a3 a ciescripiion of corporaie 1e8al eniiiies.
YA. Yasiiyeya eslablisbes, ibal 1e8al eniiiy i3 creaieci by Ibe reaii/aiion of
fouTier'8 rigbis. A le8al eniiiy i3 ciepencieni upon a fowuncler. Ai Ibe 3aTe
liTe, a le8al eniiiy anci a £ouncier are inciepencieni 8ubjeci3 of le8al reia-
lion3bip3. Tbe amibor a33eri3 aboul a presence of 3peciai public conneciion,
Vbicb naTeci a corporaie ri§bis. Tbe £0rT of 1le8al eniiiy cioe3 noi inlMwnence
lo corporaie conneciion, bwni wiii be cieiertine conieni3 of corporaie rigbis
of 8ub]eci3 of leSal relaiion3sbip39.

Tbe expowuncieci posiiion3 allo\y £orTin§ a li3i of ibe Tain ciescripiions
of ibe enireprenewuriai le8al eniiiie3 of Priyaie ba\y. Tbe3e cie3cripiion3s are
ibe bazi3 of amibeniicaiion of £0rT of le8al eniiiy a3 an enirepreneunriai le8al
eniiiy of Priyaie inay. Tbe Tain cie3cripiion3 of enireprenewnriai 1e8al eniiiies
are a3 follo\ys: a 8oai of ibe3e 1le8al eniiiie3 — io 8ei am inmcoTe; creaiion
properiy of ibe enireprenewuriai le8al eniiiie3 i3 £ortec! by properiy boMin”3
Oof £ouncier8; ibe 3peciai le8ai properiy conneciion bei\yeen enirepreneuriai
le8al eniiiie3 anci ibeir3 ionnciera (pariicipanis); ibe basiz oi £unciioning i3
consiiiveni ciocuTenis.

Tbe posiiion3 of ibi3 3cieniifc ariicie aHow lo £orT an a88re8afe of
ciescripiions, Wbicb i3 ibe basi3 of 3ianciarciiraiion of aii ciiffereni 3y3ieT
of ibe enireprenewuriai le8al eniiiie3: an enireprenewnriai cotpanie3 by ibe
Ciyii cocie, enierprize3 by ibe CoTTerciai cocie, oiber £0rt3 of le§al enii-
iie3 by 3peciai le§al aci3. Tbe3e posiiion3 cieiertine a po3s3sibiliiy io cieyeiop
a Seneral leSal Tociei of ibe enirepreneuriai le8al eniiiie3 of Priyaie batwu.
3nchb le8ai Tociei i3 io becoTe an effeciiye Tecbani3t £or 3ysieTvaiiraiion
of curreni le8i3laiion in ibi3 3peciiic area.

81B. Cnacunbo-daTeeBa: MpaBoBMin  acmeKT  KOPMopaTWBHOI  BNAcHOCTI.
In: I.B. Cnacmnbo-dateea, O. KibeHko, B. Bopwucosa [3a pes. npod.
I.B. Cnacubo-®aTteeBoi]: KopnopaTusHe ynpasniHHA: MoHorpadgis. Xapkis 2007, p. 250.

9B.A. Bacunbesa: [oHATTA Ta wpuanyHa nNprpoga KoprnopaTUBHUX BigHOCWH
i KopnopaTuBHMX npas. IN: OxopoHa MpaB Cy6'€eKTiB KOpMopaTWUBHMUX BifHOCWUH: MOHOrpadis.
Pen. B.B. Nlyusa. Kwuis 2012, p. 11
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