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MECHANISM OF TRANSPLANTATION OF ARTIFICIAL ORGANS
IN THE EUROPEAN UNION

Due to the steady decrease in the number of organs, which can be used for tra
plantation, scientists are working on the establishment of new ways to solve th
problem — and their main achievement is creation of new organs. There are three p
sibilities of creating an organ — cloning of human beings (therapeutic cloning), clon:
ing of stem cells and transplantation of artificial organs. However, it should be m
tioned that within the EU exists strict prohibition of cloning. On the international I
el the prohibition of human reproductive cloning is prohibited in the Universal Dec!
ration on the Human Genome and Human Rights, which is the first document in
sphere. Article 11 of this Declaration states: «Practices which are contrary to hum
dignity, such as reproductive cloning of human beings, shall not be permitted. S:
and competent international organizations are invited to co-operate in identify:
such practices and in taking, at national or international level, the measures neces
to ensure that the principles set out in this Declaration are respected»[1].

However, a detailed study of this question shows that prohibition of cloning origi
nates from the 1980-s when EP adopted the “Resolution on the ethical and legal prob
lems of genetic engineering” which is called for legislation prohibiting any gei
transfer to human germ line cells and defining the legal status of the human emb:
in order to provide unequivocal protection of genetic identity. It stated that the zygo
needed protection and must not be subject to arbitrary experimentation, that it shou
be a criminal offence to keep embryos alive with a view to removing tissues or o
gans as the need arose and that human cloning should be a criminal offence. It stat
that research on human embryos would be justified only "if they are of direct a
otherwise unattainable benefit in terms of the welfare of the child concerned and
mother and respect the physical and mental integrity of the woman[2].

Member States of the European Union have different position when it comes it
prohibition of cloning. Some countries adopted decrees or national legislation whic
prohibits cloning of human beings. Other, such as Belgium, does not have any rel
vant national law, which prohibits cloning.

The purpose of this article is to show possibility of legal regulation of organ tran:
plantation, which can arise from cloning of human beings or cloning organ as su
or artificial organs. If we assume the possibility of cloning in general and transplant
tion of organs as a result of such process, the question of ownership of such org
rises.

When it comes to questions of property for the organ, three positions must be as-
sessed: rights of DNA donor, rights of scientist which works on the creation of 07
and rights of clone (in the case of cloning the human being). Recognition of son
type of property rights in human organs is important for advancing the clone's intere
in his or her own organs. Likewise, in order for the DNA donor to have any cla
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over the organs of the clone, the DNA donor must first have a property interest in his
or her own DNA [3]. .

Thus, in case of claiming about the property, the person, UZ>.0»,$&_°: was used,
must prove that he/she has property rights for clone’s organs. This means, that donor
of DNA has no priorities in controlling of clone’s organs. Some commentators as-
sume people possess the DNA in their bodies because they are the exclusive users of
the information stored in the DNA. Although typically a person could mouad_ the use
of his or her DNA, "if the genetic information encoded in one's cells is no longer in
the sole possession of that person but can be used by others, it cannot strictly be said
that a right to exclude others from access to genetic information accompanies posses-
sion of a DNA code [3]. When we are speaking about clone’s rights for _:w.\:Q body
in general and organs in particular, clone will have bigger property interest in organs,
than DNA-donor.

Another question which should be distinguished, is the issue about interest in or-
gans, cloned in the laboratory. In this case there are interests of two persons — DNA-
donor and scientist. However, scientist may have interest only as a form of patent.
Thus, there is only donor, who has predominant right to control his genetic material
and the process of creating the organ and access 1o it. .

Next important question, which logically arise from the fact of the transplantation,
is the mechanism of legal consolidation of relations between donor of DNA for creat-
ing organ or for cloning and scientist, who in fact create the organ, and between re-
cipient and medical institution. Thus, we can talk about two different types of agree-
ments:

Agreement between donor and scientist

Agreement between recipient and health care facility or medical institution which
will conduct transplantation.

Such agreements are separate contracts for medical services and have its own spe-
cific features. First of all, contract for the provision of medical services has always
risky nature of the transaction, because any medical intervention, even a simple injec-
tion of the drug, carries the risk of complications (due to the peculiarities of an indi-
vidual organism). Another feature is that the quality of medical services can never be
guaranteed, that is why for it assessment adequacy is often used instead of the actual
result. The term of duty in the contract of transplantation of created organ may be in-
dicated only approximately.

Contract that provides medical services cannot contain conditions which are nom -
nated by the patient with respect to the content of specific actions of the obliged per-
son (Center of Transplantation). Contract that provides medical services almost al-
ways is an adhesion agreement, the terms of which is set by one of the parties in the
forms or other standard forms and can be entered in only by joining the other party to
the proposed contract as a whole. The other side cannot offer their conditions for the
contract.

Next issue which is important to be defined, is the status of the organ that is trans-
planted. Article 8 of the Universal Declaration on Bioethics and Human Rights
(2005) enshrines the principle of respect for human vulnerability and personal integri-
ty as a bioethical value of universal concern to the Member States of UNESCO. The
specific purpose of Article 8 is to address special vulnerabilities that occur, Erﬁrﬂ.
as a consequence of personal disability, environmental burdens or social injustice, in
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the contexts of healthcare, research and the application of emerging technologies in
the biomedical sciences [4]. :

But despite this, for individual organs and tissues, it seems that the organ or tiss
becomes an object for the legal relationships after its exclusion from the body. The
process of assigning things - organ or tissue — is made at the time of surgery or other
intervention. At this time, the work is embedded into the physical object, and the
body part is removed from the environment. Outside the human body as a whole, or.
gans are individual things and can be defined as having excellent individual charac.
teristics (age, health status, blood type, weight, genetic characteristics). Human bloo
and transplants, separated from the body, are the special things that serve as a life.
saving and restoring the health of patients. Blood, as a thing has a certain value,
consumer value. As follows, from this conclusion we can assume that organs, sepa
rated from the body, blood, can act as objects of civil contract.

One of the most important and protective issues, which should be included into
contract or agreement are specific rights and obligations of both — patient, donor an
medical institution. :

Relationships between medical institutions and citizens have a complex structur
their contents form several groups of related subjective rights and responsibilities
The first group includes the basic rights and obligations of the contractual relatio
ship: the right of citizens to ensure the quality of medical care and the duty of the
medical establishment to provide such assistance. The following rights and duties are
always fixed in the contract, and accompanied by other rights and duties: the citizens
enjoy the right to report the required information about their health status and health
care facility shall maintain medical confidentiality; citizen has the right to request
clarification of the diagnosis, treatment options and possible consequences, and med-
ical institution is obliged to provide such clarification. The second group of rights a
obligations which are specified in the contract are rights which are reserved for ce:
tain categories of citizens, or are attached to medical institutions under special
cumstances of illness, injury of citizens. The third group consists of rights and obliga:
tions which are complementary and carry supporting functions in relation to the mai
content of circumstances.

As a conclusion, it should be notice that in the case when cloning of organs will
recognized as legal, the European Parliament should adopt law, which will regula
relationships between donor of DNA for creating organ, scientist, who create it, I
cipient, who receives the organ and medical authority, which conduct the transplant
tion. Such regulations can be expressed as recommendation for Member States to in-
clude further details into their national legis lations.
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TIOHATTS TA KPUTEPII JIOIY CTUMOCTI IOKA3IB
B IUBUIBHOMY ITPOIIECYAJIBHOMY IIPABI

JlokasysaHHs Mae 6aratoBikoBy iCTOpIiO, siKa Bele BUUIIK Bil BUHUKHEHHS CYI0-
BOTO TIporiecy. B yci wach BOHO 610 0CHOBOKO IIPOLIECYAIBLHOTO TIpaBa, a TOMY T0C-
TiiiHO 36epirano iHrepec o cebe 3 GOKy IPaBHUYMX K.

3 npuitaaTram 18 Gepesns 2004 poky HOBoro LIMBUILHOIO NPOLECYATLHOTO KO e~
kcy VKpaiHH, a Takoxk MpoBeJeHHsAM cyaoBoi pedopmu y 2010 pou, E%m:vmmoer
NoCIUKeHHs y cdepi nokasysanHs 3pocia. LuBitbHuil npouec ctap 6itbin 3Mara-
JIbHUM: CYTT€BO 3MIHMIMCS IIIXOMH [0 MPOOIEeMaTHKH CYNIOBOTO JIOKa3yBaHH, BH-
KOPHCTaHHs 3ac00iB TOKa3yBaHHsA, JOCIUKEHHS JOIyCTHMOCTI, HATEKHOCT], 10CT 0=
BIPHOCTI, IOCTAaTHOCTI JIOKa3iB B LMBUIHOMY NPOLIEC, sIK KPHTeEPIiB OLiHKH JOKa3iB.
Ante, xpiM Toro, HopMH LIMBUTFHOTO IIPOLECYANTBHOTO KOAEKCY YKpaiHH, sKi pery-
JIOIOTh [0Ka3yBaHHS, MAIOTh 3aralbHHi XapakTep i HeJOCTATHBO PO3TIyMadeHi Cy-
TOBOO NPAKTHKOIO. : :

OTxe, akTyanbHICTh 0OPAHOI TEMH 3yMOBIIOIOTH: HEJOCKOHATICTh HAIOHATLHOO
YKPaiHCHKOIO 3aKOHOJABCTBA, HEIOCTATHICTh HOTO TIyMa4eHHS CYIOBOIO NIpaKTH-
KOIO, L0 CTOCYIOThCSl IHCTUTYTY OKA3YBaHHS Ta J0Ka3iB 3 TOUKM 30py HAIEKHO CTi
Ta JIOIyCTAMOCTI.

Tpaamuiiino npaBmio OMYCTUMOCTI [0Ka3iB y LMBUILHOMY npoliecyaHOMY
TIpaBi pO3yMiNocs SIK BHBUEHE, BCTAHOBIIEHE 3aKOHOM OOMEKEHHS y BHKOPHCTAHHI
N0Ka3iB y npoueci BUpilIeHHs KOHKPETHHX UMBUIbHUX crpas [9, ¢.127].

Y crarti 59 [UBUIBHOrO NpOLECYANBHOro KoAekcy YKpaiHu 3aKpirieHo mpaBmiio
AomyctumocTi 10kasis. ¥ 1uBitbHOMY npouecyansHoMy Kofekci Ykpainu 1963 po-
Ky aHaJioriyna Hopma cT. 29 imeHyBanacsi «JIomycTUMICTb 3ac00iB JOKa3yBaHHY, a
HuHi cT. 59 [TMBIIEHOrO MpOLeCYaTbHOTO Kojekey YKpaiHu HazuBaeTbes «JlomycTu-
MICTE Jl0Ka3iB», X04a 3MICT LUX HOPM He 3MIHUBCS. MOYXKHA MOrOIHUTHCS 3 YTOYHEH-
HiAM Haspu CT. 59 LlMBUIbHOrO MpollecyanbHOrO KOJeKCY YKpaiHH, OCKUIBKH CYIy
TO/1AI0TECs He 3aCO0H JI0Ka3yBaHHs (10BEJICHHs ), a KOHKpETHI 1oka3u. JlomycTnmo c-
Ti JT0Ka3iB, 5K OTHOMY 3 KPHTepiiB OWHKY 0KA3iB IPHTAMAHHKI 3araibHuil i criel i-
AIbHUH XapakTep. : :

Taxum umHOM, 3aralbHUI XapaKTep JOIYCTHMOCTI O3HAYAE, IO Yy BCIX CHpaBax
TOBHHHA JIOTPMMYBATHCS BUMOTa NPO OTpMMaHHs iHGOpMauii 3 BU3HAYEHUX 3aKO-
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