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PASI'PAHUYEHUE AEJI Ob OCITAPUBAHUU OTHOBCTBA
OT AEJI Ob OCITAPUBAHHNMU 3AIIMCH Ob OTHOBCTBE

Oasra T”AHKEBHUUY,

TIperofaBarens Kadeapsl cyaonpon3soacTsa FOpuandeckoro HHCTUTYTa
IIpukapnarckoro HalMOHAJIBHOTO yHUBEpcUTeTa MMeHH Bacusa Credannka

Mapusa IOI'BUHOBA,

KaHJUIaT FOPUINYCCKHUX HAyK, JIOICHT, IOLCHT Kaeaphl CYI0NPOH3BOICTBA
Opunnueckoro nunctuTyTa [IpHKapnaTckoro HalMOHAIBHOTO YHUBepcuTeTa uMeHu Bacuisa Credannka

Summary

The article investigates the procedural peculiarities of the cases contesting paternity in Ukraine and the need for separation of
these types of cases is contesting paternity and challenge the record of fatherhood. To ensure the purity of the conceptual apparatus of
the study authors proposed amendments to the current Family Code of Ukraine, namely to change the name and direct provisions of
Articles 136-138 UK Ukraine and refuse legislator from the standard phrase "challenge paternity."

Key words: challenge paternity, contesting a record of paternity, paternity, birth certificate, claim, action proceedings, subject of proof.

AHHOTaNMSI

CrarTbs MOCBAIIEHA HCCIIEIOBAHMIO TIPOLECCYaTbHBIX 0COOEHHOCTEH paccMOTpeHus Jiea 00 OCapuBaHUU OTLOBCTBA B YKpauHe
U 0 HEOOXOAUMOCTH PasrpaHUYEHMs TaKUX KaTeropuil [ie/, Kak ocnapuBaHUe OTLOBCTBA M OCHAapUBaHUE 3amucu o0 oTioBcTBe. s
o0ecIedeH:s. YUCTOTHl IOHATHHHOTO alllapara B UCCICIOBAHUU aBTOPAMU NIPEUIOKEHO BHECTH U3MEHEHUs B AeicTByromuil Ce-
MEWHBIH KofeKC YKpauHbl, 8 MMEHHO HU3MEHHUTh Ha3BaHUs M HENOCPEACTBEHHO conepkanue crareit 136-138 CK YkpauHsl, a Taxke
OTKAa3aThCsl OT 3aKOHOJIATENBHOTO CIIOBOCOYETAHUS «OCIAPUBAHUE OTLIOBCTBAY.

KiioueBble ¢J10Ba: OCIIapUBaHKE OTIOBCTBA, OCIAPUBAHKE 3aMIUCH 00 OTLOBCTBE, (haKT OTLOBCTBA, CBUACTEILCTBO O POXKACHUN,
HCK, ICKOBOE ITPOU3BOACTBO, MIPEAMET J0KA3bIBAHUS.

HOCTaHOBKa npodiaemsl. B co-
ortBeTcTBUn co cr. 136 CK
VYkpaunbl, B CyAeOHOM MOPSAKE MOXKET
paccMaTpuBaThCs J1e710 00 OCrapuBaHUU
OTIIOBCTBA JIMIIOM, KOTOPOE 3aIMCaHO OT-
oM peberka. OCHOBHOI aKIEHT B 3TOM
KaTeropuy JIeJ 3aKOHOIATENh CTaBUT Ha
TOM, UTO B ITOPSAKE NCKOBOTO ITPOU3BOI-
cTBa mcter (JIUIO, 3allMCaHHOE OTIIOM
pebenka) TOJDKeH JIoKa3aTh OTCYTCTBUE
KpOBHOTO pOJICTBa MEXIy cOOOW U pe-
O0enkoM. TO €CcTh UCTILIOM CTaBHUTCS MO
COMHEHHME TaK Ha3blBaeMasl «Ipe3yMIl-
LMs1 OTIL[OBCTBA» MPU POXKJICHUU PeOCHKA
B Opake.

OpnoBpemenno B cratbe 136 CK
YKpauHbI 3aKOHOJATENb ONEPUPYET ABY-
MsI pasHbIMH KaTE€rOpUsSMHU: «OCIHapu-
BaHUE OTI[OBCTBa», 4 B CMBICJIC CTaTbU
TOBOPHUTCSI O TIPEIBSIBICHUH «HCKa 00
HMCKJIIOUCHUHN 3allMCH JIMIa KaK OTIa W3
AKTOBOM 3aITMCH O POXKJICHUH peOeHKay.

Takast ¢GopMyTupOBKa Ha3BaHUS W
conepxkanus cr. 136 CK VYkpaussl mo-
Oykmaer K pazmbinuieHussM. Kpome Toro,
Ha CEeroflHs OCTAeTCsi HeONpPeHeIICHHBIM
HU Ha YPOBHE HALIMOHAJIBHOMN JOKTPUHBI,
HU Ha YPOBHE HAIMOHAJIBHOTO 3aKOHO-
JaTeIbCTBA, HA HA YPOBHE Pa3bsiICHEHUI
CyneOHOI MPaKTUKHU BOTPOC O BO3MOXK-
HOCTH OCIapuBaHUM He (HaKTHUECKOTO
otroBcTBa B kKoHTekcTe cT. 136 CK Ykpa-
HMHBI, a CaMOH 3aImicH 00 OTLIOBCTBE, YTO
00yCIIOBIVBaET AaKTYaJbHOCTH TEMBI
HCCJIeJOBAHUSA.

Cocrostnne uccnenoBanus. [Ipomec-
CyaJbHBIE OCOOCHHOCTH PacCMOTPEHHS
e 00 OCIapHBaHMU OTIIOBCTBA OMIIM
MIPEAMETOM ~ HEOJHOKPATHBIX  HCClIe-
noBannii B paborax JI.H. bapanosoi,
C.JO. Taspunosoii, JI.LH. 3srunue-
BoH, JI.B. Kpacumkoii, 3.B. PomoBckoii,
10.C.YUepBonnoro. OpHako BOIPOC O
pasrpaHIYeHuH Aei 00 ocriapuBaHUU OT-
LIOBCTBA OT JieJ1 00 OCIapUBaHUU 3aIIUCH
00 OTIIOBCTBE B HAYYHOH JINTEpaType OT-
JIeTBHO HE TIOHUMAJICS.

easo m 3agayaMu CTaTbH SIB-
JIIETCSI WCCIICIOBAaHHE HEOOXOIMMOCTH
pa3srpaHUuCHMs] TaKUX KaTeropuil [ei,
Kak OCIapHBaHHE OTIIOBCTBA U OCIapH-
BaHME 3anucu o0 OTHOBCTBE. B wacTHO-
CTH, aBTOPBI CTABAT Iepes ool 3a1auy
pa3rpaHUYuUTh 3TH KaTErOPHHU AN IyTeM
YETKOT'O ONPEAEICHUS [IPEAMETa U OCHO-
BaHHMU MCKOBBIX TPeOOBaHUI.

H3a0:xeHHe OCHOBHOIO MaTepHa-
Ja. Ha ceronusa B HayuyHOM JMTeparype
YK€ CyIIEeCTByeT MHEHHE O TOM, 4YTO B
CyneOHOM TOpSIZIKE, KPOME OCTIapHUBaHHS
OTHOBCTBAa (MAaTEepHUHCTBA), BO3MOXKHO
OCIIapMBaHKUE HCKIIIOUUTEIBHO 3alliCH
00 OTIIOBCTBE (MaTepUHCTBE) IPH HApPY-
LICHUSX, JOIYILEHHBIX IIPU COBEPIICHUH
TaKOM 3alliCH B OpraHax 3allUCH aKTOB
IPaKAAHCKOTO COCTOSIHHSA. DTO MOTYT
OBITh TakHe 3J70ynoTpebieHus: paboTHU-
kxoB opraHoB 3AI'C, xak MpOU3BOACTBO
3amucH 00 OTIOBCTBE IO 3asIBICHHUIO,
MTOIMTMUCAHHOMY TOJILKO MaTephio peOeH-

Ka, a TaK)Ke, €CIIN 3asBJICHHUE TTO/TaHO IO
BIIMSTHUEM yTPO3, HACHIIHS, JTHOO B COCTO-
STHAW KOT/Ia UCTEIl He TOHNMAJT 3HAYSHHSI
CBOMX JISHCTBHI MJIM HE MOT' PYKOBOJHUTH
HMH, TO €CTh C HapylIEHHEM BOJICHU3b-
sieienus yimna [1, c. 206-207]. B Takux
ciyyasx, no mHeHuto C.FO.I'aBpuioBoi,
CyJI HE JIOJKEH PacCMaTpHUBaTh BOIIPOC O
MIPOUCXOK/ICHUH peOCHKA, TaK KaK CUH-
TAeTCsl, YTO JIMIy B MOMEHT 3aIlHCH €ro
oTIOM pebeHKa ObLTIO M3BECTHO, YTO OH
(hakTHUeCKH HE SBISIETCS OTIOM JTO-
ro pebenka. Cyn IOMKEH HCCIe0BaTh
JUIIE 00CTOSTENIECTBA IIPOU3BOICTBA 3a-
ITUCH 1 1aTh UM OLIEHKY [2, c. 209].

B nponomxenune mpicau C.}O.IaBpu-
JIOBOM IO HCCIICIOBAaHUIO CYIOM OOCTOSI-
TENBCTB 3alUCH JIUIA, KOTOPOE HE SIBIIS-
ercst oToM pebenka, JL.M. 3Bsruniesa
OTMEYAET, YTO MPEAMET [OKa3bIBAHUS
3aBUCHT, TPEXKAE BCEro, OT JHIa, odpa-
TUBIIETOCS B CyZl C MCKOM 00 OcCmapuBa-
HUU OTIIOBCTBA (MaTEpUHCTBA), a TaKKE
OT JEHCTBYIOIIMX HAa MOMEHT pOXKJe-
HUsL peOeHKa (W, COOTBETCTBEHHO, Ha
MOMEHT PETUCTpAllNU €ro POXKICHUS)
MpaBWJI 3allUCH poauTeNell peOeHKa B
KHUTEe 3amuch poxaeHuil. [IpaBuma 3a-
MMUCH POXKACHUH YCTaHABIUBAIOTCS B 3a-
BHUCHMOCTHU OT TOTO, COCTOST HIIM HE CO-
CTOST B Opake MeXIy co0OW pOAUTENH
pebenka. [TockonbKy mpaBuia 3amucu 00
oTie pedeHKa B CIydae POXKICHUS Ma-
TEpbI0, HE COCTosMmEeH B Opake ¢ OTIOM
pebeHKa, 4acTo MOIBEPTaTHCh U3MCHCHHU-
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siM, JI.M.3BsruHIIEBa OTMEYAET, YTO JIs
MPaBWIBHOTO  ONpeJeleHus IpeaMeTa
JIOKa3bIBaHMS B 9TOW KaTeropuu e He-
00XOMMO B IPEIyCMOTPEHHBIX 3aKOHOM
CHUTyallUsIX YCTAaHOBUTH HE caMo 1o cebe
OTCYTCTBHE KPOBHOTO DPOJCTBA, a HECO-
OTBETCTBHE TPOM3BEICHHOW 3amHCH 3a-
KpETJICHHBIM B 3aKOHE TpaBwiaM. Takoit
MIPEeAMET [OKa3bIBaHWs OIpeseNieH ce-
MEHHBIM 3aKOHOJATEeILCTBOM B CITydasX,
KOTJIa MaTepHaJbHBIM OCHOBAHUEM JIJISI
3allMCH B KauyecTBE OTLA peOeHKa SIBIIs-
eTcsl He €ro KpOBHAs CBs3b C PEOCHKOM,
a TaK Ha3bIBaeMOE COLHUAJIBHOE POJICTBO
[pU OTCYTCTBHU TeHeTHdeckoro (Ouoso-
THYECKOI'0) MPOUCXOXKJICHUSI peOeHKa OT
JTAaHHOTO JIMLIA.

Kpome Toro, JI.M.3BsirnHIIeBa KOH-
CTaTHUPYET, YTO 3aKOH B PsI/ie CITydaeB 3a-
BEZIOMO OIIpE/eIIIeT BOSHNKHOBEHHE OT-
IIOBCTBA M MaTE€PHUHCTBA C COTJIACHSI JIUII,
KOTOpBIE HE SIBISIFOTCS KPOBHBIMU POJIH-
TeJSIMH peOeHKa, 3arpeniast Ipu 3TOM UM
B JlaJIbHEHIIIEM OCHAapUBaHUM AKTOBOW
3anucu. Hanpumep, 4.5 c¢1.136 CK Ykpa-
UHBI 3aKPEIUIeT MpPaBUIIO, COIIACHO
KOTOPOMY HE MMeEeT IpaBa OCIapHBaTh
OTILIOBCTBO JIMIIO, 3aIIUCAHHOE OTLIOM pe-
OeHKa, ecIM B MOMEHT PerucTpaiu cedst
OTLIOM peOeHKa OH 3HaJl, 4TO HE SBIISETCS
€ro OTIIOM, a TaK’Ke JINIIO, JaBIlee Cora-
cHe Ha TPHUMEHEHHE BCIIOMOTATEIbHBIX
PENPOIYKTUBHBIX TEXHOJOTHH B COOT-
BerctBUM ¢ 4.1 cr. 123 CK VYkpawuHsbl.
AHAJOTUYHYIO HOPMY COJIEPXKHUT U. 4. 2,
3 ¢t. 52 CK P®. Oxnako, Ha B3 JI.M.
3BArMHIEBOI, B TAKOM Cllyyae 3alMCaH-
HBIC POJUTENISIMH JIMIA BIIPABE OCHapH-
BaTh aKTOBYIO 3alMCh 110 MOTHBAaM 3a-
OnyXJeHusl (Harpumep, JIHMLO JKeIalo
YCBIHOBUTH peOCHKa, a HE YCTaHOBHUTH
OTLIOBCTBO), IIPUMEHEHHUSI K HUM YIpo3,
[IaHTaXka, HACWIINS, B PE3ynbTaTe cTede-
HUSI TSDKEITBIX CEMEHHBIX 00CTOSITENBCTB,
HAXOX/ICHHUS B COCTOSTHHUM, KOT/1a yKa3aH-
HOE JIMIIO HE CIIOCOOHO OBUIO TOHMMATh
3Ha4YeHUE CBOMX JEHCTBHU WIIM PYKOBO-
JUTh UMM, JMO0 HAaXOAMIOCH B COCTO-
SIHUM MAaTepPHaJIbHOW, CITy)KEOHOH HITn
WHOMW 3aBUCUMOCTH [3] .

[Honneprxxa JTAHHOU MO3UIH
JI.M.3BsrunieBoii Habmomaercs B cyned-
Hoii npaktuke PO. Tak, B .10 [locTanos-
nenus [Inenyma Bepxosroro Cyna PO ot
25.10.1996 roma Ne 9 B pemakiuu [Tocra-
Hosienus [Inenyma Bepxosroro Cyna PO
ot 06.02.2007 roga Ne 6 «O npumeHeHnn
cynamu CemeliHoro xonekca Poccuiickoit
Odenepanyu MpU PacCMOTPEHUE el 00

YCTaHOBJIEHHE OTLIOBCTBA M O B3bICKaHUE
QIMMEHTOB)» OTMEYaeTcs, 4TO IIPU pac-
CMOTPEHMH Jie] 00 OCIapvBaHUK 3aIUCH
00 orie (Marepu) peOeHKa HEOOXOAMMO
UMETb B BUJLY, YTO MPEAYCMOTPEHHOE 1. 2
c1. 52 CK P® npaBusio 0 HEBO3MOXKHOCTH
YAOBJIETBOPEHUSI TPEOOBAHUS JIHIIA, 3AITH-
CAHHOTO OTIIOM pebeHKa Ha OCHOBAHUH 1.
2 ct. 51 CK P®, 06 ocriapuBaHnAU CBOETO
OTI[OBCTBA, €CJIM B MOMEHT 3aIlCH ITOMY
nuIy OBIJIO W3BECTHO, YTO OHO HE SIBIISI-
eTcsl OTIIOM peOeHKa, He HCKJIIYaeT ero
NMpaBa OCHAPUBATH TNPOH3BEIECHHYIO
3amuCh M0 MOTHBAM HapylleHHs BoJie-
U3bSABJIEHUs (HAampuMep, eciiu 3asBJe-
HHUe 00 YCTAHOBJIEHHH OTIOBCTBA ObLI0
MO/IAHO O/ BJIMSIHHEM Yrpo3, HACHJIMS
JIM00 B COCTOSTHUH, KOI7Ia HCTel He ObLT
crnoco0eH NMOHMMAThL 3HaYeHHe CBOHUX
AeiicTBHii MJIM PYKOBOAUTHL MMHU) (BBI-
neneno Hamu. — M.B., O.I) [4] .

AHanm3 B3DIA0B POCCHHCKUX yde-
HBIX B KOHTEKCTE FICCIIEOBAHHOTO BOITPO-
ca IMO3BOJISCT MOABITOXUTh, YTO OTIIMYHE
Jgen o0 ocrnapuBaHMM OTLOBCTBA (Mate-
PHMHCTBA) OT e 00 OCIIaprMBaHUH 3aIHCH
00 OTLOBCTBE (MAaTEPUHCTBE) 3aBUCHUT OT
OCHOBaHHUH HMCKa 00 OCIIapUBAHUU AKTO-
BOii 3amucu 00 otie peberka. dDakruue-
CKU OOSI3aHHOCTh KOHKPETH3HPOBATH OC-
HOBaHMA OOpAIIEHHs B CyJ IO JeiaMm 00
OCTIapUBAaHWN aKTOBOMW 3aliCcH 00 OTIIOB-
cTBE (MAaTepHHCTBE) U B 3aBUCHMOCTH OT
9TOT'O OIPEIEIHUTH IPEIMET JTOKa3bIBAHUS
W, COOTBETCTBEHHO, IPUMEPHBIH Iepe-
YeHb JI0KAa3aTeNIbCTB BO3JIAraeTcsi Hemo-
CPEJICTBEHHO Ha Cy/bIO IIPH NPHHATHH UM
COOTBETCTBYIOIIETO HCKOBOTO 3aSIBICHUS.

HanunonanbHast 1oKTpuHa ceMeiHOro
npaBa HE COJCPIKUT aHAJUTHYECKUX Ha-
YYHBIX HCCIEIOBAaHUM TO MOBOAY 3TOH
npobieMaTuku.  ABTOpbl  y4eOHHKOB,
y4eOHBIX TOCOOMI TT0 CeMEHOMY IIPaBy,
HayYHO-TIPAKTHIECKNX KOMMEHTAapHeB K
CK VYkpauHbl JIMIIb KOHCTaTUPYIOT Ha-
JMYUe 3aKOHO/ATEIBHOTO 3alpera Ocra-
pHBaTH OTIIOBCTBO JIUIIOM, KOTOPOE 3allH-
CaHO OTIIOM peOeHKa, €CIIM B MOMEHT pe-
THCTpPALUM POXAEHHUs peOCHKa OH 3Hal,
4YTO HE sBIsieTCs oTuoM [5, c. 218-219],
MHOIJA YKa3blBas, YTO B CIydae MOCTY-
IUICHUS TAKOTO 3asBJICHHUS, CY/Ibs JOJDKEH
OTKa3aTb B OTKPBITMU IPOHM3BOJCTBA IO
neny Ha ocHoBaHuu 1.1 4.2 ct. 122 I'TIK
VYkpawunsl [6, ¢.370] .

OCTOPO)KHOHM B 3TOM KOHTEKCTE €CTh
nosurusa 3.B. Pomosckoit. B xomMenTa-
pun k CK Ykpaussl npoeccop oTMeyaer,
YTO 3aKOH JIMIIAET BOZMOKHOCTH OCTIapH-
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BaTh OTLIOBCTBO TOTO, KTO 3HAJI, YTO HE 5IB-
JsleTCs OTLOM peOeHKa, HO C ero COIIacHst
ObL1 3aperucTpupoBal uM. OHOBpEMEH-
HO TIPUBOAUT CJICYIOIIUH IIPUMEp :

«I". JKeHuIICsL Ha JKEHIIMHE, KOTopas
ponuia peOeHka, He Haxo/siCh B Opake ¢
ero otioM. C Ienbio YKPEIUICHHsSI CeMbH
I'. nan cornacue Ha perucTpanuro ceds or-
1IOM peOeHKa, XOTs 3HaJ, YTO He SABISETCS
nM. Uepes HEKOTOpoe BpeMst OpaKk Mex 1y
HUMH OBUT paCTOPTHYT .

I". ocriopuTsb 3amuck ero oTHoM pedeH-
Ka He cMoeT. Pa3Be 4To TOJIbKO TOrAA,
KOT/1a JOKAsKeT, YTO ero ;KeHa /1eficTBo-
BaJla HeJ00pOCOBECTHO, HaMepeBasich
J00MTBHCSL 3allMCH €r0 OTIOM CBOEro
peGeHKa M He cOOMpaJiach MPOKUBATH
¢ HUM O/IHO# ceMbeii (BBIZIETICHO HAMH. -
M.B.,0.I.)»[7,C.275-276] .

Kak BHIHO M3 IPUBEIEHHOTO MpUMe-
pa, YYEHBIH THIIOTETHYECKH JOITyCKaeT
CUTYallMI0, KOIZla MCTEl] MOXKET OcIa-
pUBaTh B Cyle HE OTCYTCTBHE KPOBHOTO
POZCTBA MEXAY HUM M PEOEHKOM, O 4eM
OH 3HaJl, @ HEMOCPEJCTBEHHO 3aluch 00
OTIIOBCTBE.

Bmecte ¢ Tem 1enecoobpasHo 000-
3HAYUTh, YTO B HAYYHO-TIPAKTHYECCKOM
xommenTapun k CK Ykpauns! aBTopcTBa
E.M. Baraua, 10.B. bunoycosa ormeua-
eTCs, UTO «3aKOHOMATENb HE HCKIIIOYAeT
IIPaBO JILA, 3aIlIUCAHHOTO OTLIOM peOeH-
Ka, [0 ero 3asBJICHUI0 00 YCTaHOBIICHUH
OTILIOBCTBA, OCNApPUBATh IPOHU3BEICHHYIO
opranom 3AT'C 3amuce 10 MOTHBAM Hapy-
LIEHHs BOJICU3bSABIICHUS (HAIIPUMED, ECITH
3asBJIcHHE 00 YCTAHOBJICHUHM OTLIOBCTBA
OBLIO TIOJJAHO TOJ] BIMSIHHEM YIpo3bl, Ha-
cunus U T.L)». K ToMy ke, yueHsle npu-
3HAIOT, YTO JIMLA, KOTOPbIE JIaJIk COTIacue
Ha pOXKJeHHE peOeHKa B pe3yJIbTaTe BCIO-
MOTaTeJIbHBIX PEHNPOAYKTHBHBIX TEXHO-
JIOTHH, HECMOTPSI Ha 3alpeT, MPeayCcMo-
Tpennslii 4. 5 cT.136 CK Vkpaunsl, MmoryT
OCIOPUTB OTLOBCTBO B Cy/I€OHOM MOPSI-
Ke, €CIIM, HallpUMep, MY>K COIVIACHIICS Ha
OILIOZIOTBOPEHHE CBOCH JKEHBI JOHOPCKON
CIIepMOii, a B aelcTBUTENbHOCTH Oepe-
MEHHOCTh HACTYIMJIa HE OT HEro, a OT
CBSI3M C TIOCTOPOHHMM MYXYHMHOH, WMIN
KOIJIa COIVIacHe Ha IPUMEHEHUE BCIIOMO-
rarejbHbIX PENpPOJYKTHBHBIX TEXHOJIO-
Ui OBIJIO TPEIOCTABIICHO MO/ BIUSHUEM
YTPO3bl, HACKIUS U T.II., WIN JIUIA ObLTH
BBEIICHBI B 3a0IIyX/I€HHE OTHOCHUTEIHHO
TEHETUYECKNX CBOUCTB JIoHOpa [8] .

B 70 e BpeMst aBTOPHI HE YTOUHSIOT HA
HOPMBI 3aKOHa, KOTOpas IpeycMaTpuBacT
TpaBo JIMIIA, 3aITICAHHOTO OTLOM peOeHKa,
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10 €ro 3asBJICHUI0 00 YCTaHOBJICHUH OT-
LIOBCTBA OCMAPHUBATh POU3BEICHHYIO Opra-
HoM 3AI'C 3anuchk Mo MOTHBaM HapyILLIEHUs!
BOJICU3bSBICHUS, HU CBOCH TEOPETUYECKOI
TIO3MILMH, KOTOPAs O3BOJIMIIA UM TIPUHTH K
BBIBOZIAaM O BO3MOXKHOCTH IIPH OMPEIE/ICH-
HBIX OOCTOSITENILCTBAX OCTIOPUTDH HCKITIOUH-
TEJBHO 3aIUCh 00 OTLOBCTBE.

Ha HeBO3MOXXHOCTB JIMIIUTE ITpaBa Ha
OCIapuBaHKe OTIIOBCTBA JIUIO, KOTOPOE
JIaJIo corylache Ha TPUMEHEHHE BCIOMO-
raTelbHbIX PENpPOIYKTHBHBIX TEXHOJO-
IUid, a B pealbHOH JeHCTBUTENBbHOCTH
peGeHOK ObLT POXKJIECH OT ITOCTOPOHHETO
MykuuHbl, ykasbiBaeT JI.B. Kpacumxas
[9, ¢.52-57]. B mommepkKy BbICKa3aH-
HBIX BBIIIE CY)XACHHH O BO3MOXHOCTH
3aIIUTHI OTEPIEBIICi CTOPOHBI B OE3BbI-
XOITHOH CHTyaluy, B KOTOPYIO €€ CTaBUT
neiictByromas 4. 5 ct. 136 CK Ykpannsl,
N.B. Py6ern npexanaraer yka3aHHYIO0 HOp-
My H3JIOKHTh B CIEYIOIIEH pemaKiuu:
«He nmeer npaBa ocriapuBaTh OTIIOBCTBO
JIMLLO, 3aIIMCAHHOE OTLIOM peOeHKa, eClii B
MOMEHT PErucTpanuu ceds OTLOM pedeH-
Ka OH 3HAaJ, YTO HE SBJISIETCS €ro OTLIOM,
KpOMe Cly4yaeB, KOIjia Takasi 3amch Oblia
c/leNiaHa ¢ HapyIICHHEM ero cBOOOIHOro
BOJICU3BSBIICHUS, a TAKOKe JIMIO, JaBIlIee
cornacue Ha MPUMEHEHUE BCTIOMOTaTellb-
HBIX PENPOAYKTUBHBIX TEXHOJIOTHUIl B CO-
orBeTcTBUH ¢ 4.l cT. 123 3TOro Koxekca,
KpoMe CllydaeB, KOTZa Takoe corvacue
OBUIO TOIYYEHO C HAapyIIEHHEM €ro CBO-
OOITHOTO BOJICH3BSBIICHUS, WIIN €CIIH HE
OyzeT 10Ka3aHoO, YTO KeHa 3abepeMeHe-
J1a uHBIM crocobom » [10 , c. 53-57]. B
LIeJIOM, TakKasi MO3ULHUS UMEEeT IPaBoO Ha
CYIIECTBOBAHME M MOMAEPXKKY. B Toke
BPEMsI Mbl JlyMaeM, YTO B 3TOM KOHTEKCTE
clielyeT TOBOPUTh 00 OCIiapvBaHUK 3allu-
cu 00 OTLOBCTBE, a HE camMoro (akra oT-
IIOBCTBA, YTO TAK)KE JOJKHO OBITH YUTCHO
MIpH BHECEHUH M3MEHEeHHH B 4. 5 cT. 136
CK Vkpaunsl. Kpome toro, B npenarae-
MO HOpME COZIEPIKUTCS OLIEHOUHAsK KaTe-
TOpust «CBOOOTHOE BOJICH3BSIBICHHE), KO-
TOPYIO B Ka)KZIOM KOHKPETHOM Jiesie Oyaer
OINpEe/IeJIATh M OLICHUBATH KaK TAKOBYIO
cyn. To ectb Ha Cyaplo B O4epeiHON pa3
OyzieT Bo3jararbcs 3a1a4a, uzderas cyob-
SKTUBHM3Ma, IIPUHATH 3aKOHHOE U 000CHO-
BaHHOE PEIICHUE C MPABHIBHON OICHKOMN
HAJIN4HS WA OTCYTCTBHSI CBOOOJHOTO BO-
JICU3BSBICHHS JINIA, 3aIICAHHOTO OTIIOM
peGeHKa, ec B MOMEHT PEeTHUCTpalni
cebs1 oTIIOM peOeHKa OH 3HAJ, UTO HE SIB-
JIIeTCSl TAKOBBIM, HO YTO HE rapaHTHUPYeT
JaTbHEHIIero o0kajJoBaHMsI TaKoOTo pe-

LIEHHS B CyJax ale/UIIMOHHON U Kacca-
LIMOHHOM MHCTaHIIUN.

Wrak, Ha ceromHAIIHUN JeHb HE OIpe-
JICTICHHBIM HM Ha YPOBHE HAalMOHAJIBHOM
JIOKTPHUHBI, HM HAa YPOBHE HAIIMOHATIBHOTO
3aKOHOATENbCTBA, HU HA YPOBHE pPa3b-
SICHEHHH Cy[eOHOH MpakThuku (B MOCTa-
Hopienun llnenyma BepxoBHoro cyna
Vipaunst Ne 3 or 15.05.2006 roma «O
MIPUMEHEHUH CYJaMU OTIEIbHBIX HOPM
CewmeifHOro Kozekca YKpauHBI NpH pac-
CMOTPEHMU [IeJ OTHOCUTEIBHO OTLOB-
CTBa, MaTepUHCTBA M B3BICKAHHS aJIU-
MEHTOB», B OTJIMYHE OT IOCTAHOBJICHHS
[Inenyma BepxoBHoro Cyna P® Ne 9 ot
25.10.1996 roma «O mpUMEHEHUH CYy-
namu CemeliHoro kozekca Poccuiickoit
®denepanyu mpu PacCMOTPEHHE el 00
YCTAHOBJICHHE OTIIOBCTBA U O B3BICKAHUE
AJTMMEHTOBY, HE TIPETyCMOTPEHBI UCKITIO-
YEeHUs! U3 TIpaBWia, YCTAaHOBIEHHOTO 4.5
c1. 136 CK Ykpaunsl), octaercs BOIpoc o
BO3MOKHOCTH OCHapUBaHUs He QaKkTHye-
CKOTO OTLIOBCTBA B KOHTeKcTe cT. 136 CK
VYKpauHbl, a caMOii 3arucu 00 OTLOBCTBE.

MBbI TOJTHOCTBIO COIIACHBI C YYEHbI-
MH, KOTOpBIE TOJHSIN BOIIPOC O HEOOXO-
JIMMOCTH Pa3rpaHUYCHHs 3TUX KaTeropuit
JIeT1, Belb HaIM4Ue BOJICH3bSIBICHHS JIHLA
SIBIISIETCS] OJTHOM U3 ONPEAEIISIIONINX Mpe-
MOCBUIOK KaK COBEPIICHHE TI'PaKJaHCKO-
MIPaBOBBIX JOTOBOPOB, TaK M OCYIIECT-
BJICHUSI CEMEWHBIX MpaB M HCIIOTHEHUS
CeMEWHBIX 00s13aHHOCTEH.

Tak, u. 1 c1.122 CK VYkpauss! omnpe-
JIeJIeHO, YTO PeOEHOK, 3adaThlii W (VM)
POKAEHHBIH B Opake, IPOHCXOAUT OT
cynpyroB. J[ysi ornpeneneHust mpoucxox-
JIeHUsI peOeHKa OT CYNPYroB JIOCTaTOYHO
JIByX JOKYMEHTOB: CBHJETEIILCTBA O Opa-
K€ M JIOKyMEHTa YYPeXKICHHs 3paBOOX-
paHeHusT O POXKICHHU >KCHOW peOeHKa.
[Ipu ocymiecTBieHMM AaKTOBOH 3allUcU B
Kuure peructpammm pokaeHui He Tpe-
OyeTrcst MpUCYTCTBHE OOOWMX pPOIHUTEINEH.
[TosTOMY >KEHIIMHA, IMesT CBUIETEIILCTBO
0 Opake W JIOKYMEHT yUpeXKJIeHHUs 31pa-
BOOXPAaHECHUS, MOXET 0e3 IpernsTCTBUiH
MOJIyYUTh CBHUJICTENILCTBO O POXICHUH
pebeHKka, Te OTIHOM peOeHKa yKa3aH ee
MyX. besycnoBHbIM siBIsieTcs U TOT axT,
YTO OCHApPMBaHUE OTLOBCTBA U OCIApH-
BaHHUE 3aIlMCH 00 OTIIOBCTBE — B3aHMOC-
BsI3aHHBIE KaTErOpuH Jen. Tak, eciu B
CcyneOHOM TOpsIKE Oy[eT yCTaHOBICHO,
YTO MEXIY JHIOM, KOTOPOE 3arliCaHo
OTLOM peO&HKa B aKTOBOI 3aIMCH O POXK-
JIeHUN peOeHKa, U peOEHKOM OTCYTCTBYET
KpPOBHOE POJICTBO, TO 3TO OOCTOATEINb-

CTBO IOBJICYET 32 cOOOW aHHYJIMPOBAHUE
Takod 3anucu. 1 HaoOopoT, mpu3HaHUE
HEJEHCTBUTEBHON 3aIIMCH 00 OTIIOBCTBE

NPUBEACT K H3MEHEHHIO POIUTENILCKUX
npaBooTHoUeHHH. OIHAKO, eIe pa3 Mmoj-
YEpKHEM, JCHCTBYIOIIUN 3aKOH OIpene-
JIIeT BO3MOXKHBIM OCIIapUBaTh OTIIOBCTBO
C TTO3UINI OTCYTCTBHSI KPOBHOTO POACTBA
MEXIy IJHUIIOM, 3allCaHHBIM OTIIOM, M
peOeHKOM, TTyTeM MPEbSIBICHHUS HCKa 00
WCKIJTIOYEHHH 3aIlUCH HCTIA KaK OTIa W3
AKTOBOM 3aITMCH O POXKJICHUH PEOCHKA.

YuuThiBask ~ M3JI0KEHHOE,  MOXHO
c(hOpMyIHPOBATh HECKOJILKO BHIBOOB:

1. HeoOXxomuMBbIM sIBIISIETCSL OTKA3 3a-
KOHOJIaTessi OT HOPMAaTHBHOIO CJIOBOCO-
YeTaHUsl «OCIapUBaHUE OTIOBCTBA» B 4.
lcr 136, 4. 2 ct. 137 mu. 1 ct. 138 CK
VYKpanHbl, TOCKOJIBKY YETKO ONPEeeHO,
YTO B OTOH KaTerOpHH Jel B CyA NPEIb-
SIBISIETCS. MCK 00 WCKIIIOYEHWH 3alicH
Kak OTI[a N3 aKTOBOM 3aITUCH O POJKIACHUH
pebenka. MImenHO Takast (GhOpMyIHpOBKa
JIOJKHA COJEPXKAThCS B PE3OIIOTHBHOM
YacTH pelleHus cyaa 00 yIOBIETBOPEHUH
ucka (4. 2 cr. 136 CK Ykpaunsr).

[Ipenmer UcKa B 3THX KaTeropusx Ael
Ha CaMOM JIeJIe OJIMH - HCKIIFOYEHHE UCTIA
KaK OTL[a U3 aKTOBOIl 3aIIMCH O POXKICHUN
peOeHKa, a OCHOBaHMS HCKa OyJeT 3aBH-
CeThb OT 0OCTOSITEIBCTB, KOTOPBIMHU HCTEI]
000CHOBEBIBaeT cBOM TpeOoBaHms. Taku-
MH 00CTOSTEILCTBAMHU MOTYT OBITH M OT-
CYTCTBHE KPOBHOTO POJICTBA MEXIY JIU-
1I0M, KOTOpOE 3aliCaHo OTIIOM W peOeH-
KOM, ¥ HECOOTBETCTBHE NPOU3BEAEHHON
3aIlMCH YCTaHOBJICHHBIM B 3aKOHE IIPaBU-
JIaM, B YaCTHOCTH 3allUCh JIMIA OTIIOM C
HApYIIEHUEM €ro BOJICU3bsBICHUS (IIPH-
MEHEHHE K MYXXY yrpo3, IIaHTaxa, Ha-
CHUJIMS, B PE3YyJIbTaTe CTEUCHUS TSDKEIBIX
CeMEIHBIX 00CTOSATENbCTB, NpeObIBAHME
B COCTOSIHMH, KOTJa OH He OBbUI CIOCO-
OCH OHNMATh 3HAYCHNE CBOMX JICHCTBUIT
WM PYyKOBOIUTH HMMH, HAXOIWICS B CO-
CTOSSHMU MaTepUaIIbHOM, CIlykeOHOH uin
WHOW 3aBHCUMOCTH).

2. ENVMHCTBEHHOH LIeNBI0 00pamieHus
B CyJl, WIH TO, YTO B IPAXKIAHCKOM CYZIO-
MPOU3BOJICTBE OOYCIIOBIMBAET HCKOBOE
TpeOOBaHHE HCTLA U OIpEENSeT €ero
IOPU/IMYECKYIO 3aMHTEPECOBAHHOCTh B
Jienie, SIBISIeTCS IPUHSATHE CYI0M PEILICHUS
00 HMCKIIOUeHUH ero (paMUIIni, UMEHH,
oTYecTBa KaK OTI[a U3 aKTOBOH 3alliCH O
poxaennu pebenka. [IpaBunbsHOCTS ompe-
JIeJIeHUs] OCHOBAHMSI MCKa, OCHOBHOW M3
KOTOPBIX, Kak otMedaeTrcst B CK Yipaunst
u B mocranosienun [Tneayma BC Ykpan-
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Hbl Ne 3 ot 15.05.2006 roga «O npumene-
HHH CyJIaMH OTAEeNbHbIX HOpM CeMelHOro
KoZieKca YKpauHbl TPU PACCMOTPEHHH eI
OTHOCHTEJIBHO OTL[OBCTBA, MATEPUHCTBA U
B3BICKaHUSI AIUMEHTOBY, SIBJISCTCS OTCYT-
CTBHE KPOBHOTO POJICTBA MEKIY JIUIOM,
KOTOpPOE 3allUCaHO OTIIOM, U PEOCHKOM,
CHOCOOCTBYET NPUHSITHIO PEUICHUS B WH-
Tepecax ucrna. [Ipu Hammanu Takoro pe-
IIEHUs], BCTYIUBILIETO B 3aKOHHYIO CHITY,
YIOBJIETBOPSETCS] MaTepPHUAIEHO — MPaBO-
Basi 3aMHTEPECOBAHHOCTh UCTIA — Yepe3
CyIeOHYI0 JeATeIbHOCTD 110 €ro Jely, B
AKTOBYIO 3aIIMCh O POXKICHUH peOeHKa OT-
nen PAT'C o0si3yercsi BHECTH M3MEHEHUs!
IyTeM aHHYIMpOBaHUs ero Qamuinmy,
MMEHH, 0T4YeCTBa B Tpade «oremy. Takum
00pa3oM, OTIpeICTSAIONINUM 1 FOPUIUIECKI
NPaBWIBHO CHOPMYINPOBAHHBIM B ITOU
KaTEeTOpUH JIeNla JOJDKEH OBITh MpeaMeT
HCKa, OCHOBAHUS FICKa MOTYT OTIMYAThHCS
B 3aBHCHUMOCTH OT >KH3HEHHBIX 00CTOS-
TENBCTB, OOYCIIOBJIEHHBIX OOpamieHneM
UCTIA B CYII.

3. C uenbto 3aKOHOAATEJIBHOTO pellie-
HHS HAy4YHOU JIMCKYCCHH O BO3MOXKHOCTH
CyneOHOro paccMOTPEHUsI Jiell 00 UCKITIO-
YEHHMHU UCTILA KAK OTLA U3 aKTOBOM 3aliCH
0 pOXK/IeHHH peOeHKa HAa OCHOBAHHHU OT-
CYTCTBHSI KPOBHOTO POJICTBA MEXTYy HUM
U pebeHKOM M el O TaK Ha3bIBAEMOM
OCTIapUBAaHUN HETIOCPECTBEHHO 3aIliCH
00 OTIIOBCTBE, MPOM3BENIEHHON C HapyIIIe-
HUEM IPaBWJI PETUCTPALNU aKTOB TpaxK-
JTAHCKOTO COCTOSIHUSI HJTH TIPH OTCYTCTBUH
JOOPOBOJIBHOTO COIVIACHS MY)KUYHMHBI Ha
TaKyIO 3aIliCh, C yYETOM HEOOXOIMMOCTH
00JeryeHust MPaKTHYECKOH e TeIbHOCTH
cyneit npeanaraem 4. 5 ct.136 CK VYkpau-
HBI U3JI0XKUTh B CICAYIOLIEH peaaKuu:

«5. JIuno, 3anucanHoe OTIOM pebeH-
Ka, €CJIM B MOMEHT perucTpanuu ceds ot-
1IOM pe0eHKa OH 3HAJ, YTO HE SIBIACTCS
€ro OTIIOM, a TAKXKe JINIIO, JAaBIIee COoIia-
CHe Ha TPUMEHEHHE BCIIOMOTATEIbHBIX
PETIPOYKTUBHBIX TEXHOJIOTHH B COOT-
BETCTBUHU C YaCThIO MMEpBOi cTarhu 123
CK VYkpauHbl, npu NpeabsBICHUM HCKa
00 MCKIIFOYEHHH 3aIIUCH O HEM B Ka4ecTBe
OTIIa M3 AKTOBOW 3alMCH O DPOXKICHUM
peOeHKa He BIIPaBe CChLIATHCS Ha OTCYT-
CTBHE KPOBHOTO POJICTBA MEXKJIYy HHM M
pebeHKoM, (akT MPUMEHEHHs BCIIOMOTa-
TENIBHBIX PENPOIYKTHBHBIX TEXHOJOTHUit
KakK Ha OCHOBAHUS HCKa.

Jlumo, 3ammcanHOe OTIOM pebeHKa,
€CJIM B MOMEHT PErHCTpaIiy cedsl OTIOM
peOeHKa OH 3HAI, YTO HE SIBIISIETCS €T0 OT-
I0M, a TaKKe JINIO, AaBIIee coracue Ha

NPUMEHEHHE BCIIOMOTATENIbHBIX PErpo-
JYKTHBHBIX TEXHOJIOTHIl B COOTBETCTBUU
¢ yacteto nepBoit crateu 123 CK VYkpa-
WHBI, BIPaBe MPEIbIBUTH UCK 00 HCKIIIO-
YEHHH 3allCH O HEM B KauyeCTBE OTIA U3
AKTOBOM 3allMCH O POXASHHH pPeOeHKa,
€CIIM B MOMEHT PETHCTPALUH POXKACHHS
pebeHKa MUMeNn MeCTO OOCTOSITEIhCTBA,
MOATBEPKIAIOIINE OTCYTCTBHE J100po-
BOJILHOTO COTJIACHSI MYXXYHHBI Ha TaKylo
pETUCTPALNIO, WIIN PETUCTPALUS ITPOBO-
JIUJIaCh C HapYIICHUEM MPaBUII, YCTAHOB-
JICHHBIX 3aKOHOM ».

4. lena 00 ocrapuBaHUM OTIIOBCTBA,
KOTOpbIE HAYMHAIOTCSA HPEIbsSBICHUEM
UCKa 00 MCKIIIOYCHHHM 3aIliCH JIMLA B Ka-
YeCTBE OTLA U3 aKTOBOH 3aMUCH O POXKIIe-
HHUU peOeHKa, MOTYT 3aKaHYMBAaThCs MPH-
HATHEM pEHICHUs cyAa 00 HCKIIOYeHUH
13 aKTOBOMW 3aITUCH O POXKACHUH peOeHKa
3arucK 00 MCTIIE KaK OTIa, TO €AHHCTBEH-
HBIM TIPEIMETOM HCKa, T.€. MaTepHalIbHO-
MPaBOBBIM TpeOOBaHWEM HCTIA K OTBET-
YHKY, SIBIAETCS HE OCNApUBAaHHE OTIOB-
CTBA, KOTOPOE MCTEL] B UTOTE CTABUT I10JL
COMHEHHE BO BpeMsl JI0Ka3aTeIbCTBEHHON
JIEATEeIIBHOCTH B CyJ/Ie, a UCKJIIOYEHHUE €ro
KaK OTIa U3 aKTOBOI1 3aIlIMCH O POXKICHUU
pebeHka.
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