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The article is devoted to the comparison of regulation of private personal and economic relations
and the dualism of private law.

Cmamba  nocésawena cCpasHenulo peyiupoeaHiis JUYHbIX U 3KOHOMUYHbIX HACMHONPABOGLIX
OMHOULEH U] U OYANUIMY YACIHO20 HPABa.

MOHATTA XKUTJIOBUX IHTEPECIB ®I3UYHOI OCOBH

Tansinruu M. K.,
00KmMop WPUOUUHUX HAYK, NPOgecop, 3acmynHux oupekmopa 3 Haykosoi pobomu HII npueamnozo npasa i
nionpuemnuymaa imeni akademika @. I'. Bypuaxa HAIlpH Ykpainu

Y cmammi komnaexcno 00cniodcyemovca Ha NOHAMIIHOALY PigHI MEPMIH «ICUMNO08ULl iHmepecy 3
MEMOI0 EOUHO20 PO3YMIHHA MEPMIHONOZIL 8 PI3HUX HOPMamugHux 0okymenmax. IIposodumucs iomesicysanns
NOHAMIMA CYO €EKMUBHO20 JHCUMN0B020 NPABA MA 3AKOHHOZ0 JICUIMN0E020 IHMeEpecy, 3a2anvHull ma cneyianbHuil
inmepec.

Kiniouosi cnoBa: HTIOBHI IHTepec, XXHUTIOBE MPaBO, OXOPOHIOBAHHW 3aKOHOM IHTepec, MpaBo Ha
3aXHUCT.

JocniikeHHs MDKraimy3eBoi KaTeropii «iHTepec» BH3HAYaeThCAd THM, IO 33aXMCT >KUTIOBUX IpaB
HEpPO3PUBHO IIOB’A3aHUH 13 NMpOOIEMOI0 MPaBOBOro 3a0e3NeyeHHs CYCHIIbHMX IHTEPECciB, OCHOBY SKHX
CKIIQfaloTh IHTEPECH OKpeMuX (isuunux oci6. B crarrax 3, 15-21, 69, 67 IIK VYxpainu wmmpoko
BUKOPHCTOBYETBCS KaTEropis «3aXUCT IHTEPECY», X0Ua 3MICT LIbOr0 MOHATTS HE PO3KPHUBAETHCS.

Cnip 3a3Ha4MTH, IO peanizaliid 0coOHCTHX HeMaiHOBHX NpaB, BU3HaueHUX cT. 270 1K, neBHUM
YHHOM MOB’sA3aHa 3 peai3ali€lo KHUTIOBOro 1HTepecy (I3HYHHX oci6. Y3araapHIOYH MO3ULIT BUEHHX,
MOXHa JIIHTH BHCHOBKY, IO B cepl HUBUILHOrO NpaBa BpaXOBYIOTbCA K 00’€KTHBHI, Tak 1 cy®’€KTHBHI
iHTepecu. Bapro noroautucs 3 B. II. I'pubanosum [1, c. 154), saxuit BBaxaB, 10 B3a€EMO3B’ 30K iHTEpeEcCy |
cy0’exkTHBHOTO NpaBa noABidHMWiA. [lo-nepiie, y 6i1bUIOCTI BUMAAKIB IHTEpeC € NepelyMOBOIO BUHHKHEHH],
37IHCHEHH 1 3aXUCTY LUMBUIBHUX 11paB, OCKLIBKH, K NPABHIIO, caMe IHTepeC NMepemye 3apoMKeHHIO Cy0’ eKTHBHOTO
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npaBa i BU3HAYAE NUHAMIKY MpaBOBiTHOCHH, 10 BUHUKIN. Ilo-apyre, 3a10BOJIEHHA IHTEpECY MPaBOMOYHOL
0cobu € MeTOI0 BYIb-AKOTO CY0’ EKTHBHOTO TIpaBa, 10 BUCTYTAE AK IPAaBOBHIi 3acib 3a0BOJICHHSA IHTEPECIB.

VY mupokoMy 3HAYEHHI IHTEpECOM Y MpaBi BU3HAEThCA TparHeHHA ocoOW MOBHIIIE 3aJ0BOJILHATH
cBoi MoTpebH i GaxkaHus, Wo NpsSMo He (OpMaTi30BaHO B KOHKPETHOMY Cy0’€KTHBHOMY IIpaBi, IPOTE HE
cymepeyuTh NpaBy Ak Takomy. CaMme uepe3 peaisamito Ta 3aXMCT OXOPOHIOBAaHHX 3aKOHOM iHTEPECIB y
uuBineEHOMY TipaBi Ykpainu posrnsnae I. B. BenenuxToBa [2, c. 165]. Koncturyuifinuit Cyn Yxpainn nas
BU3HAUCHHS TOHATTIO OXOPOHIOBAHWI 3aKOHOM IHTEpec»: fK NMparHEHHA IO KOPUCTYBaHHHA KOHKPETHHM
MarepialbHUM Ta/abo HeMmaTepiaabHUM OIaroM, K 3yMOBJIEHHMH 3aralbHUM 3MicTOM 00’€KTHBHOrO NpaBa i
IpAMO HE OMOCEPENKOBaHHH Yy cy0’€eKTHMBHOMY TpaBi NMPOCTHI JETITUMHHUH [O3BUI, 10 € CaMOCTiHHHM
06’€KTOM CYZIOBOT0 3aXMCTY Ta IHIIUX 3ac06iB MPaBOBOi OXOPOHH 3 METO 3aJ0BOJNICHHS IHAWBIAyalbHHUX i
KONEKTHBHUX TMoTpeO, Aki He cymepeuarb KoHcTuTymii i 3akoHaM YkpaiHu, CYCHiIbBHHM IHTEpecaM,
CIpaBeyIMBOCTI, 10OPOCOBICHOCTI, PO3YMHOCTI Ta IHIIIMM 3arajJbHOIIPaBOBUM 3acajaM.

VY cTpyKTypi 3aKOHHOTO iHTEpecy BHAUIAIOTH [Ba €JIEMEHTA: IparHeHHs cy0’€KTa KOPHCTYBaTHCA
KOHKPETHHM COLlialbHUM GIaroM; 3BepHEHHA B NEsKHX BHIAfKax 3a 3aXHCTOM A0 KOMIICTEHTHHX OpraHiB
[3]. BusHaueHHI0 TMOHATTA iHTEpeC y UMBINLHOMY IMpaBi, iforo 3micTy (03HaK) B LHMBIILHOMY IIpaBi
TpUIinsIacs MeBHa yBara, mpoTe Iie MUTAHHA 3aIHIIA€TECA JOCHTh CKJIAAHHUM 1 IUCKYCIHHUM.

Cnig 3a3HAYMTH, [0 OXOPOHIOBAHI 3aKOHOM IHTEpPECH MOXKHA pO3MNIANAaTH AK MpaBa 1 cBoOoIu
momutmi. Tak, I1. TI. AHApyIIKO BH3HAYMB, IO TMOHATTA «OXOPOHIOBAaHI 3aKOHOM IHTepecH» € HaHOiIbII
TIMPOKHM i BKITIOUa€ B cebe Takox Tpaea i cBOOOAM JIOAHHU | TpOMasHHHA, AKi € piI3HOBUAOM IHTEpECY, Ta
KOHKPETH30BaHi i yiTko Bu3HaveHi B KoHctutynii Ykpainu [4, c. 89]. Tak, y cr. 47 Koncturyuii Ykpainu
cepell OCHOBHHX TIpaB i cBOOOA JIIOAMHH TA TPOMaAHHHA MPOTOJIONIEHO MpPaBO KOXXHOTO Ha XHUTIO. BoHo €
OMTHHM 3 OCHOBHHX MpPaB, aJlKe XUTJIO — BXIHBE collianbHe 0J1aro, sKe JIEXXUTh B OCHOBI JKUTTEIISIBHOCTI
KOXTOI JIIOMWHA 1 HOPManbHOTO PO3BUTKY CYCHIIIBCTBA. 3aXHUCT XXUTIOBOTO iHTEpecy Ba)JIMBUI depes Te,
o 6e3 Horo HaJexHOro 3abe3neyeHHs HEMOXKIMBUM € PO3BUTOK JIIOAMHH K COLIaNBHOI 1CTOTH.

CyvacHe pO3yMiHHA XHTJIOBOTO IHTEpECY TPYHTYETHCA HAa BH3HAHHI HOro Sk mpasa JIIOOWUHH, SKe
BIOMOBIMHHM YHHOM Ma€ 3aXHMUIATHCA, HE3BaKAIOYHM Ha Te, 110 BOHO HE OTPHMAano CBOr0 HOPMAaTHBHOTO
sakpirutenHs. [Ipupoannii xapaxktep npaBa Ha >XUTII0 CBITYHTE MPO TE, IO LiE TIPaBO HAJEXUTh K Ji€3MaTHIN
ocobi, Tak 1 ocobaM, MI€3AATHICTH AKHUX € HEMOBHOK BHACHIJIOK BIKy UM CTaHy 3H0pOB’s abo0 MOBHICTIO
Hemie3maTHUM ocobaum [5, c. 108].

IMouaTTas «mpaBo Ha >XUTIO» Oe3mocepenHbO TIOB’A3aHe 3 MOHATTAM «peali3auis NpaBa Ha
NPOXXUBAHHSY», [0 BUILTWBAE 13 XHUTI0BOTO iHTEpecy. Sk 3a3nauae I1. I1. Auapymko [4, c. 87]: «InTepec —
1e, 3 oqHoro 60Ky, KOHKpPETHE MaTrepianbHe Ta/abo HeMaTepialkHe O1aro, OTpUMaTH, HabyTH AKE YU NOCATTH
sike abo 30eperTH AKe YW MaTH MOXJIMWBICTH (MOTEHLIITHY) ofep>kaTH YW HabyTH ske abo KOpPHCTYBaTHCh
skuM niparue (6axxae) ocoba, a 3 iHoOro 60Ky, — e IparHeHHs 0cO0W OTpUMATH Take 0Jiaro, KOPUCTYBAaTHCA
#uM. ToOTO KHTIIOBHIA iIHTEpeC O3Haya€ He TUTBKM Te, U0 JepXaBa rapaHtye Ta Oepe Ha cebe 000B’A30K
CIPUATH TOMY, 11100 KOXH2 (pi3nyHa ocoba Oyna 3abe3neyeHa XUTIOM Ta rapaHTYBaTH HOTO HEJOTOPKAHHICTE.

IMpuXUABHUKK BKJIIOYEHHA IHTepecy OO0 3MicTy cCy0’€KTHBHOTO MpaBa OMEPYIOTb TOHATTIM
«IHTEepecy SK 3arajJbHOBIJOMHMM MOHATTAM, HE HaMarato4Wchb HaBiThb PO3KPUTH HOro 3MicT. B ropumnyHii
TITEpATYpi MOHATTA «IHTEpPec» BXWBAETHCA B pi3HHUX 3HaueHHsAX [1, ¢. 154]. B3aemo3B’s30k iHTepecy i
cy6’€KTHBHOTO MpaBa BHKIWKAB CEpesl OKPEMOl YaCTHHH IOPHUCTIB IyMKY, IO IHTEPEC BXOMWTH 10 CAMOTO
3MicTy cy6’ekTHBHOTO TNpaBa [6, c. 44]. IHmi aBTOpu Xoua i Bi3HAYAIOTH BaXKJIHBE 3HAUCHHS IHTEpecy B
npaBl, aje BBaXaloTh IHTEpPEC MOMEHTOM 30BHIIITHIM CTOCOBHO Cy0’€KTHBHOTO MpaBa i He BKIIOYAIOTh HOTO
1o 3Micty octaHHboro [7, c. 20-21]. IlpoTte iHTepec, Ha BiAMiHY Bif Cy0’€KTHBHOTO MpaBa, HE Ma€ TakKoi
PaBOBOI MOXJIMBOCTI K OCTaHHE, OCKUIBKH He 3a0e3MeuyeThes IpUAHTHHM 000B I13K0M iHIIOI CTOpOHH [4,
c. 85]. Tlpore we TITBKM YaCTHHA OXOPOHIOBAHOTO 3aKOHOM IHTEPECY, 3a Takoi MOCTAaHOBKHM MHUTAHHA He
MoXe HTHCA Mpo HOro MpaBoBHH 3axUCT. B ocHOBI Oy Ib-AKoro cyd’ €KTHBHOTO IMpaBa JIEeXXHUTh TOH UM THIIHHA
TUTIOBHH IHTEpeC, CNIIBHUH AJA BCIX WIEHIB MAaHOTO CYCHINBCTBA. 3aXHCT Cy0’€KTHBHOIO NpaBa SABIAE
cob0I0 BoIHOYAC | 3aXUCT OXOPOHIOBAHOTO 3aKOHOM iHTepecy. [IpaBo mpo 3aXxucT iHTepecy 3aXHUIIaeThCA HE
TUIBKH Y CKIIAJi BIAMOBIAHOTO cy®’eKTHBHOTO npapa. Hampukna, cy6’ekTH )XHUTIOBOTO MPaBa MOXYTh MaTH
1 Taki iHTEpecH, 110 HE OMOCEPENKOBYIOTHCSA TEBHUMH CY0 €KTHBHHUMM MpaBaMH, a ICHYIOTb CaMOCTIiHO,
Harpukial, y GopMi 0XOpOHIOBAHUX 3aKOHOM CTAIMX 1HTEPECIB Ha MOJIMIICHHS XUTJIOBHX YMOB.

ITpu po3KpUTTI MOHATTA «OXpPOHIOBaHHH 3akoHOM iHTepec» B. 1. Benenukrosa, 30kpeMa, BU3Hauae
fioro B caMOMy ILIHPOKOMY 3MicTi Ak He3abopoHeHe noMaraHHi. OXOpOHIOBaHWH 3aKOHOM iHTepec Yy
HUBITEHOMY MpaBi aBTOpKa MPOTIOHYE PO3YMITH AK YCBiIOMIIEHE Cy0’ €KTOM TpaBa JOMaraHHA OTPUMAaTH
neBHe MarepianbHe (HeMaTepianbHe) Omaro abo 3MIHMTH MpPaBOBHH CTaTyc, N0 CIOHYKae cy0’eKTiB mpasa
BUMHATH KOHKpETHI Jii, 3HaXOOWTLCA y TMpaBOBOMY ToJi Ta 3abe3meueHe NiATPUMKOIO JEpPKaBH,
3mificHIoeThCA Y popMi Jo3BONY i BimoOpaXkaeThes B KOHKPETHHX BiIHOCHHAX [6, c. 3].

BigHocunn y cdepi 3axucTy cy6’€KTHBHHX TpaB Ta 3aKOHHHX IHTEpeCiB, IO OXOPOHAIOTHCA, €
CKJIaIOBOI0 YACTHHOI JXUTIOBHX TpaB. [IpaBo Ha 3aXHCT JKUTIOBMX TMpaB 3HAXOOUTHCA B CTPYKTYpI
cy6’eKTHBHOTO MpaBa Ha XXHUTJIO YacTKOBO KoHKpeTHsoBaHe B Hopmax LK, CK, i 3 MOMeHTy MopylIeHHA
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caMoro Cy6’€KTMBHOTO TpaBa 3ailOIThCA MEXaHi3M LHBIILHO-HPABOBOrO 3aXHCTY | BHHHKHEHHS BilIIOBIHOIO
060B’A3Ky B NMpaBOIOpYLIHHKA TIOHOBUTH IopyLiIeHe cy6’eKTHBHE XUTIOBE NpaBo. B ropuau4Hi niTepatypi
BHIINAIOTE IIOHATTA OXOPOHIOBAHMM 3aKOHOM iHTepec B IIMpokoMmy posymiHHi. Tak, O. 1. Henuc mig
3aKOHHHUMH iHTEpeCaMH Yy LMBUIBHO-IPAaBOBOMY 3MICTI MPOIOHYE PpO3YMITH JIMIIE HE ONOCEPENKOBaHI
IpaBOM IHTEpPECH, IO Y LIMPOKOMY 3MICTi 36iralotbcs B 00CA31 3 COLIaNbHO-eKOHOMIYHUMH ((PaKTHYHUMH)
iHTepecaMH, IO He CylepevyaTh HOpMaM Mpasa, OCHOBAM MPABOIOPAAKY H MOpPalbHOCTI, HaHOimblue
BiNOBIZIa€ OCHOBHMM HadalaM IHBINBHOrO ITpaBa, 3aCHOBAHOTO HAa [MCIO3UTHBHOMY pEryJIOBaHHI
BilHOCHH tOpuanuHO piBHHX cy6’extiB [9, c. 551-559]. Ilpote nume wacTuHa (CKJIaJOBa) 3aKOHHOIO
inTepecy xonkperuzoana B Koncrutyuii Ykpainu, LIK Ykpainu Ta Jeskux iHIIMX HOPMATHBHHX aKTax, €
BHKOPHUCTOBYIOTBCS MOHATTS «IHTEPEC», «3aKOHHI IHTEPECH» Ta «OXOPOHIOBaHI 3aKOHOM iHTEPECH», X0ua i
HEMOXITHBO 3PO3yMITH 3HaUEHHS, AKe BKIIAJaeThCA Y IIOHATTA «iHTepecy [2, c. 165].

[paBy Ha JXMTJIO NMPHTAMaHHI KUIbKAa IOPUAVYHMX IHTEPECIB: peali3yBaTH MPUPOJHE MpaBO Ha
XHTIIO; CTabINIbHO KOPHUCTYBATHCS 3afiMaHUM J>KHIIUM MPUMIILEHHAM; MTOKPAIlyBaTH CBOI )KHTJIOBI YMOBH; 32
BUIBHWUM PO3CYJOM, B MEXax 3aKOHY, BUKOPHCTOBYBATH JKWJIE NPUMIlIEHHs; 3aXHIATH XKHTIOBI IHTEpECH
Bifi HesakonHoro (6e3 JOCTATHRLOI MPaBOBOI MIACTAaBH) BHAYYEHHS JKUTNA; HEJOMYCKaTH OOMeXeHHS
JKUTJIOBUX MpaB Ta iHTEpeciB hi3HIHOI 0COOH.

Sk 3asmauae I1. TI. Auapymuiko, 3akoHHHH iHTepec BimoOpakae NMLIE NparHEHHA CBOTO HOCIA J0
TOro, 110 He 3a00pOHEHO 3aKOHOM, TOOTO TiINBKHM HOro GakaHHs, Mpilo, lie TIparHeHHs y Mexax cepu
IPaBOBOTO PETYJIOBAaHHSA 10 KOPHCTYBaHHS SKHMOCh KOHKPETHHM MaTepialbHHM a00 HeMaTepialbHHM
6naroM [4, c. 85]. ToOTo, 3BaXkaroud Ha Te, IO >KHUTIIOBE 3aKOHOJABCTBO PETYINIOE AK JKHTIOBI, Tak i
OB’ A3aHi 3 HUMHM iHIII MaHHOBI Ta HEMaWHOBI BIAHOCHHH, NMOHATTAM (OKHTIIOBI IHTEPECH» OXOILTIOIOTHCA
pi3Hi BHAH iHTEpeCiB, 10 BUHHKAIOTh y Pi3HUX Ccy0’eKTiB NpaBa. Chijx 3a3Ha4YUTH, 1O HOPMHU LMBIIBHOTO
npaBa PiBHOW Mipow MaioTh 3a0€3MeduyBaTH iHTepecH sK (GI3HYHUX, TaK 1 IOPHATYHHX 0CIO, IEPEBaKHO Y
ctepi uuBinbHOro 060poTy. BomHouac HOPMH KHTIOBOTO IpaBa NOKJIMKAHI BUPIIIYBATH [IMTAHHA 3aKOHHOTO
inTepecy He KOKHOI (i3HuHOI 0coOH, a JOTPUMAHHA CIIJIBHHX iHTEpeciB. AHali3 YHHHOIO 3aKOHOJABCTBA
CBIIUMTB PO Te, IO XKUTIOBI NpaBa Oe3rocepeHbO MOB’s13aH1 3 IHTEpecaMH, BOHH CTOCYIOTBCA HEBU3HAUEHOI0
kona (i3HYHUX 0cib, MMOEAHAHI 3 IHTEpecaMH OKPeMMX Tpyl Ta kaTeropii Takux oci6. ToMy noTpumaHHs
KUTIOBHX IHTEPECIB OKPEMHX 0C10, UM IX OKpEMHX KaTEropiii, He Mae NPH3BOAUTH 10 KOHQIIKTY iHTEpECIB.

B 3akoni Ykpainu «IIpo 3ano6iranss Kopynuii» KOHQIIKT iHTepeciB BU3HAYAEThCA K CYNEPEUHICTh
MK OCOOMCTHMHM MaWHOBMMHM, HEMaHHOBHUMH IHTepecaMu 0coOH 4d ONM3bKUX Iif ocib Ta ii cnyxOoBHMH
[OBHOBaXKEHHIMH, HAsBHICTb SKOi MOXKE BIUIMHYTH Ha 00’€KTHBHICTh ab0 HeynepelKeHICTh NPUHHATTA
pilleHb, a TAKOXK Ha BYMHEHH YH HEBYHHEHHS AiH IiJ yac BUKOHAHHs HaJIaHUX I CIIy)XOOBHX TTOBHOBAXEHb.

ToMy KUTIOBI iHTEpECH CNij po3TNANaTh sK 3acid 3abe3nedeHHs GanaHcy BKpaH pi3HOMaHITHHX I
pI3HOpIBHEBHX iHTepeciB. AJDKEe caMe HaMaraHHs peani3auii *XKMTIOBHX IHTEpeciB € TUM (haKTOpoM, LIO
3yMOBIIOE HAOYTTS HUM IeBHHX CY0’€KTHBHHX NpaB. 3 iHIWIOro OOKY, GINBIIICTE NMPAaBOMIPHHX THTEpPECIB
3aI0BONILHAETBCS 1 OTPHMYE 3aXHCT caMe y (opMi TOro 4u iHIIOro cy6’€KTHBHOTO MpaBa, TOOTO XHUTJOBI
IHTEpECH MalOTh 3HAXOAUTHCA Y CTPYKTYpi Cy0’€KTHBHOTO XHUTIOBOTO IPaBa.

TakoX MOXXKHAa KOHCTaTyBaTH, L0 MDK 3aralbHUMH HopMaMH, mo MicTiatecs B LK Ykpainm, i
CrieliallbHUM JXHTIIOBHM 3aKOHOJABCTBOM € MEBHI HEY3TrOJKEHOCTI, IO BUABIAKOTBCA Y PI3HOMY 3MICTI
XHTJIIOBUX IpaB Ta IHTepeciB (i3U4HUX 0cib, AKi BH3HAYAKOTBCS PI3HHMH HOPMATHBHHUMH aKTaMH
NPHUBATHONPABOBOTO i MyOIiYHO-IPABOBOI'0 CPSIMYBaHHsI.

Cnig noroautucs 3 I. O [[3epolo, ska MOHATTS «OXOPOHIOBAHHH 3aKOHOM IHTEPEC» PO3YMIE SIK
[pardHeHHs A0 KOPHUCTYBaHHs KOHKPETHHM MarepialbHUM Ta/abo HeMaTepialbHHUM OJlaroM, sik 3yMOBIICHUH
3arajlbHAM 3MICTOM 00’ €KTHBHOTO MpaBa i NpsSIMo HE oNocepeaKoBaHUH y cy6’ekTuBHOMY mpasi [10, c. 685].
[ToHATTS «OXOpPOHIOBAHUH 3aKOHOM IHTEpecy, sike BKUBAETbCA B cT. 15 ITK Vkpainu y 38’513Ky 3 MOHATTAIM
«paBa, 10 BHHUKAE 3 XHUTIOBUX BIAHOCHH», Tpeba pO3yMiTH K MparHeHHs N0 KOPHCTYBaHHSI KOHKPETHHM
KUTIOM Ta/abo HeMarepiaibHUM OnaroM, sike 3abe3neyye KHUTIO, K 3YMOBIEHMH 3aralbHHM 3MiCTOM
00’€KTHBHOTO IpaBa i MPsAMO HE ONOCEPEeJKOBaHHH Yy cy0’ €KTHBHOMY IpaBi, 10 € CAMOCTIHHUM 00’ €KTOM
CYZIOBOTO 3aXMCTY Ta IHIIMX 3ac00iB MPaBOBOI OXOPOHH 3 METOIO 3a0BOJICHHS IHAHBIAYaNbHUX | KOJIEKTHBHUX
motped, fAKi He cynepeyaTb KoHCTUTyWii i 3akoHaM YKpaiHW, CYCHIJILHHM IHTEpecaM, CIpaBedlMBOCTI,
IOOpPOCOBICHOCTI, PO3YMHOCT] Ta IHIIMM 3arallbHOMPaBOBHM 3acajiaM.

Bin inTepecy ocobu 3aneXxuTh i 3aXHCT cy0’€KTHBHOTO INpaBa, 30KpeMa, 3BepHEHHs Yd Hi 0cobH 3
BHMOTI'0I0 3aXHCTY IpaBa, BHOip oprany i cnocoly 3axHcTy, KON 3aKOH HOMy Take IpaBo BHOOpY Halae.
3an0BoJIEHHs IHTEpecy yNpaBoMOYEHOI 0coOH € MeTOoI0 OyIb-AKOro cy0’€KTHBHOTO IIpaBa, 0 BUCTYMAE K
TIpaBOBHH 3acib 3a0BoNeHHs iHTepeciB [11, c. 26].

ITuTaHHs 3aXHCTY XKHUTIOBUX NpaB Qi3UMYHUX 0Ci0, 1o GUIBIIOI MipOI0 He KOHKPETH30BaHI 32 YMOB
uinHocTi 3actapinoro JKK YPCP 1083 p., HaOyBae aeani GilbIIOl aKTyanbHOCTI, 1[0 3yMOBIEHO CrelH(iKow
TakuX IpaB Ta HENOCTATHOCTI iX HOPMaTHBHO-INpaBOBOro 3abesnedeHHs. [Ipu npoMy aepxaBa rapaHrye
HpaBOBHH 3aXHCT IIIAXOM BIAIIKOAYBaHHA MaTepianbHOi Ta MopanbHOi mwkoau (cT. 16, 280 LIK Ykpaiun).

JUisl KUTIIOBHX IHTEPECIB XapaKTepHHM, 30KpeMa, € Te, L0 HOCISIMH LHX IpaB ABISAIOTHCA BC
¢bizuuni 0cobu, sKi MarOTh MPAaBO Ha JKUTIIO, L0 MOJIATAE Y 3aKPIIUIEHHI HE TiJIbKY 3aralbHOTO IHTepecy, a i
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OpUAMYHY MOMITHBICTH 3aXHIIaTH #foro. JKutnosi mpasa Ta iHTepecH € MapHUMH kaTeropisMu. Hanpuknag,
KUTIOBI iHTEpPECH M0N0 NOTPHMAHHSA PEKHUMY HEIOTOPKAHHOCTI JKHTIA TPYHTYIOTBCS Ha PEHOBOMY MpaBi
BOJIOJIHHSA Ta KOPUCTYBAHHSA KOHKPETHHM XHUTIIOM.

CninbHi pucH MiXK cy6’eKTUBHHMH TIpaBaMH 1 3aKOHHMMH iHTepecaMu Bu3HauaB A. B. Mameko
[11, c. 26]): Boun 06yMOBNEHI MaTepialbHUMH i TyXOBHUMH YMOBAMH XXHUTTS CYCHINIBCTBA; CIPUSAIOTH PO3BHTKY
i BIOCKOHAJIEHHIO COIiaNbHUX 3B’A3KIB, (ikcyloun B cobi MeBHEe MoexXHAHHA OCOOHUCTHX 1 CYCHINBHHX
iHTepeciB; HECYTh MEBHe PETyISATHBHE HABAHTa)XXE€HHs, BUCTYIAIOYH CBOEPIAHHMH crocoOaMH MpaBOBOTO
peTYIIOBaHHS; TIPUITYCKAIOTh 3aJ0BOJIEHHS BIIaCHMX iHTEpeciB 0COOMCTOCTI, BUCTYMArOYH CBOEPIIHHMH
OpPUANYHHMH 3acobaMul (IHCTpyMEHTaMH) pealnizallii JaHMX IHTepeciB; MaroThb AMCIIO3WTHBHHUI XapakTep;
BHCTYIAIOT B IKOCTI CAMOCTIf{HUX €TIEMEHTIB MPaBOBOTO CTATyCy 0COOM; MPeACTaBIAIOTh COO0I0 IOpHANYHI
1I03BOJIH; X 3MiHCHEHHS MOB’A3YETHCS B OCHOBHOMY 3 pearizalli€lo; € 00’ eKTaMy MpaBoBOi OXOPOHH 1 3aXHUCTY,
0 TApaHTYETHCS NEPXKaBOI0, BU3HAYarOTh COOOK CBOrO pomy Mipy MOBENIHKH, crieuH@iuHHit KpuUTepii
3aKOHHHX JIISHB.

Intepec € nuie nepeqyMoBoro Ul HabyTTs KOHKpETHHX cy0’€KTHBHHX mpaB i o60B’s3kiB. 1. O. [I3epa
NpaBoOMipHO 3BepTae yBary Ha Te, mo Hi B IIK Vkpaium, Hi B (HIIHX aKTaxX 3aKOHOJABCTBA HE HANA€ThCA
BH3HAYEHHS MOHATTS «IHTEpec», a €AWHE 3acTepexeHHs, sike MicTuTbes y LK, mpo Te, 1o 3axucty niansrae
nuie Tod iHTepec, KWt He CyNnepeydTh 3arajJbHUM 3acaiaM LMBINBHOrO 3akoHomaBcTBa [10, c. 685]. Tomy
NUTaHHA 3aXHUCTY JKHUTIOBHUX iHTepeciB (i3uuHMx ocCi® BBakaeMo 3a IOLITBHE PO3TNANAaTH B CTPYKTYpI
3aXHCTY HalleXXHHUX Cy0’€KTHBHHX JKMUTIOBHX Mpas, TOOTO MpaBs, SKi BUHUKIIH Y HAX Y 3B’ 53Ky i3 peami3alieto
HUMH IIpaBa Ha XHUTI0. A MiJ peami3allito )XHTI0BOTO iIHTepecy CIiJ pO3yMiTH He abCTpakTHY MOXIIHUBICTS, a
peanbHe AOMaraHHs yepe3 MpaBoBi MexaHi3MH 3AiHCHEHHSA 0co00I0 MpaBa Ha 3aXHCT. 3aralbHe HUBIBHE Ta
criertiaibHe KHUTIIOBE 3aKOHOIABCTBO PETYIIIOE BIIHOCHHHM IIOAO 3aXHCTy CYO €KTMBHHX JKHTJIIOBHX MpaB Ta
3aKOHHHX IHTEPEeCiB, L0 BKIIOYAE JOTPUMAaHHS OCOOHMCTHX HEMaHHOBMX MpaB, 110 BUHHKAIOTh Y (I3HYHHX
0ci0 y pa3i KOpUCTYBaHHS XXUTIIOM.

Buxoasuu i3 3a3HaY€HOTO, XHUTIOBI IHTEpECH MOXKHa KiacudikysaTh: 1) 3a MaTepialbHOIO 03HAKOO —
AK MafiHOBI 1 HeMaiiHOBi; 2) 3a cy0’€KTMBHHM CKJIAOM — 5K OIHOCTOpPOHHI abo GaraTocTopoHHi; 3)
fopuanyHo popManizoBaHi Ta HedopmanizoBaHi. OTXe, BU3HAYEHHS CYTi )XHTJIOBHX IHTEPECIiB TpoOMalsH
nojsrac TOJIOBHUM YHHOM Yy BH3HAY€HHI iX ropuauyHoro 3micry. JKUTIoOBMM iHTepecaM NpHTaMaHHa
HedopManizoBaHa cnenudiyHicTh. AHAMI3 KOHCTUTYIIFHUX HOPM JOBOIOHUTH, IO XHUTIIOBI iIHTEPECH MOXYTh
OyTH peamizoBaHi pisHMMH cnioco6amu. [IpaBo Ha 3aKXOBOJMEHIs JKHUTIOBOTO IHTEPECY OOMEXYETBCS IHI€I0
HopMH cT.13 LUK VYkpainn «Mexi 30iicHEHHS HUBITBHUX MPaBy.

[IpaBo Ha 3aXHCT UMBIBHUX MpaB Ta iHTepeciB BianoBigHo xo cT. 15 LK BunHKaEe y k0XHOI 0coOH y
BHNAJKY MOPYLIEHHS, HEBH3HaHHS abo iforo ocmoproBanHs. KoxHa ocoba Mae mpaBo Ha 3aXHCT CBOTO IHTEpeECY,
SKHH HE CYNepeuuTs 3aralbHUM 3acajaM UMBITEHOTO 3aKOHOJABCTBA 1 HE MOpYLIye iHTepeciB IHMNX 0cib.

Takum 4HHOM, poOleMa 3aKOHHHMX IHTEpeciB, iX CHIBBIAHOIIEHHS 3 cy0’€KTHBHUMM NpaBaMH €
JOCHTH BaXIIMBOK B CyuyacHill Hayli >KHTIIOBOTO IpaBa, a ii MOCHiZOBHE 3akKpirleHHs Oyne CTBOpHOBaTH
YMOBH /151 YAOCKOHAJICHHS MPaBOBOTO PETYTFOBAHHS B PI3HUX cpepax CyCHiIBHOTO XXHUTTS.

Omxe, XUTIOBHH iHTepec ¢iznvyHHUX oci6: 1) abo BimoOpaxaeTecs B 00’€KTHBHOMY mnpaBi, abo
BHIUTHBAE 3 HOTO 3aralnbHUX HOPMAaTHMBHO 3aKpilUIEHHX 3acal; 2) BIAMOBINAE 3aralbHOMY Onary i 3aKOHHHM
inTepecaM iHIMMX (i3NYHUX 0ci0; 3) MpaBOBHI 3aXHCT rapaHTYETbCA AEPXKaBOw y cmocid, nepenbavyeHui
cr. 16 K Ykpainu.

Crncox BHKOpUCTAHOT JTiTEepaTypn:

1. Tpubanos B. Il. OcymecTBiende W 3amura rpaxnanckux mpas / B. Il. I'pubanos. W3n.2-e,
crepeotun. — M.: Craryt. —2001. - 411 c.

2. Beneouxmosa M. B. OxpaHseMblif 3aKOHOM HHTEpEC B TIpakKIaHCKOM MpaBe: MoHorpadus /
H. B. Benequkrosa. — X.: Touka, 2012. - 508 c.

3. Buxuneous / Tutepec (mpaBo) [Enexrponnmnii pecypc]. — Pexum nocrymy : http://yandex.ua/
yandsearch?lr=143&opmd=7276685294&text.

4. Anopywro I1. I1. KaTeropis «iHTepec» y KpuMiHaITbHOMY TipaBi / BicHuk KHIBCHKOTO HalliOHANIBHOTO
yHiBepcurery iMeHi Tapaca llleBuenka. FOpnanuni Hayku. 81/2009. — C. 85— 89.

5. Tananmuy M. K. Xurnose npaBo Yxpainu: HaBd. nociouux / M. K. Tansutuy. — K. : FOpigxom
Intep, 2007. — C. 108.

6. Toacmori IO. K. K Teopun npaBootHowienus / F0. K. Toncro#i. — JI.: JIT'Y, 1959. — C. 44.

7. Bpamycs C. H. Cybpekth rpaxpanckoro npasa / C. H. Bparyce.— M.: T'ocropuznar, 1950. —
C. 20-21.

8. Beneduxmoesa 1. B. 3aXUCT OXOPOHIOBAaHMUX 3aKOHOM IHTEPECIB Y IUBIILHOMY MpaBi: aBTopedepar
JHC. Ha 3100, HayK. CTYN. HOKT. ropua. Hayk: 12.00.03 / 1. B.Benenukrona. — K.: KuiBchkuii HattioHanbHHH
ynisepcuteT iMeHi Tapaca llleBuenka. — 2013. — 40 c.



TEOPETUKO-METOAOJONYHI MAX0oan 40 PO3YMIHHA MPUBATHOIO NPABA B CYHACHUX YMOBAX

9. Yenuc O. 1. 3akoHHHUH IHTepec sAK KaTeropis uueiibHoro npaea / O. 1. Henwuc // ®opym mpasa. —
2009. — Ne 1. — C. 551-559 [Enextpounnuii pecypc]. — Pexxum mnoctyny: http://www.nbuv.gov.ua/e-journals/
FP/2009-1/0%hoikcp.pdl.

10. [fzepa 1. O. 3aranpHi npaBOBi 3acaj ¥ 3aXHUCTy UMBUIBHHUX TpaB Ta iHTepecis// JlorosipHe npaso.
3aranpHa yacThHa: Haey. nocib. / T. B. Boanap, O. B. I3epa, H. C. Ky3neuosa 1a in.; 3a pea. O. B Izepu. -
K.: FOpinkom InTep, 2008. — C.685.

11. Manvko A. B. CyGpexkTuBHOE 1paBo U 3akoHHBEIH HHTepec // IlpaBoBenenue / A. B. Manbko. —
1998. — Ne 4. — C. 58-70.

The article explores the complex on the conceptual level, the terin «housing interest» in order to
understand the terminology indthe various regulations. Also distinguishes the concept of subjective rights and
*legitimate residential housing interest, general and special interest.

B cmamve xomnaexcho uccnec)yemc;z HA NOMAMULIHOM YPOSHE MeEPMUH ((.’)I(,‘ll]lllllﬂlbll‘i UHImepec» ¢ Yemvlo
NOHUMAQHLA MEPMUHOJIOZUL 8 'PASTIUYHbIX HOPMAMIUEHbIX ()Ol(yJMEHlﬂ(lX'. Hpoeoc)umc;l pasepaHudernie NOHAMUI
Cy6b€Kﬂ1ll6H020 JHCUNULYHO20 hpasa U 3AKOHHO20 HCUAULYHO20 UHmepeca, 061-141117 U cneyuanbHbll ulimepec.

MIKHAPOJAHO-TIPABOBUI JOCBIJ PEI'YJIIOBAHHSA BIJHOCHH 3 IO JIMHAHHA
KOMIIAHIA Y KPAIHAX €BPOIIEUCKOI'O COI03Y

I'punsxk A. b,

O00KMOP IOPUOULHUX HAYK, CAPLLULl HAYKOSULI CRIGPOBIMHUK,

3aeidysay 8i0odiny npobrem dozosipnozo npaea H/I npusammnozo npasa i nionpuemruymsa
imeni axademixa . I'. Bypuaka HAlpH. Ykpainu

B cmammi ananizyromucsi RUmMAanHs, HO8 SI3aHI 3 BUSHEHHAM MIdICHAPOOHO-NPABOBO20 O0CEIOY PE2YNIOBUHHS
BIOHOCUH 3 NOZNUHAHHA KOMAAHIN KPi3b NPU3MY INaKux mooeneu, K. aH2n0CAKCOHCbKA, AMEPUKaHCbKa ma
esponeticbka. Bcmanoeneno, wo [upexmusa npo nOMUHAHHA He HOCUMb IMREPAMUBHO20 XAPAKMEPY,
00380/1104U  0EPICABAM-YHACHUYAMN HA HAYIOHANLHOMY DIGHI 8I0OMOSUMUCHL 610 3ACHIOCYBAHHS NMO20 Ul
iHIL020 3aNPONOHOBAHO20 OUPEKIMUBOIO MEXAHI3MY NPABOEOZ0 PE2YNI08ANHA QOCTIONCYBAHIUX NPAEOEIOHOCUH.

Kinouori cjioBa: nmpaBocy6’eKTHICTh KOMIaHiH, MOrMIHHAaHHS, (GOHOOBUH PHHOK, 3aXMCHI 3acoOm,
KOHLEHTpallis Kanitany, KOHTPOJIBHUH MaKeT akLii.

AHaJIi3yl0ud TMUTAHHS, TIOB’s3aHI 3 BHBUCHHAM MDKHapOJHO-NPABOBOTO JOCBIJly PETYJIOBaHHA
BIIHOCHH 3 NOTJIMHAHHS, HAacaMIIepe | CIIiJ 3a3HAUMTH, L0 TEPMiH MMOTJIMHAHHS € HEJOCTAaTHBO AOCHIKEHUM
I 4aCTO BXKMBAETHCA HAYKOBLSIMH MO-PI3HOMY Ta HE Mae BIJNOBIJHOTO 3aKOHOJAABYOro 3axpinieHHs. Ha
Hauly JAyMKy, IiJ TIOHSTTAM IOFJIMHAHHA B LIMPOKOMY HOro 3HAa4y€HHI cliJ pO3yMiTH npuigbaHHs Ha
[OrO/DKEHHX YMOBax OJHHM KOMEpLIHHHM TOBapHCTBOM KOHTPOJIBHOTO MNAKeTy akuif (dgoned, nais) B
CTATyTi IHOIOTO TOBAPHUCTBA UIA YNpPAaBIiHHS OCTaHHIM. IIpy LBOMY IiJ KOHTPOJIBHMM IIaKETOM aKuiil
(moneit, maiB) B CTaTYTHOMY KarlliTali TOBapHCTB po3yMieTbcs 51% akuii (monel, nais), mo HagaroTs
MOXJIHBICTE 0C001, siKa 31IHCHIOE MMOTIMHAHHSI, BCTAHOBUTH KOHTPOMb Haj YIPaBJiHHAM TOBAPHUCTBOM.

TMopsa 3 «AUPEKTHBHUM METOJOM» PUMChKMM ItoroBopoM mpo €eponeiickkuii Coto3 (aani — €C)
nepexbauaeThes GopMyBaHHS €AMHOTO MEXaHI3My PETYJIIOBaHHS KOHLEHTpaLil KaliTaly HUIAXOM YKaJeHHI
MDKHapOIAHHX KOHBeHLIH Ha migcrtaBi cT. 293 Pumcekoro porosopy mpo €C, 3a ko0 ACpKaBH-YJIEHH
BCTYIAIOThL B Mipy HEOOXIZHOCTI B MEPEroBOpH Ui TOTo, LIO0 BperymioBaTH npobleMy NepeHEcEeHHs
KOMIIaHIEI0 CBOr0 MiCLIE3HAaXOPKEHHs B iHUIY KpaiHy 6e3 BTpaTH MepBiCHOI NpaBoCy®’€KTHOCTI I MOXJIMBOCTI
NIOTIMHAHHS KOMIIaHiH, CTBOPEHHX BIAIOBIAHO 0 HAalliOHAJILHOT'O 3aKOHOJABCTBA PI3HHUX JIEPXKaB-UJICHIB.

[HCTUTYT TOINMHHAaHb 3aBXIH IIOB’SA3YIOTH 3 JABOMAa MOJGISIMH — «APYXHIM» Ta «BOPOXKHM)
NOrJIMHAHHAM. «Bopoxi» MOrmMHaHHA TpaguLUHO BBa)XKalOTh OCHOBHOIO NPOOIEMOIO aHTJI0-aMEPHKAHCHKOI0
CBITY. 3aKOHOJABCTBO, 1O PETYIIIOE «BOPOXKID» MOTAMHAHHS, CIIPAMOBAaHE Ha 3aCTOCYBAaHHs 3aXHCHHX 3aco0iB
pazoro AMPEKTOPIB TOBApHCTBA Ta 3a0e3MeUEHHsA PIBHOCTI yCIX aKLIOHEPIB YEPE3 PETYJIIOBAHHA HMOPAMAKY
npuabaHHs aklid y akLiOHepiB TOBApHCTBA, IO NOTIMHAETHC, Ta CHJATH 3a TakKi akuii OJHaKOBOi Ta
CIpaBeAJIMBOI LIIHH, @ TAKOXK HaJaHHs aKLiOHEpaM NOCTaTHHOI 1 BYacHOI iH(popMaLlii Ipo IoraHHaHtis.

HartomicTs B AepxaBaX KOHTHHEHTANbHOI €BPOITH «BOPOXKi» MOTJIMHAHHS HE TaK HIMPOKO IOLIMPEH],
OCKUTHKM IHCTHMTYLHHI IHBECTOPH XapaKTEPHU3YIOTHCS OUIBIIAM CTYNEHEM CTabiUIBHOCTI, IMOPIBHAHO 3
KpaiHaMH aHTJIOCAKCOHCBKOI CHCTEMM IIpaBa, ajke 30pI€HTOBaHI Ha JOBrOCTPOKOBI KamiTaJlOBKJIAJEHHS,
caMe TOMY «BOpPO>Xi» TIOTJIMHAHHS TYT He momupeni. Tak, cTpyKTypa iHCTHTYUIHHUX IHBECTOPIB, CKaXIMO y
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