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XUTNOBI NPABA B CUCTEMI LIUBINBHO-NPABOBUX BIAHOCUH

MATEPIAJIbHUAM TA IIPONECYAJIbHAM 3MICT 3AXHCTY
AKHUTJIOBHX IIPAB ®I3BHYHHUX OCIb

Tanaaruy M. K.,
00KmMOp 10pUOUNHUX HAYK, npogecop, 3acmynHux oupekmopa 3 Haykoeoi pobomu HJ[I npusammozo
npasa i nionpuemuuymea imeni akademixa @. I'. Bypuaxa HAIIpH. Yxpainu

YV cmammi Oocnidscyromvcs mMamepianvHuti ma NpoyecyanrbHuti acnekm Npagoeozo pPezyni8anHs.
3axucmy HCUmIO8UX Npas (Pi3UYHUX OCIO HA JHCUMIO, AHANI3YIOMbCS HCUMAO0SL IHMEpecu 81ACHUKIE ma
Kopucmyeauis. Busnaueno, w0 npasosuii pedicum 3axucmy HCUMNOBUX npas @izuunux ocib6 nompebye
8CMAHOBNEHHA MeHC 30ICHEHHA CYD EKMUBHO20 NPABA, 8UHAYAIOMbCA IX CNINbHI 03HAKYU MAa PO30INCHOCMI.
B pamxax pesicumy 3axucmy dicumnosux npag QisuuHuUx ocib Ha HCUMNO SUABNAIOMbCA OKpeMi Npaeosi
PedicuMU 3a2anbHO20 Ma CReYIianbHO20 3aXUCY NPAs HA HCUMJIO.

KuiouoBi c10Ba: XXUTIIO, IPaBO BIACHOCTI, IOPHANYHI (aKTH, MEXI 3iHCHEHH, 0OMeXKeHHS IpaBa.

VY cr. 41 Koncruryuii YkpalHu 3akpimieHo, U0 KOXEH Ma€ MpaBO BOJIOJITH, KOPHCTYBATHCA 1
PO3NOPS/KATACA CBOEIO BIACHICTIO, BJIACHICTh HE MOBHHHA BHKOPHCTOBYBAaTHCS Ha IIKOAY JIIOAMHI 1
CYCIIUIECTBY, KOXEH Ma€ NpaBo Ha XUTIO. ToMy B LMBUIGHOMY 3aKOHOJABCTBI BCTaHOBIIOIOTHCS MEBHI
3acagyu y 3AilicHeHHl (i3nuHOX 0cO00K NpaBa NMPUBATHOI BIJACHOCTI 0COOMCTO abo CIIBHO B MEXax,
Bm3HaueHux cT.13 [IK Ykpainu. 30kpema, npu 3aificHeHHi cBOIX npaB ocoba 3000B’s13aHa yTpUMYBaTHCS Bij
Iii, axi Mornu O mopymTd npaba iHmmx ocib. IIpaBo ¢izudHHX 0ci06 Ha XHTIO OXOPOHAETHCA 3aKOHOM,
fioro 3axmcT 37iMcHIOETECA cyaoM. Lle npaBo oxoponserses KoHcTuTynieo YKpaiHi, HOPMH SKOI BIITBOPEHO
takox y cr. 311 [IK Vkpainu, B sKiii BizoOpaxkeHO, 110 JHIIE Y HEBIJKIAJHHX BHNAJKaxX, OB’ A3aHHX i3
yPATYBaHHAM JKHTTS JIOZAeH 1 MaifHa 4u 3 Ge3nocepenHiM IepeciiyBaHHAM 0Ci0, fKi MiI03PIOIOTECH Yy
BYMHEHHI 3JI0YMHY, MOXJIMBHH IHIIMHA, BCTAHOBJIICHHH 3aKOHOM, NOPAIOK NPOHHKHEHHA 0 XHMTJIA YH
1HIIOr o BONIOJiHHA 0COOH, IPOBECHHSA B HUX OIJIAAYy ¥ obuIyKy.

Bianosigso a0 ri. 29 K Ykpaidu koxHa ¢izuuna ocoba ocobucto abo pa3oM i3 IHIIMMH 0cobamu
Mae TNpaBO Ha 3aXHMCT CBOIX JXKMTJIOBHX IPAB, K€ peali3yeThCs HOPMAMH, IO 320€3MeUyI0Th 3aXHCT IpaBa
BJIacHOCTI. BeiM QisnynuM 0cobaM — BIaCHHKaM Ta KOPHCTYBa4yaM XKHTa 3a6e3MeuyoThC OJJHAKOBI YMOBH
37ilicHeHHa cBoix npas. Bignosiguo 10 4. 1 ct. 386 LIK Ykpaiuu mepxasa 3abe3niedye piBHUM 3aXHCT IIpaB
ycix cy6’ektiB npaBa BiaacHoCTi. Ha Xaub, NMBUIBHHM 3aKOHOJABCTBOM OKDEMO He IependayaroThCs
0COBJIMBOCTI 3aXHCTY XHUTJIOBHX IpaB 0Ci0, SKUM IpUTaMaHHa CBOS crielH(ika NpaBOBOrO PETyJIIOBAHHA.
OuYeBHIHO, L0 OJHMM i3 BaX¥JUIMBHX IOKA3HHKIB 3a0€3ME€YeHHsS 3aXHCTY JXUTIOBHX IpaB Ta 3aKOHHHX
iHTepeciB y Oyap-iKOMY PO3BHHEHOMY CYCIUIBCTBI € TapaHTOBAHICTh )XXHTIOBMX NpaB. BuueHasenexe
00yMOBIIIOE 3’ ICYBaHHA 3MICTY 1 CIIiBBIIHOIIEHHS HU3KM B3a€MO3aJIEXKHHUX NOHATH, 10 YHCIIA AKUX, Y TEpury
Yyepry, HUIEXKUTH CaMe TPaBo Ha 3aXHCT, criocobu i GopMu 3aXuCTy.

TeopeTHYHOX OCHOBOO AOCTI/KEHHS CTAIH HayKOB1 BUCHOBKH, BUKIaneHi y npaugx C. H. bparycs,
B. II. I'pubanoBa, M. K. l'ansutuua, O.B. Izepu, O. C. Iodde, H. C. Kysnenosoi, I.-M. Kyuepenxo,
€. O. MiuypiHa Ta iHIIMX YYEHHX.

Ciif 3a3HaudTH, WO XHTIO sBIE cobor0 ocobnuBuMil 00’€KT mnpaBa BiaacHOCTi. Peaizanii
IPaBOMOYHOCTEH CIIBBIACHHUKIB XHUT/Ia BiIMIHHA BiJ peanisauii paBOMOYHOCTEH BIACHHKIB iHIIMX BHAIB
06’exTiB HepyxomocTi. Ile, mepin 3a Bce, MOB’A3aHO 31 CreUU@IUHICTIO camoro 06’€kTa HEPYXOMOCTI —
XKHTJIA Ta HOro 0coOJMBOrO MPaBOBOTO PEXHMY, SKHH 3aKpilUleHHH B pi3HHMX 3akoHOAaBuMX akTax. [[K
VkpaiHu BCTaHOBIIIOE 3arajbHi NPaBHIIa, SAKi IONIHPIOIOTECS HA yCi BUAM HEPYXOMOro MaiHa. Pasom 3 TuM
iCHYFOTB 1 [IEBHI 3aCTEPEXEHH, OCKUIBKH IHCTHTYT BIIACHOCTI Ha XHTJIO € 6araroacrieKTHAM NPaBOBUM SBHILIEM.

V uunnomy LK Vkpainn cy0’eKTBHE mpaBo — L€ Mipa MOXJIHMBOI MOBEJIHKH Cy0’ekTa, T00TO,
IHIIMMH CIIOBaMH, 1I€ HasABHE, KOHKpPETHE NpaBo. TakuM YHHOM, AKLIO NPaBO3JATHICTh — L€ 3/1aTHICTh MaTH
LMBLIBHI TIpaBa i 0008 s13kH [1], To cy0’exTHBHE NpaBo — 11€ KOHKPETHE, HadBHE Y cy6’ekTa mpaso. Y cT. 25, 26
LIK Vkpainu Haerbcs, U0 3/aTHICTH MaTH LMBUIBHI NpaBa i 000B’A3KHM MaroTh yci ¢isnyHi ocobw, ki €
piBuuMy. OaHak cy0’e€KTHBHE IPaBO BJIACHOCTI OKPEMOTO CIIBBJIACHHMKA JXXHTJIA MOXE KOHKYPYBAaTH 3
Cy0’€KTHBHMMHM MIPAaBaMH 1HIIHMX CIiBBJIACHHKIB BOJIOAITH i KOPHCTYBATHCS XHTJIOM, a TOMY 3a0e3IeueHns
IpaB Pi3HUX YYaCHHKIB CIILIBHOI BIACHOCTI IOJIATa€E B YKPIIUIEHHI IPaB Ha 06’ €KT XKUTIOBOI HEPYXOMOCTI.

Bakpirenns B Koncrutyuil Ykpainu piBHOCTI BCiX cy0’€KTIiB IpaBa BIaCHOCTI NEPE 3aKOHOM Ta iX
3aXHMCTy JIEPXKaBOIO MOTPeOYIOTh (OPMYITIOBaHHSA NPHHLMIIOBO HOBHX, BIIMIHHHX BiJ TpajHLIHHHX 3acaj
3JiiCHEHHS MpaBa NPHBATHOI BIACHOCTI HA XXUTJIO. 3anpOBa/DKEHHA B NPAKTHKY INPHHIMINB IPiOPHTETY
npaB JIIOJMHH, PO3YMHOCTI Ta CIIPaBEeIIMBOCTI 3JiHCHEHHS KOXHOIO 0COOOI0 HaleXHMX i mpaB crae
aKTyalbHMM TNHTaHHS IIPO PO3POOJIEHHS CHCTEMH OOMEXEHb IpaBa CIIUIBHOI BIIACHOCTI Ha XKHTIO.
IlepenyMoBaMi BHHMKHEHHS 0OMEXEHb € CYCIIUIBHI IHTEpeCcH Ta paBa i cBO60IM OKPEMHX BIACHHUKIB,

[IpaBo Ha 3aXMCT MOXHA BH3HAYHTH K HaJaHy YIOBHOBaXeHiH 0C06i MOXJIMBICTH 3aCTOCYBaHHS
3ax0/IiB IPaBOOXOPOHHOTO XapakTepy Ul BiJHOBJIEHHS ii OPYIIEHOro NpaBa abo Npasa, 10 OCTIOPIOETECA [2].
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XUTNOBI MPABA B CUCTEMI LBINLHO-NPABOBUX BIAHOCUH

3abe3neyeHicTs Cy6’€KTHBHOTO MPaBa MOXJIMBICTIO JEPXKABHOTO HMPUMYCY € HOTO HEBill’€EMHOIO SKICTIO i
TaKa MOXIIMBICTB iCHY€ He MapaesbHO 3 iHIIHMH, 3aKPIIUIEHUMH B Cy0’ €KTHBHOMY IpaBi MOXKJIMBOCTAMH, 2
BIIACTHMBA IM CaMHM, TOMY 1110 6€3 5Oro BOHU He OynH 6 IOpUAMIHUMH MOXIHBOCTAMH [3].

Crni 3a3HAYHUTH, IO YOPUINYHA IPUPOJA MOHATTS 3aXHUCTY IPaB HEOJHOPA30BO JOCIIDKyBalacs B
IOpHMIMYHIH JliTepaTypi. 3arajoM 3MiCT HOHATTSA, NPO sKEe HAEThCA, 34eOLIBLIOrO aHali3yBalocs Kpish
NPU3MY JIOKTPHHH [HBINBHOrO Mpasa. BiqnoBigHo 10 TpaaMiiiHOI KOHLENIT IPaBo Ha 3aXHCT € CKJIaJI0BO0
YaCTHHOIO CaMoro Cy6’€KTHBHOTrO IpaBa Nops/ i3 MPaBOM Ha BJIACHI [ii, @ TAKOX NPABOM BHMAraTd IeBHOI
MOBEMiHKH Bij 3000B’s3anux oci6 [4]. [IpaBo Ha 3aXHCT BiANOBiAHO A0 iHINOI mO3MLIl — Iie caMocTilHe
cy6’extuBHe mpaBo. [IpaBa Ha 3aXHCT y pETyIATHBHOMY npasosumomeﬂm HE ICHY€, BOHO BHHHKAaE B
MOMEHT MOpPYLIEHHS PEryJIATHBHOTO cy6 €KTHBHOTO MpaBa i € eleMEHTOM 3MICTy HOBHX — OXOPOHHHX
IPaBOBIHOCHH. [HIINM €JIEMEHTOM 3MIiCTY HOBHMX OXOPOHHMX IIPaBOBIJHOCHH € IOPHAMYHHH 00O0B’SI30K
GOpXKHHKA 323HABATH 3aXOMIB AEPXABHO-IPUMYCOBOTO BIUIMBY. TakuM 4HMHOM, IIiJl 3aXHCTOM LMBLIBHHX
IpaB Ta iHTEpPECiB MPUXWILHUKHM M€l KOHIENIil po3yMiloTh Taki Ail JepXaBHHUX Ta iHIIMX OPraHiB, fKi
HAIIpaBJIEHi Ha TONEPEKEHHS OPYIUEHb Y1 BiIHOBICHHS NOPYIIEHUX NMpaB 260 OXOPOHIOBAHHMX 3aKOHOM
iHTepeciB rpomajsH Ta opradizamii, abo 3alpONOHOBAaHO PpO3IJIAAATH NpPABOBUM 3aXHCT K CHCTEMY
JOPUIMYHMX HOPM, CIIPSMOBAHHX Ha 3am06iraHHs IPaBOIOPYIIEHHIM Ta YCYHEHHS iX Hacmiakis [5].

[IpaBo Ha 3BEPHEHHS O KOMIIETEHTHHX JIEP>KaBHHX OPraHiB 32 3aXHCTOM MOPYLIEHOTO [PaBa HEPO3PHBHO
NO0B’$A3aHO i3 Cy0’€KTHBHMM MaTepialbHUM [PaBOM, OCKUIBKM: BOHO BHHHKA€E JIMIIE 3 IOPYIIEHHIM
cy6’€KTMBHOTO IMBUIBHOrO MpaBa ab0 KOJNH Lie NMPaBO OCIOPIOETHCH IHIMMMH 0co0aMu; XapakTep camoi
BMMOTH IIPO 3aXHCT MpaBa BM3HAYAETHCS XapaKTEPOM MOPYIIEHOTO MarepiaabHOro mpasa abo mpasa, mIO
OCIIOPIOETECS, 3MICT 1 IPU3HAYEHHS SKOTO, B OCHOBHOMY, BU3HA4ae i croci6 Horo 3axucty. ToMy 3 MaTepiansHO-
IP2aBOBOT TOYKH 30py MPABO HA 3aXHCT y HOro MarepialnbHO-NMPAaBOBOMY acleKTi — OIHA 3 IIPABOMOYHOCTEH
€aMoro cy6’€eKTHBHOTO UMBLILHOTO Mpasa [6].

[IpaBo Ha 3axHUCT y #Horo MaTepiaJIbHO IPaBOBOMY 3Hau€HHi, TOOTO SIK O/IHA 3 MOXKIMBOCTEH CaMoro
Cy0’€EKTMBHOT'O LIUBIIHOTO NIPaBa, € MOXIHBICTh 3aCTOCYBAHHS 110 BiIHOLIEHHIO 10 TPABONIOPY ILHAKA TAKHX
3aXO0/liB IIPMMYCOBOTO BIUIMBY [7]: LMBUIBHO-NIPABOBI CaHKINi SK 3aXOAM LMBUIGHO-IIPABOBOI BiAIIOBINAIBHOCTI;
3aX0/IM JIEPXKABHO-TIPMMYCOBOTO XapaKTepy SK BU3HAHHS [PaBa 3a TIi€X0 YH iHIIOK 0c000¥0, MOALI COUIEHOTO
MaliHa MiDX BJACHMKAMH, [IOBEPHEHHS CTOpiH Y II€PBICHE CTAHOBHIIEC BHACHIAOK BH3HAHHA IPABOYMHY
HEIiMCHUM TOLIO, TOOTO 3aX0/H, 1[0 He MOXKYTh OYTH BiJIHECEHI O [IUBLIFHO-IIPABOBUX CAHKIIIH.

[IpaBo Ha 3aXuCT y HOro MaTepiaJlbHO-IIPaBOBOMY 3HAa4€HHi, TOOTO SIK OAHOTO 3 MPaBOMOYHOCTEH
€aMoro Cy0’€KTHBHOTO LMBIJIBHOTO MpaBa, € MOXJIHBICTIO 3aCTOCYBAHHS Yy BiJHOIIEHHI NPaBONOPYIIHUKA
3ax0/1iB MPUMYCOBOro BILIMBY. [IpaBo Ha 3aXHCT 3a CBOIM MaTepiaJbHO-IIPAaBOBUM 3MICTOM MIiCTHTh Yy c0bi:
T0-TIEpIllE, MOXJIUBICTH YIIOBHOBaXXEHOI 0COOM BUKOPHCTOBYBATH JI03BOJIEHI 3aKOHOM 32C00H IPHMYCOBOTO
BIUIMBY Ha INPABOMOPYIIHHWKA, 3aXHMIIATH HAJEXHE HOMY NpaBO BIACHUMHU HiiMH (DAKTHUHOTO IMOPSAKY
(caM03axMCT LMBLUIBHUX MpaB); IO-APYre, MOMUIUBICTE 3aCTOCYBAHHS OE€3MOCEPENHBO CaMOI0 YIIOBHOBAXEHOIO
0cO00I0 YOPUIMYHHMX 3aXOMAIB OIEPATHBHOIO BIUIWBY Ha [PABOMNOPYLIHMKA, INO B JITEpaTypi iHOIi HA3WUBAIOTh
ONEPATUBHUMHU CAHKIISIMH, [1O-TPETE, MOXJIMBICTh YIOBHOBa)XXEHOI O0COOM 3BEPHYTHCS /IO KOMIIETEHTHHX
JEPXKABHUX YU CYCIILUIBHMX OpTaHiB 3 BUMOTOIO CIIOHYKaHHS 3000B’s13aH0i ocobu 1o neBHOi noBexdinkH [8].
Taxkum YMHOM, CYTHICTh 3aXHCTY IIpaBa [OJIArae B yCyHEHHI epelKoA A0 Horo 3ailiCHeHHS.

3aXHCT € HisIBHICTIO 3 YCYHEHHS MEPEIIKOJ HAa LUIAXY 3AificHeHHs Cy0’€kTaMH CBOIX mpaB i
NPUIIMHEHHS] MPABOMIOPYIUEHHS, a TAaKOX BiJHOBJCHHSA CTAHOBHINA, IO iCHYBAlnO OO HPaBOMOPYLIEHHS.
3MicT mpaBa Ha 3aXHCT, TOOTO MOMUIMBICTH YIIOBHOBAXXEHOTO Cy0’€KTa, BU3HAYAETHCS KOMIUIEKCOM HOPM
[MBiIBHOrO MaTEPiaJbHOrO i MPOLIECYaNbHOrO MPaBa, AKi BCTAHOBJIIOIOTE: CaM 3MiCT PAaBOOXOPOHHOI MipH;
Ii/ICTaBH il 3aCTOCYBaHHS; KOJIO Cy0’€KTIB, YIIOBHOBaXXEHHX Ha ii 3aCTOCYBaHHS; POLIECYANBHHH 1 IPOLIEAYPHHUIH
HOPSZIOK il 33CTOCYBaHHS; MaTepialbHO-IIPABOBI i NPOLECYaBHI NIpaBa Cy0’€KTIB, BITHOCHO SKHUX 3aCTOCOBYETHCS
Taka Mipa [9].

[{1BiNBEHO-IPABOBHI 3aXKMCT NpaBa BIACHOCTI — [1€ CUCTEMA aKTHBHHX 3aXOJiB, fKi 3aCTOCOBYIOTHCS
BJIACHUKOM, KOMIIETEHTHHMH JEp)XKaBHHUMH 4YH iHIIMMH OpraHaMHu, CIPSIMOBAaHA HA YCYHEHHsS IOpPYLIEHb
IpaBa BIACHOCTI, MOKJIaIeHHS BUKOHAHHSA 00O0B’3Ky IO BiJHOBJIEHHIO [OPYLIEHOTO IIPaBa Ha MOPYIIHHKA.
Taka cucTeMa 3aXHMCHHX 3aXOiB BOJHOYAC € CKJIAZOBOIO YACTHHOIO 3aralbHO-IIPABOBOTO MEXAHI3MY 3aXHCTY
npasa BIacHOCTi. B OCHOBiI MPaBOBOI OXOPOHM BH3HAYAIBHUMM € NPHHIMNHK 3a0e3redeHHs i 3MiHCHEeHHs
[MBUIBHHX TIPaB i 3aXOJIB, SIKi COPSMOBAHI Ha ITONEPEDKEHHS OPYIIEHHS LHX 1paB. 1I1BiNsHO-NpaBOBHH 3aXHCT
CJIijI BU3HAYATH SIK CHCTEMY aKTHBHHX JIiH, SIKi 32CTOCOBYIOTECS Cy0’€KTOM IIMBUIBHOIO [PaBa, KOMIETEHTHUMHU
nepxaBHAMH a60 {HIIMMH OpraHamH, sKi CIpSMOBaHI Ha YCYHEHHs INOPYIUEHh IMBINBHOTO NpaBa abo
inTepecy, nokaaeHHs 6Opry Mo BiJHOBJICHHIO OPYIIEHOTO IIpaBa Ha KOPUCTB noTtepiinoi ocobu [10, c.154].

Citip 3a3HAYUTH, 0 32XUCT XKUTIOBUX NPaB (izHYHUX 0ci0 BUHHKAE TUIBKH y BHIAAKY IOPYLICHHS
TaKUX MpaB YM 3arpo3d iXHBOrO MOPYWIEHHSA 3 OOKY TpeTix ocib, BOAHOYAC 3MiCTOM OXOPOHH >KHTJIOBHX
npaB (i3H4HUX OCi0 € CYKYNHICTH BiANOBIJHHUX 3aXOMiB, CIIPIMOBAHUX HA BCTAHOBJICHHS JKUTJIOBUX IIPaB
¢isuunux ocib. Knacudikauiro 3acobiB 3axHCTy mIpaBa BIACHOCTI 3 ypaxyBaHHAM IOIUIYy Ha pPe4OBO-
paBoBi, 3000B’A3aJIHO-NIPABOBI Ta 3aKOHOJABYO 3AKPiIUIEHi CHENialbHi 3aCO0H B OCOONMBHMX BHIMAIKaX
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XWTNOBI NPABA B CUCTEMI LIMBINbHO-NMPABOBUX BIAHOCUH

IOpYLIEHHA NpaB BIacHHKiB. OJHi€I0 3 HaHBaXIIMBIIMX OCOOIMBOCTEH PEYOBOro IpaBa Ha HEPYXOMICTb €
Te, [0 BOHH CKJIANAI0Th cdepy abCOMOTHUX NPaBOBIAHOCHH, AKi TPAJHLIAHO 3aXMIAIOTHCA ClIELiaIbHUMU
PEYOBO-TIPABOBUMH 11030BaMH. PedoBo-npaBoBi cnocobu cnpsaMoBaHi 6e3nocepefiHbO Ha 3aXHMCT IpaBa
BIACHOCTI AK aGCONIIOTHOrO IpaBa, He IOB’A3aHi i3 3000B’A3aJbHUMHU NPABOBIAHOCHHAMH 1 MalOTh Ha METI
BiJIHOBJIEHHS NPaBOMOYHOCTI BOJIOHIHHS, KOPUCTYBaHHA W posnopsamkeHHA piyduro. OgHak 3aCTOCYBaHHS
PEYOBO-TIPaBOBHX 3ac00iB 3aXHCTy HE BHKIIIOYAE 3aXMCT NPaB TUTYJILHOTO BIACHHKA iHIIMMH CIOCOOamH,
30KpeMa 30008’ A3aJIbHO-TIPAaBOBUMH, sKi, HAa BiIMiHY BiJi IEPIIMX, PO3PaXOBaHi Ha BUINAJIKH, KOJIM BJIACHHK
II0B’A3aHHMH i3 PABOTIOPYLIHUKOM 3000B’A3aJIbHUMHU, HalyacTille JOrOBIpHUMH BiJHOCHHaMH. Po3MexyBaHHAM
Ha3BaHHX CIOCODOIB € Te, W0 PEYOBO-NPABOBI CNOCOOM BIAHOBIIOIOTH NPABO BIACHOCTI B KOIHIIHBOMY
006cs3i, a 30608’ A3a1bHO-TIPABOBI CIOCOOH rapaHTYIOTh K BiJIHOBJIEHHS KOJMIIHBOTO ITPaBa BIACHOCTI, TaK i
KOMIIEHCAIIi}0 32 OpyIIEeHEe NPaBo.

Orxe, IPaBO Ha 3aXKCT HEPO3PHBHO OB’ sA3aHe i3 Cy6 €KTUBHUM LUBIILHHM npaBoM. Cy6’ekTuBHE
paBo, AKE € MipOI0 MOMUIHBOI OBEAIHKM YIOBHOBaXKEHOI 0cOOH, BKIIIOYA€E B cebe HM3KY PaBOMOYHOCTEH,
30KpeMa: NpaBO Ha BIAacHI fii, MpaBo BHUMaraTd BiJANOBIJHOI NOBENIHKH Bif 3000B’A3aHOi ocobM i
BUKOPHCTaHHS HaJlaHUX 0c00i 3aX0/1iB IPaBOOXOPOHHOTO XapaKkTepy [l 3aXHUCTy NOPYIIEHOTO NpaBa.

Ci1iJ IOrOUTHCH i3 THM, IO NPaBO Ha 3aXHCT € OHIEIO 13 NPAaBOMOYHOCTEH Cy0’€EKTHBHOTO IpaBa,
BU3HAYA€E ioro xapakrep i 3mict [11]. 3 nporo BUMIMBae, M0 NPaBO Ha 3aXHCT XHUTJIOBHX IIPaB, AK 1 caMe
Cy0’ eKTHBHE IIPaBO, € MipOI0 MOXUIMBOI MOBEIHKH YIIOBHOBaXEHOI 0COOH, fKa OB’ A3aHa 3 BUKOPHCTAHHAM
MOMXJIMBOCTEH MPABOOXOPOHHOTO XapakTepy I fKa Ma€ BiJIOBIJaTH XapaKTepy CaMOro Cy06’€KTHBHOIO
npaBa. ToMy Cy0’€KTHBHHM >XHTJIIOBHM IIpaBaM MaiHOBOTO XapakTepy BJIAcTHBI i BiANOBigHI CIOCOOH
3aXMCTy MaWHOBOTO XapakTepy, a 0COOMCTI HEMaHHOBI XHUTIOBI IIPABa OXOPOHAIOTECA iHIIMMHU criocobamy,
OCKiNIbKH 0coOHcTe HemaiiHoBe Ornaro (IpaBo Ha XWTTA, 3[J0POB’S, Miclle NPOXHUBAHHA, TiAHICTb, YECTh
TOWIO) HE MiUIArae MaTepianbHid oLiHLI. 32 CBOIM 3MiCTOM IIPaBO Ha 3aXHCT MICTHUTh HHU3KY MOMIIMBOCTEH
IIPaBOOXOPOHHOTO XapaKTepy, 34aTHUX rapaHTyBaTH Cy0’€KTHBHE IIPaBO Ha BCIX €Tanax ioro peaisanii.

Moxna norogutrcs 3 B. 1. TepTHIIHUKOBAM, SIKHH BBaXKae, IO MPABO HA 3aXHCT — LiE TaKe 3/IHCHEHHA
IIpaBa Ha 3MiHy [PaBOBIJHOCHH, SKE € MOMUIMBHM JIHIIE 32 JOIIOMOTOIO CIELiaIbHOTO JEPXKaBHOro oprany [12].
[IpaBoBHit 3axKCT — Lie nepeabadeHi 3aKOHOM 3aX0/M BiIHOCHO NPaBONOPYIIHHUKIB, CIIPAMOBaHI HA BCTAHOBJIEHHS
JEPXaBHAUMH OpPraHaMH OPUAMYHUX (PakTiB, IO NOPYIIYIOTH 3aKOHHI IpaBa Ta IHTEPECH TPOMajifH.
3axucToM y Cy0’€KTHBHOMY 3HA4Y€HHI CIJ PO3YMITH IpaBOBi (IOPHIMYHI) MOXIMBOCTI, Ha/laHi OKpeMii
0co6i 171 NOHOBJIEHHS IMOpYIIEHHX npaB abo mpas, fAKi OCNOPIOIOTHCA. BiAmoBigHO, MpaBO Ha 3aXHCT
3’ABIETECA Y Cy0’€KTa JMIle B MOMEHT NOpYyHIeHHA a0 OCIOproBaHHA HOro mpaea. [l 3aXHCTy 3aBXau
IpUTaMaHHe Te, WO CYO’€KT 3BepTaeThcs N0 JEpKaBHMX OPraHiB 3a 3aXHCTOM CBOTO IMOpPYLIEHOTO 260
OCIIOPIOBAHOTO NpaBa. 3BaXkalouH Ha Lie, JOXOAMMO BHCHOBKY, IO 3aXHMCT IIpaBa Ha XMTIO 371HCHIOETECA B
nepenGadeHOMy 3aKOHOM NOPAAKY (LUIXOM 3aCTOCYBAaHHS HaJlexHOI ¢opmu, 3aco6iB i c1ocobiB 3axucTy).

TakuM 4MHOM, IIiJ{ 3aXMCTOM KHTJIOBHX NpaB (i3M4HHUX OCIO CITil pO3rIANaTH CHCTEMY IPaBOMIPHHX
i, AKi BUMHIOKOTECA AK CAMHMH YIIOBHOBOXXEHHUMH (Pi3HIHUMH 0cOOaMH, TaK i Bi/ITIOBITHUMH FOPUCAUKIIHIMU
opraHamu, fKi CIpJAMOBaHi Ha NPHUIIMHEHHS NOPYIICHHA TaKHX IPaB Ta iX MOHOBIEHHA. 3aXHCT JKUTIOBHX
1paB Ta iHTepeciB Qi3UYHHUX OCI0 € CHCTEMOIO aKTHBHHX 3aXOMiB, AKi 3aCTOCOBYIOTHCA (i3HIHON 0c06010
IIAXOM 3BEPHEHHS O CHELianbHO YNOBHOBRKEHHX NEPXKABHUX OPraHiB, CIPAMOBAHOK HA YCYHEHH:
NOpPYIIEHb PaBa BIACHOCTI HA XKHTIIO, iHIIMX PEYOBHX Ta 3000B’A3aTbHUX XKHUTIOBHX [IPAB Ta IHTEPECIB, T2
HIOKJIAICHHS BUKOHAHHA 000B’A3Ky 3 BiJIHOBJICHHS IOPYIIEHOTO XUTIOBOrO NpaBa Ha [IPaBOINIOPYIIHHKA.

3axMCT NpaB Ha KUTIO 3MIHCHIOETHC LUIIXOM 3aCTOCYBAaHHS HalexkHOI GopMH, 3acobiB i crocobis
3axucry. JJIg 3aXMCTy XXKHTJIOBHX IpaB B OCHOBHOMY 3aCTOCOBYETHCS IOPHCAMKIIMHA opMa 3aXMCTY fK
MisUTBHICTh YIIOBHOBAXKEHHX JIEPXKABHHMX Ta iHIIMX OPraHiB, sKi 3AIACHIOIOTE KOMIUIEKC OpraHi3al[iiHMX 3aXO0iB
VIS 3aXUCTy IIPaB, SKi YIIOBHOBaXkeHi BXHTH HEOOXifHI 3aXOfM IJIs TNOHOBJIEHHA NOPYIIEHOTO IpaBa
TPUIMHUTH [PABONOPYINEHHS.

3axuCT UMBIIBHMX MpaB, K [IPABOBa KaTeropis, HEPO3PHBHO IOB’A3aHA i3 MOHATTAM «IIPABO Ha
saxuct». CiJi 3a3Ha4nTH, WO NpaBo Ha 3axucT Oe3nocepeqHpo nependauene B Koncrurynii Yipainu. Tax,
BimmosigHo 10 cT. 55 Koncrurynii Yxpainu koxHa ocoba Mae npaBo He 3a00pOHEHHMH 3aKOHOM crlocobamu
3aXHMIIATH CBOI IpaBa Ta CBOOOAM BiJl NOPYLIEHB i IPOTUNPABHUX MOCATAHb.

[IpaBo Ha 3aXMCT HEOOXIAHO PO3MENKOBYBATH B MAaTEPialIbHOMY i IIPOIECyalbHOMY 3HAYEHHI, OCKLIBKH
peaJiizailis IpaBa Ha 3aXKUCT B CY/i 30ifCHIOETBCA B MEXaX CaMOCTIHHOTO NMPOIECYaNTbHOTO MPABOBIIHOMICHHS,
AKE BUHUKAE y 0COOM 3 MOMEHTY 3BEPHEHHS [0 Cy[y 3a 3aXHCTOM IIOPYIIEHOrO LUBIILHOTO NpaBa (iHTepecy), a
IIPaBo Ha 3aXKMCT B MaTepialbHOMY 3Ha4€HHI € CKJIaOBOIO YAaCTHHO Cy6’€KTHBHOTO NpaBa BIacHOCTI [13].

Orxe, 31 cka3aHoro BHIIE poOMMO TaKi BUCHOBKH.

1. TlpomoHyemo 3MiCT NMpaBa Ha 3aXHCT BH3HAYaTH IIIAXOM KOMIUIEKCHOTO ITOEJHAHHS HOPM
IMBiIBHOTO, MATEPIANBHOTO i NPOLECYaILHOrO [PaBa, SKi BCTAHOBIIIOIOTH: 3MICT IPABOOXOPOHHHUX 32XOJIB;
MiJICTABY X 3aCTOCYBaHHS; KOJIO Cy0’€KTIB, YIIOBHOBaXECHHX IX 3aCTOCOBYBAaTH; IPOIECYalbHUM NPOLETYPHUH
TIOPS/IOK X 3aCTOCYBaHHSA; MaTepialbHO-TIPABOBI Ta MPOLECyalbHi IIPaBa Cy6’€KTIB, WIO/O AKUX 3aCTOCOBYHOThCA
Bi/ITIOBIIHI 3aXOJH.
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2. HanpapiieHicTh HOPMaTHBHOTO PETY/IIOBAHHS NIPaBa BJIACHOCTI Ha XHTJIO Ma€ 00yMOBIIIOBATHCH, B
nepuly yepry, Ai€l0 HMBLUIbHO-NPABOBHX NPHHLMMIB J0OPOCOBICHOCTI, CPaBeIMBOCTI, PO3YMHOCTI NPH
3MiHCHEHH] 11paB Ta 32aKOHHMX 1HTEPECiB BIIACHHUKIB XHTJIA.

3. V XK Vkpaiuu qouineHo nepeabadut# HOPMY, 3TifHO 3 SKOK IMPaBO HA 3aXHCT 3MIHCHIOETHCA
0co000 Ha BJIACHMH PO3CY[ CaMOCTIHHO ab0 yIOBHOBaXEHHMHM Ha T€ JEPKABHMMH OpraHaMH, Y Mexax,
BM3HAYEHHMX YMHHHM 3aKOHOIABCTBOM YKpaiHH. Y BHIaiKy, KO 0coba, )KHTIOBE MPaBo AKOI € NOPYLIEHHM,
HE Ma€ HaMmipy 3MiHCHIOBAaTH HOTo 3aXHCT, TO, BIINOBIIHO, BOHA MOXeE H BiJIMOBHMTHCA BiJl 3aXHCTy TaKOIO
paBa BiAUOBIAHMMHU JEpPKaBHUMH OPraHaMH Y OCAJOBHMH 0CO0aMH Y BCTAHOBJIEHOMY 3aKOHOM IOPSZIKY.
Tak, BignoBigHo 10 4. 3 ct. 46 LIIIK Vkpainn, sxkumo ocoba, ska Mae MUBLIBHY NpoLecyaabHy Mi€3aTHICTD i B
iHTepecax AKoi mojaHa 3aj1Ba, He MiIATPHMYE 3asBICHHX BHMOT, Cy/]l 3aJIMIIAE 3a4ABYy 6€3 PO3rIAmdy.
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Haliantych M. K. Suhstantive law and procedural law content of individuals housing rights protection

The article examines the material and procedural aspects of the legal regulation of protection of the
housing rights of individuals in housing, analyzed the interests of owners and users. It was determined that
the legal regime of protection of the housing rights of individuals requires the installation of the limits of the
subjective right, defined by their common features and differences. As part of the protection regime of the
housing rights of individuals in housing is considered as separate legal regimes for general and special ways
to protect housing rights.

Key words: housing, property rights, legal facts, beyond the implementation limit law.

T'ansarua M.K. MartepnajbHoe H npoueccyajbHoe CONep:KaHHe 3alIUThI KHIAHIIHLIX Nnpas
(u3ugecKux aun

B cmamve uccnedyiomcs mamepuansHblil U npoyeccyansHulil acnekm npasosozo pezynuposanus 3auumol
HCUTUWHBIX NPAE PUSUUECKUX TTUY HA JHCUNbe, GHATUSUPYIOMCA HCWble UHMEDPEChl 81a0ebyes U NoNb306amenet.
Onpedeneno, umo npaeoeoli pexicum 3auwjumvl HCUTUWHBIX Npag usuveckux nuy mpebyem yCmMano8Ku
npedenoé ocyuwjecmenenus cyObeKmugHo20 npasa, onpedenaiomca ux obwue npusHaxku u'pazmuyus. B pamxax
PedcumMa 3auumsl HCUTUWHBIX NPA8 DUIULECKUX TIUY HA JHCUTbe PACCMAMPUBAIOMbCS OMOENbHble NPASOsble
pedicumbl 06Uje20 U CNeyuanbHoz0 cnocobog 3auumsl NPAe HA JCUbe.

KaroueBbie €/10Ba: XHUIbe, IPAaBO COOCTBEHHOCTH, IOpUANYECKHE (DaKThI, IPEEBI OCYLIECTBICHM,
OrpaHHyYeHHE NIPaBa.
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