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SUMMARY

In this article the author analyzes criteria of classification of restrictions and present his
own remarks and proposals. Taking into account the variety of restrictions of contract freedom
the author proposes new criteria of division of contractual restrictions. The results of the study
are useful for future researches in the field of Contractual Law.
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PE3IOME

B cratbe aBTOp aHAMM3UPYET CYMIECTBYIOIINE KPUTEPHH KJIACCH(PHUKAIIUN OTpaHUYCHUI
CBOOOBI JIOTOBOPAa M IPHBOJUT CBOM aBTOPCKHE 3aMeUaHus M IpeaaokeHus. Ha ocHoBe
aHaJIM3a MHOrooOpa3usi OrpaHUYCHHM JOrOBOPHON CBOOOBI aBTOpP MpeijaracT COOCTBEHHBIC
KPUTEPUN pPAa3JeIICHUsT OTPaHWUYCHUH JOroBopa C YYETOM HX NPHKIATHOTO XapakTepa.
Pe3ynbpTaThl MPOBENEHHOTO HWCCIICIOBAHMS, YYUTBHIBaS MX TEOPETHKO-TIPUKIAIHON Xapakrtep,
BaXHBI TIPH JTATBHEUIITNX UCCIICIOBAHMIIX CBOOOIBI JOTOBOPA B TPAXKTAHCKOM ITIPaBeE.

KiaoueBble ciaoBa: cBoOoIa JOrOBOpa, OTPAaHUYCHHS, TMPENed, KPUTCPHH
KJaccuukanum

Iocranoska npodiaembl. C TPOOIEMOI TOTOBOPHOUM CBOOOABI HEPa3phIBHO
CBsi3aHa mpoOiemMa ee orpaHuyeHuid. CBoOoma J0OroBopa HE MOXKET OBITh
aOCONIOTHOM, BeAb Takas cBoOOAa [HJisi BCEX YYACTHUKOB TPAXKTAHCKUX
IIPAaBOOTHOLICHUM BO B3aMMOOTHOLLIEHUAX C APYTHMMHU JIMLIAMU - OIIACHOE SIBJICHUE,
KOTOpPOE B UTOTE MPUBOAUT K HEraTUBHBIM MOCHeACTBUSAM. B 4. 2 c1. 29 BceoOmeit
JeKJIapaluy TpaB uenoBeka 1948 r. 3akpemieHo, 4YTO TOCYJapCTBO MOKET
YCTaHABJIMBATh TOJIbKO TAKWE OTPAHUUYEHUS MPaB, KOTOPBIE OMPEACIICHBI 3aKOHOM,
U TOJBKO CTOJIBKO, CKOJIbKO 3TO COBMECTHUMO C MX MPUPOION, UCKIFOYUTEIBHO C
LEJBI0 COJIEUCTBHUS 00I11IeMY 0JIarOCOCTOSIHUIO B IGMOKPATUYECKOM OOIIIECTBE.

Ha ceromusmHuii JeHb aKTyaJdbHOW SBJSIETCS MpoOJjeMa HUCCIeIOBAHMUS
cB00OBI goroBopa. [1o cpaBHEHHIO C TPEABITYIIUMH UCTOPUYECKUMU dTaraMu
Bce Oouiblliee 3HAYCHHE TMPUOOPETAIOT OTPAHWYCHUS JIOTOBOPHOW CBOOOJIBI.
[Tocnennue ceromHs HACTOJIBKO BaXKHBI, YTO CYIIECTBYET MOTPEOHOCTH aHAIM3a
yK€ CYHICCTBYIOIIMX KIACCU(PUKAIMOHHBIX KPUTEPUEB M TOJYYECHHUU HOBBIX
COBPEMEHHBIX KpUTEPHUEB KacCUPUKAIIU.

AHaju3 ypoBHS McciienoBanus. BBbIIe YKa3aHHYIO Hp06HeMy HCCIICA0BAINU
MHOTHE YyYE€Hble cpeau Koropeix croutr ormerute W.T. Tapacosa, ['.O.
lepmeneBuya, M.M. ArapkoBa, B.A.BacunbeBy, B.A. ['opeBa, A.P. KyOunka,



B.B. Jlyusa, A.B.JIyus, A.M. lllepuenko, B.C. Illepbuny u apyrux mpaBOBEIOB.
Bmecte ¢ TeM ux paOOThl MOCBSLIEHB B OCHOBHOM WJIM CBOOOJE JOTOBOpA WM
TEOPETUYECKUM acCleKTaM TpaHUIl U OrPAHUYEHUN JIOTOBOPHOM CBOOOJMBI.
OO6cTosTeNnbHOE HCCNEA0BaHNE KIACCH(PUKAIIMU OTPaHUYCHU CBOOOIBI JOTOBOpa
OCTaJIOCh 0€3 BHUMAaHUsI YIOMSIHYThIX aBTOPOB.

Lean u 3agaun. [losTOMY 3a/1aua vccien0BaHuUs 3aKJIIOYAETCS B BHIICHEHUU U
MOJIYYCHUN HOBBIX KPUTEPUEB KJIACCH(UKAIIMA OTPAHUYEHUN JOTOBOPHOM
CBOOO/IBI.

M3n0:keHHe OCHOBHOrO Marepuaia. PacIpOCTPAaHEHHOM B HOPUIAUYECKOU
JUTEpaType ABISETCS KiaccuuKalus OTrpaHUYeHU JOrOBOpPHOM CBOOOIBI B
3aBUCUMOCTH OT (PaKkTOpoOB, KOTOpbIMU OHHU oOycioieHbl. M.W. Bparunckuit
yACISIET 3HAYUTEIbHOE BHUMAHUE COLUUAIBHOMY IMPOUCXOXKICHUIO OrpaHUYCHUMN
IPHUHIIHAIIA CBOOOBI AoroBopa [2, C. 325]. [1o ero MHEHHIO, TaKWe OTPaHUYCHUS
OrOBapUBAIOTCS 3alIUTOM HHTEPECOB C€Iab0N CTOPOHBI B JOTOBOPE, MHTEPECOB
TpPEThbUX JUIL (IIPEXKJIE BCETO PEATbHBIX U MOTEHIUAIBHBIX KPEIUTOPOB), a TAKKE
3aIIUTON JCHCTBYIOIIETO IMPAaBOMOpSAKAa W JPYTHX I[EHHOCTEH, MMEIOIINX
OOIIECTBEHHYIO 3HAYMMOCTh. [109TOMYy B HMBWJIMCTUYECKOW HAyKEe OTpaHUYCHMUS
MPUHIINANA CBOOOABI JOTOBOPA UMEET JIBOSAKOE MPOUCXOXKICHUE, & UMEHHO TaKue
OTPAHUYEHUS] MOTYT HMMETh WU DKOHOMHUYECKYI0, MWIH  COIUAIBHYIO
00YCTIOBJICEHHOCTb.

A.Il. bensieBa, HapsiAy ¢ COLMAIBHO OOYCJIOBJICHHBIMH U SKOHOMHYECKHU
OOyCJIOBJICHHBIMH, BBIICNSET TOJUTUYECKH OOYCJIOBJICHHBIE OTPaAaHUYCHUS
JOroBOpHOM cBoOOmbl [1, C. 325]. OHa cuuTaer, 4TO, MOCTHrast TE€X WM HMHBIX
MOJINTUYECKUX IIEJIeH, OT/IeTbHbIE TOCYJapCTBa WM JaKe MHUPOBOE COOOIIECTBO
rocyJapcTB MOTYT MPUMEHSITh W3BECTHBIC OTpaHUYCHHUS npaBa
npeAnpuHUMAaTesieid, CBOOOTHO OCYIIECTBISATh BHEIIHIOI TOPTOBIIO, TEM CaMbIM
OrpaHUYMBasl COJEp)KaHHE MPUHIUIIA CBOOOABI JOTOBOpa. SpKUM IpPUMEPOM
OTpaHUYCHMs] TPUHLMMNA CBOOOABI JOTOBOpa, KOTOPBhIE Yallle BCEro HUMeEEeT
MOJINTUYECKYIO OOYCIIOBIIEHHOCTb, SIBJISETCS] YCTAHOBIEHUE MEXTYHAPOHOTO WITU
HAI[MOHAJIBHOTO HSMOApro Ha TOPTOBIIO C OTACIBHBIMU TOCYJAPCTBAMH,
TaMO>KEHHBIMH COI03aMU UJIM YIKOHOMUYECKUMU FPYNIUPOBKAMH.

Hapsny ¢ BbIIEIEHHBIMH B IOPUAMYECKON JIUTEpAType SKOHOMHUYECKU
0OyCJIOBJIEHHBIMH, COLIMAJIBHO 00yCIOBJICHHBIMU u MOJTUTHYECKU
OOYCJIOBJIEHHBIMA MOHO BBIJICIUTh OTPaHUYEHUs] JOTOBOPHOM CBOOOIBI,
KOTOpble OOYCJIOBJIEHBI TEXHUYECKMMHU (akTopaMu. 37eChb B HOPUAUYECKON
JauTEepaType NPHUBOAMUTCS MPUMEP O TOM, UYTO HA CETOIHSIIHUNA JIE€Hb JAOTOBOPHI,
Mo/JIekKAIMe  3aKJIIOUYCHUI0 B TUCBMEHHOW  (Gopme ¢ 00s3aTeNbHBIM
HOTapHaJIbHBIM YJOCTOBEPEHUEM, HE MOTYT 3akitouarhbcsi B ceth MHtepHer. Kak
M3BECTHO, HOTApUAIBHOE YJIOCTOBEPEHHE JOTOBOPA 3AKJIIOYAETCS B IIPOBEPKE



NOJJIMHHOCTH  MPaBOYCTAHABJIMBAIOUIMX JOKYMEHTOB Ha HMYIIECTBO U
JIOKYMEHTOB, YIOCTOBEPSAIONIMX JIUYHOCTh M €€ IOJIHOMOYMS Ha 3aKIIOUYCHUE
JIOTOBOPA, M3JI0KEHUU TEKCTa JIOTOBOpa Ha OJaHKe C ONpEJETICHHOW CTENEeHBIO
3aIIMATHl OT MOAJEIKA W YJIOCTOBEPEHHH IOUIMHHOCTU MOJANHCEH CTOPOH Ha
norosope. K coxaneHuro, NoKa TEXHUYECKHE BO3MOYKHOCTH HOTapHyCcOB B
VYkpauHe He O3BOJIAIOT UM COBEpIIATh TaAKUE JEUCTBUS B ceTH MIHTEpHET.

Ho kaxercsi, 4To Bce YyNOMSIHYThIE aBTOpPHI HE y4WIW €Il€ OJHY TPYyIIly
(bakTopoB, KOTOPHIE CErOIHS CYIIECTBEHHO BIUSAIOT Ha CBOOOIY AoroBopa. Mmeem
B BUIY (PaKTOpbl, 0OYCIOBJICHHBIC IENbIO 3aIIUTHI: 1) MPUPOIHBIX PECYPCOB; 2)
OKpyXarolei MNpuUpogHOM cpeapl (B TOM 4HCIe JaHAMAPTOB U JIPYTUX
MPUPOJHBIX KOMIUIEKCOB) JKM3HM U 3J0pPOBbS TpaxKJaH OT Pa3IM4HBIX
HKOJIOTHYECKUX yrpo3. Bcex uxXx MOXHO OOBEAMHHTH 1O  HAa3BaHUEM
HKOJIOTUYECKH OOYCIOBIEHHBIX (PAKTOPOB OrpaHUYEHHsS] JOTOBOPHOM CBOOOBI.
Hanpumep, B cootBeTcTBUM €O CT. 7 3akoHa YKpanHbl «O mpUpOIHO-3aIOBEIHOM
donne VYkpauns» ot 16 wuroHs 1992 mnpu 3aKiIO4eHHM JIOrOBOpa Ha
UCIIOJIb30BaHUE 3EMEIbHOIO0 Y4YacTKa WJIM €ro 4acTH B Mpenesiax MPUPOIHO-
3armoBeHOr0  (oHga MOXKET OBITh YCTAHOBJIEHO OrpaHUYeHHWE B OOBEME,
PETYCMOTPEHHOM 3aKOHOM WJIU JIOTOBOPOM.

Takum oOpa3oM, B 3aBUCUMOCTH OT (haKTOpPOB, OOYCIOBIIMBAIOIINX
OTPAaHUYCHUS] JIOTOBOPHOM CBOOOJIbI, CTOUT BBIACIUTH: 1) HSKOHOMHYECKHU
00yCJIOBJIEHHBIE, 2) COLMATBHO OOYCIOBJIEHBI, 3) MOJUTUYECKH O0YCIOBJICHBI; 4)
TEXHUYECKU O0YCIIOBIICHBI, 5) DKOJIOTHUYECKH 00YCIIOBIICHHBIE.

M.U. Bparunckuii AeIUT OrpaHUYEeHHs] CBOOOBI JOTOBOpA HAa HETaTHBHBIC
U nio3utuBHbBIC [2, C. 327]. [lepBbie, OTMEUACT OH, MPEAYCMATPUBAIOT BBIJCICHHUE B
3aKOHE CJIy4aeB, KOIJa 3apaHee OMpEAETICHO, MEXIYy KEM M KaKue JOTOBOPbI
3aKJII0YaThCs HE MOTYT, a APYTrHe MPEeAyCMaTPUBAIOT 0053aTEIbHOE 3aKII0YEHUE
JIOTOBOPOB M (WJIHM) 00s3aTelIbHOE BKJIIOYEHUE B HUX ONPEIEICHHBIX ycloBUU. B
CBOIO  ouepedb  MOJOXHUTEIbHbIE UM  OTPHUILATENIbHbIE  OTrPaHUYCHHS
KIacCU(PUIUPYIOTCA 1O CYOBEKTHOMY COCTaByY M OOBEKTHOMY COCTaBy.
Orpannuenuss 1O CyOBEKTaM MOTYT OBITh CBSI3aHBI CO  CICIIMAILHOMN
MIPaBOCTIOCOOHOCTHIO; 00S3aTEIIBHBIM 3aKJIFOYCHHEM JIOTOBOpa € KOHKPETHO
ONPENICICHHbIM  KOHTPareHTOM; OMpeNieJICHHEe  3aKOHOJATEIIbCTBOM B
UCKIIIOUUTENBHBIX CIIy4asX Pa3MYHOIO poja MPEUMYIIECTB, C COOTBETCTBHUEM
OCHOBaHMsI 1I0roBopa ero 1enu. OrpaHudeHue no oObeKTy MPeAnoaaratoT 3amnpeT
Ha COBEpIICHHE CHEJIIOK C OOBEKTaMH, U3BATHIMU W3 TPAXKIAHCKOIO 000pOTa; C
00BEKTaMH, KOTOPBIE HMEIOT MPUHAJJICKHOCTh TOIBKO K KOHKPETHO
ONpENICICHHOMY KpYry JIWI, TMOJYyYMBIIUX CIENHAIbHOE pa3pelieHue Ha
COBEPIIIEHUE CCNIOK C JAaHHBIMU 00BHEKTAMHU.
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[To muenuto B.C. Munami, orpanuueHue cBOOOIbI JOroBopa MO UX CYTH
MO>KHO pa3feiauTh Ha "BepTUKaJIbHBIE" M "TOpuU3oHTaNIbHBIE" orpanndeHusd. Iloa
"BepTUKAIbHBIMU" OHA MIOHUMAET OTPAHUYCHHUS, UCIIOIb3YyEMBbIE ISl 0OeCTICUeHUS
nyOJMYHBIX MHTEPECOB, a MOJ TOPU3OHTAIBHBIMH - OrPAHUYEHHUS, KOTOpPbIE
npeIHa3HAYCHBI JUI OOCSCIICUEHUsT YaCTHBIX MHTEPECOB CTOPOH joroBopa [5, C.
58].

A.Il. bensieBa TOKa3bIBAET, YTO OrPAHMYECHHUE PUHIIMIA CBOOOIBI JOTOBOPA
MOTYT BBIPQXXaThC BO-TIEPBBIX, B MOJOKEHUSAX FPAXXKIAHCKOrO 3aKOHOJATENHCTBA
Y 3aKOHOJATEIbCTBA APYTUX OTpPACIIEl; BO-BTOPBIX, BO BHE MMPABOBBIX HHCTUTYTAX.
K mocnegHum OTHOCATCS B YAaCTHOCTU T€, KOTOPBIE 3aKIIOYAIOTCS B OObIYAsIX
JIEJIOBOTO 000poTa, TpeOOBaHMSIM pa3yMHOCTH W CHPABEUIMBOCTH, a TaKkKe
COCTaBJISIIOT MOpaJIbHBIE ycToM obmiecTBa [1, C. 17].

M.IO. IlleTnHKHMHA pa3rpaHUYUBAET OTPAHUYEHUS TOTOBOPHOUM CBOOOIbI HA
HOopMaTtuBHbIe W HeHopMmatuBHbeie [10, C. 125]. HopmaTwBHBIC OTpaHHYCHHS
JIOTOBOPHOW CBOOO/IbI MPEAYCMOTPEHBI 3aKOHOM U PacIpOCTpaHEHbl B TOW Mepe, B
Kakod 3TO HEOOXOAMMO JJIsi 3allUThl OCHOB KOHCTUTYLIMOHHOTO CTpOS,
HPaBCTBEHHOCTH, 370pPOBbs, IIpaB M 3aKOHHBIX MHTEPECOB JPYIMX JHIL,
oOecrieueHuss  00OpOHBI ~ 0€30macHOCTH  rocyaapctBa.  HeHopMaTuBHbBIE
OrpaHUYEHMs] CBOOOJBI JOTOBOpa - 3TO OIPAHUYEHUS, YCTAHOBJICHHBIE 10
YCMOTPEHHUIO CTOPOH, KOTOPBIE MOTYT OBITh CBSI3aHbl C M3MEHEHHEM BOJIA U
BOJIEU3BSBIICHUA KOHTPAareHTOB B mpouecce (POpMUPOBAHUS  COAEpKAHUSA
OyAylIero JoroBopa, Ha YCMOTPEHUE CTOPOH Ha MPEJOCTABICHHYIO BO3MOXHOCTh
HOpMaMHM IIpaBa [JEHCTBOBAaTb B paMKaX YCTAHOBJEHHBIX 3aKOHOM HJIU
JIOTOBApUBATHCA MO IPYrOMYy C BIMSIHUEM 00bI4aeB jaenoBoro obopora. K takum
OTrpaHUYEHMSIM YUYEHBI OTHOCHUT, HAI[pUMEDP, YCTAHOBJICHHE B JIOTOBOPE YCIOBHIA,
COrJIaCHO KOTOPBIM M3MEHEHHE JOTOBOpPA JOIMYCKAETCS TOJBKO MPU COOIIOACHUU
ONPEAECICHHON NPOLIEAYPHI.

OdeHb MOXOXKEW K YNOMSHYTOM KiacCU(pUKALMK SIBISETCS pas3ielieHHUe
npeioxkeHHblid  P.A. TenbrapuHbiM, KOTOpPbIH B 3aBUCUMOCTM OT HMCTOYHHKA
oOpa3oBaHMsI, pa3rpPaHUYMBACT OrPAHUYCHHsS] JIOTOBOPHOM  CcBOOOABI  Ha
HOpPMATHBHBIE W  JIOTOBOpHbIE.  IlepBble  yCTaHABIMBAIOTCA  HOpMaMu
3aKOHO/ATEIbCTBA, KOTOPbIE OrPAaHMYMBAIOT CBOOOJY 3aKIIOUEHUS JOroBOpa
MOCPEJICTBOM 00sI3aTENbHBIX NpPEeANUCaHuil W 3ampetoB. Jlpyrue 3aBHUCAT OT
YCMOTPEHHUsI CaMOro cyObeKTa IMpaBa, OObIUAaEB JEJIOBOTO 000pOTa, KOTOPHIE
NPUMEHSIOT K JAaHHOMY JOTOBOPY, a B HMCKJIIOYHMTENIbHBIX CIydasX - MPUHIIUIIOB
mopaiu [9, ¢. 1313].

Hecmotps Ha mmpokoe pazHOOOpaszue JOrOBOPHBIX KOHCTPYKIUN CETOJIHS,
ctouT npuBectd MHeHue E.A. Mwuuypuna. Ilocnennuii pazuenser orpaHHUYCHHS
cBOOO/IBI IOTOBOpPa Ha YHUBEPCAJIbHBIE, KOTOPBIE M0 CBOEH MPUPOJIE OTHOCITCS K



JIOTOBOPHOMY TIpaBy BOOOIIE, a TaK)Ke CIECIHUaIbHbIe OTPaHUYCHUS, TPUCYIIUE B
OTJCJIBHBIX JJOTOBOpaX MM JOTOBOPHBIX Buaax [6, C. 204].

A.A. TloramoBa BBIAENAECT OTPAaHUYCHHUS JIOTOBOPHOH CBOOOIBI 3a
cyOBeKkTamu; 1O OOBEKTY; M TIO COACpKaHHIO 1oroBopa. OrpaHWYCHHUS II0
CyOBEKTaM OHa CBS3BIBACT C YETKO OIMPECIICHHBIMUA yYaCTHUKAMU TEX WJIM HHBIX
JIOTOBOPHBIX OTHOIIEHWUH, HANPUMEp, MO JAOTOBOPY PO3HUYHOU KYTUTH-TIPOIAKH
MPOJABIIOM  SBJSICTCS  JIMIO,  OCYIIECTBISIONICE  MPEAITPHHUMATEIBCKYIO
nestenbHoCTh [/, C. 163]. IlpaBoBoii cTaTyc CYOBEKTOB B JaHHOH CHUTYyallMH
SIBIIIETCSL OJTHAM U3 OCHOBHBIX MPHU3HAKOB MOIOOHBIX qoroBopoB. K 3Toit rpymie
OTPaHUYCHUH YYCHBI OTHOCUT M CIOy4daW, KOrja CyOBEKT JODKEH HMETh
JUIIEH3WIO HAa OCYIECTBIEHHWE TOTO WJIM WHOTO BHA NEATEILHOCTH. BO MHOTHX
clydasix 00s3aTelIbHOM CTOPOHOW MO JOTOBOPY JAOJHKEH BBICTYNATh I'Pa’KJaHUH,
HalpuMep, TI0 JIOTOBOPY HalMa JKWJIOTO TIOMEIIeHUs. Takke WHOTIa
YCTaHABJIMBAIOTCS OTPAHIYCHHUS 110 OT/ICTBHBIM BUAAM IOPUINYCCKUX JIUIL.

Crout n00aBUTh K YINOMSHYTOH TOYKE 3pEHHUS, YTO OrPAHUYCHUS
JIOTOBOPHOM CBOOOJIbI MIPOSIBIISIIOTCSL TAKXKE B CIydae HEBO3MOXHOCTH 3aKJIIOYaTh
JIOTOBOp B CBA3M C OTCYTCTBHEM TIOJHOM TpaxJaHCKOW TMpaBO- WIH
neecriocoOHocTH. JlWima, cTpagaronde OT aJIKOTONM3Ma WM HapKOMaHWH,
OTPaHUYHMBAIOTCS B TIPABE 3aKITFOYCHUS JOTOBOPA, YTOOBI HE HAHECTH BPE CBOMMU
JEHCTBUSMH HU ce0e, HU APYTUM JIUIIAM.

ITo 06beKTHOMY CcOCTaBy CBOOOa JOTOBOPA OTPAHMYMBACTCS B TOM CIIydae,
KOorja 00ObEKTOM HE MOTYT OBITh BEIIH, U3BITHIC U3 TPAKIAHCKOT0 000poTa, BEIIU
OTpaHUYEHbl B 00OpPOTE, BEIIM KOTOPHIE €CTh HEHAJIekKAIIEro KauecTBa M He
COOTBETCTBYIOT TPEOOBAHUSM YCTAHOBIIEHHBIM 3aKOHOATEIILCTBOM.

C. CrpaxoBa BBIJEISET TaKU€ OTPAaHHYCHHsI CBOOOJBI JOTOBOpa B cdepe
MPEANPUHAMATEIBCTBA: 1) OrpaHMYCHNE WHUIIMATUBBI HA BCTYIUICHUE B JIOTOBOP:
00s13aTEIBCTBO 3aKJIIOYNUTHh JOTOBOP M 3alpeT 3aKIidaTh OTACIbHBIC BH/IBI
JIOTOBOPOB; 2) oOrpaHu4yeHue 10 (POPMHUPOBAHUIO YCIOBUN J0roBOpa; 3)
OTrpaHUYCHHMs BHIOOpA TOpSAJIKA U MIPOLIETYPHI 3aKitoueHus qoroBopa. [1o Hamemy
MHEHUIO, TaHHAs KJIacCU(DUKAIUS SBISACTCS CIUIIKOM CYXKEHHOW M HE yYHUTHIBACT
BCEX OTPAaHUYUTENBHBIX (DAKTOPOB JOTOBOPHOU CBOOO/IBI, KOTOPHIE MPUCYTCTBYIOT
B IIPEANPUHUMATENIBCKOM IesiTenbHoCTH [8, €. 157].

Opna w3 HamOoJiee pa3BEpPHYTHIX KiacCHUUKAIMK TpHUBEICHA B paboTax
B.A. TopeBa. VYwuyeHblil NOpeaiIoXuia CIEIYIOUME KpPUTEPUH KiaccudUKaIUU
OTpaHUYCHHWH CBOOOJBI JOTOBOpa: MO KPYry JOTOBOPOB, Ha KOTOpHIC
pacnpocTpaHsieTCss WX JCHCTBUE; 3a MPOSBICHUSAMH CBOOOABI JOTOBOPA; B
3aBUCUMOCTH OT TOTO, PACIpPOCTPAHSIETCS OTpaHUYCHUE HA OJIHY W3 CTOPOH
JIOTOBOpAa WJIA 1O €ro o0e CTOPOHBI, MO BPEMEHH JACHCTBUS; IO CTENEHU
OTIPEICTICHHOCTH; 10 CTEMEHU IOPUIUIECKON 00s3aTEIHPHOCTH; B 3aBUCUMOCTH OT



(bakTopoB, OOYCIIOBIMBAIOIIMX OTPAHUYEHUS; B 3aBUCHUMOCTH OT BHJA akTa
3aKOHOJIATEILCTBA, KOTOPBIM MPEIyCMOTPEHO orpanuyeHuc [4, C. 64].
BrlleynoMsHyThIi aBTOp IpeajiaraeT Mo BPEMEHU JEUCTBUS BBIICIATH:
a) TIOCTOSTHHBIC - YCTAHABIIMBAIOTCS HA HEOMpPENEICHHBIN CPOK; 0) BpeMEHHBIE -
YCTaHaBJIMBAIOTCS HA OINpPEAENIEHHbIN CpoK. VX ycTaHOBKa B OCHOBHOM CBSI3aHa C
HEOOXOJMMOCTBIO  OOECTeueHUs:  30pOBbS  HACEJCHMs,  JKOJOTHYECKOU
0€301acHOCTH, 00OPOHOCITOCOOHOCTH U IPYTUX MyOJIMYHBIX HUHTEPECOB.

[lo creneHu omnpeAeNeHHOCTU: a) aOCONIOTHO  OMNpEACNICHHbIE -
ONpeJeieHHble  TakuM  00pa3oM,  4YTOObl  HCKIIOYHTh  BO3MOXKHOCTH
HEOJHO3HAYHOTO TMOHHUMAHHMS W TOJKOBAaHUS TaKUX OIrPAHUYCHUN BCEMU
YYaCTHUKAMU TPaXTAHCKUX OTHOIICHH; O0) OTHOCHTEIHHO OIpPEICICHHBIE -
OTIPE/IETIEHBI C MTOMOIIBIO0 KATETOPUid, KOTOPBIE MOTYT MMOHUMATHCSI U TOJIKOBATHCS
yY4aCTHUKAMU TPKIAHCKUX OTHOIICHUH MO-pa3HOMY (B YaCTHOCTH, pPeYb UIET O
"Kay4yKOBBIX KaTE€ropusix - MyOJIUMYHBIN MOPSA0K, MOPAJIbHbIE MIPUHIIMIBI U T.I1.).
[To cTeneHu OpUAMYECKON 00S3aTENBHOCTH: a) IHUCIO3UTHUBHBIE - OIPAaHUYEHUS,
KOTOPBIE MOTYT MEHSTBCS [0 YCMOTPEHHUIO CTOPOH JIOTOBOpa; 0) MMIEPATUBHBIE -
OTpaHUYEHUS], HE MOTYT U3MEHSTHCS 110 YCMOTPEHHUIO CTOPOH JJOTOBOPA.

3acmyXMBaeT BHHMAaHHS TPEAJIOKEHHAs KiIacCH(UKAMUg OrpaHUYCHHUN
JIOTOBOPA B 3aBUCUMOCTH OT OCOOEHHOCTEW MPAaBOBOTO PA3pPELICHUA: a) IpPEIebl
OCYILECTBJICHUSI CYOBEKTUBHBIX MpaB; 0) Mpeaeiabl OCYIIECTBICHUS OXPaHsIEMbIX
3aKOHOM MHTEPECOB.

Bmecte ¢ TeMm, mpeacraBisieTcsi, HEKOTOPbIE W3 MPENJIOKEHHBIX aBTOPOM
Kiaccu(ukanuii  SBIAIOTCS HECKOJbKO HEMOJHBIMU. B 3aBHUCHMMOCTH OT TOrO,
pacnpocTpaHsieTCsl OrpaHUYeHHE Ha OJIHY U3 CTOPOH JOroBOpa WJM MO ero ode
CTOPOHBI, YIIOMSIHYThI aBTOP BBIJICIISCT:

a) OJHOCTOPOHHHE - PACHPOCTPAHSIIOTCA TOJBKO HA OJHY U3 CTOPOH
norosopa. Hanpumep, npennucanue 4. 4 ct. 633 'K Ykpaunsl 006 00g3aTeIbHOCTH
3aKJII0YeHUs] MyOJUYHOro JI0roBOpa Kacaercs TOJbKO npeanpuHuMmarens. Ero
JIeIICTBUE HE paclpoCTpaHsIETCs Ha MOTPEOUTEIS;

0) ABYCTOpPOHHHE - PacCHpOCTPAHAIOTCS Ha 00€ CTOPOHBI AoroBopa. Tak,
nevicteue mpeanucanus 4. 1 cr. 1059 TI'K VYkpauner o0 o0s3aTenbHOCTH
3aKJIIOUEHHUs  JOroBopa OaHKOBCKOIO  BKJIaJa B  MHCbMEHHOM  ¢opme
pacnpocTpaHsieTcs U Ha OaHK, ¥ Ha BKJIQ4YHKA.

CuuraeM Takoe pa3elieHue YaCTUYHO HEMOJIHBIM, MOCKOJIBKY OHO HE
YUYUTBIBAET TOro (akTa, 4YTO HA CETOAHSANIHUN JE€Hb MNPUOOPETAIOT O0COOYIO
pacnpoCTpaHEHHOCTh MHOTOCTOPOHHHME JIOTOBOpbl. K TakuMm OTHOCSTCS B
YaCTHOCTH JIOTOBOP MPOCTOTO  TOBAapHILECTBA, JIOTOBOP O COBMECTHOMU
JeSTEIbHOCTH U TOMY 10100HOe. BaxkHOe 3HaUeHUE UMEeT TaKKe KOPIOPATUBHBIE
CIENKH, BHUJOBBIM MPHU3HAKOM KOTOPBIX SIBISIETCS MMEHHO MHOTOCTOPOHHOCTB



cyOBeKTHOro cocTtaBa. [IpuueM umeeM B By HE TOJBKO 3aMEHY "BYCTOPOHHUX
orpaHuyeHuil" Ha '"MHOTOCTOPOHHHUE OrpaHuucHMs". Benb BO3MOXHBI Clly4au,
KOI'JIa B MHOTOCTOPOHHHUX JIOTOBOpax JOTOBOpHAs cBOOOJAa OrpaHUYEHA TOJBKO B
OJHOM WJIM JIByX CTOpPOH Takoro jgoroBopa. llosTomy mpeacraBnsiercs, Oomee
noJHOM ObwIa OBl KiIacCHU(HUKAIUs B 3aBUCHMOCTH OT pPaclpOCTPAHEHHOCTH
OTHOCUTEIBHO CTOPOH JOTOBOpA Ha:

1) onHOCTOpOHHMNE;

2) IBYCTOPOHHHUE;

3) MHOTOCTOPOHHHUE.

3a mposiBIeHUSMU CBOOOABI JOTOBOpA OTPaHUYEHHUS] JOTOBOPHOM CBOOOIBI
B.A. TopeB pasnmenser Ha: a) OrpaHM4eHHEe CBOOOABI IEPErOBOPOB MpHU
3aKJIIOUYEHUH JIOTOBOpa; 0) OorpaHWueHHE CBOOOJHOTO BOJICU3BSIBICHUS JIMIIA Ha
3aKJII0YEHUE JOroBOpA; B) OrpaHUYeHUE CBOOOABI BBIOOpPA KOHTpareHtra 1o
JIOTOBOPY; T') OrpaHUYEHHE CBOOOIBI BEIOOpA JOTOBOPA; /1) OTpaHUYEHHUE CBOOOIbI
BbIOOpa (OpMBI JIOrOBOpPA; €) OrpaHUYEHHE CBOOOJBI ONPEAENICHUS YCIOBUMN
JIOTOBOPA; ) OTpaHMYCHUE CBOOOJBI M3MEHEHUS MM PACTOPKEHHS J0TOoBOpa [4,
c. 69].

[IpencrasisieTcsi, 4TO KpUTEepUid "MPOSIBICHUS] CBOOOIBI IOroBOopa’ ABJIsIETCS
HECKOJIbKO pa3MbIThIM. W mpobiieMa 3/1ech 3aKiI04aeTcs HE B TOM, YTO MEpEYEHb
NPOSIBICHU CBOOOABI JOrOBOpa HE MOXET OBITh HCUEpHbIBAIOIMM. BakHO
npyroe. B nanHoil knaccudukanuy aBTop cCMelai 3JIEMEHThl JUHAMUKH JOTr0BOpa
(3aKJIIOYeHHE JIOTOBOpA, W3MEHEHHUS, DPACTOP’KEHUs JOroBOpa) U 3JIEMEHTOB,
XapaKTepU3yloIMuX coiepxaHue u ¢opmy pgoroopa. Ilostomy mnocnenuss
KJIacCU(UKaLMs IPEJCTaBISIETCSI HE COBCEM 3aBEPILIEHHOM.

B 3aBucMMOCTH OT BUJa aKTa 3aKOHOJATEJIBCTBA, KOTOPHIM MPEyCMOTPEHO
orpanndenue, B.O.I'opeB paznenseT orpaHMYeHHs] TOTOBOPHOW CBOOOJIbI, Ha Te,
KOTOpBIE:

- npenycMmorpeHHble KoHctutynumen Ykpaunsl. B yactHOoCcTHM, B cT. 23
Konctutynum VYkpauHbl yCTaHOBJIEHO B HaubOojee aOCTparupoBaHHOM OT
KOHKPETHBIX JIeTajeil (OTpaciieBbIX HIOAHCOB) BHJIE MPEAEIBI OCYIIECTBICHUS
YEJIOBEKOM €r0 NPaB U 3aKOHHBIX HHTEPECOB;

- npeaycmotpenssie 'K Ykpaunsr;

- NPEAyCMOTPEHHbIE  JIPYTUMU  KOAM(PUIIMPOBAHHBIMU aKTaMu
3aKoHOAaTenbcTBa YKpauHbl (cT.132 3emenbHOro kojaekca, cr. 45 BoaHoro
Kojekca, cT. 129 Konekca ToproBoro MopermnjiaBaHus  T.11.);

- MPEAYCMOTPEHBI TEKYIIMMH 3akoHaMH. Tak, u3 coxepxkanus 4. 1 cr. 19
3akona Ykpaunbl "O06 unoteke" ot 05.06.2003 T. ciemyeT, 9TO JOTOBOPEHHOCTH
00 M3MEHEHUH U JOMOJHEHUH HUIIOTEUHOTO JIOTOBOpA MOJUICKUT 00s3aTeIbHOMY
HOTapUaJIbHOMY YAOCTOBEPEHUIO;



- NOPEAyCMOTPEHBbl MOA3AKOHHBIMA HOPMAaTHBHO-IPABOBBIMU aKTaMH. B
KaueCTBE WIUTIOCTPALIMM MOKHO NpuBecTH . 14 1. 28 ITpaBui npeaocTaBieHus U
MOJYYEHHS] TEJICKOMMYHUKAIMOHHBIX YCIYT, YTBEPXKIEHHBIX IMOCTAHOBJICHUEM
Kabunera MunuctpoB Ykpaunsl ot 09.08.2005 r.. Ne 720. B Hem roBopurtcsi, 4to
orepaTop, MNpoBaiiiep TEICKOMMYHHUKALMKA 00s3aH 3aKiio4arh ¢ abOHEHTaMH
JIOTOBOPBI O MPEAOCTABICHUH TEJICKOMMYHHUKAITMOHHBIX YCIIyT [4, €. 69].

Ho aBtrop He ynomsiHyn o X034MCTBEHHOM KOJEKCE YKpauHbI, KOTOPBIU
BMecTe ¢ ['pakIaHCKUM KOJEKCOM YKpauHbl SBIAIOTCS 0a30BBIMH JOKYMEHTaMU
B c(hepe orpaHuYEeHHS JOTOBOPHOI CBOOO/IBI.

BaxHO TakXe 3aMETUThb, YTO aBTOP HE YYel OTrPAHUYEHUS JIOTOBOPHOU
CBOOO/IbI, KOTOpBHIE YCTAHABJIMBAIOTCS JIOKAIbHBIMU HOPMATHUBHO-IIPABOBLIMU
aktamu. IMeeTcst B BUJly pelieHue TOPOACKUX, PAlOHHBIX U 00JIACTHBIX COBETOB.

Hanpumep, B cooTBeTCTBUM € IMyHKTOM 34 yacTu nepBOM cTaThu 26 3aKoHa
Ykpannsl «O MECTHOM camOympaBJIeHUU B YKpauHe», crated 12, 110, 111, 116,
118, 121-126, 127, 128, 134, 142, 143 3emenpHOro Kojekca YKpauHbl, 3aKOHA
VYkpaunol «O0 apeHae 3eMin», C 1EIbI0 YCTAHOBJEHHUS €IMHOIO TMOpPsIKa
yYperyJIUpOBaHUsl 3E€MENbHBIX OTHOIIEHWH, CBSI3aHHBIX C MpPUOOpETEHHUEM
rpakJaHaMy IIpaBa Ha 3€MeJIbHbIE YYACTKU F'OPOJCKHUE U CEIbCKUE COBETHI MOTYT
yYCTAHABJIIMBAaTh  OTPAHUYEHHS  OTHOCUTEIIBHO  JOTOBOPOB  CBSI3AHHBIX €
MOJIb30BaHUEM, TMPUOOPETEHMEM B COOCTBEHHOCTh 3€MEJIBHBIX YYaCTKOB
3eMeJIbHOT0 (OHJa TEeppUTOpUATIBHON OOMmMHBL JpyruM npumMepoM sBIsieTCS
pemenne MBano-®paHKOBCKOTO ropoACKOro coBeta «O0 yrnmopsaoueHud MpoaakKu
M1Ba, CJIA00AKOTOJBHBIX M QJKOTOJIbHBIX HAMUTKOB B PO3HUYHONW TOPTOBOM
CETHU», KOTOPBIM pErJIaMEHTHPYETCA pealv3aldsl aJKOTOJbHBIX HANUTKOB B
TOPTOBBIX 3aBEJICHUSIX B YETKO YCTAaHOBJIGHHBIE Yachl X paboThl. M BOOOIIE Ha
CEerONHSIIHUI JeHb Bce OoJblliee 3HAYEHUE NPUOOPETAIOT HE  TOJIBKO
3aKOHOJATEIbHbIE aKThl, HO U JIPyTrie€ HOPMAaTUBHbBIC U MIPaBOBbIC aKThl. Peub uaer
O TeX OrpaHWYEHHUSX, KOTOpPbIC 3aMKucaHbl B MEXKIYHAPOAHBIX JOrOBOpAX,
pemenusax Koncturynumonnoro Cyna VYKpauHbl, pelieHHsX MeXIyHapoIHOTro
CyJla TI0 TpaBaM 4eJIoBeKa U TOMY MOJ00HOE.

[ToaToMy ¢ yuyeTroMm BBIIIEYKA3aHHBIX 3aMEYaHWU U Bce OOJBIIyIO
aKTyaJIbHOCTb MEXKYHAPOJHBIX  JIOTOBOPOB, CUUTAEM, YIOMSHYTYIO
KJaccu(ukanuoo  cleayeT  JONOJHUTh W HECKOJbKO  H3MEHUTh  caM
KJIaCCU(PUKAMOHHBIN KPUTEPUH.

Takum o00pa3oM, B 3aBUCUMOCTH OT BHJa IMPABOr0 aKTa, KOTOPBIM
MPEAYCMOTPEHO OTpPaHUYEHHUE, MOXKHO BBIACIUTh OTPAHUYECHUSI JTIOTOBOPHOM
cB0OOBI, TipeaycMoTpeHHbie: 1) Konctutyneir YkpauHsl, 2) MeEXIyHAPOIHBIMU
noroBopamu; 3) I'K Vikpaunsl 1 XK Ykpaunsr; 4) npyrumu koauuIimpoBaHHBIMA
aKTaMU 3aKOHOJIaTeNIbCTBA YKpauHbI; 5) 3aKOHaAMU Y KpauHbl; 6) MOA3aKOHHBIMU



HOPMATUBHO-TIPAaBOBBIMU  akTamMu  (mocTtaHoBienuss KaOunera MwuHHCTpOB
YKpauHbl, TOpHUKa3bl MHUHUCTEPCTB W T.JA.); 7) JIOKAJIbHBIMA HOPMAaTHBHO-
npaBoBeIMM  akTamu; 8) pemenus Koncturyuuonnoro Cyna YkpauHsl,
MEXIYHAPOJHBIX Cy1eOHBIX HHCTAHIIUH.

Bo Bcex BbIlIe yKa3aHHBIX KJIACCU(UKALUAX HE YUTEHO Takke Toro (hakra,
YTO OrpAaHUYEHHUs JIOTOBOPHOM CBOOOJIBI MOTYT KacaTbCcsl Kak Bcex 0e3
VCKIIFOUEHHSI BO3MOJKHBIX CYOBEKTOB TPa)XJTAHCKUX IPABOOTHOLIECHUN, TaK |
omnpenesnieHHoro kpyra Jjuil. Hampumep, B XXI Beke HEBO3MOXHO cede
MPEACTABUTh KYIUTIO-TIPOJAXY YEJIOBEKA, ITOCKOJbKY €ro JKHW3Hb U 3/I0POBBE
MPOBO3TJIAIIIEHBl BBICIIEH COIMANBHONW IIEHHOCTHIO, a Takas clejaka Oynaer
IPOTUBOPEYUTH HOPMaM MOpaldu U OOUIECTBEHHOMY MOpPsAKy. Bmecte ¢ Tem
OrpaHUYEHHMs] HAa  MNpPUOOpPETEHHWE  HMHOCTPAHUAMU  3E€MEJbHOIO  y4yacTKa
CEIIBCKOXO3SIMCTBEHHOTO HA3HAYEHUsI €CThb OIPAHUYECHHEM OTHOCUTEIBHBIM,
ITOCKOJIBKY KaCaeTcsl TOJIBKO ONPEAEIEHHON TPYIIIBI JUL.

[Io3TOMYy CTOMT HPEMIOKUTh PA3LACICHUE OrPAHUYECHHUM JTOrOBOPHOM
cBOOO/IBI 110 KPUTEPHUIO PACIIPOCTPAHEHHOCTH UX HA CyOBEKTOB MPaBOOTHOLICHUM
Ha:

1) abcomtoTHbIE;

2) OTHOCUTEJIbHBIE.

BoiBojbI:

Takum o00pa3oM, yduThIBas BCE MHOroo0Opa3ue CYLIECTBYIOLUIUMX Ha
CETOHAIIHUN JIeHb OTrpaHMYEHUN CBOOOABI JOTOBOpa IMpeularaéM TaKyl HX
aBTOPCKYIO KJIacCU(PHUKAIHUIO:

. B 3aBucumocTH OT BHAA MPaBOrO aKTa, KOTOPBIM MPEAYCMOTPEHO
OTpaHUYEHHE, MOXXHO  BBIJICIMTh OTPAaHUYEHHUs  JOTOBOPHOW  CBOOOBI,
npenycMoTpeHHblx: 1)  KoHctuTyuuu  YKpauHbl; 2)  MEXIyHapOJIHBIMU
noroBopamu; 3) ['paxxgaHCKUM KOJIEKCOM Ykpanasl U XX03S1CTBEHHBIM
KOJEKCOM  YKpauHBbI Kak 0a30BBIMU KOJIEKCaMU; 4) JPYTUMH
KOAU(PUIMPOBAHHBIMU ~aKTaMU 3aKOHOJATEIbCTBA YKpPAaWHbI; S5) 3aKOHaAMHU
VYkpaunsl; 6) MoJ3aKOHHBIMA HOPMATHBHO-TIPABOBBIMU aKTaMH; 7) JTOKaJIbHBIMU
HOPMAaTUBHO-TIPABOBBIMU akTaMu; &) pemeHusiMu KouctutyunonHoro Cyna
VYKpauHbl, MEXIyHAPOJHBIX Cy1€OHBIX MHCTAHIIUH.

2. B 3aBucMMOCTH OT JACHCTBHS OTPaHWYEHUWH HA CTOPOHBI JOTOBOpa
CJIeIyeT BBIIETATH: 1) OMHOCTOPOHHHKE; 2) IBYCTOPOHHUE; 3) MHOTOCTOPOHHHE.

3. Jlns meneit ycraHoBieHUWs: 1) orpaHu4eHusi JOTOBOPHOM CBOOOJBI C
LEIbI0 OXpaHbl M 3allMThl CTOPOH JOrOBOpa; 2) OrPaHWYEHUE JAOTOBOPHOM
cBOOO/BI C IIEJIbI0 OXPAaHbl U 3alIUThl UHTEPECOB TPETHUX JIMIL, 3) OrpaHUYCHHUS
JIOTOBOPHOM CBOOO/BI C LIENBI0 OXPaHbl U 3aIIUThl HHTEPECOB FOCY1apCTBa.
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4. B 3aBucumMoctH OT (PaKTOpoB, OOYCIOBIMBAIONIMX OTPAaHUYCHHUS
JIOTOBOPHOM CBOOOIbI, CTOUT BBIACIUTH: 1) IKOHOMHYECKH OOYCIIOBJICHHBIC, 2)
COLIMAJIBHO OOYCJIOBJICHHBIE, 3) MOJMUTUYECKH OOYCIIOBIICHHbIC; 4) TEXHUYECKHU
0OyCJIOBJICHHEIE, 5) 9KOJIOTHYECKH 00YCIIOBICHHBIC.

5. Ilo kpuTepuio pacrpoCTPAHEHHOCTH UX HA CYOBEKTOB MPABOOTHOIICHUI
Ha: 1) a0CoOTHBIE; 2) OTHOCUTEIBHBIE.
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