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N O T E 

The forms contained in this book have been carefully selected to 
cover the given situations and problems as completely as pos-
sible. They will be useful to lawyers for adaptation to specific 
situations in connection with which they are to be used. Lay-
men will find them informative on the contingencies and prob-
lems which should be considered, but should consult their ovra 
legal counsel before entering into any contract or business 
arrangement based on these forms. 
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P R E F A C E 

In preparing the manuscript for the Seventh Edition, the 
authors have been especially mindful of two factors: first, current thinking 
as to content vî hich should be included in a course or courses in Business 
Law; arid second, the changes which have taken place in the law itself 
over the past five years. 

There are many teachers of Business Law who feel that room must be 
made in the basic business law course for an understanding of the social 
significance of law and the part it has played in the development of our 
economic life. To assist the student in appreciating the value and use 
of basic rules of law in our complex society and their application to 
particular legal fields, such as contracts, negotiable instmments, and 
business associations, the introductory material has been greatly expanded 
into Book L This now includes materials on business and its relation to 
society; the nature of law; basic legal concepts of property; law as ordered 
society; evolution of business, and the emergence of the free enterprise 
system; governmental limitation on free enterprise; bigness in business; 
labor and government; and automation. 

The role of the businessman in modern society is becoming more and 
more significant. In order to understand more readily the rules of law 
that create "the legal tools"—contracts and other legal instruments-
material now included in the Introduction outlines the social, economic, 
and political history out of which such tools evolved. A presentation of 
the present political, social, and economic climate within which business 
is conducted is also included. 

There are many teachers who still believe that the traditional approach 
to Business Law is sound. The teacher in his personal presentation con-
siders, as text and cases are presented, the purpose of law in our complex 
society and its function in resolving business and social conflicts. It has 
been the intent of the authors so to organize this text that the instructor 
may select the approach he desires to follow. By inclusion or deletion of 
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particular portions of the material, he may use whatever approach he 
feels best fits the needs of his particular students. 

Two additional innovations will be found in this Seventh Edition. 
First, at several points in Book II on Contracts, moral and ethical issues 
are pointed up, providing the teacher who desires to do so an opportunity 
to emphasize ethical considerations in the area of business. Second, al-
though the court decision to each of a number of the case problems found 
at the end of each chapter has been indicated, the student is asked to dis-
cuss the soundness of the decision. Opportunity is thus afforded to discuss 
a decision from the viewpoint of accepted principles of law, morals, and 
ethics and from that of its impact upon our industrial society. 

It will be noted that Book VIII on Trade Regulations has been deleted, 
although much of the relevant material is discussed in Book I. 

The Uniform Commercial Code has already been adopted in a number 
of states, while other states are giving it serious consideration. In this 
edition the authors have sought to present the Code in one of two ways. 
In some areas, any changes made by the Code are indicated by footnotes 
at the appropriate place in the text, while in other instances it has been 
thought more appropriate to add a section or chapter at the end of the 
subject matter affected. 

As has been true of previous editions, the authors use the combination 
text-case method of presentation, selecting cases, as far as possible, that 
are free from complicated procedural questions but which introduce the 
student to current problems and procedures confronting business. Many 
new cases have been inserted to meet this objective and to keep abreast of 
current law. 

The authors are indebted to many current and past users of the text 
for helpful suggestions. These suggestions have been of substantial as-
sistance to the authors in the preparation of the new edition and in help-
ing to produce a text which they feel is an unusually effective teaching 
tool. 

The authors wish to express their appreciation to Mrs. Jack Dearth, 
Mrs. Lowell Edwards, and Mrs. Charles G. Howard of Eugene, Oregon, 
and Miss Ann Dodd, Urbana, Illinois, for their able assistance in the 
preparation, checking, and editing of the manuscript. 

The authors also acknowledge their indebtedness to the Columbia 
University Press, New York 27, N.Y., for permission to reprint excerpts 
from Cardozo, The Paradoxes of Legal Science; Stevens and Sons Limited, 
11 New Fetter Lane, London E.C. 4, for permission to reprint excerpts 
from Friedman, Legal Theory (3rd Edition); The University of Nebraska 
Press, Lincoln 8, Nebraska, for permission to reprint excerpts from Beutel, 
Experimental Jurisprudence; Southern Methodist University Press, Dallas 
22, Texas, for permission to reprint excerpts from Harding, The Ghost of 
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Herbert Spencer: A Darwinian Concept of Law; The Fund of the 
Republic, Inc., Box 4068, Santa Barbara, California, for permission to 
reprint excerpts from Kerr, Unions and Union Leaders of Their Own 
Choosing, and Berle, Economic Power and the Free Society; the Founda-
tion Press, Inc., for permission to reprint excerpts from Handler, Cases 
and Materials on Trade Regulations; Yale University Press, for permission 
to reprint excerpts from Cardozo, The Growth of the Law; John E. Balint, 
Industrial Engineer, Eugene, Oregon, for contributing material on the 
subject of automation; and Professor Robert S. Summers, School of Law, 
University of Oregon, Eugene, Oregon, for contributing materials on the 
subject of judicial reasoning. The authors also express their appreciation 
to Professor A. Vincent Rubino, School of Commerce, Accounts, and 
Finance, New York University; Professor John C. Miller, College of Com-
merce and Industry, University of Wyoming; Professor HoUis K. Martin, 
College of Business and Public Administration, the University of Arizona; 
Professor J. D. Leonard, Department of Business Administration, the Uni-
versity of Omaha; and Professor Edward H. Pendergast, Law Depart-
ment, Bentley College of Accounting and Finance, all of whom read parts 
of the manuscript and made valuable suggestions. 

The authors are pleased to announce that Professor Robert N. Corley, 
University of Illinois, has joined them in the preparation of this Seventh 
Edition. 

C. G. H. 
E. R. D. 
P. C. R. 
W. J. R. 
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Bus ines s and I ts 
R e l a t i o n to S o c i e t y 

and the Law 

1-1. Business and society. Business activity, like any otlier human 
conduct, operates within the framework of organized society and is sub-
ject to its pressures and controls, whether they be economic, political, 
social, or governmental. Activity by nongovernmental organizations cre-
ates much of the atmosphere within which business is conducted. Trade 
and manufacturing associations, political parties, labor imions, chambers 
of commerce, granges, and similar groups function much like govern-
ment. They have their own legislative assemblies which make by-laws 
and rules, and establish official positions which give the olBcers power 
not only to regulate and control their members, but to influence others 
who are not members. These private bodies by their collective action help 
to create the climate within which business is conducted. The nature and 
purpose of the influence, with its resulting climate, depend upon the eco-
nomic, social, and political ideology of such pressure groups. Out of 
these conflicting interests come legal rules which also regulate and con-
trol business activity. Only by studying how law has evolved from such 
conflicts and has been made to function as a means of social and business 
control can we understand the role of law in its relation to business. 

Therefore, in order to understand the relationship between law and 
business, in Book I we discuss the nature and origin of law; basic legal 
concepts of property; business and the free enterprise system; the evolu-
tion of law in relation to business; freedom of contract and limitation on 
freedom of contract; monopolies; and government regulation of business. 
With this background, the application of particular rules of law to par-
ticular areas of business conduct is better understood, and such legal 
instruments as business contracts, negotiable instruments, and sales con-
tracts have greater significance. The organization, purpose, and function 
of business associations, such as corporations and partnerships, are more 
apparent. The reason for security transactions and man's duty to abide by 
his promise has meaning and the necessity of courts as instruments of 
government to settle controversies and protect persons and property is 
better appreciated. 

3. 
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Business conduct as a human activity is broad and comprehensive. It 
has to do with supplying human v '̂ants. People must be fed, clothed, 
housed, transported, entertained, secured, and supplied with a multi-
plicity of goods and services. This task must be performed within a 
framework or organization, subject both to internal regulation and to 
social control. 

As distinct from other legal problems, business legal problems are ever-
present, urgent, and vital. "Doing business" is an everyday affair. A 
businessman daily enters into a multiplicity of legal relations, arising out 
of contracts, title to goods, security transactions, insurance, labor rela-
tions, and business institutions. When a decision has to be made, the 
proper one is more likely to follow if the businessman has some idea of 
the implications of the law applicable to the problem. Judgment resting 
on a previous study of law, its history, and its evolution is more li?cely to 
produce a correct decision than one made without this background. 

Only in an ordered society can business function. Controls that make 
an ordered society and are enforced by government are legal controls. As 
stated above, there are many non-legal controls and sanctions arising out 
of organized group action, as well as ethical considerations, that influence 
the climate within which business operates. 

The businessman, in conducting his business, is always faced with the 
"dilemma of the times." The uncertainty of the economy, influenced day 
by day and week by week by domestic and international strife, compe-
tition, monopolistic power, government regulation, artificially stimulated 
consumer demands, and price fluctuation, make flexibihty a necessity. In 
making the adjustments necessitated by changing conditions, the busi-
nessman is influenced and regulated by the rules of law under which he 
must operate. These rules change and increase in number and com-
plexity with changes in economic, political, and social grovrth. Business 
operating in a simple, rural economy was less affected and restrained than 
business operating in our present complex, technological age. Large 
populations living in an urban society under centralized government, with 
mass communication and rapid transit, have greatly affected business ac-
tivity. Whether the law as an instrumentality of social control is affected 
by changes in man's way of living, or whether man s way of living is 
affected by the law, is not always easy to determine. But the law, with 
which we are concerned, is the final authority. 

1-2. What is the law? It is not possible to give a simple definition of 
the law. The literature about law—its source, its definition, and its pur-
pose—is voluminous. The following generally recognized authoritative 
definitions illustrate different ideas about the law: 

1. ". . . all law is originally formed in the manner in which in ordi-
nary, but not quite correct, language, customary law is said to have been 
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formed, i.e., that it is first developed by custom and popular faith, next by 
jurisprudence, everywhere therefore by internal silently operating powers, 
not by the arbitrary will of a law-giver." —Savigny, Friedman, Legal 
Theory, 136 (1953). 

2. "Law emanates from the sovereign not from its creatures. The sum 
total of all those rules of human conduct for which there is a state sanc-
tion. . . . Law in its essence is made up of those rules of human conduct 
which are made mandatory by the state upon all its citizens and without 
which social order and well-being could not exist." —Justice Stone. 

3. Law is "a rule of conduct arising out of the natural relations of 
human beings established by the creator, existing prior to any positive 
precept, discovered by right, reason and the rational inteUigence of man." 
-Kent . 

4. "'^he prophecies of what the courts will do in fact and nothing more 
pretentious are what I mean by the law." "Law is a statement of the cir-
cumstances in which the public force will be brought to bear upon men 
through courts." -Oliver Wendell Holmes. 

5. "Law is an experimental process in which the logical factor is only one 
of many leading to a certain conclusion. . . . Law is a means to an 
end. . . . The law is both a result of social forces and an instrument of 
social control." —W. Friedman. 

Thus, it may be seen that definitions of the law depend largely upon 
which particular aspect, feature, or relationship the author thinks im-
portant, significant and worthy of emphasis. Each of the definitions listed 
above rests upon, and is sustained by, predetermined, definite, fixed, non-
legal concepts and beliefs about the nature of man, religion, ethics, phi-
losophy, economics, politics, and forms of government. 

These beliefs have been roughly classified into different schools of legal 
thought. The most important of these schools are designated as the his-
torical, the analytical, the natural, and the sociological. A general sketch 
of each of these four schools of legal thought is given in the following 
sections. 

T-3. Schools of legal thought. Historical. If the scholar in his defi-
nition gives weight to the evolutionary process of ideas and formalizes 
them into rules of conduct resting on custom and tradition, then the his-
torical aspect has been emphasized and made important. From primitive 
times community living has required order. Hence, as society developed, 
there evolved customary and traditional rules of conduct. Law was found 
in these rules, not handed down, but evolved. Custom results from re-
peated approved usage, and when such usage by common adoption and 
acquiescence justifies each member of society in assuming that every 
other member of society will conform thereto, a rule of conduct has been 
formulated. When such a rule is adopted by a court as controlling in a 
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particular case, or is enacted into legislation, law has been made. An il-
lustration of such historical development is the "law merchant." Here a 
system of commercial customs about bills of exchange, bills of lading, 
sales, partnerships, and other business transactions evolved. These cus-
toms were in time recognized by the law courts and became a part of the 
common law. Cardozo in his book, The Paradoxes of Legal Science,^ 
speaks of the evolution of law in this way: 

Law defines a relation not always between fixed points, but often, indeed 
oftenest, between points of varying position. The acts and situations to be 
regulated have a motion of their own. There is change whether we will or not. 
. . . There is need to import some of this same conception of relativity into 
our conception of the development of the law. . . . Constancy consists in 
fitting our statement of the relation to the new position of the objects and the 
new interval between them. I find an illustration of my thought in the .develop-
ment of the law governing ocean bills of lading. At first, a bill of la&ng im-
ported the delivery of merchandise on board a designated ship. The time came, 
however, with the upheavals of the great war when the goings and comings 
of ships were too uncertain to be known or stated in advance. Goods were left 
at the dock and all that the steamship company would undertake was to send 
them forward when it could. During the war the old routine of trans-oceanic 
shipments was destroyed and no steamship company was able to predict even 
within months when it would be able to ship goods or on what steamer. The 
documents issued to its shippers conformed to these necessities. They no longer 
acknowledged receipt on a designated vessel. The acknowledgment was merely 
that the goods had been received for shipment on a named ves.sel and/or on a 
following steamer. When the war was over the change that had thus been born 
of necessity was continued for convenience. . . . The old form of document 
thus came to be supplanted by a new one which omitted an acknowledgment 
once recognized as vital. The question was still open as to the extent to which 
the courts would efi^ectuate the change. A bank was to pay for goods against a 
draft and a bill of lading. Was a document in the new form a bill of lading 
against which payment might be made? To have said no, would have kept the 
law consistent with ancient definitions. To have said yes kept it consistent with 
the realities of usage and the needs of ocean commerce. In this dilemma the 
courts preferred to say yes (Victor v. National City Bank, 237 N.Y. 538). The 
trath of course was that there had been a change in methods of transportation 
which necessitated a revision of the legal formula if the relation defined by law 
was to maintain its former correspondence with the regulation to be regu-
lated, i.e., the relation known to business. Refusal to change the statement of 
the rule would have given to the change of events an exaggerated move-
ment. . . . 

When changes of manners or business have brought it about that a rule of 
law which corresponded to previously existing nonns or standards of behavior 
corresponds no longer to the present norms or standards but on the contrary 
departs from them, then those same forces or tendencies of development that 
brought the law into adaptation to the old norms and standards are effective, 
without legislation, but by the inherent energies of the judicial processes, to 

1 Cardozo, The Paradoxes of Legal Science, 11 (1927) (New York, Columbia Uni-
versity Press). 

restore the equilibrium. My illustrations have been drawn from changing forms 
of business. . . . Manners and customs (if we may not label them as law itself) 
are at least a source of law. The judge, so far as freedom of choice is given to 
him, tends to a result that attaches legal obligation to the folkways, the norms 
or standards of behavior exemplified in the life about him. 

Such has been the history of the law of negotiable instruments, partner-
ship, sales, and many other areas of commercial law. Although the evo-
lution of the law by judicial process may have been somewhat arrested 
by the legislative enactment of many uniform laws in the commercial 
field, development has not stopped. Business necessity has brought about 
amendment and revision, as evidenced by the recent drafting and codifi-
cation of the Uniform Commercial Code, parts of which are to b e con-
sidered in later portions of this text. 

Friedman summarizes the historical school of thought as follows: 

(1) Law is found, not made. A pessimistic view is taken of the power of 
human action. The growth of law is essentially an unconscious and organic 
process; legislation is therefore of subordinate importance as compared with 
custom. 

(2) As law develops from a few easily grasped legal relations in primitive 
communities to the greater complexity of law in modern civilization, popular 
consciousness can no longer manifest itself directly, but comes to be repre-
sented by lawyers, who formulate the technical legal principles. But the lawyer 
remains an organ of popular consciousness, confined to the task of bringing into 
shape what he finds as raw material. Legislation follows as the last stage; the 
lawyer is therefore a relatively more important law making agency than the 
legislators. 

(3) Laws are not of universal validity or application. Each people develops 
its own legal habits, as it has its peculiar language, manners and constitution.^ 

Analytical. I f the scholar in his definition gives weight to the need 
for certainty and to a system of positive rules logically deduced from 
fundamental principles dictated by a sovereign state, with power to com-
mand, then law is defined from an analytical point of view. Law here is a 
rule laid down by a superior power, to guide and regulate those under the 
power. Under this concept, ideals of justice and morals are not of para-
mount importance. The state as the lawgiver hands down the law and as 
sovereign is bound by no overriding superior divine law or principle. 
Thus, law is a system of principles or rules in the nature of commands. 
Such commands may be orders of a monarch, or of a totalitarian au-
thority, or they may be legislative enactments, administrative orders, or 
judicial pronouncements of a democratic state. 

This legal theory presupposes a highly organized government limited 
to the particular purpose of keeping order. Under this philosophy, busi-
ness activity in the United States has been given considerable latitude. 

2 Friedman, Legal Theory, 137 (1953) (London, Stevens & Sons Ltd). 
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With such security, the individual, free to carry on economic, social, 
political, and other activities not inconsistent with ordinary police sanc-
tion, cares for himself. Providing for public welfare and controlling 
business are considered outside the province of government. During the 
nineteenth century this concept, aided by natural law ideas, gave free 
reign to individuahsm in business and economy, thus undergirding and 
stimulating free enterprise. Such terms as liberty of contract, free com-
petition, individtmlism, and absence of government control conveyed 
ideas, defined activities, and expressed policies entitled to protection un-
der the Constitution of the United States. 

Natural law. If the author in his definition gives significance to the 
idea that man by nature seeks an ideal of absolute right and justice as a 
higher law by which to measure all other rules of conduct, then an 
aspect based on natural law has been emphasized and made important. 
From very early times ethical values—good, right, reason, and justice-
have been elements in the law. Justinian in the Roman Institutes in 
528 A.D. spoke of law as that which is "good and equitable," a "theory of 
right and vwong," a standard of conduct—namely, "to live honestly, to 
hurt nobody and give everyone his due." 

Law, when set against a background of Divine principles, becomes a 
rule of reason, pronounced by reasonable men for the benefit of mankind 
and the establishment of the good community. Man as a reasonable being 
is able to distinguish between good and evil. Above him there exists law 
resting on reason and divine authority, which validates man-made law. 
Thus, when the state by legislation or by judicial process lays down rules 
of conduct that are unfair, unreasonable, or inimicable to the common 
good, they are in violation of natural and divine law. 

Blackstone, in his commentaries, says: "This law of nature being coeval 
with mankind and dictated by God himself, is of course superior in obli-
gation to any other. It is binding all over the globe in all countries and 
at all times; no human laws are of any validity if contrary to this . . ." 

Natural law, nurtured by the church, softened the rigid common law of 
England; became the basis of equity; and, finding its way to America, is 
expressed in the Declaration of Independence in the words "certain 
unaUenable Rights, . . . Life, Liberty and the pursuit of Happiness." 

Sociological. If the writer in his definition seeks to find and describe 
law by what it does, its method, its purpose, and how it functions in bal-
ancing conflicting social interests, then many aspects of society will be 
emphasized and made important. In order to find how the law is made, 
what it is, and how it functions, investigation into many areas of society 
is required. The lawmakers, legislators, and judges in making laws are 
necessarily influenced by their previous predilections, economic theories, 
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political bias, and such social considerations as are significant at the time. 
Under the pressure of conflict of interests, legislators and courts make 
law. Thus, law, when enacted by the legislature or pronounced by the 
courts, is, in the end, the result of finding an equilibrium between con-
flicting interests. 

The law will be what the legislature has said, or what the court has 
said about what the legislature has said, or what the court says the law is, 
if the legislature has not spoken. 

Law is not only generalization deduced from a set of facts, a recog-
nized tradition, a prescribed formula for determining natural justice, but 
it also consists of rules for social control growing out of the experiences 
of mankind. Current social mores, political ideologies, international situ-
ations and conditions, and present economic and business interests are 
all elements to be investigated and evaluated in making the law and in 
determining how it operates. In order to find and define the law, facts 
must be ascertained by an ordered or scientific method. It is advocated 
that by this method law may be determined, simplified, and better 
adapted to social needs. Such techniques will permit a determination of 
what motivates legislators in making legislation and judges in deciding 
cases. Such emphasis leads to a consideration of statistical studies as to 
how and what law regulates, what should be regulated and why, and 
what new rules are required. 

By such studies the strength, the extent, and the importance of dif-
ferent conflicting interests can be measured, and from such data appropri-
ate laws for adjusting conflicts of interest can be formulated. The con-
flicting interests have been described as follows: "The rich want to avoid 
taxes and obtain security by means of high unearned incomes, and the 
ability to bequeath their advantages to their children. The poor want 
security in the form of pensions, unearned incomes, and confiscation of 
wealth in order to give their own children equality of opportunity."'' 
Other conflicting interests may be enumerated. Isolationists want tariff 
protection and "fortress America." Internationalists demand free trade 
and world order. Private-power adherents vie with public-power advo-
cates, management and automation are set against labor, big business 
conflicts with big government, and overproduction and the aflluent so-
ciety conflict with old estabhshed economic principles. In modem society, 
juvenile delinquency, divorce, marketing, criminal law, housing, and 
public health all seek for attention. It is believed that these concerns and 
pressures can be measured "in terms of numbers, volume, and power and 
the law makers can settle them by fitting and appropriate rules, ascer-

® Beutel, Some Potentialities of Experimental Jurisprudence As A New Branch of 
Social Science, 33 (1957) (Lincoln, Neb., University of Nebraska Press). 
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tained by scientific investigation into what is required to adjust the con-
flicts."^ 

It is alleged that . . lawyers are still relying upon ancient theories, 
institutions and dogmas about the nature of man fomented by clerics and 
philosophers in that simple state of society just antedating the emergence 
of the scientific method. What the law is depends upon the rationalization 
of ethics, politics, sociology, psychology, religion, the judicial hunch, 
history, traditions, logic, all influenced by how law makers, the legis-
lators and judges interpret the Bible, Aristotle, Plato, Thomas Aquinas, 
Mansfield, Adam Smith, Rousseau, Kent, Hegel, Montesquieu, Bentham, 
Blackstone, Marshall, Story, Holmes, Cardozo, Pound and Marx. In 
light of the scientific method and what it has to offer for the future, there 
is need to re-examine the basic postulates of social control and the legal 
system. . . Under an extended sociological and experimental theory, 
it is suggested that law as a means of social control can be determined 
and implemented by scientific and statistical studies into areas of human 
activity. 

In conclusion it may be said that any attempt to find or give a fixed and 
certain definition of the law is impossible. The law is defined by scholars, 
judges, legal writers, lawyers, and legislators according to what to them 
seem the most important, dominant, and significant elements in its na-
ture and purpose. 

Thus, in studying law, it is necessary to look behind each definition at 
the circumstances and conditions which gave rise to its formulation; only 
then can one understand the author's meaning. In reading legislation, 
judicial opinions, and other legal materials, an understanding of what 
jurisprudential theory motivated the writer is of great assistance in de-
termining what idea an author wishes to convey, the intention of a legis-
lature, and why and how a judge reached his decision. 

Whatever school of thought dominates in defining law, the historical, 
the analytical, the natural, or the sociological, it is submitted that some 
aspect of the natural-law concept plays a part and continues to have 
relevance. Whether the state by legislation lays down a rule or the courts 
hand down a principle, it is very likely to be tested by some general moral 
and ethical proposition such as: "whether it is fair, proper, reasonable and 
honest, such as a reasonable, honest and fair-minded man would adopt." 

Friedman, in his book on legal theory, speaking of the influence of 
natural law, remarks: 

Natural law thinking in the United States undoubtedly inspired the fathers 
of the Constitution and it has dominated the Supreme Court more than any 

* Beutel, supra, n.3, 11. 
5 Beutel, supra, n.3, 12. 
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Other law court in the world. Such thinking has not prevented the court from 
vacillating from the unconditional condemnation of legislative regulation of 
social and economic conditions to its almost unrestricted recognition, from the 
recognition of almost unrestricted freedom of speech and assembly to virtual 
outlawing of a political party, and, on the other hand, from the toleration of 
the most blatant discrimination against negroes to the strong protection given 
in recent judgments. Yet the American Constitution gives as near an approach 
to the unconditional embodiment of natural rights as can be imagined.® 

1-4. Law and business ethics. Since natural law plays an important 
part in our law, the issues of whether all that is legal must be moral, or 
the converse, merit discussion. If an act is legal, is it ipso facto moral? If 
an act is immoral, is it ipso facto illegal? These questions have more than 
one answer. "Laws are of course, not the only rules of conduct which 
govern man's actions. People conform also to fashions, to manners, to 
customs, to conventional standards, to precepts of morality.'"' Through 
group pressures people are subject to all kinds of economic ideologies and 
political theories. These ideologies and theories may express both moral 
principles and rules of law. Some may be moral rules outside of and un-
concerned with rules of law, and some mora] rules may be partially within 
and partially outside of rules of law. For example, the moral principle, 
"Thou shalt not steal," is not only a moral rule but a legal rule. Stealing 
is a crime, which, depending on the value of the property stolen, may be 
either grand or petty larceny. Such conduct as gossiping, indolence, and 
intemperance may be immoral but not necessarily illegal. However, if 
by gossip slanderous statements are made which injure another, then 
gossiping becomes illegal. Whether illegal conduct is moral, or moral con-
duct is illegal, becomes a close question. 

What conduct is considered legal and moral or illegal and immoral 
changes from time to time. Formerly the ownership of slaves and the em-
ployment of child labor were regarded by rnany as neither immoral nor 
illegal. However, as such conduct took on strong moral implications and 
met with public disapproval, it likewise became illegal. Segregation and 
the sale of fireworks offer striking examples of what formerly were con-
sidered both moral and legal but now are illegal, although by many not 
considered immoral. Gambhng is by some considered immoral, yet some 
aspects of gambling are not illegal, though other aspects may be both im-
moral and illegal. Standards of morahty vary from place to place and 
from time to time. The manufacture and sale of intoxicating liquor is 
another illustration of conduct that has at different times been moral and 
legal, immoral and illegal, illegal and moral, and to some immoral al-
though legal. Another illustration of how changing moral standards affect 

® Friedman, supra, n.2, 67. 
^ Vinogradoff, Common Sense in Law, 19. 
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legal standards is found in the law of the sale of goods. In early, less com-
plex society, trading and sales transactions were face-to-face affairs. The 
seller and buyer, standing before each other with equal bargaining ca-
pacity, dickered over the specific article before them. The deal was a duel 
of cleverness and wits. Equality of bargaining power was always as-
sumed, leaving room for much talk. Out of this "dealers' talk" developed 
the legal doctrine of Caveat Emptor—'let the buyer beware." Extravagant 
statements, overreaching, and "pulling a fast deal," as in a horse trade, 
were considered accomplishments rather than vices. The range of what 
was considered fair play was wide, and, as between equally clever parties, 
fraud and deceit were hard to uncover. 

In today's complex technological and machine age, with its great pro-
ductive capacity accompanied by mass marketing and distributing sys-
tems, the uninformed buyer-consumer does not stand in an equal bar-
gaining position with trained sellers and producers. Many buyers today, 
even upon inspection of the desired article, understand little of the 
quality, character, construction, and operational capacity of complicated 
merchandise such as refrigerators, washing machines, television and radio 
sets, and automobiles; or the content and quality of drugs, cosmetics, and 
other synthetic materials. By the very nature of the case, equal bargain-
ing power is impossible. Therefore, purchase order forms and printed 
devices containing schemes to evade liability by way of disclaimer of 
warranties hidden in fine print in standardized sales contracts take on 
moral consideration. 

The regular seller of merchandise by implication warrants the mer-
chantabihty and general fitness of the article sold. Automobile manufac-
turers and dealers have sought to eliminate this liability by substituting 
in the contract of a sale a warranty which is less effective in protecting 
the buyer. In discussing this narrow warranty, Judge Francis in Henning-
sen V. Bloomfield Motor, Inc.,^ states: 

The terms of the warranty are a sad commentary upon automobile manu-
facturers' marketing practices. Warranties developed in the law in the interest 
of and to protect the ordinary consumer who cannot be expected to have the 
knowledge or capacity or even the opportunity to make adequate inspection 
of mechanical instrumentalities like automobiles and to decide for himself 
whether they are reasonably fit for the designed purpose. . . . But the in-
genuity of the Automobile Manufacturers Association by means of its stand-
ardized form has metamorphosed the warranty into a device to limit the maker's 
liability. . . . 

Under modern conditions the ordinary layman on responding to the impor-
trming of colorful advertising has neither the opportunity nor the capacity to 
inspect or to determine the fitness of an automobile for use; he must rely on the 
manufacturer who has control of its construction, and to some degree on the 

8 (N.J.) 161 A.2d 69, 78, 86 (1960). 
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dealer who to a limited extent called for by the manufacturer's instructions, 
inspects and services it before delivery. In such marketing milieu his remedies 
and those of persons who properly claim through him should not depend upon 
the intricacies of the law of sales. The obligation should not be based alone on 
the privity of contract. It should rest . . . upon the demands of social jus-
tice. . . . 

The traditional contract is the result of free bargaining of parties who are 
brought together by the play of the market, and who meet each other on the 
footing of approximate economic equality. In such a society there is no danger 
that freedom of contract will be a threat to the social order as a whole. But in 
the present day commercial Hfe the standardized mass contract has appeared. 
It is used primarily by enterprises with strong bargaining power and position. 
"The weaker party in need of the goods or services is frequently not in position 
to shop around for better terms, either because the author of the standard con-
tract has a monopoly (natural or artificial) or because all competitors use the 
same clauses. His contractual intention is but a subjection more or less volun-
tary to terms dictated by the stronger party terms whose consequences are often 
understood in a vague way, if at all.". . . Such standardized contracts have 
been described as those in which one predominant party will dictate its law to 
an undetermined multiple rather than to an individual. They are said to re-
semble a law rather than a meeting of the minds. . . . The gross inequality of 
bargaining position occupied by the consumer in the automobile industry is 
thus apparent. Such control and limitation of his remedies are inimical to public 
welfare and at the very least call for great care by the courts to avoid injustice 
through the application of strict common-law principles of freedom of contract. 

Dealers' talk and contractual arrangements between sellers and buyers, 
formerly considered moral and legal, may now be considered deceitful, 
fraudulent, overreaching, immoral, and illegal. Consumers, no longer 
equal with sellers, are vulnerable to all types of deceptive merchandising 
practices, price manipulation, false advertising, mislabelling, extravagant 
statements about additives in miracle drugs, cosmetics, and food prod-
ucts, undisclosed interest rates and financial charges in installment con-
tracts, and extreme promotional schemes. Consequently, legal obligations 
and duties are being attached to processors, distributors, and sellers under 
the doctrine of Caveat Venditor. The old doctrine of Caveat Emptor is 
passing from the scene. 

Although there is definitely a relation between law and morals, it is 
not always easy to equate morals with law. There is no fixed standard of 
morals. "Morality points toward high idealism, law toward what will 
work. . . . The laws of men do not primarily aim at promoting virtue, 
but only at securing a peaceful hving together; they do not forbid all 
that is evil, but only that which imperils society; they do not command 
all that is good, but only that which pertains to the general welfare."® As 
society becomes more complex and equal bargaining power less avail-
able, moral standards begin to have influence on that which is legal or 

9 d'Entreves, Natural Law, 86 (1955). 
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illegal. In some cases of wrongdoing, it is obvious that the immoral act is il-
legal; in other cases, the wrongdoing may be obviously immoral but not 
illegal. If a fixed and definite public opinion has not been reached con-
cerning what conduct is immoral, it is not likely that a legislative or 
judicial determination will be made that such conduct is illegal. As stated 
by a learned judge, "Law is rough business at best, and can never be a 
substitute for morals, religion, art, culture or science. It merely makes 
straight the road and safe the highway for the coming of better influ-
ences. Even intelligent people expect too much and know too little of the 
law."" 

1-5. Basic legal concepts about property. All life is concerned with 
and affected by property. It is the motive for economic activity, the sub-
ject matter of succession and inheritance, the substance with which debts 
are settled, and the mark of prestige. It is that with which businessmen 
deal and is the measure of wealth. 

Property, whether communal or private, can exist only in an ordered 
society. Property depends upon the economic pattern and social structure 
of the community. In a communistic society, communal property pre-
dominates and individual interests are subordinated to the interests of 
the ^oup. In an individualistic society, private property predominates 
and group interests are subordinate. Private property is made secure by 
rules of law which impose duties upon people not to interfere with the 
liberty, person, or property of the individual. 

In Anglo-American law, the right of private property and freedom of 
contract stimulated by the ideals of individualism became the bases of the 
dominant economic philosophy of western civilization. The security of 
personal liberty and private property was the principal function of com-
mon law. Government under common law was limited to the preservation 
of order, thus permitting the pursuit of business and liberty of contract 
to enjoy unhampered activity. Property became more than things: it be-
came rights created by contract. Contract rights—enforceable promises 
—became valuable and represented wealth. Thus, the contract in the free 
enterprise system was the effective instrument by which property was 
created. 

Since our economic structure rests upon various concepts of property, 
some consideration of its history, nature, and function is of primary im-
portance. During the course of its history, the term property has had dif-
ferent meanings. In one context the word means things—land and mov-
ables—and in another the word means rights or claims that are invisible, 
that "can neither be seen nor handled; are creatures of the mind and 
exist only in contemplation." The term may also mean the union of both 
physical and non-physical concepts. The term property is also said to 

10 Crane, "Judge and Jury," 15 Am. Bar Assoc. Jour., 201, 202 (1929). 
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connote an aggregate of legal relationships existing between persons with 
respect to or concerning physical things hke land and automobiles, and 
intangibles such as contract rights, debts, wave-lengths, news, patent 
rights, and weather expectations. In order that businessmen may com-
municate accurately and have a "meeting of the minds" when dealing in 
the area of property law, it is important that the term property mean the 
same thing to different persons at different times. It will be the purpose 
of this section to set out in detail some of the variant meanings given to 
the term property. 

The term property or property itself is meaningless except as it is as-
sociated with individuals. The terms used in expressing this association 
are ownership, title, and possession. 

Ownership is a word signifying degrees; it is a "more or less" word. 
To own is to have. But the question is, what must one have to be an 
owner? Ownership denotes the quantum of property interest one has. An 
owner may have all the legal relations or interests concerning the subject 
matter of property, or an owner may have less than all the legal interests 
in a particular thing, tangible or intangible, while at the same time an-
other may have legal interests in the same thing. Thus, a lessor has an 
interest in land which is limited by the interest held by the lessee. The 
lessor is said to hold the fee and the lessee the leasehold. Both own 
property and are in a position under the proper circumstances to exclude 
the other. 

The word title is often used synonymously with ownership. The word 
signifies the method by which ownership is acquired, whether by gift, by 
purchase, or by other methods. It also indicates the evidence by which 
the claim of ownership is established—the deed or other written instru-
ment. It includes not only the method and the evidence, but the result. 
The result which obtains from the method, the evidence, and the docu-
ments used is characterized by such words as legal title, equitable title, 
good title, marketable title, tax title, fee simple title, and so forth. 

The word possession is difficult to define precisely. It finks together the 
concept of physical control or dominion by a person over property with 
his personal and mental relationship to it. It is distinguished from mere 
custody, since the latter is limited to physical control only, without any 
interest therein, adverse to the true owner. Possession, however, means 
not only physical control or the power to have physical control, but also 
legal sanctions therewith to enforce continued relation with the thing, or, 
if deprived of such relation, to have the same restored. 

In determining whether the legal consequence "possession" is present, 
the court must examine in each particular case the claimant's intent and 
physical relation to the thing in question. Possession may be actual; that 
is, physically held by the owner, or physically held Ijy one over whom 
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the owner has control, such as a servant or agent. Possession may be con-
structive; that is, physical custody may be in one person while another 
has a better right. X finds B's watch, knowing it to be B's watch. X ap-
propriates it to his own use, and sells and delivers it to C. X is guilty of 
larceny because he dispossessed B of the watch, although at the time B 
was not in physical possession of the watch. Possession is said to be some 
evidence of ownership and "nine points of the law." This statement is not 
accurate, although under some circumstances custodial possession does 
endow one with an exclusive right against others. A finder, as against the 
true owner, has no property right but as to all others he has a better right. 

The meanings found in the word possession depend upon the fact situ-
ation involved and the end to be achieved. Thus, the fact situation and 
policy reasons resulting in possession in a finder case, abandoned prop-
erty, acquisition of wild animals, delivery in gift and bailment situations, 
trespass, crimes, attachments by sheriffs, and illegal holding under stat-
utes are all different. 

Property as things. In early law it was diflScult to understand how 
there could be ownership, possession, and transfer of rights, with respect 
to things, without possessing and transferring the thing itself. A thing 
could be seen, touched, possessed, and delivered; hence the thing was the 
property. Rights to the thing were embodied in the physical object, so 
that the handing over of the physical object was essential to endowing 
another with property, ownership, title, possession, and all the other at-
tributes one could have in a thing. Things owned and possessed were of 
two kinds: land and chattels. Land, a fixed, immovable thing, could not 
be handed over or delivered. In England under the feudal system, in 
order to satisfy the requirement of physical delivery, land was transferred 
by a symbolic process called feoffment, by which a twig or clod taken 
from the land by the grantor was delivered to the grantee. This symbol is 
said, in the proper case, to have seised the grantee with fee simple title. 
This historical symbolism is reflected in our present method of conveying 
land. Today the transfer of land is accomplished by the execution, de-
livery, and recording of a thing—a written instrument—called a deed. 

No difficulty was experienced in owning, possessing, and manually 
delivering a movable thing. The most significant movable things in early 
civilization were cattle. Their mobility facilitated their use as a medium 
of exchange. From the term cattle is derived the word chattel. These two 
types of things, land and chattels, became known as two different kinds 
of property. Land became real property and chattels became personal 
property. Such designation arose out of the types of remedies developed 
to protect rights with respect to land and chattels. 

One seeking a remedy against interference with the land, such as 
eviction or dispossession, brought an action to recover the land itself; 
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that is, the ousted plaintiff sought to recover the thing-the res. The ac-
tion was called an action in rem, or a real action. Thus, the thing pro-
tected—land—derived its name real property. 

Since a movable thing-a chattel-could be stolen, destroyed, or trans-
ferred away, a remedy other than the recovery of the thing or res was 
necessary. An action against the wrongdoer for restitution by way of 
damages was instituted. This action was against the wrong-doing person, 
and was called an action in personam, or a personal action. Thus, the 
things protected-movable chattels-derived their name, personal prop-

Land has a fixed location. Therefore, its title, ownership, method of 
transfer, inheritance, and succession are governed by the law of the place 
where it is located. The law which controls movables, however, is highly 
influenced by the law of the domicile of the owner of the chattels. 

Land and chattels as "things" are designated as "property" not only 
in common parlance, but also in court opinions, legal texts, and statutes. 
The following examples are illustrative. "The term 'property' as com-
monly used denotes an external object over which the right of property 
is exercised." "A man's property consists of lands, buildings, automobiles, 
and so on." "Property is of a fixed and tangible nature, capable of being 
had in possession and transmitted to another, such as houses, lands and 
chattels." By statutes in many states, "dogs are hereby declared to be 
personal property." 
^̂  There are physical things incapable of being included within the term 
"property" as here considered. Such things as light, air, clouds, running 
water, and wild animals by reason of their nature are not subject to ex-
clusive dominion and control and hence are not property. However, wild 
animals when caught and reduced to possession as physical things are 
included within the term property. Although the owner of land has no 
natural rights to "light" and "air," he may acquire, by way of easement, 
the right to have light and air come onto his land from that of an adjacent 
owner. Likewise, an owner of land has the right that the air over his 
land be free from pollution. Property rights in running water may be ac-
quired by agreement, hence changing the natural rights to water. 

Commercial necessities and historical considerations have endowed 
many printed and written instruments, .such as commercial paper, bills of 
lading, warehouse receipts, and certificates of stock, with attributes of a 
thing or chattel. Thus, as things, their physical delivery is essential to 
serve as objective evidence of transfer. 

Property as non-physical or incorporeal. The concept that only things 
were the subject of property and that property was more than the thing 
itself developed during the days of feudal land tenure in England. Out 
of the English feudal land system there developed many intangible and 
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invisible inheritable rights called "incorporeal hereditaments." "These 
rights grew out of, touched or concerned the land, but they were not the 
substance of the thing itself." Among such rights were the right to use 
common pasture land and parks, called "the commons," and rights to 
annuities and rents. Such incorporeal interests are recognized in our law 
today. A lease granting the right to explore for oil accompanied by a duty 
to pay royalties, if oil is found, creates no property in a thing, but an in-
visible, intangible right concerning the land. Such right is property. For 
example, easements, leases, and various types of restrictive covenants 
which touch and concern land are property interests protected by the 
courts. 

Property as relationships. In the preceding paragraphs land, chattels, 
commercial paper, bonds, negotiable instruments, and written and printed 
documents are considered things, called property. 

In order to have a more complete idea of the meaning of the term 
property, we shall in this section refer to things-land, chattels, commer-
cial paper, bonds, written and printed documents, contracts, debts, and 
choses in action-not as property, but as the subject matter of property. 
The term property as here used means a part or the totality of relation-
ships existing between persons with respect to physical things, or with 
respect to non-physical fact situations such as contracts, debts, choses in 
action, patent rights, news, and pensions. The particular relationships with 
which we are concerned are "rights," "powers," "privileges," and "im-
munities." 

These legal relations are defined by the Restatement of the Law of 
Property^i as follows: 

"A right is a legally enforceable claim of one person against another, 
that the other shall do a given act or shall not do a given act." For every 
right there is a corresponding duty. A's right concerning the ownership, 
possession, and use of his land, home, and chattels places B under a duty 
not to interfere with or deny A his rights. 

"A power is an abihty on the part of a person to produce a change in a 
given legal relation by doing or not doing a given act." For every power 
there is a corresponding hability. A gives B, his agent, authority to trans-
fer his, A's, land. B has the power to change A's legal relation with respect 
to the land; thus A is under a liability that such change will be made. 
Liability here does not mean duty. One often says "liability to pay 
money." What is meant is in this situation, duty to pay money. 

"A privilege is a legal freedom on the part of one person as against 
another to do a given act or legal freedom not to do a given act." For 

11 American Law Institute, Restatement of Property, Sec. 1-5 (1936). 
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every privilege there is an absence of a right. A has the privilege of paint-
ing his house; all others have no right or concern with his privilege. 

"An immunity is a freedom on the part of one person against having a 
legal relation altered by a given act or omission to act on the part of an-
other person." For every immunity on one side there is a disability on the 
other. A owes B money, secured by a mortgage. A pays B. A is now im-
mune from any legal right of B's to foreclose, and B is under a disability. 

If a person has all the rights, powers, privileges, and immunities that 
one is capable of having with one person or with all the persons in the 
world with respect to or concerning land or chattels, tangible and in-
tangible, then such aggregate of legal relations constitutes property. 

One may, however, have property with respect to a thing or intangible 
situation and not have all the relationships. These relationships are con-
tinually changing. If A exercises a power and mortgages his land to B, A 
has cut down his right relations and endowed B with right relations con-
cerning the land. Again, if the state passes restrictive legislation con-
cerning the use of A's land, his legal relations have been diminished. 

In order to identify the relationships termed "property" concerning 
things, the Restatement of the Law of Property uses the word interest. 
'The word interest includes . . . varying aggregates of legal rights, 
powers, privileges, and immunities and distributively [means] any one 
of them." Thus, rights, powers, privileges, and immunities with respect to 
land are "interests in land," or likewise, interests in things. 

In order to make more vivid what is meant by "legal relations" called 
property and to illustrate how such relations exist and function, the fol-
lowing well-known fact situation is appropriate. Our story is about Rob-
inson Crusoe. Two assumptions are necessary. First, let it be assumed that 
the island occupied alone is not within the jurisdiction of any government. 
Under these conditions, there could be relationships, but no legal relation-
ships, no ordered society-hence, no property. No legal relationships of any 
kind cluster about Crvisoe, his picked bananas, the land on which he 
stands, or his collected chattels. The land and the things are just things, 
capable of being subjects of property if there were persons present and a 
government representing persons. 

When Friday comes upon the scene, the situation is changed. Rela-
tionships with respect to things come into existence. Crusoe could say to 
Friday, "These bananas are mine." Crusoe has rights, powers, privileges, 
and immunities concerning the bananas, and his right to them places 
Friday under a duty not to interfere. Friday, however, can well say, 
"How will you enforce my duty?" Unless Crusoe can enforce Friday's 
duty not to interfere, Crusoe's right will be of little consequence. Un-
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der these circumstances, Crusoe's power to enforce the claimed relation-
ship rests merely upon self-help. Since there is no government, no societal 
agent, such as a sheriff, and no courts to come to the aid of Crusoe, his 
relationships with respect to the things are not "legal relationships" or 
"property interests." If Crusoe has anything, it is by virtue of his own 
power, under the "doctrine of self-help." 

On the other hand, let it be assumed that the island occupied by 
Crusoe is under the jurisdiction of the United States Government. By 
discovery, occupation, or purchase, the United States has acquired the 
island. By this is meant that the United States Government has the 
totality of all the rights, powers, privileges, and immunities with respect 
to the island. When Crusoe entered upon the land, he was a trespasser 
upon public lands, unless the public lands were of such character as to 
give Crusoe a privilege to enter. To pursue the hypothetical situation 
further, let it be assumed that Crusoe, through the proper public officials, 
secures a patent from the United States for a portion of the island. The 
United States by this process exercised a power relation by which it 
divested itself of relations concerning the land and endowed Crusoe with 
relations of rights, powers, privileges, and immunities with respect to the 
land. Subject to limitations in the patent, Crusoe now has "the property" 
in that portion of the island described in the patent. Crusoe is now in 
relation with all the Fridays in the world, so that, when the particular 
Friday arrives and crosses Crusoe's boundary, our wandering Friday 
enters either as a trespasser or invitee. By reason of Crusoe's rights in 
respect to the land, Friday is under a duty not to trespass. If Friday tres-
passes and continues to do so, Crusoe can call in societal agents, and go to 
the courts and enforce Friday's duty not to trespass. He can compel 
Friday to cease trespassing and make restitution for any damages. Thus 
Crusoe has an enforceable legal right-duty relation called "property." 

Crusoe has a power of destroying his own relation and creating rela-
tions in others. Thus, he has the power to enter into contracts and transfer 
all his legal interests by sale or by gift. Or Robinson may part with some 
of his interests and reserve to himself those which remain. Thus, he may 
lease his land and chattels or borrow money and give a mortgage to se-
cure the loan. In each case, he has divided his legal interests by creating 
legal interests in a lessee and mortgagee and retaining legal interests in 
himself. Upon termination of the landlord-tenant relationship and the 
mortgagor-mortgagee relationship, Crusoe will be immune from the in-
terests of the lessee and mortgagee. 

If Crusoe has a totality of all the relationships regarding the land, he 
then has complete ownership or property. He may, however, from time to 
time have less than all the relationships or interests in land. When he 
leases the land, grants an easement over the land, or dedicates portions 
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to the city for streets, he diminishes his legal relationships. Likewise, 
Crusoe may have his relationships reduced by the government through its 
exercise of the police power by way of zoning or its power of eminent 
domain or of taxation. 

Just how few relationships Crusoe may have and still have property 
cannot be definitely ascertained. If a court gives a judgment in favor of 
the particular relationships asserted, then it may be said that a "property 
interest" exists. As we have seen, the term property connotes a multi-
plicity of rights, duties, powers, and immunities. The term may include 
all or some of the relationships. One may have or create all of these ele-
ments in another, or one may have or be endowed with a very limited 
number of these elements and still have a property interest. Thus, a per-
son in possession of illegal goods as against the state may have no prop-
erty; however, he may have a property interest as against third persons. 
Even though a statute makes ownership and possession of slot machines 
illegal, "there yet exists certain rights [sic: privileges] in the individual 
who may possess such a contraband article as against any one other than 
the state. The owner [sic: person in possession] at least has the privilege 
of destroying the machine, he also has the right to surrender it to the 
authorities. It is true his right to the possession of the slot machine is by 
law very limited; nevertheless, he has certain claims and powers not 
possessed by any other, which invests in him something real and tangible. 
. . . There are no property rights innate in objects themselves. Such rights 
as there are are in certain persons as against others with respect to the 
particular objects in question. Since property or title is a complex bundle 
of rights, duties, powers, and immunities, the taking away of some or a 
great many of these elements does not entirely destroy the title [sic: 
property] 

The right to be free from fear and from the noise of low-flying planes 
and the privilege of quiet use and enjoyment of land are forms of 
property. The "continuing and frequent low flights over the appellant's 
land constituted a taking of property. . . . Property in a thing consists 
not merely in its ownership and possession, but in the right of its use, 
enjoyment and disposal."'® 

The change of the grade of a street which lessens the enjoyment of 
an easement of ingress and egress by abutting property owners is the 
taking of property. ̂ ^ 

Injunctive rehef has been granted to restrain the chemical seeding of 
clouds, because such seeding dissipated and scattered the clouds, prevent-

12 People V. Walker (Cal. App.), 90 P.2d 854, 855 (1939). 
18 Ackerman v. Port of Seattle (Wash.), 348 P.2d 664, 666 (1960). 

In re Forsstrom et ux., 44 Ariz. 472, 38 P.2d 878 (1934), page 25. 
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ing rain. Such conduct is an interference with a property right, namely, 
the right to a possibility that it may rain.i® 

As mentioned above, just how many relationships concerning a thing 
or situation are necessary to create property is not easily determined. The 
problem may be illustrated in the distinction made between what is 
called an easement and a license. An easement is property because it 
is an interest in another's land, that is, a privilege to enter, use, and 
enjoy accompanied by a no-right of the owner to interfere. A license, on 
the other hand, even though it may be called a privilege to enter an-
other's land, does not include a protected interest in the land. A hcense is 
a mere authority to enter, revocable at pleasure in the absence of certain 
equitable considerations. Thus, since it does not include relationships 
which give an interest in the land, it is not property. For example, mem-
bers of the traveling public have only a license to use the public high-
ways. Such license-privilege, freedom, or whatever it may be called does 
not constitute a property right. Therefore, an injunction may not be issued 
against trafiBc officials for enforcing traffic regulations.^® However, an 
abutting property owner has a privilege of unhampered ingress and 
egress, which is property. It is a nice question as to whether the privilege 
of traveling upon the public highway and the no-right of others to inter-
fere are relations which constitute property with respect to the highway. 
Of course, most of one's freedom to use the public highway is protected 
by duties imposed by the law of tort and traffic regulations. 

Which legal relations in the total bundle are most significant, important, 
and decisive cannot be given a uniform fixed determination. The rela-
tionship concept of the term propetty is used by the court as a tool to 
solve the particular problem before it. Whether particular relations are 
legally protected interests and called "property" or the "thingified" con-
cept of property is used will depend upon the circumstances, the purpose 
and intention of the parties, and the result sought to be obtained by the 
court. 

Thus, in construing statutes involving crimes and tort liability, the court 
may emphasize a "thingified" concept of property. In our technological 
and complex society, new relationships are continually being established 
and asserted which demand protection. When these new relationships are 
given judicial protection, they become legal interests or property. For 
example, in advertising and marketing, when ideas expressed in word, 
form, shapes, or modes of packaging acquire an economic value, the right 
to use and exploit such ideas becomes a property interest protected by 
the courts. By such protection the courts do not create property: they 

16 Southwest Weather Research v. Rounsaville (Texas Civ. App.), 327 S.W.2d 417 
(1958), page 27. 

18 Cicchetti V. Anderson (R.L), 155 A.2d 64 (1959). 
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merely recognize that which already exists. The right to exclude others 
from the use of collected news items, the rebroadcasting of radio and 
television programs, the right to have unimpaired the rain potential of 
clouds over one's land, and the privilege of unhampered entrance to and 
from the street by an abutting landowner are illustrations of newly cre-
ated property interests. 

1-6. Law as ordered society. In the sections above, law has been pre-
sented from the standpoint of definitive rules with consideration given 
to the non-legal origins or background out of which such rules develop. 
In thinking about law, it is natural to consider law as a mass of detailed 
rules which regulate conduct and are found in constitutions, judicial de-
cisions, and legislative enactments. The term law does connote rules, but 
"The Law" is something more. In a broad and significant sense, "The 
Law" represents an established way of thinking and acting which results 
in an ordered society. "The Law" is recognized as collective conduct 
which ends in a result—an adjusted social condition. In such social con-
dition, universally approved ideas and controlled behavior are the "al-
ternative to chaos." The specific rules called laws are the means by which 
the result—ordered society—is obtained. "Laws are nothing more than 
rules promulgated by government as a means to an ordered society."" 
"The Law," then, is a regulated, established "mode of conduct made 
obligatory," either by universal consent or because non-compliance with 
specific rules will bring sanctions into operation by the enforcing ma-
chinery of the state. The state is a viable organism endowed with sover-
eign power which enforces the detailed rules. Each member of society 
has a right to expect that every other member of society will conduct 
himself in compliance with the understood mode. In an effective legal 
order, members of society believe in and have faith that conduct is 
certain, reasonable, and predictable. Not only is the present orderly and 
under the rules capable of being made so, but also, the future can be 
reliably predicted. Within an ordered society there is always an approved 
system or an "important persistent element," "rules" which keep people 
regulated by defining an ascertainable standard of conduct against which 
non-conforming conduct is measured and judged. In a broad sense, "The 
Law" includes not only the rules, the instrumentalities for enforcing the 
rules—the courts—but also the result—an ordered society or "way of liv-
ing." "The Law" is all-pervading; it is an atmosphere or climate. It over-
lays and operates in all areas of society—in the home, religion, recreation, 
education, travel, communication, citizenship, ownership, and business. 
Even at night when one sleeps, "The Law" is present. It is the orderly 
behavior of others which contributes to the undisturbed occupation of 

IT Miami Laundry Co. v. Florida Dry Cleaning & Laundry Board (Fla.), 183 So. 
759, 764 (1938). 
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one's home. During the morning drive to work, the conduct of others in 
exercising due care and caution for the "use of the traffic and way" as-
sures safe arrival. However, if there is non-compliance with the pre-
scribed traffic pattern, the machinery of control and enforcement imposes 
sanctions by way of fines and imprisonment. Such control is essential in 
order that the goal, orderly traffic movement, may be achieved. Where 
non-compliance occurs, the detailed rules concerning specific conduct-
rules of law—come into play. In a traffic accident, not only will speed 
rules and other motor vehicle regulatory rules be involved, but many 
other legal rules concerning ownership, due care, negligence, agency, 
insurance, and so forth, also have relevance. The goal sought is traffic 
order; it is obtained by compliance with the rules. 

In order to distinguish between "The Law" as social order and the de-
tailed rules which produce the social order, an illustration from our 
national pastime, "the baseball game," will be informative. In order to 
produce a desired result—"the game"—predetermined rules which make 
for a controlled activity are essential. These are the "rules of the game." 
The rules, however important, are not the most significant element. The 
most significant feature is "the game." 'The game," the totality of all 
thoughts, rules, and prescribed activity, is a regulated spectacle. Spec-
tators do not carry rule books; umpires do. The spectators are concerned 
with a performance; they go to see "the game"—not to check whether the 
pitcher's mound is so many feet from the home plate. "The game" is a 
living, progressive, regulated spectacle, the conduct of which may be 
relied upon and predicted. The spectator can expect with certainty that 
during the game the left fielder will not throw the ball over tlie fence, the 
hitting batter will not run to third base, nor the pitcher throw the ball 
into the grandstands. Such conduct would not produce a "ball game," 
but only chaos. 

Thus, a "ball game" in its totality is a controlled and ordered activity, 
operating under baseball rules. On a greater scale, our social order is 
"The Law" operating under rules. The important difference is the sanc-
tions imposed for the breach of the rules. There is no appeal from a deci-
sion of a baseball umpire to a state court. However, the baseball game is 
conducted within the orbit of legal order. If a player or spectator commits 
assault and battery upon the umpire, not only baseball rules but legal 
rules are violated. 

As pointed out in Section 1 above, private groups, fraternities, chambers 
of commerce, unions, trade associations, country clubs, churches, and 
baseball leagues organize and become entities and by rules regulate and 
control their members. The "cohesive and coercive rules" which regulate 
the unit or entity are not rules of law. The sanction for breach lies within 
the unit, by way of expulsion or fines, and not with the state. However, 
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legal rules may arise out of contract or other relations between individual 
members and the group. Such rules are rules of law. 

Law as a social order has been discussed in order that rules of law may 
be understood, may be made more purposeful and meaningful. As man 
becomes more civilized and society more organized and complex, there 
will be more rules of law. It is true that one cannot know all the rules; 
yet one can know some of the rules and their purpose. Keeping in mind 
the end result, an ordered society, it will be our purpose in this book to 
present and discuss specific rules of law as they are applicable to com-
mercial transactions and controversies which arise out of contract rela-
tions; the creation and operation of unincorporated and incorporated in-
stitutions; the marketing of goods and services; the extension of credit; 
agency; labor-management relations; and other business conduct. 

IN RE FORSSTROM et ux. 
1934, 44 Ariz. 472, 38 P.2d 878 

LOCKWOOD, Judge. The question is solely one of law, and the facts may 
be briefly stated as follows: The main tracks of the Southern Pacific 
Railroad cross North Stone Avenue near an intersection of Sixth Street at 
the present grade of said Avenue. The authorities of the City of Tucson, 
believing that such grade crossing is a menace and hazard to public 
travel on the street, determined to abolish it by the construction of an 
underpass or subway below the tracks. . . . [By so doing] ingress and 
egress to the premises of the abutting property owners will be made 
more difficult. . . . 

We come then to the question as to whether the proposed action of the 
City of Tucson, insofar as it affects petitioners at all, is a ["taking of 
property"] within the meaning of the statute. . . . 

In order that we may understand the better what is meant by a "taking" 
of property, we should have a clear knowledge of what property really is. 
The word is used at different times to express many varying ideas. Some-
times it is taken in common parlance to denote a physical object, as where 
one says an automobile or a horse is his property. On careful considera-
tion, however, it is plain that "property" in the true and legal sense does 
not mean a physical object itself, but certain rights over the object. A 
piece of lanfl in an unexplored and uninhabited region which belongs to 
no one does not necessarily undergo any physical change merely by 
reason of its later becoming the property of any person. A wild animal 
may be exactly the same physically before and after it is captured, but, 
when it is running free in the forest, no one would speak of it as property. 
We must therefore look beyond the physical object itself for the true 
definition of property. Many courts and writers have attempted to define 
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it, using different words, but meaning in essence the same thing. One of 
the great writers on jurisprudence says: 

"Property is entirely the creature of the law. . . . There is no form, or 
color, or visible trace, by which it is possible to express the relation which 
constitutes property. It belongs not to physics, but to metaphysics; it is 
altogether a creature of the mind." Bentham: Works (Ed. 1843), Vol. 1, 
p. 308. 

[Other authorities say] . . Property itself, in a legal sense, is nothing 
more than the 'exclusive right of possession, enjoying and disposing of a 
thing.' . . Chicago ir Western, etc., R.R. Co. v. Englewood, etc. Co., 
115 111. 375, 4 N.E. 246, 249, 56 Am. Rep. 173. 

"Property, in its broader and more appropriate sense, is not alone the 
chattel or the land itself, but the right to freely possess, use, and alienate 
the same; and many things are considered property which have no tan-
gible existence, but which are necessary to the satisfactory use and en-
joyment of that which is tangible." City of Denver v. Bayer, 7 Colo. 113, 
2 P. 6. 

"It is used in the constitution in a comprehensive and unlimited sense, 
and so it must be construed. . . . It need not be any physical or tangible 
property which is subject to a tangible invasion. . . . The right to light 
and air, and access is equally property. . . State v. Superior Court, 
26 Wash. 278, 66 P. 385, 388. 

It would follow from these definitions and explanations of the meaning 
of the term "property" that since it consists, not in tangible things them-
selves, but in certain rights in and appurtenant to them, it would logically 
follow that, when a person is deprived of any of these rights, he is to 
that extent deprived of his property, and that it is taken in the true sense, 
although his title and possession of the physical object remains undis-
turbed. Any substantial interference, therefore, with rights over a physical 
object which destroys or lessens its value, or by which the use and en-
joyment thereof by its owner is in any substantial degree abridged or 
destroyed, is both in law and in fact a "taking" of property. It is ap-
parently only of recent years that the meaning of the word "taking," 
when used in regard to eminent domain, has been properly understood by 
the majority of the comts, although it would seem obvious that a careful 
analysis of the true nature of "property" would have shown it long 
since. . . . 

From the very nature of these rights of user and of exclusion, it is evi-
dent that they cannot be materially abridged without, ipso facto, taking 
the owner's property. If the right of indefinite user is an essential element 
of absolute property or complete ownership, whatever physical inter-
ference annuls this right takes "property"—although the owner may still 
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have left to him valuable rights (in the article) of a more limited and 
circumscribed nature. He has not the same property that he formerly had. 
Then, he had an unlimited right; now, he has only a limited right. His 
absolute ownership has been reduced to a qualified ownership. Restrict-
ings A's unlimited right of using one hundred acres of land to a limited 
right of using the same land, may work a far greater injury to A than to 
take from him the title in fee simple to one acre, leaving him the unre-
stricted right of using the remaining ninety-nine acres. Nobody doubts 
that the latter transaction would constitute a "taking" of property. Why 
not the former? . . . 

"Property in land must be considered, for many purposes, not as an 
absolute, unrestricted dominion, but as an aggregation of qualified privi-
leges, the limits of which are prescribed by the equality of rights, and the 
correlation of rights and obligations necessary for the highest enjoyment 
of land by the entire community of proprietors. . . ." 

. . . The changing of the street grade which lessens the enjoyment of 
the easement of ingress and egress is within the true meaning of the 
constitutional provision (and a "taking") which injuriously affects the 
value of adjoining property (and) is "damage." The damage is to the ease-
ment of ingress and egress. 

S O U T H W E S T W E A T H E R R E S E A R C H v. R O U N S A V I L L E 

1958, (Tex. Civ. App.) 320 S.W.2d 211 Affirmed (1959) 327 S.W.2d 
417 

P E R C U R I A M . This is an appeal from an injunction issued by the Eighty-
third District Court, Jeff Davis County, Texas, which said injunction com-
mands the appellants "to refrain from seeding the clouds by artificial 
nucleation or otherwise and from in any other manner or way interfering 
with the clouds and the natural conditions of the air, sky, atmosphere and 
air space over plaintiffs' lands and in the area of plaintiffs' lands to in any 
manner, degree or way affect, control or modify the weather conditions 
on or about said lands. . . 

Appellees are ranchmen residing in West Texas counties, and appel-
lants are owners and operators of certain airplanes and equipment gen-
erally used in what they call a "weather modification program" and those 
who contracted and arranged for their services. 

It is not disputed that appellants did operate their airplanes at various 
times over portions of lands belonging to the appellees, for the purpose 
of and while engaged in what is commonly called "cloud seeding." Ap-
pellants do not deny having done this, and testified through the president 
of the company that the operation would continue unless restrained. He 
stated, "We seeded the clouds to attempt to suppress the hail." The con-
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troversy is really over appellants' right to seed clouds or otherwise modify 
weather conditions over appellees' property. . . . 

We have carefully considered the voluminous record and exhibits that 
were admitted in evidence, and have concluded that the trial court had 
ample evidence on which to base his findings and with which to justify 
the issuance of the injunction. . . . 

Appellants maintain that appellees have no right to prevent them from 
flying over appellees' lands; that no one owns the clouds unless it be the 
state, and that the trial court was without legal right to restrain appellants 
from pursuing a lawful occupation; also that the injunction is too broad 
in its terms. . . . 

Appellees urge here that the owner of land also owns in connection 
therewith certain so-called "natural rights," and cites us the following 
quotation from Spann v. City of Dallas, III Tex. 350, 235 S.W. 513, 514, 
in which Chief Justice Nelson Phillips states: 

"Property in a thing consists not merely in its ownership and possession, but 
in the unrestricted right of use, enjoyment and disposal. Anything which de-
stroys any of these elements of property, to that extent destroys the property 
itself. The substantial value of property lies in its use. If the right of use be 
denied, the value of the property is annihilated and ownership is rendered a 
barren right. . . . 

"The very essence of American constitutions is that the material rights of no 
man shall be subject to the mere will of another." Yick Wo v. Hopkins, 118 U.S. 
356, 6 S.Ct. 1064, 30 L.Ed. 220. 

In Volume 34, Marquette Law Review, at page 275, this is said: 

Considering the property right of every man to the use and enjoyment of his 
land, and considering the profound effect which natural rainfall has upon the 
realization of this right, it would appear that the benefits of natural rainfall 
should come within the scope of judicial protection, and a duty should be im-
posed on adjoining landowners not to interfere therewith. 

In the Stanford Law Review, November 1948, Volume 1, in an article 
entitled, "Who Owns the Clouds?", the following statements occur: 

The landowner does have rights in the water in clouds, however, the basis 
for these rights is the common law doctrine of natural rights. Literally, the 
term "natural rights" is well chosen; these rights protect the landowner's use of 
his land in its natural condition. . . . 

All forms of natural precipitation should be elements of the natural condition 
of the land. Precipitation, like air, oxygen, sunlight, and the soil itself, is an 
essential to many reasonable uses of the land. The plant and animal life on the 
land are both ultimately dependent upon rainfall. To the extent that rain is 
important to the use of land, the landowner should be entitled to the natural 
rainfall. 

In California Law Review, December 1957, Volume 45, No. 5, in an 
article, "Weather Modification," are found the following statements: 
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"What are the rights of the landowner or public body to natural rainfall? It 
has been suggested that the right to receive rainfall is one of those 'natural 
rights' which is inherent in the full use of land from the fact of its natural con-
tact with moisture in the air. . . . 

"Any use of such air or space by others which is injurious to his land, or 
which constitutes an actual interference with his possession or his beneficial use 
thereof would be a tresspass for which he would have remedy." Hinman c. 
Pacific Air Transport, 9 Cir. 83 F.2d 755, 758. 

Appellees call our attention to various authorities that hold that, al-
though the old ad coelum doctrine has given way to the reality of present-
day conditions, an unreasonable and improper use of the air space over 
the owner's land can constitute a trespass; Guittj v. Consumers Power Co., 
D.C., 36 F. Supp. 21; Restatement of the Law of Torts, paragraph 194 
etc.; United States v. Causby, 328 U.S. 256, 66 S.Ct. 1062, 90 L.Ed. 1206. 
Other cases are cited, also, and apparently hold that the landowner, 
while not owning or controlling the entire air space over his property, is 
entitled to protection against improper or unreasonable use thereof or 
entrance thereon. . . . 

We believe that under our system of government the landowner is en-
titled to such precipitation as nature deigns to bestow. We believe that 
the landowner is entitled, therefore and thereby, to such rainfall as may 
come from clouds over his own property that nature in her caprice may 
provide. It follows, therefore, that this enjoyment of or entitlement to 
the benefits of nature should be protected by the courts if interfered with 
improperly and unlawfully. 

Review Questions and Problems 

1. Name and discuss the school of legal thought reflected in each of the 
following judicial statements: 
a. "If a debtor obtains a discharge under an insolvent act, a subsequent 

promise to pay the debt is regarded as a new contract, supported 
jy the pre-existing moral obligation, as a consideration for the new 

promise." Mr. Justice Harns, Carshore v. Huyck, 6 Barb. 583 N.Y. 
(1849). 

b. "We must weigh the purpose to be served, the desire to be gratified, 
the excuse for the deviation from the letter, the cruelty of enforced 
adherence." Mr. Justice Cardozo, Jacob 6- Youngs v. Kent, 230 N.Y. 
239, 129 N.E. 889 (1921). 

c. "There must be power in the states and the nation to remould 
through experience our economic practices and institutions to meet 
changing social and economic needs. I cannot believe that the 
framers of the Fourteenth Amendment, or the States which ratified 
it, intended to deprive us of the power to correct the evils of tech-
nological unemployment and excess productive capacity which have 
attended the progress of useful arts." Mr. Justice Brandeis dissent-
ing in New State Ice Co. v. Liebman, 285 U.S. 262, 276 (1932). 
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d. "The principle embodied in this exception was established by the 
old custom of merchants, which 'before the end of the thirteenth 
century was already conceived as a body of rules which stood apart 
from common l a w . ' . . . at that stage these rules were applied 
merely as the general custom of commercial transactions . . . but 
later became a part of the common law." Leventritt, Referee, Brown 
et al. V. Perera, 176 N.Y. Supp. 215, 219 (1918). 

e. "The word 'law' imports a general rule of conduct with appropriate 
means for its enforcement declared by some authority possessing 
sovereign power over the subject; it implies command and not 
treaty." Opinion of the Justices, 262 Mass. 603, 160 N.E. 439, 440 
(1928). 

2. Distinguish between rules of law, and "The Law" as an institution. 
3. Does man's way of living create and change the law, or does the law 

influence and change man's way of living? Discuss from the standpoint 
of historical and analytical schools of thought. 

4. P was injured by a fall down an unlighted stairway in a church build-
ing. P believed the fall was caused by the negligence of the church 
officials. At the time of the fall and injuries, the church officials had 
a contract of liability insurance in full force with the N and IV Casualty 
Company. After the injuries, an agent of the insurance company prom-
ised P to pay all of her expenses, incurred by reason of the fall, if she 
would refrain from suing on the policy. P refrained and claimed 
$1,.500.00 damages under the policy. The insurance company refused 
to pay and P sued on the agent's promise. The insurance company 
claimed that organizations like churches and charitable institutions are 
not liable in torts, and that by her promise not to sue she gave up 
nothing of value. Therefore, the promise of the agent to pay was with-
out consideration. Ralston v. Matthew, 173 Kan. 550, 250 P.2d 841 
(1952). Decide the case. Does it have any moral implications? 

5. In 1910 the town of X had a population of 3,500 persons. Y purchased 
for $900.00 a comer lot near the center of the town. In 1962 the town 
has a population of 45,000 persons. Y's lot is now valued at $30,000.00. 
Is the significant feature about Y's lot the fact that it is a thing, or the 
fact that it is the subject of a multiplicity of relationships? 

6. Can there be a trespass upon land without government? 
7. A and B were skating on a municipally owned pond. C forcibly ejected 

them from the pond. Has C invaded A's and B's property rights? 
8. Upon what theories may it be argued that low-flying airplanes inter-

fere viath an owner's land? 
9. Illustrate by hypothetical situations difl̂ erent kinds of pressures brought 

upon business that create the climate within which it operates. 

2 
Law and fhe 
E v o l u t i o n of 

Bu s ine s s 

1 -7. Epochs of industrial development in relation to the state. No at-
tempt will be made here to write an economic history. However, a simple 
outline of the beginning and development of our present industrial and 
free enterprise system and its relation to the state will assist in making 
clear the climate in which business operates and the necessity for legal 
control. From the time of primitive man to the present, the methods and 
procedures for the production and distribution of goods and services 
have evolved by epochs or stages. No clear division for each era is pos-
sible, for each period merges into the next. For the purpose of presenting 
the material, the evolution of business may be divided into the following 
epochs: the primitive, the domestic or shop, the merchant middleman, the 
factory-wage earner; the epochs of unlimited free enterprise, of govern-
ment regulation and limited free enterprise; the epoch of bigness—big 
business, big unions, big government; and the epoch of technology and 
automation. 

The primitive epoch. Primitive man as a hunter and limited agricul-
turist had little, if any, industry, no distribution and market system, and 
little government. He made his own implements for the chase and his 
clothes and simple household utensils. 

The domestic or shop epoch. After long years of evolution, man 
ceased his nomad existence, and upon becoming attached to a particular 
parcel of land, began to develop better agricultural techniques and more 
utensils and implements. Permanent location and lack of mobility led to 
a division of labor. Craftsmen began to process goods out of iron, to 
weave cloth, and to manufacture other articles, first in the home and then 
in local shops. The production of more goods than the local manufac-
turers could consume led to the exchange of different articles between 
craftsmen. Out of this trading developed a market. 

The merchant middleman epoch. Increased population and a demand 
for goods and services brought about the next stage of development. In 
order for the local craftsmen to get their articles to the consumer, the 
merchant middleman became a necessity. During this period, roughly 
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prior to 1760, industry was operated and controlled by small, independent 
master craftsmen who employed a few employees, classified by experi-
ence and trade as apprentices and journeymen. These master craftsmen 
manufactured merchandise themselves and also processed materials 
furnished them by merchants. Such was the business system that pre-
vailed in medieval times, sustained, uplield, regulated, and controlled by 
the state. 

The factory-wage earner epoch. The next stage in the evolution of 
business, known as the industrial revolution, produced the factory-wage 
earner system. Out of this system arose the capitalistic free enterprise 
economy with which we are familiar. 

The invention of the steam engine in 1760, the power loom in 1776, 
and other technological developments, colonial expansion, improved 
transportation, the development of a money economy, and the creation 
of financial institutions and the corporation brought about great changes 
in production and distribution methods and in employer-employee rela-
tionships and fostered new economic ideas. Spurred by new concepts of 
freedom introduced by Adam Smith, and by natural law, medieval re-
strictions on industry and commerce were loosened, permitting the free 
enterprise system to come into being. 

Industrialization in the United States, however, did not begin to de-
velop until after the Revolution. In Colonial America, the craft system 
and the idea of guild and state controls operated, but not to the same 
extent as in England. Early Massachusetts and New York statutes fixed 
prices of bread, regulated the wages and hours of carpenters, bricklayers, 
and other laborers, and set limits upon the percentage of profit. It was 
not until 1840 that textiles in the New England States and coal and steel 
in the Middle States set the pattern for the great industrial growth in the 
United States that took place after the Civil War. 

The epoch of unlimited free enterprise. After the Civil War liberty of 
contract and free enterprise, sustained by a laissez-faire philosophy, 
brought about unrestricted competitive conduct that led to the construc-
tion of thousands of miles of railroads, the exploitation of natural re-
sources, and the expansion to the west. As a result, vast fortunes were 
amassed and large corporations, trusts, and monopolies developed. From 
1870 to 1890 the industrialization of the United States grew at a rapid 
pace. During these two decades, the population (aided by immigration) 
increased to twenty-four million, business enterprises invested capital, 
and the number of wage earners doubled. Professor Handler in his book. 
Cases and Materials on Trade Regulations (1937), at page 208, describes 
this epoch in the following picturesque language: 

It was a swash-buckling age of feverish money making activity, of fortunes 
rapidly made and lost, of Alger-like careers of lowly clerks who rose to be cap-
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tains of industry, of titanic battles among robber-barons, an era of corruption, 
of exploitation and of rapid national growth. 

The financial scandals attending the construction of our railroads, the fraudu-
lent manipulations of insiders, of which those of Gould, Fisk and Drew are most 
familiar, the wide-spread and persistent discriminations in rates, the arrogant 
attitude of railroad management aroused much hostility and culminated in the 
Granger movement in the west. These conditions were brought to light in a 
series of legislative inquiries. . . . 

Out of these legislative inquiries came the first significant federal regu-
latory legislation, the Interstate Commerce Act of 1887 and the Sherman 
Anti-Trust Act of 1890. 

The epoch of government regulation. The character of the national 
economy in 1885 and the inability of the states to control and regulate 
interstate industrial and commercial life led to a demand for Congress to 
enact federal regulatory legislation. Thus, in 1887, under its Constitu-
tional power to regulate commerce between the states, it passed the Inter-
state Commerce Act providing for an Interstate Commerce Commission, 
which became the first quasi-executive, quasi-legislative, and quasi-
judicial regulatory administrative board. 

Three years later in 1890, in order "to protect trade and commerce 
against unlawful restraints and monopolies," Congress passed the Sher-
man Anti-Trust Act, which declared that "every contract, combination 
in the form of a trust or otherwise, or conspiracy in restraint of trade or 
commerce among the several states or with foreign nations is hereby 
declared illegal." Congress by this legislation meant to preserve compe-
tition by eliminating the evils resulting from contracts and combinations 
which stifled competition and hampered free enterprise. From 1890 to the 
present, this Act has been variably enforced. Court decisions have dealt 
with the application of tliis legislation to many aspects of restraints upon 
interstate commerce, such as combinations, controHing and fixing prices, 
resale, the control of the source and the flow of goods, geographical limi-
tation of trade areas, price maintenance, the allocation of business, and 
labor restraints. From 1890 to 1930, not only did federal economic regu-
latory legislation begin and expand, but state regulatory legislation also 
was enacted. The extent and constitutional vahdity of such legislation 
since 1890 have ebbed and flowed, depending upon the stability of the 
economy, the forcefulness of the President of the United States, and the 
political, philosophical, and economic backgrounds of the members of the 
Supreme Court of the United States. In the sections to follow, the struggle 
between laissez-faire economy and the growth of governmental inter-
ference will be discussed. 

The Great Depression in 1930 gave impetus to an extensive intrusion 
of government into business activity. The depression did not cure itself. 
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Both national and state legislation afifecting almost every aspect ol busi-
ness was enacted to meet the national emergency. The constitutionality 
of much of the legislation has been sustained by changing the meaning of 
the "due process of law" clause in the 5th and 14th Amendments from a 
due process that implemented the laissez-faire economic doctrine which 
sustained liberty of contract and held inviolable property rights, to the 
premise that 

so far as due process is concerned . . . a state is free to adopt what ever 
economic policy may reasonably be deemed to promote public welfare . . . to 
enforce that policy by legislation adopted for that purpose. . . . If the laws 
passed are seen to have a reasonable relation to a proper legislative purpose 
and are neither arbitrary nor discriminatory, the requirements of due process 
are satisfied. Upon proper occasions and by appropriate measures the state 
may regulate a business in any of its aspects, including the prices to be charged 
for the products it sells.^ 

Thus, government today, is no longer limited to enforcing contracts, pro-
tecting property, and maintaining order. 

The growth, expansion, and bigness of 

the modern corporate system with its concentration of power in a limited num-
ber of gigantic corporations, its inflexible prices, its mal-distribution of income, 
its mechanization and displacement of labor, its separation of ownership and 
control, and its insecurity has robbed the economic system of its capacity for 
automatic adjustment. The old economy of petty trade, free competition, flexible 
prices, freedom of opportimity and equality of bargaining power required a 
minimum of state intervention to keep it functioning. . . . Unlimited freedom 
of contract and economic action for the dominant group in American business 
meant the economic enslavement and destruction of the opportunities and liber-
ties of their less powerful rivals and customers. Governmental intervention was 
thus necessary to preserve competition.^ 

The epoch of bigness. The hig corporation. Over seventy years have 
passed since Congress enacted the Sherman Anti-Trust Act to control 
monopohes; yet in spite of this act, corporations have become larger and 
larger. As late as 1948, Justice Douglas in his dissenting opinion restated 
the purpose of the act of 1890 and comments on "size" in the case of 
United States v. Columbia Steel Co.® as follows: 

Size is the measure of the power of a handful of men over our economy. That 
power can be utilized with lightning speed. It can be benign or it can be 
dangerous. The philosophy of the Sherman Act is that it should not exist. For 
all power tends to develop into a government in itself. Power that controls the 
economy should be in the hands of the elected representatives of the people, 

1 Nebbia v. New York, 291 U.S. 502, 506 (1934). 
2 Handler, Cases and Materials on Trade Regulation, 14 (1937) The Foundation 

Press, Chicago, 111. 
3 344 U.S. 495 (1948). 
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not in the hands of an industrial oligarchy. Industrial power should be decen-
tralized. It should be scattered into many hands so that the fortunes of the 
people will not be dependent on the whim or caprice, the political prejudices, 
the emotional stability of a few self-appointed men. 

Whether the Sherman Act and its accompanying amendments have 
served the purpose for which they were intended is open to question. 
Since Congress set no standards by which to determine what contracts 
and combinations brought about restraints in interstate commerce, it was 
left to the court to find tests and give meaning to the words. Justice 
Jones, in Apex Hosiery Co. v. Leader,'*^ said. 

The prohibitions of the Sherman Act were not stated in terms of precision 
or of crystal clarity, and the act itself does not define them. In consequence of 
the vagueness of its language, perhaps not uncalculated, the courts have been 
left to give content to the statute, and in the performance of that function it is 
appropriate that the courts should interpret its words in the light of its legisla-
tive history and of the particular evils at which the legislation was aimed. 

Over the years, the Courts have filled the gaps by determining what is 
and what is not interstate commerce, and by limiting the words "every 
contract" to include only those contracts that make possible combinations 
which unreasonably and unduly restrain trade. Contracts in restraint of 
trade are not per se illegal, even though the combinations created by them 
potentially have the power to monopolize trade and commerce. Mere 
"bigness" itself is not proscribed, it is only when bigness is coupled with 
the intention to unreasonably restrain trade that "bigness" comes under 
the prohibition of the act. The judicial approval of vertical combinations 
of corporations operating on different levels, the recognition of price 
differentials resting on extensive advertising, and the creation of new 
commodities through research have brought about great corporations 
which are permissible. New inventions, complicated techniques, and mass 
production have made bigness a necessity. Whether bigness permits com-
petition to be more open and free between both large and small units; 
whether price differentials rest on quality, quantity, extensive advertis-
ing, or agreements; and whether the economic facts of today require 
enforced competition are unanswered questions. 

Professor Berle, writing about corporate Bigness, under the title "Eco-
nomic Power and the Free Society," states: 

Today approximately 50 per cent of American manufacturing-that is every-
thing other than financial and transportation-is held by about 150 corpora-
tions, reckoned, at least, by asset values. If finance and transportation are in-
cluded, the total increases. If a rather larger group is taken, the statistics would 
probably show that about two-thirds of the economically productive assets of 
the United States, excluding agriculture, are owned by a group of not more 

^ 310 U.S. 469, 471 (1940). 
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than 500 corporations. This is actual asset ownership. (Some further statistical 
analysis is called for if financial corporations be included, for these, of course, 
double up. One of the largest and most plainly oligarchically controlled corpora-
tions in the United States, the Metropolitan Life Insurance Company, dupli-
cates assets because it holds securities of other corporations.) But in terms of 
power, without regard to asset positions, not only do 500 corporations control 
two-thirds of the non-farm economy but within each of that 500 a still smaller 
group has the ultimate decision-making power. This is, I think, the highest 
concentration of economic power in recorded history. Since the United States 
carries on not quite half of the manufacturing production of the entire world 
today, these 500 groupings—each with its own little dominating pyramid within 
it—represent a concentration of power over economics which makes the medi-
eval feudal system look [insignificant]. Tn sheer economic power this has gone 
far beyond anything yet seen. 

We can talk about the various alleged legal controls which somehow or other, 
when the chips are down, neither control nor even seek to control. We can 
point out the fear of "monopoly" and "restraint of trade" and say that from 
time to time this fear has checked the process. True, our law has prevented 
any one of these power groups from becoming a monopoly, but it has not 
seriously prevented the concentration of power as power, though it has pre-
vented certain ultimate results. The question is then: Why has concentrated 
economic power in America not got completely out of hand? Many of these 
corporations have budgets, and some of them have payrolls, which, with their 
customers, affect a greater number of people than most of the ninety-odd 
sovereign countries of the world. American Telephone & Telegraph, for ex-
ample, based on combined population and wealth, would be somewhere around 
the thirteenth state of the union in terms of budget, and certainly larger than 
many of the countries of South America. Some of these corporations are units 
which can be thought of only in somewhat the way we have heretofore thought 
of nations. 

Whether we like it or not, this is what has happened. As noted, it is not the 
product of evil-minded men. I believe that we must try to work wdth the system. 
The dangers are obvious. But history cannot usually be reversed. Until engi-
neers and economic forces give us a way by which a man can manufacture an 
automobile in his back yard, we will continue to have organizations the size 
of General Motors or Ford—as long as people want Chevrolets or Fords. We 
will have railroads the length of the Union Pacific as long as people want to go 
across the continent by railroad. In other words, until a combination of tech-
nique and organization can be invented permitting individuals to do the job, 
we are bound to try to make the best we can out of the situation. To my mind 
most of the results are rather surprisingly good. 

This does not mean, however, that I am not afraid. I am. I believe it is the 
content of these systems rather than their form that matters. Their power can 
enslave us beyond present belief, or perhaps set us free beyond present imagina-
tion. The choice lies with the men who operate the pyramids, and with the men 
aflFected who can demand what they really want. Our Anglo-Saxon democratic 
liberties, after all, were beaten out, not against the framework of the personal 
possessory property regime, but against the background of two of the most 
brutal despotisms in Western history. Both the Angevin dynasty in Normandy 
and the Tudor dynasty in England were rank despotisms. The content of our 
democratic liberties from Magna Carta down was pumped in by extraneous 
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moral processes. Our institutionalized liberties present the case of an institution 
conscripted into utility, rather than something that emerged full-armed from 
the head of Jove. It was probably better that way; the democracy of the 
Greeks did not work so very well. 

We have to accept this power situation as, let us call it, a neutral mechanism 
subject to the control of the body politic as long as we keep it subject to that 
control. That control, I believe, will be essentially intellectual and philosophical, 
capable of being translated into legal rules when necessity arises. . . 

Big unions. The large and powerful labor union is a recent develop-
ment. The factory system, with its mass-production methods, brought 
about a huge concentration of labor. Yet the laborer was left in the un-
fair position of having to deal as an individual for his terms of employ-
ment with the corporate employer, who had huge power. 

Acting alone and having little bargaining power, he was forced to ac-
cept the employer's terms. Under the doctrine of freedom of contract, 
the laborer, if he willed to work, was not only bound by such terms, but 
was also subject to dismissal at will. He had no job security, no right to 
recover for overtime, no power to limit hours, and no right to compel 
safety measures; if injured, he had no medical or hospital care. His right 
to recover damages was limited by the fellow-servant rule. He enjoyed 
no vacations with pay and anticipated no pension to comfort his declin-
ing years. In his early attempts to organize his fellow workers to better 
his condition, he was often convicted and jailed for criminal conspiracy. 
Later, employees who engaged in union activities were enjoined, were 
held in contempt of court, and were subject to imprisonment for civil 
conspiracy. 

With such conditions of employment, unionization of labor was in-
evitable. Only through an effective labor organization with power to bar-
gain collectively with the organized employers could the laborer's eco-
nomic status be improved. For years, labor organizations struggled to 
survive. They were strenuously opposed by employer groups. In an at-
tempt to gain bargaining power, labor unions were organized to picket 
and to conduct strikes and boycotts. Employers countered by discharging 
those who became union members, imposed the "yellow-dog contract," 
secured labor-restrictive legislation, and were aided by the courts through 
the use of the court injunction. 

Continual industrial strife, the Great Depression of the 1930's, the ex-
cessive use of the court injunction, the inability of labor to gain equality 
of bargaining power, proper wages, and conditions of employment 
brought about government intervention. If freedom of contract, which 
permitted solution of industrial problems by the bargaining process, was 

5 A. A. Berle, Jr., Economic Power and the Free Society, 14 (1960) (New York, 
Fund for the Republic). 
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to be preserved, equality of bargaining power on behalf of the laborer 
must be established. The only alternative to industrial strife was to en-
force terms of employment by legislative fiat and compulsory arbitration. 
Such extensive governmental encroachment was avoided in 1932 when 
Congress, under its power to "ordain and establish" courts, enacted the 
"Norris-La Guardia Anti-injunction Act," which limited the power of the 
federal courts and made strikes and peaceful picketing free from court 
injunctions. The act provides that "no court of the United States . . . 
shall have jurisdiction to issue any restraining order or temporary or 
permanent injunction in a case involving or growing out of a labor dis-
pute. . . In order to aid unionization for collective bargaining pur-
poses, the act states the public policy of the United States to be: 

Whereas under prevailing economic conditions, developed with the aid of 
governmental authority for owners of property to organize the corporate and 
other forrtis of ownership association, the individual unorganized worker is com-
monly helpless to exercise actual liberty of contract and to protect his freedom 
of labor and thereby to obtain acceptable terms and conditions of employment, 
wherefore, though he should be free to decline to associate with his fellows, it 
is necessary that he have full freedom of association, self-organization and desig-
nation of representatives of his own choosing, to negotiate the terms and condi-
tions of his employment, and that he shall be free from interference, restraint 
or coercion of employers of labor or their agents, in the designation of such 
representatives or in self-organization or in other concerted activities for the 
purpose of collective bargaining or other mutual aid or protection; therefore, 
limitations upon the jurisdiction and authority of the courts of the United States 
are hereby enacted. 

In 1933 Congress enacted the National Industrial Recovery Act. Al-
though in 1935 declared unconstitutional, it nevertheless became recog-
nized as the Declaration of the Rights of Labor. 

In 1935 the Byrnes Anti-Strikebreaker Act was passed to free labor 
from the eJffective use of strikebreakers by making unlawful their trans-
portation in interstate commerce. 

In spite of governmental assistance to labor through legislation, indus-
trial strife was not eliminated. Congress had not yet provided methods 
and procedures to implement its policy of securing equal bargaining 
power for labor, to the end that industrial peace would be obtainable 
through free collective bargaining. 

"The denial by the employers of the right of the employees to organize, 
and the refusal of employers to accept the procedure of collective bargain-
ing lead to strikes and other forms of industrial strife or unrest. . . In 
order to meet this situation, Congress in 1935, under the authority of the 
commerce clause, passed the National Labor Relations Act, known as 
the "Wagner Act," 49 Stat. 449. The Findings and Pohcy of the Act set 
out in part in Section 1 are that: 
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. . . The inequality of bargaining power between employees who do not 
possess full freedom of association or actual liberty of contract and employers 
who are organized in the corporate or other forms of ownership association sub-
stantially burdens and affects the flow of commerce and tends to aggravate re-
current business depressions by depressing wage rates and the purchasing 
jiower of wage earners in industry and by preventing the stabilization of com-
petitive wage rates and working conditions within and between industries. Ex-
perience has proved that protection by law of the right of the employees to 
organize and bargain collectively safeguards commerce from injury . . . and 
promotes the flow of commerce by removing certain recognized sources of in-
dustrial strife and unrest, by encouraging practices fundamental to the friendly 
adjustment of industrial disputes arising out of difl̂ erences as to wages, hours, or 
other working conditions and by restoring equality of bargaining power between 
employers and employees. 

The Federal Anti-Labor Injunction Act of 1932 and the National Labor 
Relations Act of 1935 established a policy of "governmental protected 
freedom of employees" to organize and bargain collectively. The National 
Labor Relations Act sets forth the right of employees to organize and to 
bargain collectively through representatives of their own choosing. It de-
fines "unfair labor practices" of the employer. It creates a Board em-
powered to prevent the defined unfair labor practices of employers which 
affect interstate commerce and outlines the procedure for determining 
and ending such conduct. The act, specifically drafted to assist labor, 
provides that the act shall not be construed so as to interfere with the 
right to strike. 

The act was challenged in its entirety as an attempt to regulate all 
industry by invading the reserved power of the states. It was claimed 
that it was not a true regulation of commerce or of matters affecting 
interstate commerce, but that it had as its object compulsory supervision 
by the federal government of all industrial labor relations. Its consti-
tutionality was upheld in 1937 in the case of National Labor Relations 
Board v. Jones and Laughlin Steel Corporation,'^ wherein the court states: 

The term "afl̂ ecting commerce" means in commerce, or ljurdening or obstruct-
ing commerce or the free flow of commerce, or having led or tending to lead 
to a labor dispute burdening or obstructing commerce or the free flow of 
commerce. 

This definition is one of exclusion as well as inclusion. The grant of authority 
to the Board does not purport to extend to the relationship between all indus-
trial employees and employers. Its terms do not impose collective bargaining 
upon all industry regardless of effects upon interstate or foreign commerce. It 
purports to reach only what may be deemed to burden or obstruct that com-
merce and, thus qualified, it must be construed as contemplating the exercise 
of control within constitutional bounds. It is a familiar principle that acts which 
directly burden or obstruct interstate or foreign commerce, or its free flow, are 
within the reach of the Congressional power. Acts having that effect are not 

« 301 U.S. 1 (1937). 
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rendered immune because they grow out of labor disputes. . . . The Congres-
sional authority to protect interstate commerce from burdens and obstructions 
is not limited to transactions which can be deemed to be an essential part of 
a "flow" of interstate or foreign commerce. Burdens and obstructions may be 
due to injurious actions springing from other sources. The fundamental prin-
ciple is that the power to regulate commerce is the power to enact "all appro-
priate legislation" for its "protection or advancement, . . . to promote its 
growth and insure its safety, . . . to foster, protect, control and restrain, . . . 
no matter what the source of dangers which threaten it.". . . Thus "if Con-
gress deems certain recurring practices, though not really part of interstate 
commerce, likely to obstruct, restrain or burden it, it has the power to subject 
them to national supervision and restraint." 

Since the end sought by the act was the prevention of interference with 
interstate commerce by strikes and labor disputes caused by an em-
ployer's unfair labor practices as set out in the act, an employer not 
primarily using interstate transportation was "subject to the act if as a 
consequence of labor disputes in his plant, the stopping of manufacturing 
necessarily resulted in a cessation of the movement of manufactured 
goods in interstate commerce." 

Such broad interpretation brought within the protection of the act the 
employees of most industrial units. Under the stimulus of this federal 
protective legislation, labor organizations grew and prospered. Labor has 
not only exerted influence at the federal level but has also achieved pro-
tective legislation on the state level. Following the adoption of the Fed-
eral Employers Liability Act of 1909, which gave a remedy to the in-
jured worker by taking from interstate employers the defenses of the 
fellow-servant rule, assumption of risk, and contributory negligence by 
the employee, similar statutes were adopted by several states. Such legis-
lation, however, proved inadequate because of expensive litigation and 
delays. Therefore, to secure adequate protection and compensation for 
injured employees in hazardous employment, State Workmen's Compen-
sation laws were enacted. Compensation for injuries to employees under 
these acts is now a charge on industry, which has led to the installation 
of many safety devices and improvements in the conditions of employ-
ment. Within the past forty years, labor has secured legislation limiting 
hours of labor, setting minimum wages, providing social security and 
unemployment insurance, and other remedial legislation. By 1947 or-
ganized labor, as an institution of economic power and influence, began 
to create contentions which indicated that it had more than achieved bar-
gaining power and was itself engaged in unfair labor practices and 
coercive conduct toward employers. Thus was enacted the Labor-Manage-
ment Act of 1947, known as the Taft-Hartley Act, which has for its pur-
pose "equalizing" and "balancing" the opportunities and legal responsi-
bilities of employers and employees. The Act recognizes not only the 
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legitimate rights of labor and management, but also their duties: namely, 
that "neither have the right to engage in any practice which will inter-
fere with the free flow of commerce or jeopardize public health and 
safety." In order to balance labor-management collective bargaining 
power, the act grants protection and privileges to the employer not in-
cluded within the National Labor Relations Act of 1935. Employers are 
granted the right to sue unions for breach of contract, given a wider 
latitude for persuasion, and freed from certain coercive union activities 
declared to be unfair labor practices. 

In the last decade labor organizations and industrial corporations have 
grown to enormous size and great power. Through collective bargaining 
not only have wages increased and conditions of employment improved, 
but many fringe benefits such as medical care, vacation with pay, and 
pensions, have been achieved. A national labor policy founded upon col-
lective bargaining through strong and vigorous unions and the develop-
ment of a strong independent labor movement as part of our American 
institutions have made possible the possession, exercise, and control of 
great economic power by labor leaders. These leaders, it is charged, "sit 
behind lordly desks in glass and marble headquarters of giant unions 
. . . command huge treasuries; . . . have a controlling voice in invest-
ments of billions of dollars of pensions and welfare funds; their strike calls 
can plunge vital industries into long periods of idleness; their political 
machinery can influence the democratic process by persuading hundreds 
of thousands of workers and their families to register and vote."'' It is as-
serted also that the abuse of power "by union officers for personal finan-
cial advantage under cover of conflicts of interest has corrupted, under-
mined and weakened the labor movement. . . . The government which 
vests in labor unions the power to act as exclusive bargaining representa-
tives must make sure that the power is used for the benefit of the workers 
and not for personal benefit."® 

In order to correct these abuses. Congress in 1959 amended the Labor-
Management Act of 1947 by passing the Labor Management Reporting 
and Disclosure Act, known as the "Landrum-Griffin Act" (29 U.S.C.A. 
Sec. 141-187), "to provide for the reporting and disclosure of certain 
financial transactions and administrative practices of labor organizations 
and employers, to prevent abuses in the administration of the trusteeships 
by labor organizations, to provide standards with respect to the election 
of officers of labor organizations, establish an advisory committee on 
ethical practices and permit relationships between the National Labor 
Relations Board and state agencies. . . ." 

The joint House and Senate Committee, in its conference report 
'Raskin, The Squeeze on Unions, Atl. Mthly. 207:55 (1961). 
® 2 U.S. Code Congressional and Administrative News 2331 (1959). 
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recommending the above legislation, made the following observations 
concerning labor organizations: 

The problems of . . . [labor organizations,] now large and relatively strong 
institutions, are not unlike the difficulties faced by other groups in American 
society which aspire to live by the same basic principles and values within 
their group as they hold for the whole community. But equal rights, freedom 
of choice, honesty, and highest ethical standards are built into changing institu-
tions only after struggle. Trade unions have grown well beyond their begin-
nings as relatively small closely knit associations of workmen where personal, 
fraternal relationships were characteristic. Like other American institutions 
some unions have become large and impersonal; they have acquired bureau-
cratic tendencies and characteristics.® 

The role of the big union as an American institution in our democratic 
society is discussed by Clark Kerr, a labor economist, in an article en-
titled "Unions and Union Leaders of Their Own Choosing,"" as follows: 

A quarter of a century ago in the United States the great issue in industrial 
relations was "unions of their own choosing." The country was in the depths 
of a profound depression and a great ferment was in process. A new orientation 
of the American economy was in the making—an orientation toward full em-
ployment, government sponsored security for workers and farmers, government 
regulation of business practices and the creation of workers' organizations to 
balance the power of employers in the industrial labor markets of the nation. 
The American economy, previously largely monistic in the management-labor 
area, in a few short years became pluralistic. Ranged alongside the power of 
the private employer was now tlie power of the state and the power of the 
union. 

As it turned out, this new balance of power made less difference than once 
supposed, for the employers generally adapted quite well to the new situation 
and found they could prosper within it; but there was a new environment 
largely set by government, and within this new environment the employer 
faced the union as well as the individual employee. New unions came into being 
and old ones found new hfe. Workers could vote unions and collective bargain-
ing into their plants and they did so on a mass basis. They chose to have unions 
and they got them. 

A quarter of a century later—today—unions are well established and secure 
in most major industries of the nation. Their members number eighteen million. 
They can close down even the giants of American industry—General Motors 
and United States Steel. They negotiate 100,000 contracts covering the work-
ing rules that guide and govern important aspects of the life of industrial men 
in nearly every trade and every industry and nearly every town. Income, 
leisure, job security, retirement, pace of work, job opportunities, discipline-all 
are affected by union participation in the rule-making process. And Union in-
fluence extends outside the industrial government of the nation into its political 
processes too. Unions affect the selection and the election of candidates. They 
are intimately woven into much of our economic and political life. 

This quarter century has seen the great change in the power structure of our 
9 2 U.S. Code, supra, n.8, 2322 (1959). 

10 Unions and Union Leaders of Their Own Choosing, 3-5, 21 (1957) (New York, 
Fund for the Republic). 
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economy from monism to pluralism. It has seen new wealth, new security, new 
satisfaction for nearly all the people. It has seen the creation of a "modem 
capitalism" which can stand as a vital alternative in the great ideological, 
economic, scientific, and military contest that enthralls and engulfs the world— 
an alternative that has amply produced both goods and freedom. These devel-
opments in the United States have resulted in an acceptance of the surrounding 
society by its members which can hardly be matched in our earlier history or 
elsewhere in the world at any time in history. It is a society with consensus. 

This consensus and the great achievements of the recent period should not 
obscure the fact that our society is still changing. Industrialization is new to 
the United States and to the world. The final form of the industrial society 
cannot yet be clearly seen. In particular, the ultimate adjustments between 
institutional power and individual choice within the state, the private eco-
nomic organizaion and the economic process (such as the labor market) are not 
yet settled and, of course, may never be in any final way. Many large and 
open, and even more small and silent, battles will be waged in the process of 
adjustment. Nor should this consensus and these achievements obscure the fact 
that all is not for the best even in "the best of all possible worlds." There are 
no really dramatical internal crusades today either existing or needed; but there 
are reforms which are both needed and in the making. This discussion relates 
to one of them. 

American government has been under critical scrutiny almost since the 
founding of the nation. American industry was subjected to an intensive na-
tional review particularly in the 1930's. It had become big and powerful and 
sometimes corrupt. The Great Depression was laid at its doorstep since it was 
the most prominent doorstep around at the time. American unions are today 
undergoing similar scrutiny. They, in turn, have become big and powerful and 
sometimes corrupt. 

It is said by some, that only the unions can scrutinize themselves; that it is 
not the proper business of anybody else because they are private, voluntary 
associations. The corporations said this once too and they were scrutinized. And 
the unions will be too. For, though they are private, their actions are clothed 
with the public interest; they affect the levels of wages and prices, the access of 
individuals to jobs, the volume and continuity of production, and many other 
important aspects of society. Also, they are seldom really voluntary. Even in 
the absence of the closed or union shop, social pressure often assures member-
ship. Along with this external scrutiny, the unions should scrutinize themselves, 
and the more effectively they undertake this scrutiny (and they are doing sur-
prisingly well), the less need there is for external examination and external 
reform. Our pluralistic system has three main organized elements, the state, the 
corporation, and the union. It is essential that each element function effectively, 
and consequently that each of them be subject to both internal and external 
criticism. . . . 

Unions, hke many other institutions, often see;k to extend their sphere of 
activity until it covers more and more of the life of their members, not only as 
workers but also as consumers and citizens. If the limited-function corporation 
and the limited-function state and the limited-function church are desirable, so 
also is the limited-function union. Union paternalism (housing projects, vacation 
resorts, recreation facilities) has little more to recommend it than employer 
paternalism. Union political activity, while inevitable and often desirable, 
should not infringe on the rights of the member as a citizen. He should not be 
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required to support, financially or othei-wise, a political party or candidate not 
of his own choice. The union should find its primary function in relating to the 
worker as worker, not also as consumer and as citizen. 

Trade unions have historically been fighting organizations. They have empha-
sized unity within their own circles and the "standard rate" in the labor market. 
But now they are established, secure, and accepted. Full employment in the 
economy and grievance machinery in the plant give the individual worker a 
status largely unknown twenty-five years ago. The union attitude of limited 
class warfare directed at the surrounding society and of discipline directed at 
the individual member is no longer required by the new situation. 

Might the unions turn their attention from the old slogans and the old 
dogmas, and undertake a new orientation toward tlieir role in industrial society? 
This new role might well be that of a liberating force in industrial society, of a 
force helping to build a type of industrialization which would meet the desires 
of the single individual as well as of the organized group. This would be a 
mission tlie employers might well join, for they too have pressed for conformity 
and against individuality among the workers. 

Big government. It has been the traditional policy in the United 
States that government has for its object to maintain law and order, so 
that the greatest freedom will be permitted to its citizens. It is argued 
that, since government operates under a system of checks and balances, it 
cannot be an eflFective instrument for carrying on business. On the other 
hand, since business has for its prime purpose the efficient, economical 
production and distribution of goods and services, it is asserted that busi-
ness can, vî hen left free to function, care for the needs of society. 

Such, however, has not been the effect. Monopolistic control of wealth 
and national emergencies such as wars, economic depressions, and public 
disasters have brought about great public needs which required govern-
ment intervention for solution. Since World War I government has as-
sumed many functions previously limited to private organizations and 
individuals, and in addition many new ones previously thought unneces-
sary. Government now operates directly, or regulates and controls ac-
tivities in the fields of land management, transportation, agriculture, 
manufacturing, distribution, credit, insurance, construction, health, wel-
fare, education, and other areas. 

The bigness of government is illustrated by data shown in the Statisti-
cal Abstract of the United States 1960, at page 387, wherein the following 
information is given concerning the operation of "Federal Business-Type 
Activities." The principal assets and habilities involved in carrying out 
such activities for the year 1959 were 112 billion, 448 million dollars. Of 
these assets, "Public enterprise funds" equal 24 billion, 935 million dol-
lars. These are administered by the Department of Agriculture, Farm 
Credit Corporation, Housing and Home Finance Agency, Federal Savings 
and Loan Insurance Corporation, Small Business Administration, Export-
Import Bank, Tennessee Valley Authority, Panama Canal Company, 
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Veterans Administration, General Services Administration, Treasury De-
partment, the Post Office, and the Interior Department. 

In addition, the assets and liabilities of other activities including the 
Farm Home Administration, the Rural Electric Administration, the Corps 
of Engineers, the Atomic Energy Commission, and the Department of 
Health, Education and Welfare, plus intra-governmental deposit and re-
volving trust funds, amount to 87 billion, 613 million dollars. 

The total funds involved in the operations of "Federal Business-Type 
Activities" have increased from 36 billion, 153 million dollars in 1953 to 
112 billion, 448 million dollars in 1959. In carrying out these activities, the 
United States Government owns land, structures, and equipment valued 
at 28 billion, 964 million dollars. 

"The federal government as a large proprietor owns 718,600,000 acres of 
land, and employed as of December, 1960, 2 million 665 thousand persons with 
an annual payroll of 1 billion, 234 million dollars. The Federal government 
operates under a yearly budget of 78 billion 367 million dollars and carries a 
gross public debt of 286 billion 330 million dollars."" 

An understanding of the size and extent of government interference, 
regulation, and control of business, local, state and federal, can be ob-
tained by a survey of the rules, regulations, and restraints found in the 
indices of local, state, and federal statutes, and in the indices of the ad-
ministrative rules and orders of various government administrative 
boards. 

On the local level, a business in selecting a site is affected by zoning 
laws, building and construction specifications, safety, sanitary, and fire 
requirements, taxes, improvement assessments, and police regulations. 

On the state level, the nature and types of business organizations-
corporate, partnership, or other—are regulated by the business association 
laws. Even the name, fictitious or personal, may be limited and required 
to be filed. Financing by stock issues and security methods are regulated 
by Blue Sky laws, usury laws, and other financial restrictions. 

Not only are manufacturing businesses regulated, but regulation and 
control by licenses also extend to persons engaged in businesses which 
require personal capacity, which render services, and which distribute 
wares like food, feed, and dangerous instruments. A license has as its 
purpose the setting of standards of personal technical competence, char-
acter and honesty, and quality and safety. One may find in state statutes 
as many as seventy different professions, occupations, and business opera-
tions, from accountants to weighmasters, subject to state regulation and 
control. Banks, building and loan associations, financial institutions, in-

11 The World Almanac, 1961, pp. 277, 739. Federal Employment Bulletm, De-
cember 1960. 
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surance, and foreign corporations must observe regulatory laws and 
comply with orders of state administrators. Public utilities, such as rail-
roads, communications, gas and electric corporations, and trucking com-
panies, cannot operate without a certificate of convenience and necessity 
from the proper state authority. The manufacture, conveyance, sale, and 
distribution of gas and electricity; the rates, services, and facilities; the 
improvements and extensions; the capital stock and bonded indebtedness; 
the expenses and dividends, are all subject to the supervisory powers of 
state administrators. 

The circumstances and conditions under which production and market-
ing are conducted are subject to regulation and control. Safety require-
ments—restrictions on the hours, place, and conditions under which em-
ployees work—are prescribed. Laws provide for aid and assistance for 
loss caused by accidents and sickness. Pensions, minimum wages, non-
discrimination rules of employment, and other employment standards are 
required. 

Marketing is controlled and regulated by a multiplicity of rules con-
cerning quality, weights, measures, adulteration, merchandising, trade 
marks, infringement, unfair competition, and false advertising. 

On the Federal level, it would not be possible to list all the Federal 
boards and agencies that bear upon business conduct. The few mentioned 
above were found in the Statistical Abstract of the United States for 1960. 
The United States Government Organization Manual for 1960-1961 lists 
alphabetically by initial 71 diflFerent federal commissions, boards, and 
agencies. 

Over the past fifty years there has been a progressive expansion of gov-
ernment regulations and control of business consistent with the growth 
and expansion of the big corporations and big unions. This partial survey 
of big government is enough to , give some idea of the extent of govern-
ment bigness and its intrusion into business activity. The combined im-
pact of big business, big unions, and big government on the political, 
economic, and social structure raises doubts as to whether the competitive 
system can be preserved. It is asserted that competition is the chief 
regulator of our economic order and must be preserved. Although it is a 
spur for efficient and effective business for the benefit of the consumer, 
it can nevertheless be dangerous and destructive. 

Since the Sherman Anti-Trust Act of 1890, much legislation has been 
enacted to protect and aid the competitive process and at the same time 
to regulate and control its destructive features. Whether competition as 
traditionally understood can be a regulatory factor in an epoch of big-
ness is yet to be seen. 

The epoch of technology and automation. Man spent 10,000 years 
moving from primitive agriculture to an industrial civilization. It has 
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taken only 150 years to move from one industrial revolution to a techno-
logical age which may be a siscond industrial revolution. Since 1945, or 
within the space of less than twenty years, mankind has been affected 
more rapidly by technological developments—instrumentation and auto-
mation—than during any previous period. Automation is creating an ac-
celerated industrial pace out of which arise problems that will require 
the combined efforts of business, labor, and government. Therefore, some 
consideration of its nature and its implications seems essential. 

Automation is "the mechanization of sensory and control processes." 
The term refers to more than "automatic controls" like those used in 
regulating temperature and tensions, and making selections in machine 
operations. Automation is a technological trend of revolutionary force 
and consequence made possible by recent technical advances. 

Although its economic, political, and social implications are not yet 
determined, its effect on production and labor-management relationships 
is already evident. Its use in diverse industries in the United States now 
represents expenditures amounting to millions of dollars. 

In a factory, automation starts with some step of the manufacturing 
process; it is expanded to other steps, and ends by uniting into one auto-
matic process all manufacturing procedures, so that only supervisory 
human labor is necessary. In the manufacture of ball-bearings, for in-
stance, the raw material entering the factory is returned completely 
processed and packaged for shipment. Movement of the raw material, 
testing, processing, re-testing, packaging, storing, inventory control, order 
processing, and shipment are carried out by automatic means. 

Automation is sometimes limited to isolated groups of steps in the 
manufacturing process, as illustrated in the manufacture of automobile 
engine blocks. Blocks are conveyed, placed and turned automatically for 
the drilling of holes, then tested and gauged, and defective units are 
rejected and worn-out drills replaced entirely, all by the push of an 
electric control switch. Other portions of the automobile are similarly 
manufactured, and the automatic steps are then correlated by human 
intervention into a finished automobile. 

Automatic control equipment consists of many small devices. The tech-
nology of electronics, pneumatics, and hydraulics is used to make and 
operate a complex controlled manufacturing system. 

Numerical control automation is part of a long-term general industrial 
program for the purpose of obtaining more efficient and economical pro-
duction. Numerical control is applied to more than 90 per cent of present-
day metal-working operations, as well as to assembling, batching, testing, 
inspection, and packing of many types of materials. Numerical control 
automation is most significant in its capacity to reduce machine time, 
labor, and costs while increasing production and quality. In electrical 
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manufacturing, machine time has been reduced from 60 hours to 45 
minutes, and the rejection rate of defective units has dropped from 50 
per cent with human operation to 2 per cent with numerical control. Cost 
reduction in aircraft manufacturing has been reduced from $18,500 per 
particular unit to $1,950, with a saving of 85 per cent in manpower. 

Automatically controlled diesel engines, electronic computers, auto-
matic switches, power-lift trucks, and conveyors have greatly reduced 
the number of transportation and warehouse workers. Bakeries and food-
processing plants are now equipped with machinery by which one man 
can do in one-half the time that which formerly required 24 men. Auto-
mation not only displaces the laborer and the blue-collar workers, but 
also ofBce employees. Banks and financial institutions with electronic 
computers do more work with one-third fewer employees. 

The effect of automation on the political, social, and economic environ-
ment of the United States has been evaluated differently. It is said that 
"American industry could not have achieved the measure of success it 
enjoys today without the rapidly expanding new technologies of instru-
mentation and automation. The constant improvement of manufacturing 
techniques and processes, the creation of new and better job opportuni-
ties, the introduction of thousands of new and improved products in the 
past ten years, reflect the widespread introduction of new advances in 
instrumentation and automation." 

On the other hand, automation's "liberation of the worker" has also led 
to large displacement of labor, with unemployment, shorter workweek, 
and no return after a layoff. 

Indications are plentiful that automation is drying up the fields of historic union 
strength. . . . The march of technology is like a pincer movement in its impact 
on unions. It eliminates large numbers of blue-collar jobs in manufacturing and 
transportation, thus chipping away the bedrock of union enrollment. To the 
extent that new jobs are created, they involve hard-to-organize engineers, tech-
nicians and white-collar workers. . . . 

[Another effect of automation] is the degree to which automation makes busi-
ness invulnerable to strike harassment. When push buttons and electronic con-
trol devices regulate every operation from receipt of raw materials to the loading 
of the finished goods, a handful of non-union supervisors and clerks will be 
able to keep acres of machines producing in the face of a total walkout by 
unionized factory crews.^^ 

There has also developed from the shorter workweek a new economic 
phenomena called "moonlighting," that is, the holding of two jobs by one 
laborer. Such activity increases unemployment, creates fatigue, and is ob-
jected to because usually the second job pays less and is not under union 
control. 

12 Raskin, supra, n.7, 55, 56 (1961). 
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Solutions to the problem are sought in job increases in the automated 
plant and in adjustment by collective bargaining agreements. Older 
workers are retired early with long-term severance pay. School programs 
are established to prepare the displaced worker for other skilled jobs. 
Automation funds are set up under joint management-labor committees 
to determine how best to train and replace displaced workers. An elabo-
rate agreement was negotiated in 1960 between the Pacific Maritime As-
sociation and the International Longshoremen's and Warehousemen's 
Union. The agreement, signed for six years, recognizes the manpower-
reduction problem in automation and provides an adjustment for dis-
placed labor. 

The extent of the displacement of employees; the need for their re-
training, relocation, and re-employment; the rapidity of plant obsoles-
cence; and the distribution of surpluses brought about by automation, 
create problems of national magnitude. The solution of these problems 
will no doubt require participation and intervention by the United States 
Government. 

If businessmen and labor leaders are successfully to meet international 
and national competition and are to operate under a free enterprise sys-
tem, they must have the capacity to adapt themselves to the accelerated 
changes that occur in an automated age. Controls, both legislative and 
judicial, are inevitable. What they will be depends upon the business-
men's understanding of the problem. 

Legislative protection of small business. Bigness, as evidenced by 
large corporations and their dominance in particular technological fields, 
has made it difficult for small business concerns to compete. In order to 
preserve free competitive enterprise, government has found it necessary 
to assist "small business." To accomplish this. Congress passed the Small 
Business Act of 1953. The act provided for the estabhshment of a Small 
Business Administration with the following functions: (1) to make loans 
to small business and to make disaster loans; (2) to enter into procure-
ment contracts with other Federal agencies and to perform under these 
contracts by subcontracting with small business; (3) to provide technical 
and managerial aids to small business; and (4) to assist small business in 
obtaining government contracts. The administration was to terminate in 
1955. However, the agency was extended to 1957, and by Public Law 
85-536, 1958, the 1953 act was amended and continued to be known as 
the "Small Business Act." 15 U.S.C.A. Sec. 631-647 (1961). It is stated in 
the act as a declaration of policy that: 

The essence of the American economic system of private enterprise is free 
competition. Only through full and free competition can free markets, free 
entry into business and opportunities for the expression and growth of personal 
initiative and individual judgment be assured. The preservation and expansion 
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of such competition is basic not only to the economic well-being but to the 
security of this nation. Such security and well-being cannot be realized unless 
the actual and potential capacity of small business is encouraged and developed. 
It is the declared policy of the Congress that the government should aid, 
counsel, assist and protect, insofar as is possible, the interests of small business 
concerns in order to preserve free competitive enterprise, to insure that a fair 
proportion of total purchases and contracts for property and services for govern-
ment (including but not hmited to contracts for maintenance, repairs and con-
struction) be placed with small business enterprises, to insure that a fair pro-
portion of the total sales of government property be made to such enterprises, 
and to maintain and strengthen the small economy of the nation. 

In order to carry out its objectives, the administration is authorized to 
obtain as a revolving fund from the Treasury of the United States a sum 
not to exceed $975,000,000 outstanding at any one time. Additional capi-
tal is appropriated to the fund from time to time. The act defines a small 
business concern and creates a Loan Policy Board to govern the granting 
and denial of applications for financial assistance. Under certain restric-
tions, "the administration is empowered to make loans to enable small 
business concerns to finance plant construction, conversion, or expansion, 
including the acquisition of land; or to finance the acquisition of equip-
ment, facilities, machinery, supplies or materials; or to supply such con-
cerns with working capital to be used in the manufacture of articles, 
equipment, supplies or materials for war, defense, or civilian production 
or as may be necessary to insure a well balanced economy. . . 

In order to assist small business concerns in technological development, 
the administrator is authorized to consult with representatives of small 
business concerns. He would assist and encourage such firms to set up 
joint programs of development and research by constructing and operat-
ing laboratories, and by collecting and disseminating research information 
to participating members. The hope is that such a program "will main-
tain and strengthen the free enterprise system and the economy of the 
nation." 

Since the Small Business Administration loan program is limited to 
short-term loans, Congress found it necessary to come to the assistance 
of small business by passing in 1958 the Small Business Investment 
Program, Public Law 85-699. 15 U.S.C.A. Sec. 661-696 (1961), which 
provides for setting up a program to supply long-term and equity-type 
financing to small business. In order "to improve and stimulate the na-
tional economy in general and small business in particular," it has been 
necessary to establish a program "to stimulate and supplement the flow 
of private equity capital and long-term loan funds which small business 
concerns need for the sound financing of their business operations and 
for their growth, expansion and modernization and which are not avail-
able in adequate supply." It is stated that the program shall be carried 
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out in such manner "as to insure the maximum participation of private 
financing services." 

The Small Business Administration may also establish a Small Business 
Investment Division. This Division has power to create small business 
investment corporations with $300,000 paid-in capital surplus and such 
corporations are organized to provide a source of equity capital for in-
corporated small business concerns. 

In order to encourage the formation of small business investment cor-
porations, the Small Business Administration is authorized to provide a 
maximum of $150,000 to each such corporation formed. This is done by 
the purchase of $150,000 worth of subordinate debentures from the newly 
organized corporations. National and state banks are also authorized to 
purchase a certain number of the shares of these new corporations. The 
small business investment corporations so organized are authorized to 
purchase convertible debentures of small business concerns on terms and 
at interest rates fixed by the Small Business Administration. It is hoped 
that by such governmental aid the "potential capacity of small business 
will be encouraged and developed as a means of preserving the competi-
tive process." 

T-8. The emergence of the free enterprise system. The term free 
enterprise has become a cliche with many meanings. Businessmen set the 
term against almost every type of restrictive government legislation. Gov-
ernment legislates to give competition greater freedom, wider scope, 
broader application, and more significance. In order to understand the 
phrase "free enterprise" and its accompanying phrase, "liberty of con-
tract," a brief history of the economy out of which the doctrine emerged 
is necessary. The free enterprise system arose as a protest against the 
governmental, mercantile planned economy of the sixteenth and seven-
teenth centuries. 

The mercantile system. The mercantile system followed the economy 
of the Middle Ages, a period in which business and trading activity was 
not worthy of respect. The Middle Ages was a period of rigid class dis-
tinction; "the saint and the noble" lived upon the labor of the lowly, who 
led a miserable life. Trading was considered an unholy pursuit, and if 
man sought profit, he did so for the benefit of the common good. This 
meant supporting the lord and bishop to furnish largesse for their al-
moners. 

The discovery of new lands and precious metals in the sixteenth cen-
tury made possible the extensive use of money as a medium of exchange. 
The feudal economy of the Middle Ages, resting principally on the ex-
change of goods in kind, gradually disappeared. Money, in the form of 
national currencies, became the measure of wealth, facilitated trade and 
commerce, and brought about competition among the nations to main-
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tain a balance of trade. Powerful states developed. Spain, Holland, 
France, and England vied politically and economically for trade, wealth, 
power, and prestige. In order to secure money for armies, court expense, 
and colonial exploitation, it was necessary to stimulate industry and trade. 
Government became the chief promoter of business. In order to gain for 
the state the largest possible income, manufacturing and trade were kept 
under governmental patronage and were subject to an elaborate system 
of regulation and control. Tariffs were imposed, and for a fee the state 
issued special privileges and monopolies to corporations and trading com-
panies. As a source of income, the right to conduct monopolistic markets 
was granted by the crown to individuals, churches, and towns. The 
grantees exacted tolls from traders, issued rules, and secured legislation 
to protect the monopoly. It was illegal for unHcensed traders to bring to 
the market for sale or to buy "merchandise, victuals or other things." 
Also, it was illegal to spread rumors to enhance prices or to dissuade 
others from coming to the market. Such conduct was called forestalling. 
Legislation forbade the act of acquiring possession of commodities for sale 
within certain geographical areas. It was illegal to engross, that is, by con-
tract, to control and regulate the supply and demand of future goods. In 
addition to marketing privileges, royal charters were granted, giving 
monopolies to manufacture and process nearly every consumer commodity, 
such as salt, iron, powder, leather, cloth, bread, wool, and beer. Government 
statutes controlled price and regulated weights and measures. Labor was 
rigidly regulated by a guild system which set workers' wages and bound 
them to a particular task at a particular place under a long period of 
apprenticeship. 

Justice Frank in Hume v. Morse-McCormack Lines^^ describes the 
mercantile period as follows: 

When trade increased, and, under the impact of many factors, the national, 
dynastic, territorial State arose, in the days of the Tudors and the first two 
Stuarts, to take the place of local and relatively self-sufficient units, a new set 
of attitudes (which had begun to emerge in the 13th and 14th centuries) found 
full expression in a rigorous economic nationalism which historians were later 
to caU "mercantilism." A rising merchant class was released by centralized gov-
ernment from most of the ancient hampering restrictions imposed by the local 
governing units. The result was a vast liberation of the energies of alert indi-
viduals engaged in the pursuit of gain. This meant a substantial departure from 
the moral ideal of the medieval period, an ideal not always matched by the 
realities, which had condemned the striving of the individual for wealth as one 
of the seven deadly sins. But the adventurous merchant was still not free to 
think primarily of his own advancement. The scheme of government was 
totalitarianoid. The highly conscious dominant notion was the welfare of the 
nation, regarded as an entity, to be secured by an intensive state regulation of 
all phases of agriculture and industry. The energies of the striving individual 

13 121 F.2d 336 (1941), at p. 338. 
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were canalized so as to foster the wealth of the nation; there was a strong note 
of disapproval of any man who sought his own selfish advantage at the expense 
nf public advantage. Self-interest was not, as yet, considered the prime mover; 
tlie material interests of the State were paramount. The "mercantilist" system 
was profoundly paternalistic (or maternalistic). Particularly was that true as to 
laborers. No one in Elizabeth's reign would have dreamed of suggesting that 
ihere was a complete right of freedom of contract between master and servant; 
as to such undertakings, notions of status, of non-contractual rights and duties, 
were still operative. An elaborate labor code was an integral part of the Eliza-
bethan plan of government; employers could not, at will, discharge their 
workers, nor depress their wages unduly; reciprocal obligations were imposed 
on workers; unemployment relief was accorded by the State, as a matter of 
right, with no obloquy to the recipient. 

It is not possible to do so here, but to compare the extent of regulation 
and control of business during the mercantile period with present United 
Slates federal and state regulatory control would be revealing. Such a 
study might well justify an inference that "statism" has made a complete 
circle. (See Sec. 1-7 on big government, p. 44.) 

Laissez-faire and free enterprise. Resentment against limitation of 
trade between cities, objection to special privileges and monopolistic con-
trols granted by the crown, rebellion of the apprentice against the master, 
the invention of machinery, the development of the factory system, and 
the influence of natural law, particularly in the seventeenth and eight-
eenth centuries, brought an end to the mercantile system. The proponents 
of natural law, beginning in the seventeenth and eighteenth centuries, 
asserted that man is guided by a principle, that he is part of nature, and 
that, as a rational and intelligent man, he acts in conformity with all of 
his desires and impulses. Conduct based on these ideas creates rules and 
regulations for a good society. Such moral and just principles are above 
any rules of law that may be pronounced by government. Thus, legisla-
tion and royal decrees inconsistent with natural law are invalid. This 
concept of freedom and individualism opened the way for the industrial 
revolution. The doctrine declared that a man is a free agent and that it 
is just as natural to be unbound as it is to be bound. This ideology ran 
counter to the paternalistic mercantile system which controlled and regu-
lated all business for the benefit of the crown. 

Governmental, mercantile planned economy was also challenged by 
Adam Smith, who expounded the doctrine "that each man when seeking 
selfish advantage is led by an invisible hand to promote an end which is 
no part of his intention; so that individual selfishness is the best means of 
fostering social welfare." Thus, business and economic progress limited 
oply by the pursuit of each man's selfish interest would better serve so-
ciety than would regulation and control by the state. 

It was recognized as a basic rale of natural law that if man's acquisitive 
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instinct was given free play in trade, and if business and government 
restraints vŝ ere reduced to a minimum, the inevitable result would be 
competitive conduct between free men. Competitive conduct, stimulated 
by . . personal interest. . . . [the profit motive] compels each man 
vigorously and continuously to perfect and multiply the things he sells." 
The operation of such economic theory would automatically lead, in a 
free system, to the stabilization of prices, to the improvement of tech-
niques to make better goods, and to increased production. This would 
bring about full employment and would equalize the distribution of goods 
and services, thus creating harmony between capital and labor. 

The term laissez-faire applied to these principles is attributed to a 
French manufacturer who in response to a government official's inquiry 
as to what the government could do for industry replied, "Laissez-nous 
faire," which translated means "let us alone." "Laissez-faire" or "let alone-
ism" as an economic and political doctrine required minimum government 
interference in business affairs. It ended mercantihsm, and as the domi-
nant controlling economic philosophy in the the United States after the 
Civil War, brought about great industrial growth and the accumulation of 
wealth. 

The section to follow will discuss how the doctrine of laissez-faire 
found its way into the Constitution of the United States, and after the 
Civil War sustained free enterprise, brought about liberty of contract, 
motivated industrial development and influenced legislation and judicial 
opinion. 

1 -9. Constitutional protection of laissez-faire and liberty of contract— 
Due process. Freed from mercantilism and state control, the eighteenth 
and nineteenth centuries were conspicuous for the industrial revolution, 
exploration, colonization, and the exploitation of natural resources. The 
law resting on natural justice and broad ideas of freedom protected men 
from interference by the government in the free exercise of their acquisi-
tive instinct. 

Freedom of contract became a natural right; an agreement between the 
parties with few limitations. The contract became the law which the 
courts must respect and enforce. The liberty of one person was limited 
only by the principle of like liberty of other persons. 

In the United States, after the Civil War, industry and business, 
stimulated by a laissez-faire economic doctrine and? unlimited free enter-
prise, had an enormous growth. Liberty of contract and private property 
enjoyed constitutional protection from restrictive federal and state legis-
lation, through a new meaning given to the Fifth and Fourteenth Amend-
ments. Although the Declaration of Independence does not use the word 
property as an "inalienable right," it is used in the Fifth and Fourteenth 
Amendments. The Fifth Amendment, as applicable to federal legislation. 
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states: "nor be deprived of life, liberty or property without due process 
of law," and the Fourteenth Amendment, as applicable to state legisla-
tion, states: "nor shall any state deprive any person of life, liberty or 
property without due process of law. . . 

Prior to 1850 the words "due process of law" were limited in meaning 
to judicial procedural methods. That is, "they [due process of law] mean 
a course of legal proceedings according to those rules and principles 
which have been established in our system of jurisprudence for the en-
forcement and protection of private rights . . . according to the law of 
the land." The idea that every citizen shall not be condemned before 
trial, and that his life, liberty, and property shall enjoy the protection of 
the general "law of the land" had its origin in the Magna Charta of 1215, 
which states that "no freeman shall be taken or imprisoned or disseised 
or exiled or in any way destroyed . . . except by lawful judgment of his 
peers and by the law of the land." 

The Statutes of Westminster of 1354, which enacted into legislation the 
principles of the Magna Charta, use the words "due process of law." 
These words having been interpreted to be identical with "the law of the 
land," were incorporated into Colonial charters and later found their way 
into state and federal constitutions. 

The meaning of the words "due process of law" did not remain limited 
to procedural due process but, under the influence of individualism and 
the prevalent laissez-faire doctrine, the words took on a broader mean-
ing, known as "substantive due process." 

In adjudicating individual controversies, the English and American 
courts of the nineteenth and twentieth centuries applied and created a 
common law, based on natural law. The common law, as it developed 
out of the industrial revolution of England, had for its purpose in eco-
nomic and business life the protection of the individual, the security df 
private property, and the enforcement of contract promises as property. 
The contract thus became the most important legal instrument or device 
by which the free enterprise system developed. 

The concept of liberty of the individual to contract, upheld by laissez-
faire economic doctrine, became the ideal for Western civilization and 
American democracy and set the standard by which the validity of legis-
lative restraints and limitations was determined. 

The federal Constitution reflects such ideology in Article I, Section 10, 
which provides that "No state shall . . . pass . . . [any] law impairing the 
obhgation of contracts." The first case involving this Constitutional pro-
vision was Fletcher v. Peck,^* which arose in 1810. Although a legislative 
enactment, authorizing certain contracts, had been obtained by bribery, 

" 10 U.S. (6 Crancli) 87. 
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nevertheless an attempted repeal of the act was held invalid, as an im-
pairment of the obligation of contracts. Likewise, in the famous Dart-
mouth College V. Woodward case,!® justice Marshall held a corporate 
charter to be a contract and a New Hampshire statute which attempted 
to change such charter, unconstitutional. Although the Fifth and Four-
teenth Amendments were more often used to shield contracts from legis-
lative interference, the "obUgation-of-contracts clause" gave stability to 
business corporations' charters. 

Two other clauses of the Constitution used to safeguard freedom of 
contract and protect private property from legislative encroachment are 
the Fifth and Fourteenth Amendments. Although these amendments do 
not use the words "liberty of contract" or express an economic doctrine, 
the phrase "due process of law," used therein, has been expanded beyond 
procedural due process by judicial decisions to what is known as "sub-
stantive due process." Such expansion permitted "liberty of contract" and 
the right to private property to be included as fundamental freedoms en-
titled to constitutional protection. 

"Substantive due process" was a judicial theory used to test the con-
stitutional validity of state and federal legislation, which legislation had 
for its purpose the regulation and control of private property and business 
enterprises. The doctrine maintained that when two parties enter into an 
agreement, or negotiate to enter into an agreement, the legislature has no 
right to interfere with the negotiation nor to prescribe the terms or the 
conditions under which the agreement is made or performed. The limits or 
boundaries of substantive due process have never been definitely deter-
mined. However, it was early declared by the Supreme Court of the United 
States, as a judicial policy, that the determination of the legality of state 
and federal regulatory legislation was a judicial function, not a legislative 
function. Legislation to meet the requirements of substantive due process 
had to be reasonable; that is, reasonable in its purpose, reasonable in its 
means, not arbitrary, and of such character as not to impose unreasonable 
or arbitrary limitations on freedom of contract, or to unduly restrict the 
use of private property. Whether legislation was reasonable or unreason-
able or "unduly restricted individual life, liberty or property rights more 
severely than an advantage to the community can possibly justify" was 
sometimes determined, not by any specific constitutional provision or 
basic principle of law, but by the judge's historical, economic, political, 
and social ideas as to what seemed to him reasonable, sensible, and most 
advantageous for the public good. 

The first significant pronouncement of "substantive due process" is 
found in the case of In re Jacohs.^'^ Judge Earl, in holding invalid a law 

IS 17 U.S. (4 Wheat) 518. 
" 98 N.Y. 98, 110 (1885). 
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forbidding the manufacture of cigars or the preparation of tobacco in 
tenement houses in cities having a population exceeding 500,000, states: 

Generally it is for the legislature to determine what laws and regulations are 
needed to protect the public health and secure the public comfort and safety. 
. . . But they must have some relation to these ends. Under the mere guise of 
police regulations, personal rights and private property cannot be arbitrarily 
invaded, and the determination of the legislature is not final or conclusive. If it 
passes an Act, ostensibly for the public health, and thereby destroys or takes 
away the property of a citizen, or interferes with his personal liberty, then it is 
for the courts to scrutinize the Act and see whether it really relates to and i.<! 
convenient and appropriate to promote the piiblic health. It matters not that 
the legislature may in the title to the Act, or in its body, declare that it is in-
tended for the improvement of the public health. Such a declaration does not 
conclude the courts, and they must yet determine the fact declared and enforce 
the supreme law. 

It is plain that this is not a health law, and that it has no relation whatever 
to the public health. Under the guise of promoting the public health the legisla-
ture might as well have banished cigar-making from all the cities of the State, 
or confined it to a single city or town, or have placed under a similar ban the 
trade of a baker, of a tailor, of a shoemaker, of a woodcarver, or of any other of 
the innocuous trades carried on by artisans in their homes. The power would 
have been the same, and its exercise, so far as it concerns fundamental, constitu-
tional rights, could have been justified by the same arguments. Such legislation 
may invade one class of rights today and another tomorrow, and if it can be 
sanctioned under the Constitntion, while far removed in time we will not be 
far away in practical statesmanship from those ages when governmental pre-
fects supervised the building of houses, the rearing of cattle, the sowing of seed, 
and the reaping of grain, and governmental ordinances regulated the move-
ments and labor of artisans, the rate of wages, the price of food, the diet and 
clothing of the people and a large range of other affairs long since in all 
civilized lands regarded as outside of governmental fvmctions. Snch govern-
mental interferences distuA the normal adjustments of the social fabric, and 
usually derange the delicate and complicated machinery of industry and cause 
a score of ills while attempting the removal of one. 

In tracing the development of "substantive due process," we note tbat 
the language used by Mr. Justice Field in his dissenting opinion in the 
Slaughter-House cases of 1873, concerning the privileges and immunities 
clause of the Fourteenth Amendment, is similar to that later used by the 
court in giving meaning to the phrase "due process of law." Justice Field 
declares that the term "privileges and immunities" in the Fourteenth 
Amendment "comprehended protection by the government; the enjoy-
ment of life and liberty with the right to acquire and possess property of 
every kind and to pursue and obtain happiness . . . that these were the 
great fundamental rights set forth in the act . . . 'as appertaining to 
every freeman' . . . and it is to me a matter of professional regret that its 
validity [a statute confirming a twenty-five year monopoly upon a do-
mestic corporation] is recognized by a majority of this court for by it the 



38 INTRODUCTION 

right of free labor, one of the most sacred and imprescriptible rights of 
man, is violated. . . 

Substantive due process as a judicial doctrine and standard resting on 
laissez-faire philosophy by which to invalidate restrictive legislation con-
stitutionally is illustrated by Mr. Justice Peckham in the following cases. 

In 1897 Mr. Justice Peckham, in Allgeyer v. Louisiana,^'' holding that a 
state statute which interfered with the pursuit of interstate insurance 
business was not due process of law and was unconstitutional, used the 
following language: 

The supreme court of Louisiana says that the act of writing within lli sLit'', 
the letter of notification, was an act therein .done to effect an insurance on prop-
erty then in the state, in a marine insurance company which had not com-
plied with its laws, and such act was therefore prohibited by the statute. As so 
construed, we think the statute is a violation of the fourteenth amendment of 
the federal Constitution, in that it deprives the defendants of their liberty 
without due process of law. The statute which forbids such act does not become 
due process of law, because it is inconsistent with the provisions of the Constitu-
tion of the Union. The "liberty" mentioned in that amendment means, not only 
the right of the citizen to be free from the mere physical restraint of his person, 
as by incarceration, but the term is deemed to embrace the right of the citizen 
to be free in the enjoyment of all his faculties; to be free to use them in all 
lawful ways; to live and work where he will; to earn his livelihood by any 
lawful ways; to earn his livelihood by any lawful calling; to pursue any liveli-
hood or avocation; and for that purpose to enter into all contracts which may 
be proper, necessary, and essential to his carrying out to a successful conclusion 
the purposes above mentioned. 

It was said by Mr. Justice Bradley, in Butchers' Union Slaughter-House Co. 
V. Crescent City Live-Stock Landing Co. . . . in the course of his concurring 
opinion in that case, that "the right to follow any of the common occupations of 
life is an inalienable right. It was formulated as such under the phrase 'pursuit 
of happiness' in the Declaration of Independence." 

It is true that these remarks were made in regard to questions of monopoly 
but they well describe the rights which are covered by the word "liberty," as 
contained in the fourteenth amendment. 

. . . The main proposition advanced by the defendant is that his enjoyment 
upon terms of equality with all others in similar circumstances of the privilege 
of pursuing an ordinary calling or trade, and of acquiring, holding, and selling 
property, is an essential part of his rights of liberty and propert)', as guaranteed 
by the fourteenth amendment. The court assents to this general proposition as 
embodying a sound principle of constitutional law. 

. . . In the privilege of pursuing an ordinary calling or trade, and of acquir-
ing, holding, and selling property, must be embraced the right to make all 
proper contracts in relation thereto . . . 

Justice Peckham, declaring unconstitutional a statute limiting a work 
day for bakers to ten hours in Lochner v. New York,^^ reaffirms his posi-

" 165 U.S. 578 (1897). 
18 198 U.S. 45 (1905). 
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tion expressed in the Allgeyer case and defines the limits of "substantive 
due process": 

The statute necessarily interferes with the right of contract between the em-
ployer and employees, concerning the number of hours in which the latter may 
labor in the bakery of the employer. The general right to make a contract in 
relation to his business is part of the liberty of the individual protected by the 
fourteenth amendment of the federal Constitution. Allgeyer v. Louisiana, 165 
U.S. 578, 17 S.Ct. 427, 41 L.Ed. 832. Under that provision no state can de-
prive any person of life, liberty, or property without due process of law. The 
right to purchase or to sell labor is part of the liberty protected by this amend-
ment, imless there are circumstances which exclude the right. . . . 

The state, therefore, has power to prevent the individual from making cer-
tain kinds of contracts, and in regard to them the federal Constitution offers no 
protection. If the contract be one which the state, in the legitimate exercise of 
its police power, has the right to prohibit, it is not prevented from prohibiting 
it by the fourteenth amendment. Contracts in violation of a statute, either of the 
federal or state government, or a contract to let one's property for immoral 
purposes, or to do any other unlawful act, could obtain no protection from the 
federal Constitution, as coming under the liberty of person or of free contract. 
Therefore, when the state, by its legislature, in the assumed exercise of its 
jDolice powers, has passed an act which seriously limits the right to labor or the 
right of contract in regard to their means of livelihood between persons who 
are sui juris (both employer and employee), it becomes of great importance to 
determine which shall prevail—the right of the individual to labor for such time 
as he may choose, or the right of the state to prevent the individual from labor-
ing, or from entering into any contract to labor, beyond a certain time prescribed 
by the state. 

It must, of course, be conceded that there is a limit to the valid exercise of 
the police power by the state. . . . Otherwise the fourteenth amendment 
would have no efficacy and the legislatures of the states wonld have unbounded 
power, and it would he enough to say that any piece of legislation was enacted 
to conserve the morals, the health, or the safety of the people; such legislation 
would be valid, no matter how absolutely without foundation the claim might 
be. The claim of the police power would be a mere pretext—become another and 
delusive name for the supreme sovereignty of the state to he exercised free from 
constitutional restraint. This is not contended for. In every case that comes 
before this court, therefore, where legislation of this character is concerned, and 
where the protection of the federal Constitution is sought, the question neces-
sarily arises: Is this a fair, reasonable, and appropriate exercise of the police 
power of the state, or is it an unreasonable, unnecessary, and arbitrary inter-
ference with the right of the individual to his personal liberty, or to enter into 
those contracts in relation to labor which may seem to him appropriate or neces-
sary for the support of himself and his family? Of course the liberty of contract 
relating to labor includes both parties to it. The one has as much right to pur-
chase as the other to sell labor. . . . 

There is no reasonable ground for interfering with the liberty of person or 
the right of free contract, by determining the hours of labor, in the occupation 
of a baker. There is no contention that bakers as a class are not equal in intelli-
gence and capacity to men in other trades or manual occupations, or that they 
are not able to assert their rights and care for themselves without the protecting 
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arm of the state, interfering with their independence of judgment and of action. 
They are in no sense wards of the state. . . . 

It is a question of which of two powers or rights shall prevail—the power of 
the state to legislate or the right of the individual to liberty of person and free-
dom of contract. The mere assertion that the subject relates, though but in a 
remote degree, to the pubHc health, does not necessarily render the enactment 
valid. The act must have a more direct relation, as a means to an end, and the 
end itself must be appropriate and legitimate, before an act can be held to be 
vahd which interferes with the general right of an individual to be free in his 
person and in his power to contract in relation to his own labor. . . . 

We think the limit of the pohce power has been reached and passed in this 
case. There is, in our judgment, no reasonable foundation for holding this to 
be necessary or appropriate as a health law to safeguard the pxiblic health, or 
the health of the individuals who are following the trade of a baker. If this 
statute be vahd, and if, therefore, a proper case is made out in which to deny 
the right of an individual sui juris, as employer or employee, to make contracts 
for the labor of the latter under the protection of the provisions of the federal 
Constitution, there would seem to be no length to which legislation of this 
nature might not go. . . . 

. . . It is unfortunately true that labor, even in any department, may possibly 
carry with it the seeds of unhealthiness. But are we all, on that account, at the 
mercy of legislative majorities? A printer, a tinsmith, a locksmith, a carpenter, 
a cabinetmaker, a dry goods clerk, a bank's, a lawyer's, or a physician's clerk, 
or a clerk in almost any kind of business, would all come under the power of the 
legislature, on this assvimption. No trade, no occupation, no mode of earning 
one's living could escape this all-pervading power, and the acts of the legis-
lature in limiting the hours of labor in all employments would be valid, although 
such hmitation might seriously cripple the ability of the laborer to support him-
self and his family. 

. . . Under such circumstances the freedom of master and employee to con-
tract with each other in relation to their employment, and in defining the .same, 
cannot be prohibited or interfered with, without violating the federal Con-
stitution. . . . 

The doctrine of judicial supremacy, as pronounced by Justice Peckham 
in the above cases, rests on the two theories: the court's acceptance of 
Adam Smith's assumption "that realization of private pecuniary motives 
will result in public gain," and the theory that the will of the people, 
having been expressed in written constitutions which it is the duty of the 
court to interpret, is superior to the popular will of the people expressed 
through legislation. The great advocate of this doctrine was Judge Cooley. 

An analysis of Cooley's influence on ConstitutionaHsm and the United 
States Supreme Court by Arthur L. Hardingi® is here presented (foot-
notes omitted): 

In the first half of the nineteenth century the principal concern of the evolv-
ing American constitutionalism was the proper delimitation of the possibly 

1® Harding, The Ghost of Herbert Spencer: A Darwinian Concept of Law, Origins 
of the Natural Laiv Trnrlition, Southern Methodist University, Studies in Juris-
prudence: I, pp. 81-90 (1954). 
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overlapping functions of the state and federal governments. There was little 
occasion to come to the defense of those human liberties derived from the neo-
classical doctrines of Hooker, Coke, and Locke, for those liberties were little 
challenged. In the second half of the century, however, such issues did come 
to the fore, and the proper dehmitation of the powers of government with re-
spect to individuals became the principal task. The authoritative thesis for 
this age was supplied in 1868 with the publication by Thomas M. Cooley of his 
Treatise on the Constitutional Limitations . . . [which] abounds in reference 
to Burlamaqui, to Locke, to Lieber, to Jefferson. The influence of Blackstone's 
Book I and of the writings of Lord Coke is evident. In formulating his doctrine 
of natural rights, Cooley departed little from the accepted statement. He 
adopted Locke's concept of organized society antedating government and con-
ferring rights which are superior to government. His strong individualism was 
essentially that of Bentham, but was colored somewhat by the Spencerian con-
cept of the inevitability of the struggle of individual man against other men. 
Cooley's concept of the role of the political state, of the legal order, was essen-
tially the negative one of [Herbert] Spencer: to maintain a certain minimum 
of pubhc order, to protect individuals seeking to further their individual in-
terests in society, and to enforce economic bargains. 

Cooley's significant contribution to the course of American law was to be 
found in the doctrine of imphed hmitations upon the powers of the state gov-
ernments, and of an implied power in the courts to make these limitations effec-
tive. Notwithstanding that the state constitutions specified with considerable 
particularity the natural rights of individuals, Cooley asserted that there were 
other and implied limitations on legislative power which were to be foimd in 
the ethical concepts of previously existing organized society. The implied 
limitations so read into the written constitution were to share with the written 
constitution the prestige of being the direct expression of the will of the people. 
The popular will so directly expressed was to be considered at all times para-
mount to the popular will as expressed indirectly through legislation. It was, 
therefore, the duty of the courts to strike down such legislation as would exceed 
the implied limitations upon the legislative power, even though no specific con-
stitutional prohibition appeared to have been impinged. 

Cooley accepted from Adam Smith the laissez-faire assumption that the 
realization of private pecuniary motives will result in the public gain. The 
realization of monetary gain through economic activity was to be strictly a 
private affair from which government was to be barred, either as entrepreneur 
or as regulator. The struggle for economic advantage of individual over individ-
ual was strictly a private matter to which government could be only a by-
stander. . . . His strong bias in favor of laissez-faire economics undoubtedly 
facilitated the popular acceptance of Spencerism by seeming to give it the sup-
port of constitutional law. More importantly, his theory of implied limitations 
upon the power of government, and an implied power in the courts to make 
these limitations effective, set the stage for the next development which was 
undoubtedly Spencerian in its content. 

L I B E R T Y OF CONTRACT 

It has been seen that Spencerism or Social Darwinism came to America close 
on the heels of Darwinism. It came at a time when America was in an economic 
revolution. Sparked by the needs of the Civil War, industrialization was going 
forward at a rapid rate. The strains of readjustment were great. The accelerated 
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growth of cities created new problems and brought forth demands for new 
legislation. The new industrialists, drinking for the first time the heady wine of 
economic power, were pushing forward relentlessly, sometimes ruthlessly, to-
ward the realization and extension of that power. By the same token the newly 
developing laboring class, apprehensive of some courses of events, was turning 
to government for what was beheved to be essential protection. Farmers, seeing 
their own power slip away, reacted similarly. 

Quite naturally Spencerism was well received by the new industrialists, who 
could find therein an ethical justification for the necessity of ruthless competi-
tive practices, resulting in the destruction of weaker competitors, or even in 
the near impoverishment of workers. Such things were thought of as contribut-
ing to the economic development of the nation. Andrew Carnegie was promi-
nent in sponsoring Spencer and Spencerism in this country. Others such as 
James J. Hill and the elder Rockefeller advanced Spencerism as justifying the 
moral necessity of publicly criticized business practices. Such, however, was 
the pervasiveness of the individualist faith and the gospel of the inevitability 
of human progress, that the acceptance of Spencerism was not confined to 
those who stood to gain by its adoption but extended to many whose interests 
would not be served thereby. 

What economic interests were asserted in the name of Spencerism? They were 
several: a right to enter freely into any economic activity or vocation free of 
governmental restriction; a right to buy and sell goods and services on a free 
market without governmental interference; a right to borrow and lend money 
on a free market on whatever terms that market might establish; a right to 
combine or to associate with others to realize economic ends. These claims 
were not particularly new. Jeremy Bentham had advocated them as a key to 
human happiness under his Utility principle. In Bentham's system, however, 
these claims were not unlimited; rather they were subject to limitation in the 
protection of the happiness of others and for the public gOod. Spencer's con-
tribution was to remove the limitations. According to the savage interpretation 
of Darwinism adopted by Spencer, the public good was not served by the pro-
tection of the economically weak against the economically strong. To the con-
trary, the economic welfare of the community would be enhanced by removing 
from the field of economic activity those less fitted to engage therein, just as 
the quality of the race as a whole would be improved by eliminating from the 
race its weaker members. Corollary propositions were that the power of taxa-
tion would not be used to take gains from the economically successful for the 
benefit of the economically unsuccessful; that the powers of government would 
not be used to aid one individual or class of individuals in economic dealings 
with other individuals or classes; and that government would not occupy any 
field of economic activity so as to impair the ability of an individual to enter 
that field. 

Supporters of this Spencerian view found in Judge Cooley's theory of con-
stitutional limitations what they thought to be legalistic support. The next task 
was to establish Cooley's theory as the law of the land. By coincidence, 1868, 
the year that saw the first publication of Cooley's work, saw also the adoption 
of the Fourteenth Amendment to the United States Constitution with its injunc-
tion that no state should deprive any person of his life, liberty, or property 
without due process of law. Only four years after the adoption of that Amend-
ment a brilliant lawyer, John A. Campbell, was to argue to the United States 
Supreme Court in the first of the Slaughterhouse cases that the Fourteenth 
Amendment embodied both the Spencerian concept of a natural liberty of 
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economic activity and the Cooley doctrine of implied limitations upon legisla-
tive power. Attacking the validity of a Louisiana statute establishing a slaughter-
house monopoly in the New Orleans area, Campbell contended that barring 
others from entering the slaughtering business was a violation of the natural 
liberties of the individual; and then that the Fourteenth Amendment clothed 
the United States Supreme Court with the power and duty to strike down the 
Louisiana statute. Campbell lost his battle but in the long run won the war. 
Two important Justices of the Court were converted to his view. Justice 
Brandley largely on the basis of arguments derived from Spencer and Cooley, 
and Justice Field largely on the basis of arguments derived from Adam Smith. 
Thereafter in other cases these two were to advance Campbell's argument un-
ceasingly until it prevailed as the doctrine of the majority of the court. The 
development, however, extended over a period of years. 

Campbell's argument, which had failed in its initial appearance in the 
United States Supreme Court, was carried by others to the state courts and 
there met with considerable success. Thus, vindicating Campbell's contention, 
now bearing the label of Liberty of Right of Contract, state courts invalidated 
state legislation designed to fix the hours of labor, to require the payment of 
wages in cash in lieu of orders on a company store, to prohibit employers from 
interfering with membership in labor unions by their employees, to prohibit 
contracts by railway workers purporting to release the company in advance 
from any liability for injury to the workers, to prohibit the imposition of fines 
on employees, and other purposes. 

Finally in 1905, in a case involving the validity of a New York law limiting 
the workday of bakers to ten hours, Campbell's Spencerian-Cooley theory pre-
vailed with a majority of the Justices of the Supreme Court and the statute was 
stricken dovm. This was too much for Mr. Justice Holmes, whose own legal 
philosophy contained a substantial Darwinism. In a caustic dissent Holmes re-
ferred bitingly to the "inarticulate major premises" of the majority opinion. He 
declared his belief that the case Was "decided upon an economic theory which 
a large part of the country does not entertain" and asserted that "the Fourteenth 
Amendment does not enact Mr. Herbert Spencer's Social Statics." 

The comparatively late date of the inclusion of Liberty of Contract among 
the natural rights of men is interesting. By 1905 Spencer was generally dis-
credited as a philosopher. Among sociologists Spencer's tooth-and-claw soci-
ology had been supplanted by Lester Ward's sociology of co-operation and in-
teUigent control. Certainly by 1905 Spencer had lost a considerable part of his 
popular following, and the idea of legislative regulation had gained support. 
Nevertheless the Court set forth to graft onto the older tradition of Natural 
Law an increasingly unacceptable concept of a natural right of contract sup-
posedly derived from the laws of organic existence. . . . 

Applying the theory the court in 1915 invalidated a state statute outlawing 
the "yellow dqg" contract, and in 1923 rejected wagefixing by statutory au-
thority. Also in 1923 was stricken down a minimum wage statute applicable to 
the District of Columbia, and again in 1936 a state minimum wage statute fell. 
The gulf between Court and the people appeared to be ever widening, with 
ever increasing criticism of the Court by those advocating legislative protection 
against claimed economic abuses. The final »esult of course was the courtpack-
ing controversy of 1937 and a possible reorientation of American legal theory. 

In any event the Supreme Court in 1937 sustained the validity of a Washing-
ton statute fixing a minimum wage for women workers of $14.50 for a forty-
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eight-hour week. The opinion by Chief Justice Hughes reafBrmed the Court's 
support of certain cases decided prior to the 1905 adoption of the Liberty of 
Contract theory, and repeated the 1898 statement that 

the fact that both parties are of full age, and competent to contract, 
does not necessarily deprive the state of the power to interfere, where 
the parties do not stand upon an equality, or where the pubhc health 
demands that one party to the contract shall be protected against 
himself. . . . The state still retains an interest in his welfare, how-
ever reckless he may be. The whole is no greater than the sum of all 
the parts, and when the individual health, safety and welfare are sacri-
ficed or neglected, the state must suffer. 

The Court concluded by overruling the 1923 decision which had nullified a 
minimum wage statute for the District of Columbia. 

That the 1937 case was decided upon a reappraisal of the Spencerian doc-
trine may be seen by examining the dissenting opinion of Justice Sutherland, 
with its reliance upon Cooley's Constitutional Limitations and its reiteration of 
language from a 1908 opinion that 

the right of a person to sell his labor upon such terms as he deems 
proper is, in its essence, the same as the right of the purchaser of labor 
to prescribe the conditions on which he will accept such labor from 
the person olfering to sell. . . . In all such particulars the employer 
and employee have equality of right, and any legislation that disturbs 
that equality is an arbitrary interference with the liberty of contract 
which no government can legally justify in a free land. 

1-10. Legislative control of liberty of contract—a new application of 
due process. In discussing limitations on liberty, a distinction must be 
made between freedoms. Freedoms are not all of equal value and sig-
nificance. There are liberties, "implicit in the concept of ordered society" 
and "so rooted in the traditions and conscience of the American people 
as to be ranked as fundamental and absolute." These liberties are set out 
in the First Ten Amendments to the Constitution of the United States. 
These amendments restate the historically established natural rights of 
man; recognize his worth as an individual; prescribe the procedures for 
protecting him from mental and physical restraint, unlawful search, 
seizure and arrest, and oppression by the majority; and "afford him an 
opportunity to grow in mind and spirit." These particular liberties are 
called civil liberties, basic to western culture and American democracy. 
During the past half-century, they have been carefully guarded by the 
courts, and by "procedural due process" have been given protection 
under the Fifth and Fourteenth Amendments. At the same time, legis-
lative limitations have been placed on other freedoms thought to be 
fundamental and absolute but considered by some jurists to be qualified 
and of lesser value. These freedoms are concerned with economic and 
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business activity. Freedom to contract, the right of private property, and 
the unhampered pursuit of business are no longer considered free from 
legislative impairment. 

By the end of the nineteenth century and the beginning of the twenti-
eth century the inevitable consequence of unrestrained free competitive 
conduct reached its climax. The economic strong became stronger; and 
the economic weak, weaker. The recognition of the impersonal corpora-
tion as a person within the protection of the Fifth and Fourteenth Amend-
ments, and the judicial deteraiination that liberty of contract and the right 
of property were fundamental absolute rights under the due process 
clauses, both brought about a condition of inequality of bargaining power 
by which the economically strong had an excess of liberty of contract and 
the economic weak had little, if any, liberty of contract. Under the Spen-
cerian doctrine of the "survival of the fittest," this condition of economic 
unbalance was justified and tolerated, both politically and legally. How-
ever, public reaction to such inequality manifested itself in the early 
1900's in vigorous and strong agrarian and labor movements. The laborer, 
the farmer, the small businessman dominated by monopolies, the dispos-
sessed, and the overreached consumer, all sought legislation as a method 
to equalize unequal bargaining power. It was argued that if "substantive 
due process" had for its purpose the protection of the liberty of contract, 
it must necessarily protect liberty of contract for the weak as well as the 
strong. 

Legislation limiting freedom of contract was not new. In order to safe-
guard the general welfare, and aid the overreached, it had long been 
considered within the police power to prevent by legislation fraudulent, 
usurious, immoral, and illegal contracts. Such contracts had never been 
sanctioned under the "due process" clause of the Fourteenth Amend-
ment. Whether these particular contracts were detrimental to the safety, 
health, morals, and general welfare of the community and were under 
the police power was recognized as a matter for legislative judgment. It 
was soon discovered that unemployment, long hours of work, low wages, 
unsafe and unhealthful working conditions, price irregularities, over-
reaching the consumer, and monopolistic controls of commodities, had a 
deleterious effect upon the general welfare and were a matter of public 
concern that could be effectively ameliorated only by legislation. By 
1937 it was realized "that freedom of contract is a qualified and not an 
absolute right. There are no absolute rights to do as one wills or to con-
tract as one chooses. The guarantee of liberty does not withdraw from 
legislative supervision that wide department of activity which consists in 
making contracts, nor does it deny to government the power to provide 
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restrictive safeguards. Liberty implies absence of arbitrary restraint, not 
immunity from reasonable regulations and prohibitions imposed in the 
Interests of the community." Mr. Justice Hughes in West Coast Hotel Co. 
V. Parrish.^o 

New tests were being found for "due process of law." New meaning 
was given to the words by evaluating what the legislature was actually 
attempting to do, not what the Supreme Court thought it had a right to 
do. Police power through legislative encroachment on business was ex-
panding and constitutional protection of freedom of contract, retreating 
Legislation equalizing bargaining power became recognized as a proper 
function of the state. Whether the legislation was justified and reasonable 
was a matter for the state and "not the function of the court to nullify 
because in the court's judgment the legislation might be outside the 
Vague contours of due process. '" Mr. Justice Frankfurter, American 
Federation of Labor v. American Sash and Door Co.^^ 

The question whether social and economic regulatory legislation im-
pinges upon freedom of contract and business activity and is in violation 
of due process of law, is no longer an exclusive function of the judiciary. 
Whether such legislation is reasonable, whether it concerns itself with a 
fit subject, whether it is economically sound and socially desirable, is up 
to the legislative branch of government. 

The above doctrine was recognized, and a full explanation of its im-
plication is set out by Justice Roberts in the case of Nebbia v. People of the 
State of New York,^^ in the following language: 

. . . Under our form of government the use of property and the making of 
contracts are normally matters of private and not of public concern. The general 
rule is that both shall be free of governmental interference. But neither property 
rights nor contract rights are absolute; for government cannot exist if the citizen 
may at will use his property to the detriment of his fellows, or exercise his free-
dom of contract to work them harm. Equally fundamental with the private 
right is that of the public to regulate it in the common interest. 

The Fifth Amendment, in the field of federal activity, and the Fourteenth, as 
respects state action, do not prohibit governmental regulation for the public 
welfare. They merely condition the exertion of the admitted power, by securing 
that the end shall be accomplished by methods consistent with due process. 
And the guaranty of due process, as has often been held, demands only that 
the law shall not be unreasonable, arbitrary, or capricious, and that the means 
selected shall have a real and substantial relation to the object sought to be 
attained. It results that a regulation valid for one sort of business or in given 
circumstances, may be invalid for another sort, or for the same business under 

20 300 U.S. 379, 380 (1937). 
21 335 U.S. 538, 542 (1949). 
22 291 U.S. 502 (1934). 
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other circumstances, because the reasonableness of each regulation depends 
upon the relevant facts. 

The reports of our decisions abound with cases in which the citizen, in-
dividual or corporate, has vainly invoked the Fourteenth Amendment in resist-
ance to necessary and appropriate exertion of the police power. 

The court has repeatedly sustained curtailment of enjoyment of private 
property, in the public interest. The owner's rights may be subordinated to 
the needs of other private owners whose pursuits are vital to the paramount 
interests of the community. The state may control the use of property in various 
ways; may prohibit advertising bill boards except of a prescribed size and loca-
tion, or their use for certain kinds of advertising; may in certain circumstances 
authorize encroachments by party walls in cities; may fix the height of buildings, 
the character of materials, and methods of construction, the adjoining area 
which must be left open, and may exclude from residential sections offensive 
trades, industries and structures likely injuriously to affect the public health 
or safety; or may establish zones within which certain types of buildings or 
l)usinesses are permitted and others excluded. And although the Fovuteenth 
Amendment extends protection to aliens as well as citizens, a state may for 
adequate reasons of policy exclude aliens altogether from the use and occupancy 
of land. 

Laws passed for the suppression of immorality, in the interest of health, 
to secure fair trade practices, and to safeguard the interests of depositors in 
banks, have been found consistent with due process. These measures not only 
.'iffected the use of private property, but also interfered with the right of private 
contract. Other instances are numerous where valid regulation has restricted 
the right of contract, while less directly affecting property rights. 

The Constitution does not guarantee the unrestricted privilege to engage in 
a business or to conduct it as one pleases. Certain kinds of business may be 
prohibited, and the right to conduct a business, or to pursue a calling, may be 
conditioned. Regulation of a business to prevent waste of the state's resources 
may be justified. And statutes prescribing the terms upon which those con-
ducting certain businesses may contract, or imposing terms if they do enter 
into agreements, are within the state's competency. 

Legislation concerning sales of goods, and incidentallv affecting prices, has 
repeatedly been held valid. In this class fall laws forbidding unfair competition 
by the charging of lower prices in one locality than those exacted in another, 
by giving trade inducements to purchasers, and by other forms of price dis-
crimination. The public policy with respect to free competition has engendered 
state and federal statutes prohibiting monopolies, which have been iiphekl. On 
the other hand, where the policy of the state dictated that a monopoly should 
be granted, statutes having that effect have been held inoffensive to the con-
stitutional guarantees. Moreover, the state or a municipality may itself enter 
into business in competition with private proprietors, and thus effectively al-
though indirectly control the prices charged by them. . . . 

So far as the requirement of due process is concerned, and in the absence of 
other constitutional restriction, a state is free to adopt whatever economic 
policy may reasonably be deemed to promote public welfare, and to enforce 
that policy by legislation adapted to its purpose. The courts are without authority 
either to declare such policy, or, when it is declared by the legislative arm, to 
override it. If the laws passed are seen to have a reasonable relation to a proper 
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legislative purpose, and are neither arbitrary nor discriminatory, the require-
ments of due process are satisfied, and judicial determination to that eflFect 
renders a court functus officia. "Whether the free operation of the normal laws 
of competition is a wise and wholesome rule for trade and commerce is an 
economic question which this court need not consider or determine." Northern 
Securities Co. v. United States, 193 U.S. 197, 337, 338, 24 S.Ct. 436, 457, 48 
L.Ed.,679. And it is equally clear that if the legislative policy be to curb un-
restrained and harmful competition by measures which are not arbitrary or dis-
criminatory it does not lie with the courts to determine that the rule is unwise. 
With the wisdom of the policy adopted, with the adequacy or practicability 
of the law enacted to forward it, the courts are both incompetent and un-
authorized to deal. The course of decision in this court exhibits a firm adherence 
to these principles. Times without number we have said that the Legislature is 
primarily the judge of the necessity of such an enactment, that every possible 
presumption is in favor of its validity, and that though the court may hold 
views inconsistent with the wisdom of the law, it may not be annulled unless 
palpably in excess of legislative power. 

The lawmaking bodies have in the past endeavored to promote free com-
petition by laws aimed at trusts and monopolies. The consequent interference 
with private property and freedom of contract has not availed with the courts 
to set these enactments aside as denying due process. Where the public interest 
was deemed to require the fixing of minimum prices, that expedient has been 
sustained. If the lawmaking body within its sphere of government concludes 
that the conditions or practices in an industry make unrestricted competition 
an inadequate safeguard of the consumer's interests, produce waste harmful 
to the public, threaten ultimately to cut off the supply of a commodity needed 
by the public, or portend the destruction of the industry itself, appropriate 
statutes passed in an honest effort to correct the threatened conseauences may not 
be set aside because the regulation adopted fixed prices reasonably deemed by 
the Legislature to be fair to those engaged in the industry and to the con-
suming public. And this especially so where, as here, the economic maladjust-
ment is one of price, which threatens harm to the producer at one end of the 
series and the consumer at the other. The Constitution does not secure to any 
one liberty to conduct his business in such fashion as to inflict injury upon 
the public at large, or upon any substantial group of the people. Price control, 
like any other form of regulation, is unconstitutional only if arbitrary, dis-
criminatory, or demonstrably irrelevant to the policy the Legislature is free 
to adopt, and hence an unnecessary and unwarranted interference with in-
dividual liberty. 

Tested by these considerations we find no basis in the due process clause of 
the Fourteenth Amendment for condemning the provisions of the Agriculture 
and Markets Law here drawn into question. 

That freedom for master and servant to contract as they please is not 
a fundamental absolute right but subject, under the proper circumstances, 
to legislative control, was recognized as early as 1905 by Mr. Justice 
Holmes, in his famous dissenting opinion in the case of Lochner v. New 

23 Lochner v. New York, 198 U.S. 45 (1905). 
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This case is decided upon an economic theory which a large part of the 
country does not entertain. If it were a question whether I agreed with that 
theory, I should desire to study it further and long before making up my mind. 
But I do not conceive that to be my duty, because I strongly believe that my 
agreement or disagreement has nothing to do with the right of a majority to 
embody their opinions in law. It is settled by various decisions of this court 
that state Constitutions and state laws may regulate life in many ways which 
we as legislators might think as injudicious, or if you like as tyrannical as this, 
and which, equally with this, interfere with the liberty to contract. Sunday 
laws and usury laws are ancient examples. A more modern one is the prohibition 
of lotteries. The liberty of the citizen to do as he likes so long as he does not 
interfere with the liberty of others to do the same, which has been a shibboleth 
for some well-known writers, is interfered with by school laws, by the post-
office, by every state or municipal institution which takes his money tor pur-
poses thought desirable, whether he likes it or not. 

The fourteenth amendment does not enact Mr. Herbert Spencer's Social 
Statics. The other day we sustained the Massachusetts vaccination law. Jacohson 
V. Massachusetts, 197 U.S. 11, 25 S.Ct. 358, 49 L.Ed. 643, 3 Ann.Cas. 765. 
United States and state statutes and decisions cutting down the liberty to con-
tract by way of combination are familiar to this court. Northern Securities Co. 
V. United States, 193 U.S. 197, 24 S.Ct. 436, 48 L.Ed. 679. Two years ago we 
upheld the prohibition of sales of stock on margins, or for future delivery, in 
the Constitution of California. Otis v. Parker, 187 U.S. 606, 23 S.Ct. 168, 47 
L.Ed. 323. The decision sustaining an eiglit-hour law for miners is still recent. 
Holden v. Hardy, 169 U.S. 366, 18 S.Ct. 383, 42 L.Ed. 780. Some of these laws 
embody convictions or prejudices which judges are likely to share. Some may 
not. But a Constitution is not intended to embody a particular economic theory, 
whether of paternalism and the organic relation of the citizen to the state or of 
laissez-faire. It is made for people of fundamentally differing views, and the 
accident of our finding certain opinions natural and familiar, or novel, and even 
shocking, ought not to conclude our judgment upon the question whether 
statutes embodying them conflict with the Constitution of the United States. 

General propositions do not decide concrete cases. The decision will depend 
on a judgment or intuition more subtle than any articulate major premise. But 
I think that the proposition just stated, if it is accepted, will carry us far toward 
the end. Every opinion tends to become a law. I think that the word "liberty," 
in the fourteenth amendment, is perverted when it is held to prevent the nattiral 
outcome of a dominant opinion, unless it can be said that a rational and fair 
man necessarily would admit that the statute proposed would infringe funda-
mental principles as they have been understood by the traditions of our people 
and our law. It does not need research to show that no such sweeping con-
demnation can be passed upon the statute before us. A reasonable man might 
think it a proper measure on the score of health. Men whom I certainly could 
not pronounce unreasonable would uphold it as a first instalment of a general 
regulation of the hours of work. Whether in the latter aspect it would be open 
to the charge of inequality I think it unnecessary to discuss. 

The doctrine expressed in Mr. Justice Holmes's dissenting opinion was 
gradually adopted. That liberty of contract and the right to use one's 
property as one pleases, even though admitted to be fundamental rights, 
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became amenable to social needs was illustrated in the state case of 
Miami Laundry Co. et al. v. Florida Dry Cleaners it Laundry Board:^* 

Liberty of contract and the right to use one's property as he wills are funda-
mental constitutional guarantees, but the degree of such guarantees must be 
determined in light of social and economic conditions that prevail at the time 
the guarantee is proposed to be exercised rather than at the time the constitu-
tion was approved securing it; otherwise, the power of the legislature becomes 
static and helpless to regulate and extend them to new conditions that con-
stantly arise. 

Thus, Justice Holmes's dissenting opinion finally became the law of the 
land. It is ably reviewed by Mr. Justice Frankfurter in the case of Ameri-
can Federation of Labor v. American Sash and Door Company:^ 

The coming of the machine age tended to despoil human personality. It 
turned men and woman into "hands." The industrial history of the early 
Nineteenth Century demonstrated the helplessness of the individual employee 
to achieve human dignity in a society so largely affected by technological ad-
vances. Hence the trade union made itself increasingly felt, not only as an 
indispensable weapon of self-defense on the part of workers but as an aid to the 
well-being of a society in which work is an expression of life and not merely 
the means of earning subsistence. But unionization encountered the shibbo-
leths of a pre-machine age and these were reflected in juridical assumptions that 
survived the facts on which they were based. Adam Smith was treated as 
though his generahzations had been imparted to him on Sinai and not as a 
thinker who addressed himself to the elimination of restrictions which had be-
come fetters upon initiative and enterprise in his day. Basic human rights 
expressed by the constitutional conception of "liberty" were equated with 
theories of laissez-faire. The result was that economic views of confined validity 
were treated by lawyers and judges as though the Framers had enshrined them 
in the Constitution. This misapphcation of the notions of the classic economists 
and resulting disregard of the perduring reach of the Constitution led to Mr. 
Justice Holmes' famous protest in the Lochner case against measuring the 
Fourteenth Amendment by Mr. Herbert Spencer's Social Statics. 198 U.S. 45, 
75. Had not Mr. Justice Holmes' awareness of the impermanence of legislation 
as against the permanence of the Constitution gradually prevailed, there might 
indeed have been "hardly any limit but the sky" to the embodiment of "our 
economic or moral beliefs" in that Amendment's "prohibitions." Baldwin v. 
Missouri, 281 U.S. 586, 595, 50 S.Ct. 436. 

The attitude which regarded any legislative encroachment upon the existing 
economic order as infected with unconstitutionality led to disrespect for legis-
lative attempts to strengthen the wage-earner's bargaining power. With that 
attitude as a premise, Adair v. United States, 208 U.S. 161, 28 S.Ct. 277, and 
Coppage V. Kansas, 236 U.S. 1, 35 S.Ct. 240, followed logically enough; not 
even Truax v. Corrigan, 257 U.S. 312, 42 S.Ct. 124, could be considered un-
expected. But when the tide turned, it was not merely because circumstances 
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had changed and there had arisen a new order with new claims to divine 
origin. The opinion of Mr. Justice Brandeis in Senn v. Tile Layers Union, 301 
U.S. 468, 57 S.Ct. 857, shows the current running strongly in the new direc-
tion—the direction not of social dogma but of increased deference to the legisla-
tive judgment. "Whether it was wise," he said, now speaking for the Court 
and not in dissent, "for the State to permit the unions to [picket] is a question 
of its public policy—not our concern." Id. at 481. Long before that, in Duplex 
Printing Press Co. v. Deering, 254 U.S. 443, 488, 41 S.Ct. 172, he had warned: 

All rights are derived from the purposes of the society in which they 
exist; above all rights rises duty to the community. The conditions 
developed in industry may be such that those engaged in it cannot 
continue their struggle without danger to the community. But it is 
not for judges to determine whether such conditions exist, nor is it 
their function to set the limits of permissible contest and to declare 
the duties which the new situation demands. This is the function of 
the legislature which, while limiting individual and group rights of ag-
gression and defense, may siibstitute processes of justice for the more 
primitive method of trial by combat. 

Even where the social undesirability of a law may be convincingly urged, 
invalidation of the law by a court debilitates popular democratic government. 
Most laws dealing with economic and social problems are matters of trial and 
error. That which before trial appears to be demonstrably bad may belie 
prophecy in actual operation. It may not prove good, but it may prove in-
nocuous. But even if a law is found wanting on trial, it is better that its defects 
should be demonstrated and removed than that the law should be aborted by 
judicial fiat. Such an assertion of judicial power deflects responsibility from 
those on whom in a democratic society it ultimately rests—the people. . . . 

But there is reason for judicial restraint in matters of policy deeper than the 
value of experiment: it is founded on a recognition of the gulf of difference 
between sustaining and nullifying legislation. This difference is theoretical in 
that the function of legislating is for legislatures who have also taken oaths to 
support the Constitution, while the function of courts, when legislation is 
challenged, is merely to make sure that the legislature has exercised an allow-
able judgment, and not to exercise their own judgment, whether a policy is 
within or without "the vague contours" of due process. . . . 

Courts can fulfill their responsibility in a democratic society only to the extent 
that they succeed in shaping their judgments by rational standards, and ra-
tional standards are both impersonal and communicable. Matters of policy, 
however, are by definition matters which demand the resolution of conflicts of 
value, and the elements of conflicting values are largely imponderable. Assess-
ment of their competing worth involves differences of feeling; it is also an 
exercise in prophecy. Obviously the proper forum for mediating a clash of feel-
ings and rendering a prophetic judgment is the body chosen for those purposes 
by the people. Its functions can be assumed by this Court only in disregard of 
the historic limits of the Constitution. 

Judicial restraint and deference to legislative judgment enlarged the 
scope of police power, and ushered in a new concept of due process. 
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Mr. Justice Black, in Lincoln Federal Labor Union v. Northwestern 
Iron ir Metal Co.,^^ speaking of due process of law, states: 

This Court beginning at least as early as 1934, when the Nebbia case was 
decided, has steadily rejected the due process philosophy enunciated in the 
Adair-Coppage line of cases. In doing so it has consciously returned closer and 
closer to the earlier constitutional principle that states have power to legislate 
against what are found to be injurious practices in their internal commercial 
and business affairs, so long as their laws do not run afoul of some specific 
federal constitutional prohibition, or of some valid federal law. See Nebbia v. 
New York, 291 U.S. 502, 506 (1934) and West Coast Hotel Co. v. Parrish, 
300 U.S. 379, 380 (1937). Under this constitutional doctrine the due process 
clause is no longer to be so broadly construed that the Congress and state 
legislatures are put in a strait jacket when they attempt to suppress business 
and industrial conditions which they regard as oifensive to the public welfare. 

Appellants now ask us to return, at least in part, to the due process philosophy 
that has been deliberately discarded. Claiming that the Federal Constitution 
itself affords protection for union members against discrimination, they never-
theless assert that the same Constitution forbids a state from providing the 
same protection for non-union members. Just as we have held that the due 
process clause erects no obstacle to block legislative protection of union 
members, we now hold that legislative protection can be afforded non-union 
workers. 

Not only has state police power been enlarged under a new applica-
tion of due process, but there has also developed a like power in the 
federal government. In the exercise of powers granted to it by the Con-
stitution, the federal government also exercises powers that are con-
cerned with the welfare, safety, health, and morals of the people. 

In the exercise of its power to regulate and control commerce among 
the several states. Congress has not only power to protect interstate com-
merce, but authority to adopt measures "to promote its growth, insure its 
safety, foster, protect, control, restrain and remove burdens and obstruc-
tions at its source" which may interfere with its flow. The burdens and 
obstructions which interfere with its flow are concerned with the health 
and safety of labor, the welfare of the community, and the economy of 
the state. In sustaining the Federal Fair Labor Standards Act setting 
standards for hours and wages by excluding from interstate commerce 
goods manufactured in violation of the Act, Mr. Justice Stone, in United 
States V. F. W. Darby Lumber Co.,^'' comments: 

There remains the question whether such restriction [shipment in interstate 
commerce of lumber manufactured by employees paid less than the minimum 
wage] on the production of goods for commerce is a permissible exercise of the 
commerce power. The power of Congress over interstate commerce is not con-

2« 335 U.S. 526, 527 (1949). 
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fined to the regulation of commerce among the states. It extends to those activi-
ties intrastate which so affect interstate commerce or the exercise of the power 
of Congress over it as to make regulation of them appropriate means to the 
attainment of a legitimate end, the exercise of the granted power of Congress 
to regulate interstate commerce. 

Likewise, the Court has upheld statutes requiring inspection and treat-
ment of diseased cattle in infected areas, the inspection and grading of 
tobacco, and the exclusion of convict-made goods and adulterated milk, to 
prevent shipment in interstate commerce. 

The Sherman Act, the National Labor Relations Act, the Railway Labor 
Act, the Public Utilities Holding Company Act of 1935, the Agriculture 
Market Agreement Act of 1937, and the Agriculture Adjustment Act of 
1938 (1941) are illustrations of the use of the commerce power to pro-
mote health, safety, and the welfare of the economy. 

The enlargement of the scope of federal regulatory powers under the 
extension of the commerce clause covers nearly every aspect of business. 
National baseball has not yet come within the purview of federal regu-
lation even though teams travel across state lines. Traveling is not the im-
portant thing; playing, which occurs intrastate, is. "That which in its 
consummation is not commerce does not become commerce among the 
states because the transportation that we have mentioned takes place." 
Federal Baseball Club v. National League.-^ However, for a different 
opinion that casts some doubt on the above, see Gardella v. Chandler.'-"^ 

The above are examples of federal regulation of trade and business 
under the commerce clause. They illustrate the breadth of governmental 
intrusion into business activity. Such is a far cry from the judicial policy 
advocated by the United States Supreme Court in 1888, in the case of 
Kidd V. Pearson.^'' Mr. Justice Lamar, speaking for the Court, says: 

If it be held that the tenn [interstate commerce] includes the regulation of 
all such manufactures as are intended to be the subject of commercial transac-
tions in the future, it is impossible to deny that it would also include all pro-
ductive industries that contemplate the same thing. The result would be that 
Congress would be invested, to the exclusion of the states, with the power to 
regulate not only manufacturing, but also agriculture, horticulture, stock raising, 
domestic fisheries, mining—in short every branch of human industry. 

In the exercise of the taxing power. Congress has exercised a police 
power to prevent misrepresentation and fraud in the sale of commodi-
ties. The Court, in the case of McCray v. United States^^^ sustained a 
federal statute imposing a tax of 10 cents per pound on all oleomargarine 

28 259 U.S. 200 (1922). 
29 1 72 F.2d 402 (1949). 
30 128 U.S. 1, 21 (1888). 
31 195 U.S. 27 (1904). 
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colored to resemble butter, and one-fourth of a cent on uncolored oleo-
margarine. Although the statute was a revenue measure, it operated as a 
police regulation to prevent the sale of an article that looked like butter. 

Under its power to tax for the general welfare set out in Article 1, 
Sec. 8, Par. 1 of the Constitution, Congress enacted in 1935 the Social 
Security Act. It was assailed on the ground that the act permitted the 
federal government to invade the reserve powers of the states, and en-
gage in a function limited to them. The constitutionality of the act was 
upheld in Steward Machine Co. v. Davis.^^ The court in its opinion found 
that: 

during the years 1929 to 1936, when the country was passing through a cyclical 
depression, the number of unemployed mounted to unprecedented heights. 
. . . The fact developed that the states were unable to give requisite relief 
and the problem had become national in area and dimension. . . . In the 
presence of this urgent need for some remedial expedient, the question is to be 
answered whether the expedient adopted has overleaped the bounds of power. 

The court recognized "that every tax is in some measure regulatory" 
and imposes an economic burden on the activity taxed, and that even 
though general welfare may be a local burden, the Social Security Act 
"is an attempt to find a method by which all public agencies may work 
together for a common end." Said the court, "It is too late today for the 
argument to be heard with tolerance that in a crisis so extreme the use of 
moneys of the nation to relieve the unemployed and their dependents is 
a use for any other purpose narrower than the promotion of the general 
welfare." 

In the second Social Security case, Helvering v. Davis,^ the court up-
held the tax provisions which sustain the Old Age and Survivors Insur-
ance Benefits. The court broadly construed the power of Congress to 
tax for "the general welfare," saying that "the line must be drawn be-
tween one welfare and the other, between the particular and the general," 
and what that is, is to be decided by Congress and not by the court. 

1-11. Control of business conduct by fudicial intervention—Business 
tort. The businessman, in his competitive practice, is curbed by three 
forces: first, by his own moral concepts as influenced by the reaction of 
his business associates; second, by some positive law, legislative or other-
wise, making particular conduct a crime and imposing penalties; and 
third, by his duty not to injure others in the conduct of his business, for 
fear of having to pay damages. We are concerned with the third sanction 
in this section. In addition to the duty imposed by the traditional law of 

32 301 U.S. 548 (1935). 
33 301 U.S. 619 (1937). 

torts, this field of the law includes the duty not to inflict injury by unfair 
competitive practices. Not only is the tort defined by common law, but 
it is also a wrong, made so by legislation and administrative orders. Such 
torts are called business torts and are found within conduct labeled as 
imfair competition, disparagement, inducing breach of contract, and in-
fringement on trademarks and trade names. (See Sec. 1-16 of Chapter 3, 
Book I.) 

Competition. Right to compete. In general, the right to enter into a 
business as a competitor of others in the same field is not denied by our 
economic or political order. Even though the opening of a new enterprise 
will do serious harm to existing and established businesses, freedom of 
competition has not been denied. If insufficient demand exists to insure 
the economic life of all, the law sanctions the economic death of those 
unable to survive. The facts that old customers are enticed to a new 
business, that prospective sales dwindle, or that similar wares are offered 
at lower prices give no cause of action to the old entrepreneur against the 
new. "The right of a seller to lower his price in good faith to meet the 
equally low price of a competitor in a sale of goods of like grade and 
quality is, in reahty, the right to compete."®^ Even though one has a sale 
almost consummated, a competitor, with knowledge of that fact, is at 
liberty to tempt the customer with a lower price on similar goods. 

However, price discrimination that has for its purpose the elimination 
of competition is illegal. It may take either of two forms. It may be such 
as to eliminate competition on the level at which the seller is doing busi-
ness, or it may be such as to aid the buyer to eliminate competition in his 
field. Price discrimination in either area that tends to restrict competition 
is illegal and subject to such penalties as the law provides. Illustrative of 
the first type is the producer who sells his product at a certain price in 
one area but cuts that price materially in another locality in an attempt to 
drive out competitors. It is permissible to discriminate in price to meet 
competition or to care for difference in transportation costs, but it is no 
longer proper to use price reductions to destroy a competitor. 

It is likewise improper for a producer to ofl'er attractive prices to one 
buyer in a given area and not to make those prices available to other 
dealers in the same territory. To give one retailer a material advantage 
over his competitors, thus making it possible for him to undersell them, 
tends to force the competitors out of the market. But the manufacturer 
or producer is allowed to make price concessions in certain instances. He 
may make different prices to different classes of customers. A jobber 
may obtain a lower price than a retailer, although the latter is willing to 

34 Balian Ice Cream Co. v. Arden Farms Co., page 85. 
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buy as much as the former. It is also proper to make quantity concessions 
to the large user, provided those concessions are also available to other 
customers who are willing to purchase in similar quantities. The pro-
ducer must be in a position to justify the discrimination in price because 
of the difference in the cost of servicing the quantity user over the cost 
of supplying the occasional buyer. The question remains pertinent in all 
price discrimination cases: Has the reduced price a tendency to eliminate 
competition? 

Competition for the primary purpose of injuring another without an 
intention to benefit himself is illegal. 

If a person enters into a competing business for the express purpose of 
driving his competitor out of business and, having accomplished his pur-
pose, intends to withdraw from the enterprise, he commits an actionable 
wrong.3® It is also true that, if one conducts his business in such a manner 
as to embarrass or harass unduly a competitor without correspondingly 
promoting his own interests, he may be enjoined from indulging in such 
tactics. One who injures a competitor commits a wrong unless he can 
justify it as the lawful exercise of a right. 

To these general principles the legislatures have from time to time 
added further exceptions in the case of public utilities. Tliose industries 
in which the public has a peculiar interest and which competition most 
seriously hampers by duplication of facilities and increased costs have 
been relieved of competition. 

Retail price confrol. Attempts have often been made by producers to 
control the price at which their article is sold at the retail level. A con-
tract between the producer and retailer to the effect that the article will 
not be sold for less than a certain price is illegal at common law. Such an 
agreement was thought to be contrary to public pohcy because it elimi-
nated price as a factor in competition between the retailers selling identi-
cal products and, hence, robbed society of potentially lower prices. It was 
also inconsistent to say that title to the article sold passed to the retailer 
and at the same time permit the seller to have control of the article sold. 

Although a contract containing a retail price-maintenance clause was 
illegal, manufacturers were able to control prices by selling only to those 
who maintained the advertised price, since the sellers were at liberty to 
select their own buyers. If a retailer was discovered cutting the retail 
price, the manufacturer, by refusing him the privilege of making further 
purchases, cut off his supply of commodities, thus exercising power to 
control the resale price. If, however, manufacturers by organization pro-
vided for a scheme that caused all price cutters to be reported to a central 

Turtle V. Buck, page 89. 
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office and maintained a list of such retailers, such organization was an 
illegal combination and subject to criminal prosecution. 

It is alleged that price cutting has an injurious effect upon the public 
as well as upon the good will achieved by the manufacturer's product; 
thus, the states have passed what are generally called fair-trade or price-
maintenance statutes, which protect the distributors and the public 
against the unfair trade practice of price cutting in the distribution of 
articles of standard quality having a trade-mark, patent, or name. The 
acts have for their purposes the regulation of such unfair competition as 
price cutting and the elimination of price wars. The remedy authorized 
by these statutes to protect sellers creates a cause of action in tort for 
unfair competition. Damages or injunctive relief is given against buyers 
who sell commodities at a price less than that stipulated between the 
vendor and the vendee. 

These fair-trade laws usually provide as follows: 
No contract relating to the sale or resale of a commodity that bears, or 

the label or content of which bears, the trade-mark, brand, or name of 
the producer or owner of such commodity, and that is in fair and open 
competition with commodities of the same general class produced by 
others, shall be deemed in violation of any law of the state by reason of 
any of the following provisions which may be contained in such contract: 

1. That the buyer will not re-sell such commodity except at the price 
stipulated by the vendor. 

2. That the producer or vendee of a commodity requires upon the sale 
of such commodity to another, that such purchaser agree that he will 
not, in turn, re-sell except at the price stipulated by such producer or 
vendee. Such provisions in any contract shall be deemed to contain or 
imply conditions that such commodity may be re-sold without reference 
to such agreement in the following cases: 

a. In closing out the owner's stock for the purpose of discontinuing 
delivery of any such commodity: provided, however, that such stock is 
first offered to the manufacturer of such stock at the original invoice 
price, at least ten (10) days before such stock shall be offered for sale to 
the public. 

b. When the goods are damaged or deteriorated in quality, and 
notice is given to the public thereof. 

c. By an officer acting under the orders of any court. 
Also, most fair-trade laws prohibit "wilfully and knowingly advertis-

ing, offering for sale or selling any commodity at less than the prices 
stipulated in any contract entered into pursuant to the provisions of the 
act whether the person so advertising, offering for sale or selling is or is 
not a party to such contract." This so-called "nonsignor" clause adopted 
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in most state price-fixing acts binds persons who are not parties to the 
contract to control resale prices. Thus, a distributor and one or more re-
tailers may conspire or agree to combine to fix a minimum price; they may 
by such agreement impose the minimum price fixed upon other retailers 
in the trade even though such retailers are not parties to the contract. 

State fair-trade laws which impose a duty upon "nonsignors" to comply 
with resale price maintenance agreements on trade-marked goods in 
interstate trade were held in the case of Schwegmann Brothers et al. v. 
Calvert Distillers Corporation, 1951, 341 U.S. 3843® to be illegal, in viola-
tion of the Sherman Anti-Trust Act, and not within the protective provi-
sions of the Miller-Tydings Act. The Miller-Tydings Act, it was held, does 
not by its provisions make legal price control contracts against persons 
who have not signed the agreement. In order to avoid the consequences 
of the Schwegmann case. Congress in 1952 passed what is known as the 
McGuire Act, which provides that vmfair methods of competition in com-
merce, and unfair or deceptive acts or practices in commerce are unlaw-
ful, but that the anti-trust acts shall not render unlawful any contracts or 
agreements prescribing minimum or stipulated prices, or that require a 
vendee to enter into contracts prescribing minimum prices for resale of 
a commodity which bears the trade-mark, brand, or name of the pro-
ducer or distributor of such commodity, provided such contracts are law-
ful as applied to intra-state transactions under the statutes of the state. 

The purpose of the McGuire Act is to protect the rights of states under 
the Constitution to regulate their own affairs. It permits states to enact 
statutes that make legal the contracts prescribing minimum prices for the 
resale of commodities, and to extend the provisions of such contracts to 
cover persons who are not parties to such contracts. 

This federal legislation has not solved the problem of price control 
maintenance. At common law and by statute, price-fixing contracts are 
deemed monopolistic and in restraint of trade. However, under the 
McGuire Act and state legislation (the fair-trade act), "contracts or 
a greements" between distributors and one or more retailers to fix prices 
are legal. These contracts are not regarded as monopolistic schemes of 
price-fixing. Such contracts are designated as vertical price maintenance 
agreements, that is, "between producers or manufacturers of a particular 
commodity and those handling the product, in a straight line down to and 
including the retailer." Such contracts are to be distinguished from what 
is termed "horizontal agreements." These are "cross agreements between 
competitors or between the same class of persons, such as manufacturers, 
producers, vvholesalers or concerns in competition with each other with 

36 Schwegmann Brothers et al. v. Calvert Distillers Corporation, page 90. 
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like commodities." These agreements are monopohstic, restrain trade, and 
reduce competition. 

"Vertical price-fixing maintenance contracts," resting on the voluntary 
consent of the parties, were made exempt from federal anti-trust laws, 
and valid under state statutes, for the purpose of stimulating "fair and 
open competition with commodities of the same class." Whether this re-
sult has been attained is doubtful. Price-fixing by contract in order to 
stimulate competition presupposes there are sufficient manufacturers and 
dealers to make competition a reality. Such, however, has not been the 
case. With the control of trade-marked specialty articles in the hands of 
a few large corporations, price-fixing agreements limit rather than stimu-
late competition. (See Sec. 1-7 of Chapter 2, Book I, "Big Corporations.") 

Also, the effectiveness of the fair-trade acts to stimulate competition 
and regulate prices has been limited because that portion of the McGuire 
Act which requires nonsigners to be bound by prices agreed upon be-
tween the vendor, manufacturer, distributors, and retailer has met witli 
constitutional objections. In 18 states the nonsigner clatise has been held 
unconstitutional.^'^ In 17 states the courts have held the nonsigner clause 
constitutional.®® 

The reasons given for holding the nonsigner statute invalid are: 

(1) The statute is an illegal restriction upon the right of contract and dis-
position of one's own property. Without any purport to declare the business 
clothed or affected wit i a public interest, it destroys the property right of re-
tailers to fix the prices at which tliey will sell their goods. (2) it stigmatizes as 
unfair an act that is untainted by deceit, oppression or unfair dealing and in-
volves no assault upon the good will of the manufacturer. (3) It ignores the 
motivating purpose of the retailer, which may be merely to shave liis margin 
of profit or otherwise and compels the consimiing public to pay tribute to a re-
tailer who, as an alert and efficient merchant, does not want to charge the fixed 
prices, the effect of which goes well beyond what has been called "predatory 
price cutting." (4) It grants special privileges and is an attempt to delegate 
power to fix prices, a power which the Legislature itself eloes not have in gen-
eral, and this is done without laying down any standard or yardstick to be used. 
(5) It tends to establish a monopoly as it is in restraint of fair trade rather than 
in promotion of it. (6) It offends constitutional guaranties of a right of personal 
liberty and private property and allows a citizen to be deprived of his property 
without due process of law. (7) The right to contract or not contract is a prop-
erty right protected by constitutional demand of due process of law. (8) It con-
stitutes an unlawful exercise of the police power because the imposition upon 
a nonsigner to a price fixing contract bears no reasonable relationship to public 
health, safety, morals or the general welfare.®'' 

General Electric Co. v. American Buyers Cooperative, page 93. 
38 General Electric Co. v. Telco Supply, page 96. 
39 General Electric Co. v. American Buyers Cooperative, supra, n. 37 at p. 360. 
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In reasons given in support of the constitutionality of the nonsigner 
act are: 

(1) The primary object of the statute is to prevent willful assaults upon the 
manufacturer's good will. (2) The enactment is within the police power of the 
state to promote the general welfare and does not offend due process or equal 
protection provisions of the constitutions nor impair freedom of contract. 
(3) A nonsigner dealer, by virtue of voluntarily deciding to buy and sell the 
commodity on which a minimum price is fixed by a contract with other parties, 
elects to be bound by tlie contract. (4) It is not monopolistic in effect and does 
not offend constitutional provisions condemning monopohes, for it automatically 
ceases to operate where there is no competition with commodities of the same 
general class produced by others. (5) It does not delegate legislative power or 
power to fix a resale price on another's property so as to violate due process.̂ ® 

Threats or intimidation. Injury to one's business resulting from threats 
to customers or intimidation of prospective purchasers is recoverable in 
damages. If the threats are made by one in good faith who thinks they 
are legally sound, no tort has been committed, but an injunction will be 
issued restraining such conduct in the future. Thus, if the owner of a 
patent honestly believes that another is infringing on his patent, he may 
threaten potential purchasers with a lawsuit in case they purchase. 
Should a court later determine that no infringement existed, the party 
who threatened the buyers is not liable for damages. His threat was made 
in good faith for the purpose of protecting his own interest. 

Disparagement. One who disparages or belittles the goods of another 
may be enjoined from future misconduct, and in certain instances may be 
compelled to pay damages to the injured party. There appear to be four 
distinct elements of disparagement: 

1. An express or implied misstatement of fact—as distinguished from 
words of comparison which indicate merely an opinion. Such expressions 
as "good" or "bad," "better" or "best" are in effect opinions. 

2. The statement must concern the injured party's goods. Merely mis-
representing favorably one's own goods never constitutes disparagement. 
Some misstatement must be made about goods offered for sale by another. 

3. The motive that prompts the statement must be bad. In other words, 
the statements must be made for the deliberate purpose of injuring the 
other party. 

4. The injured party must allege and show special—as distinct from 
general—damages. That is, he must be able to prove loss of specific sales 
as a result of the statements. A general allegation and demonstration that 
business had decHned a certain amount would not be enough. 

General Electric Co. v. American Buyers Cooperative, supra, n. 37, at p. 359. 
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All four elements must be present in order to recover damages. A 
showing of the first two elements, however, will entitle one to an injunc-
tion against a repetition of such statements. 

Disparagement is a business tort that has arisen out of the tort of libel 
and slander. The defamatory statements concerning the goods may also 
impute dishonesty, fraud, and questionable business methods to the 
owner of the goods. If such is the case, then a "libel per se" has been 
committed. A libellous statement concerning goods alone is called trade 
libel, and as such is not a "libel per se." In the case of trade libel, special 
damages must be alleged and proven.^^ Disparagement is recognized as a 
method of unfair competition which entitles the injured person to a 
remedy through the Federal Trade Commission or relief in the courts. 

Inducing breach of contract. To induce one person to breach his con-
tract with another is to commit a tort. The effect is the same even though 
the one who induced the breach did so in order to sell his own goods or 
services. 

Mere passive presentation of the merits of one's products which has 
the net result of causing one to breach a contract and to purchase the 
goods of another is not actionable. It is only where one is active in per-
suading another to violate one agreement in order to be free to make 
another that a tort is committed. 

Closely akin to inducing breach of contract are those cases involving 
boycotts. In general it can be said that an agreement to boycott a certain 
individual or group of individuals is legal only as long as it is in further-
ance of some justifiable objective. Thus, an agreement by retail coal 
dealers whereby no purchaser may purchase on credit so long as he owes 
another dealer is legal, because of the protection such an agreement ac-
cords all parties to it. 

A P P R O P R I A T I O N O F C O M P E T I T O R ' S 
T R A D E V A L U E S 

Trade dress or wrapper. Wrappers and trade dress used to make mer-
chandise more attractive and convenient to display do not of themselves 
have an exclusive trade value. No one has an exclusive right to the use 
of color combinations and package methods. Wrappers and color designs 
to be protected must be so distinctive as to entitle them to registration 
under the copyright or trade-mark law. However, if a distinctive wrapper 

Rosenberg v. J. C. Penney Co., et al., page 98. 
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or color design accompanying a distinctive name has by usage acquired 
a secondary meaning by becoming so identified with the goods that it 
distinguishes them from others and identifies the origin of the goods, the 
owner has an exclusive right to their use, and others may be enjoined 
from the use of the wrapper as an act of unfair competition. 

Trade-mark or name. Technically a trade-mark is supposed to be some 
mark or stamp imprinted upon the product, whereas a name does not 
have to be attached to the product. So far as the legal rights of the owner 
are involved, there is practically no difference between the two. 

The first user of a trade-mark or name has a right to its exclusive use. 
The second user of such a mark or name, or of one which is deceptively 
similar, may be enjoined from its further use. Just how similar the mark, 
name, or trade dress must appear before relief will be granted presents 
an interesting problem. In general, it can be said that, whenever the 
casual observer, as distinct from the careful buyer, tends to be misled 
into purchasing the wrong article, an injunction is available to the in-
jured party. 

Descriptive, geographical, and proper names. A name or mark which 
is descriptive of the nature of the article sold may not be exclusively 
appropriated by any one concern. Such terms as "Always Closed" for 
revolving doors and "Rubberoid" for roofing fall in the descriptive class 
and may be used by anyone. However, if the words used are so fanciful 
and remote from a description of the subject matter, such as "floating 
power" for engine mountings and "stronghold" for ribbed nails, it is ap-
propriate for trade-mark use. 

Geographical or place names indicating a specific origin cannot be 
technical trade-marks. Such words are in the public domain. Every manu-
facturer or producer has a right to indicate upon his product or article 
where it is produced. The same is true in the case of proper names. 
Every individual has a right to make use of his name in connection with 
his business. Any good will or favorable reputation that attaches to it 
should not be denied to him. Consequently, one generally cannot ex-
clusively appropriate another's proper name. 

The three rules indicated above are subject to one well-recognized ex-
ception. If a descript ive, geographical, or proper name has been used so 
long as to become identified with a certain product, thus having a second-
ary meaning, the first user will be protected in its use on the principles of 
unfair competition. Newcomers in the field who desire to use a descrip-
tive term, a geographical location of their plant, or their names in identi-
fying their products will have to qualify the use in such a manner as to 
avoid possible injury to the first user's good will. The latest cases indicate 
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that such names cannot be identified as the name of the product by the 
second user, but that the maker's name or location may be placed on the 
product in some inconspicuous manner. Thus, it is clear that no one by 
the name of Ford could manufacture an automobile and call it Ford, 
although the name Ford could undoubtedly be used by the manufacturer 
in his business. 

Limited protection only. An important question in the use of trade-
marks and names is: In what territory will the first user be protected in 
their use? In reply to this question, two rules can definitely be indicated, 
while a third has aroused considerable conflict in those states which have 
passed on the problem. 

1. If two parties in different localities and at different times innocently 
create and use the same name or mark, each user will be protected in that 
territory which he first penetrated with the name or mark. The first user 
cannot deny the second user the benefit of the good will which the latter 
has innocently built up. Each will be protected in the territory which he 
has pre-empted by prior use. 

2. A second user, although innocent, will not be protected in territory 
where the first user has conducted any business, regardless of how slight 
or trifling those business transactions are. 

3. If the first user's good will has penetrated into new territory, but no 
business has been transacted there, a second user may adopt the name or 
mark and intentionally profit by the good will which the first user has 
built up. However, a second user will be guilty of unfair competition if he 
adopts and uses the name, trade-mark, or design with knowledge that it 
has acquired a secondary meaning elsewhere, and that the first user 
intends to invade the territory and expand his business.^^ 

The only merit in registering a trade-mark or name is that a presump-
tion immediately arises that the party registering the mark or name is the 
first user. This presumption can be rebutted by another's proof of prior 
use. The first user is always protected regardless of registration. 

A trade-mark or name is protected only against infringement on articles 
of the same class. A first user cannot enjoin a second user from use of a 
mark or name on an article of an entirely different character. Three tests 
have been applied by the courts in determining whether articles are of 
the same class. 

1. Are the articles so similar that one can be substituted for the other, 
as cocoa or chocolate? 

2. Are the articles allied products, or are they used together, such as 
automobiles and automobile tires? 

Triangle Publications, Inc. v. Central Pub. Co., Inc., page 100. 
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3. An association of ideas test: Does one article call the other to mind? 
Are they usually associated together in retail estabhshments? Hats and 
shoes o£Fer an illustration of this group. 

Through the adoption of these tests the courts attempt to prevent the 
confusion of goods by consumers, attempt to make possible the expansion 
of a line to include new articles similar in nature, and attempt to protect 
the good will of a business concern from the assault of a predatory com-
petitor or one attempting to profit from the efforts of another. 

Effect of wrongful use of name or mark. A second user who makes an 
improper use of a trade-mark, name, or wrapper can always be enjoined 
from using it in the future. In addition, if the user is an intentional wrong-
doer—if he intentionally profits from the use of another's good will—the 
injured party may recover damages or the profits of the wrongdoer. In 
some courts, including the federal courts, the first user may recover both 
profits and damages. It should be borne in mind, however, that damages 
or profits can be recovered only in case of intentional wrongdoing. If the 
second user copies the mark or name exactly or so nearly as to indicate 
bad faith, damages or profits are recoverable. If the second user has no 
knowledge of the first user's name or mark, an injunction is the only 
remedy available in most of the states. 

Federal registration. The first user of a trade-mark, which is used in 
interstate commerce, may have it registered with the federal government, 
and after it has been registered and used for a period of five years with-
out protest on the part of another user, it then becomes conclusively pre-
sumed that the registered user was the first in point of time to make use 
of the mark. The marks ara registered for use with the specific types of 
merchandise indicated in the application for registration. Descriptive and 
geographical names which have been used in business for at least one 
year may receive a limited amount of protection by registering the name 
with the government. Registration continues for a period of twenty years 
unless the user or his assignee has abandoned the use of the mark or it 
has been canceled. Procedure is also made available for having the regis-
tration renewed for an additional twenty years. 

Trade information and advertising. Information about one's trade, 
customers, processes, or manufacture is confidential in nature. If a com-
petitor can discover this information fairly through research, study, or 
observation, he may use it freely in the absence of a patent or a copy-
right. However, if he obtains such information by bribery of an employee 
of the first concern or by engaging an employee of tlie first concern with 
the understanding that he will use this information, the second party may 
be enjoined from making use of it. 
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In this connection it should be emphasized that an idea once exposed 
to the public may thereafter be used by anyone. The forward march of 
civilization is dependent upon the freedom with which new ideas are 
adopted. A book or magazine article containing new ideas may be copy-
righted, but the ideas set forth therein may be used by anyone so long 
as the language used is not published by another. One who unfolds to 
an interested party a plan for financing his product or for merging several 
industries may discover later that the interested party has made use of 
these ideas without compensating the originator of them. To forestall such 
a possibility, the originator of the idea should, before explaining his idea, 
obtain a promise of payment in case his plan is adopted. 
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B A L I A N I C E C R E A M C O . v. A R D E N F A R M S C O . 

1952, 104 F. Supp. 796 

Y A N K W I C H , C . J. Before me are fifteen actions brought by various 
plaintiffs, ice cream manufacturers, against a group of defendants. 
Originally the complaints were directed against certain corporate and 
individual defendants,—who were the officers and directors of the cor-
porations. At the conclusion of the plaintiff's case, the court dismissed the 
cases as to the individual defendants. The cases then proceeded against 
nine corporation defendants, all of which are wholly-owned subsidiaries 
of Arden Farms Co., a corporation. The litigation has been the subject 
of two prior opinions by the writer. In these opinions, the chief facts 
underlaying the cases are given. The proof at the trial narrowed the issue 
to one single act of the defendants on which the claims under the various 
federal and state statutes were based,-namely, the drastic reduction by 
the defendants of the wholesale price of ice cream in the Los Angeles 
area on November 21, 1949. 

The reduction was to $1.06 per gallon for the wholesale base price of 
"Flavor Fresh" ice cream from $1.44 per gallon. The reduction did not 
apply to other states in which it was alleged these products were sold, 
such as Arizona, Oregon, Washington, Idaho and Montana. Other mo-
nopolistic practices were alleged in the complaint in this and the other 
cases,—such as misuse of patented products, unlawful discounts and the 
like. They need not concern us, as the entire case was built around the 
price reduction. On it, in the cause in which this opinion is written, were 
based seven claims or causes of action. 
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The first is based on § 1 of the Sheiman Anti-Trust Act, and alleges that 
the defendants combined to monopolize trade by selling and distributing 
ice cream in the Los Angeles area at reduced prices for the purpose of 
eliminating competition. 

A second cause of action under § 2 of the Sherman Act charges an 
attempt to monopolize trade and inter-state commerce by selling ice 
cream in Los Angeles at prices lower than sold in places in the adjoining 
states already mentioned. 

A third cause of action restates the same facts as a violation of § 3 of 
the Clayton Act by exclusive requirement agreements aimed at lessening 
competition. 

Another course of action is grounded on § 1 of the Robinson-Patman 
Price Discrimination Act. It alleges discrimination in price between cus-
tomers in the Los Angeles area and those in the localities above men-
tioned. Another cause of action is under § 3 of the Robinson-Patman 
Price Discrimination Act and charges the sale of ice cream at unreason-
ably low prices. 

A final cause of action is based on the California Cartwright Act. It 
charges a combination (a) to create and carry out restrictions in trade 
and commerce (b) to reduce the price of ice cream, and (c) to prevent 
competition in ice cream and kindred products. 

Damages are asked in the present case in the sum of $72,934.35 with 
demand to treble the amount as to the causes of action arising under the 
Sherman, Clayton and Robinson-Patman Acts and to double it under 
the State Act. 

These actions are unique in that they concern acts not between a group 
of corporations which are strangers to one another but acts of a parent 
corporation and its subsidiaries wholly owned and controlled by it. They 
are maintainable only because the Supreme Court in some very recent 
cases has held that a corporation dealing with its subsidiaries may be 
guilty of violations of the anti-trust statutes. 

The philosophy behind the Anti-Trust Laws has been discussed in 
detail by the writer in the prior opinions in these cases. Their aim is: "To 
suppress combinations to restrain competition and attempts to monopo-
lize by individuals and corporations." 

In this manner they seek to maintain the freedom of commerce between 
the States. 

. . . Price discrimination is also condemned by § 1 of the Robinson-
Patman Act, except when made in good faith to meet a competitor's law 
prices, as provided in § 2 (b) of the Act. Any sales made at unreasonably 
low prices are distinctly forbidden by § 3 of the Robinson-Patman Act, 
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when made for the purpose of destroying competition or eliminating a 
competitor. As stated in one of the prior opinions, two conditions must 
concur before prices may be condemned under this section of the Act: 
(a) the prices must be found to be unreasonably low, and (b) they must 
be found to have been established with the design and purpose to 
destroy competition. 

The California Cartwright Act specifically prohibits restrictions in 
trade and commerce. 

. . . the problem, in the last analysis, reduces itself to what I stated 
it to be toward the conclusion of the argument; was the price reduction 
justified by business and economic considerations of the type which 
would govern reasonable persons, confronted with diminishing sales in 
an endeavor to keep their customers or gain others? 

The answer to this question requires us to c;onsider the problem of 
competition and what it entails. When we do this, we must bear in mind 
that the aim of all anti-trust statutes, from their very inception, and the 
aim of the state statutes which have followed them, was to prevent 
monopoly by fostering competition. Too often, at the present time, 
especially in actions instituted by individuals to recover treble damages, 
the contrary aim of the various state "Fair Trade" Acts is attempted to be 
injected into anti-trust litigation. It has no place there. For, as a recent 
writer has stated, the object of the Stales and of some of the Federal 
Regulatory Commissions, such as tlie Federal Trade Commission, seems 
to be to establish a "soft" competition,—a competition that does not hurt 
much. 

. . . In any competitive economy we cannot avoid injury to .some of the 
competitors. The law does not, and vnider the free enterprise .system it cannot, 
guarantee businessmen against loss. That businessmen lose money or even go 
bankrupt does not necessarily mean that competition has been injured . . . We 
cannot guarantee competitors against all injury. This can only be accomplished 
by prohibiting competition. 

It is of the essence of competition that it must, of necessity injure 
others. For, as a three-judge court once wrote: 

Competition is, in its very essence, a contest for trade. 

In such contest, differences in (a) the quality of goods offered, and 
(b) their prices are accepted means of competition. Reputable concerns 
constantly advertise, "We will not be knowingly undersold." And no 
case exists in which the courts have held that a price reduction, in itself, 
not having as its purpose the destruction of a competitor or the monopoli-
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zation of trade or commerce, but made to meet competition in the field 
or to retain trade or custom or to gain new custom, is illegal as such. 

. . . The right of a seller to lower his price in good faith to meet the equally 
low price of a competitor in the sale of goods of like grade and quality, is in 
reality, the right to compete. For to deny a seller the right to meet his com-
petitor's lower price to his customer is in effect to deny him the right to compete 
with that competitor. 

. . . The heart of our national economic policy long has been faith in the 
value of competition. 

. . . It is enough to say that Congress did not seek by the Robinson-Patman 
Act either to abolish competition or so radically to curtail it that a seller would 
have no substantial right of self-defense against a price raid by a competitor. 
For example, if a large customer requests his seller to meet a temptingly lower 
price offered to him by one of his seller's competitors, the seller may well find it 
essential, as a matter of business survival, to meet that price rather than to lose 
the customer. 

. . . When a business concern is confronted with a set of economic 
conditions prevailing in a market, and, after long and mature considera-
tion, decides upon a policy of price reduction, which, in its effect, was not 
so drastic as some of its competitors had offered in particular in.stances, 
should it be penalized because it decided to solve the problem by giving 
to all its customers the benefit of prices which its competitors had given 
to special customers only? 

The answer is obvious. In an industry shot through with favoritism, 
euphemistically called "inducements," is a concern compelled to partici-
pate in the freezing of a partial discrimination when it affects its entire 
business under penalty of damages? There is no principle of law or policy 
that requires the Court to make itself the instrument of so grave an in-
justice. To repeat,—the object of the anti-trust law is to encourage compe-
tition. Lawful price differentiation is a legitimate means for achieving 
the result. It becomes illegal only when it is tainted by the purpose of 
unreasonably restraining trade or commerce or attempting to destroy 
competition or a competitor, thus substantially lessening competition, or 
when it is so unreasonable as to be condemned as a means of competition. 
The price reduction here has none of these stigmata. And if the tests of 
reasonableness, which the writer laid down in one of the prior opinions, 
be applied, it is apparent that the price reduction here was (a) long in 
contemplation; (b) it bore a reahstic relation to previous changes by 
others in the field, either in the locality or elsewhere; (c) it corresponded 
to factors relating to cost of production and demand for the article and 
to continuous shrinkage of Arden's custom,-all of which, after long and 
mature consideration, called for the reduction. These are legitimate cri-
teria for legal price reduction. 
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. . . If the plaintiffs suffered any injuiy, it is that which flows naturally 
and irrevocably from competition. This is not actionable under any of the 
Federal and State statutes involved. 

Judgment will, therefore, be for the defendants. 

T U m E V. BUCK 

1909, 107 Minn. 145, 119 N.W. 946 

Action by Edward C. Tuttle against Cassius M. Buck. 
For more than 10 years last past he has been and still is a barber by 

trade, and engaged in business as such in the village of Howard Lake, 
Minn., owning and operating a shop. The defendant is possessed of large 
means, and is a banker in the village of Howard Lake and is nowise 
interested in the occupation of a barber. For the sole purpose of injur-
ing the trade of the plaintiff and of accomplishing his threats of ruining 
the plaintiffs business and driving him out, the defendant fitted up and 
furnished a barber shop in said village for conducting the trade of barber-
ing. Failing to induce any barber to occupy said shop on his own ac-
count, the defendant has hired a barber to occupy said shop, and to serve 
so many of plaintiff"s patrons as said defendant has been or may be able 
to direct from plaintiff's shop. 

ELLIOTT, J. . . . To divert to one's self the customers of a business rival 
by the offer of goods at lower prices is in general a legitimate mode of 
serving one's own interest, and justifiable as fair competition. But when 
a man starts an opposition place of business, not for the sake of profit to 
himself, but regardless of loss to himself, and for the sole purpose of 
driving his competitor out of business, and with the intention of himself 
retiring upon the accomplishment of his malevolent purpose, he is guilty 
of a wanton wrong and an actionable tort. In such a case he would not be 
exercising his legal right, or doing an act which can be judged separately 
from the motive which actuated him. To call such conduct competition is 
a perversion of terms. It is sinlply the application of force without legal 
justification, which in its moral quality may be no better than highway 
robbery. 

Nevertheless, in the opinion of the writer this complaint is insufficient. 
It is not claimed that it states a cause of action for slander. No question 
of conspiracy or combination is involved. Stripped of the adjectives and 
the statement that what was done was for the sole purpose of injuring 
the plaintiff, and not for the purpose of serving a legitimate purpose of 
the defendant, the complaint states facts which in themselves amount 
only to an ordinary everyday business transaction. There is no allegation 
that the defendant was intentionally running the business at a financial 
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loss to himself, or that after driving the plaintiff out of business the 
defendant closed up or intended to close up his shop. From all that ap-
pears from the complaint he may have opened the barber shop, ener-
getically sought business from his acquaintances and the customers of 
the plaintiff, and as a result of his enterprise and command of capital 
obtained it, with the result that the plaintiff, from vi'ant of capital, ac-
quaintance, or enterprise, was unable to stand the competition and was 
thus driven out of business. The facts thus alleged do not in my opinion, 
in themselves, without reference to the way in which they are character-
ized by the pleader, tend to show a malicious and wanton wrong to the 
plaintiff. 

A majority of the Justices, however, are of the opinion that on the prin-
ciple declared in the foregoing opinion, the complaint states a cause of 
action. 

Judgment for plaintiff affirmed. 

S C H W E G M A N N B R O T H E R S et al. v. C A L V E R T D I S T I L L E R S 
C O R P O R A T I O N 

1951, 341 U.S. 384 

M R . J U S T I C E D O U G L A S delivered the opinion of the Court. 
Respondents, Maryland and Delaware corporations, are distributors of 

gin and whisky. They sell their products to wholesalers in Louisiana, who 
in turn sell to retailers. Respondents have a price-fixing scheme whereby 
they try to maintain uniform retail prices for their products. They en-
deavor to make retailers sign price-fixing contracts under which the 
buyers promise to sell at not less than the prices stated in respondents' 
schedules. They have indeed succeeded in getting over one hundred 
Louisiana retailers to sign these agreements. Petitioner, a retailer in New 
Orleans, refused to agree to the price-fixing scheme and sold respondents' 
products at a cut-rate price. Respondents thereupon brought this suit in 
the District Court by reason of diversity of citizenship to enjoin peti-
tioner from selling the products at less than the minimum prices fixed by 
their schedules. 

It is clear from our decisions under the Sheiinan Act (July 2, 1890, 26 
Stat. 209, ch. 647) that this interstate marketing arrangement would be 
illegal, that it would be enjoined, that it would draw civil and criminal 
penalties, and that no court would enforce it. Fixing minimum prices, like 
other types of price fixing, is illegal per se. United States v. Socony-
Vacuum Oil Co., 310 U.S. 150, 84 L.Ed. 1129, 60 S.Ct. 811; Kiefer-Stewart 
Co. V. Joseph E. Seagram 6- Sons, Inc., 340 U.S. 211, ante, 186, 71 S.Ct. 
259. Resale price maintenance was indeed struck down in Dr. Miles 
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Medical Co. v. John D. Park ir Sons Co., 220 U.S. 373, 55 L.Ed. 502, 31 
S.Ct. 376. The fact that a state authorizes the price fixing does not, of 
course, give immunity to the scheme, absent approval by Congress. 

Respondents, however, seek to find legality for this marketing arrange-
ment in the Miller-Tydings Act enacted in 1937 as an amendment to par. 1 
of the Sherman Act. (Aug. 17, 1937) 50 Stat. 673, 693, ch. 690, 15 USC 
par. 1. That amendment provides in material part that "nothing herein 
contained shall render illegal, contracts or agreements prescribing mini-
mum prices for the resale" of specified commodities when "contracts or 
agreements of that description are lawful as applied to intrastate trans-
actions" under local law. 

Louisiana has such a law. La. Gen. Stat, par 9809. 1 et seq. It permits 
a "contract" for the sale or resale of a commodity to provide that the 
buyer will not resell "except at the price stipulated by (the) vendor." The 
Louisiana statute goes further. It not only allows a distributor and re-
tailer to make a "contract" fixing the resale price, but once there is a price-
fixing "contract" known to a seller, with any retailer in the state, it also 
condemns as unfair competition a sale at less than the price stipulated 
even though the seller is not a party to the "contract." In other words, the 
Louisiana statute enforces price fixing not only against parties to a "con-
tract" but also against non-signers. So far as Louisiana law is concerned, 
price fixing can be enforced against all retailers once any single retailer 
agrees with a distributor on the resale price. And the argument is that 
the Miller-Tydings Act permits the same range of price fixing. . . . 

The argument at first blush has appeal. But we think it offends the 
statutory scheme. 

We note to begin with that there are critical differences between 
Louisiana's law and the Miller-Tydings Act. The latter exempts only 
"contracts or agreements prescribing minimum prices for the resale." On 
the other hand, the Louisiana law sanctions the fixing of maximum as well 
as minimum prices, for it exempts any provision that the buyer will not 
resell "at the price stipulated by the vendor." We start then with a fed-
eral act which does not, as respondents suggest, turn over to the states 
the handling of the whole problem of resale price maintenance on this 
type of commodity. What is granted is a limited immunity—a limitation 
that is further emphasized by the inclusion in the state law and the ex-
clusion from the federal law of the nonsignor provision. The omission of 
the nonsignor provision from the federal law is fatal to respondents' 
position unless we are to perform a distinct legislative function by read-
ing into the Act a provision that we meticulously omitted from it. 

A refusal to read the nonsigner provision into the Miller-Tydings Act 
makes sense if we are to take the words of the statute in their normal and 
customary meaning. The Act sanctions only "contracts or agreements." If 
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a distributor and one or more retailers want to agree, combine, or con-
spire to fix a minimum price, they can do so if state law permits. Their 
contract, combination, or conspiracy—hitherto illegal—is made lawful. 
They can fix minimum prices pursuant to their contract or agreement with 
impunity. When they seek, however, to impose price fixing on persons 
who have not contracted or agreed to the scheme, the situation is vastly 
different. That is not price fixing by contract or agreement; that is price 
fixing by compulsion. That is not following the path of consensual agree-
ment; that is resort to coercion. 

Much argument is made to import into the contracts which respondents 
make with retailers a provision that the parties may force nonsigners into 
line. It is said that state law attaches that condition to every such con-
tract and that therefore the Miller-Tydings Act exempts it from the Sher-
man Act. Such a condition, if implied, creates an agreement respecting 
not sales made under the contract, but other sales. Yet all that are ex-
empted by the Miller-Tydings Act are "contracts or agreements prescrib-
ing minimum prices for the resale" of the articles purchased, not "con-
tracts or agreements" respecting the practices of noncontracting com-
petitors of the contracting retailers. 

It should be noted in this connection that the Miller-Tydings Act ex-
pressly continues the prohibitions of the Sherman Act again "horizontal" 
price fixing by those in competition ivith each other at the same func-
tional level. Therefore, when a state compels retailers to follow a parallel 
price policy, it demands private conduct which the Sherman Act forbids. 
See Parker v. Brown, 317 U.S. 341, 350, 87 L.Ed. 315, 325, 63 S.Ct. 307. 
Elimination of price competition at the retail level may, of course, law-
fully result if a distributor successfully negotiates individual "vertical" 
agreements with all his retailers. But when retailers are forced to aban-
don price competition, they are driven into a compact in violation of the 
spirit of the proviso which forbids "horizontal" price fixing. A real sanc-
tion can be given the prohibitions of the proviso only if the price main-
tenance power granted a distributor is limited to voluntary engagements. 
Otherwise, the exception swallows the proviso and destroys its practical 
effectiveness. 

The contrary conclusion would have a vast and devastating effect on 
Sherman Act policies. If it were adopted, once a distributor executed a 
contract with a single retailer setting the minimum resale price for a 
commodity in the state, all other retailers could be forced into line. Had 
Congress desired to eliminate the consensual element from the arrange-
ment and to permit blanketing a state with resale price fixing if only one 
retailer wanted it, we feel that different measures would have been 
adopted—either a nonsigner provision would have been included or re-
sale price fixing would have been authorized without more. Certainly the 
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words used connote a voluntary scheme. Contracts or agreements convey 
the idea of a cooperative arrangement, not a program whereby recalci-
trants are dragged in by the heels and compelled to submit to price 
fixing . . . 

Reversed. Plaintifs denied injunctive relief against defendant Schweg-
mann Brothers selling plaintiffs' product at cut-rate price. 

G E N E R A L E L E C T R I C C O M P A N Y v. A M E R I C A N BUYERS C O O P E R A T I V E 

(Ky. 1958) 316 S.W.2d 354, 358 

S T A N L E Y , Commissioner. The appeal brings before us the constitu-
tionality of the statute which regulates the resale price of commodities, 
generally called the Fair Trade Act. The trial court held the first section 
of the act constitutional and the second section of the act (nonsigner pro-
vision) unconstitutional. The validity of the entire act was debated on 
appeal. 

. . . The General Electric Company brought this suit against American 
Buyers Cooperative, Inc. to enjoin it from doing what is charged to be in 
violation of the statute and to recover damages therefor. The court sus-
tained the defendant's motion for a summary judgment on the ground of 
unconstitutionality of the second section of the statute, KRS 365.090 and 
dismissed the complaint. 

General Electric Company (hereinafter GE), as is well known, manu-
factures small electric household utilities and appliances that are trade-
marked and bear the brand "General (GE) Electric." The articles are sold 
by GE to franchised wholesale distributors who in turn sell them to retail 
dealers. The appliances are in fair and open competition in Louisville 
and elsewhere throughout the country with commodities of the same 
general class produced and sold by others. GE has expended large sums 
of money in the development of its appliances of a high quality and in 
promoting and advertising them and its trade-mark. 

. . . GE has entered into agreement with many retail dealers in 
Louisville and elsewhere in Kentucky, which agreements provide that 
GE appliances shall not be advertised, offered for sale or sold by the 
dealer at less than the minimum retail resale prices stipulated by GE. 

. . . The defendant, now appellee, American Buyers Cooperative, Inc. 
(hereinafter ABC), is engaged in the general business of selling merchan-
dise, including electric appliances, at retail in Louisville, Kentucky. ABC 
has never signed a Fair Trade Agreement with GE and occupies the 
position of a nonsigner. GE notified ABC on several occasions of the ex-
istence of its Fair Trade Agreements in effect in Kentucky and of the 
minimum retail prices stipulated pursuant to such agreements. ABC re-
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ceived such notices and thereafter sold GE appliances at less than the 
minimum retail prices so stipulated. 

. . . A significant feature of the present statute is that it is confined to 
products bearing a trade-mark, brand or name. The enactment of such 
statutes and the decisions upholding them rest in a large measure upon 
the concept that good will of the owners of the trade-mark, brand or 
name continues to adhere to the commodity until it reaches the ultimate 
consumer and that the owner is entitled to protect its good will by con-
trolling the price of the product. 

Beyond that concept, particularly with respect to the section relating 
to persons who are parties to such contracts, the courts have upheld the 
law as having a constitutional objective that is within the police power 
of a state in order to preserve the general welfare of the people and as 
not delegating legislative power or depriving a person of his property 
without due process of law. 

. . . We are not concerned with the economic and social philosophy 
of such laws or the wisdom of the legislation. We are concerned only 
with the question of whether it is within the power of the Legislature 
under the Kentucky constitution to enact a statute which sanctions the 
fixing of minimum retail prices as described. The question is divisible. 
One part relates to the approval of an express contract made with a re-
tailer directly or indirectly. The other relates to a retailer who is not a 
party to such a contract. The right to jiuiicjial relief from violation of 
such a contract and such a prohibition is, of course, implicit in the legal 
question. 

First section. This part of the statute declares that a contract of the 
kind described shall not be deemed to be in violation of any law of this 
state. It is apparent, therefore, that the premise of the statute is that such 
a contract might or would otherwise be monopolistic, or an illegal re-
straint of trade. Section 198, Kentucky Constitution, imposes the duty 
upon the General Assembly to enact such laws as it deems necessary to 
prevent trusts and other combinations formed "to depreciate below its 
real value any article, or to enhance the cost of any article above its real 
value." This constitutional provision is not self-executing. The General 
Assembly is left to its discretion to determine the need for legislation 
upon the subject. Various statutes dealing with trade practices are em-
braced in Chapter 365 of the Kentucky Revised Statutes. 

. . . We agree that these contracts are not to be regarded as a mo-
nopolistic scheme of price fixing. The economists and the courts recog-
nize a difference between what are termed "horizontal" and "vertical" 
price maintenance agreements. The former are cross-agreements between 
competitors or between the same class of persons, such as producers and 
wholesalers, or persons or concerns in competition with each other with 
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like comiiiodities. The latter are agreements between a producer or manu-
facturer of a particular commodity and those handling the product, in a 
straight line down to and including the retailer. The present scheme is 
regarded as "vertical" price fixing. In Commonwealth v. Grinstead, 111 
Ky. 203, 63 S.W. 427, 56 L.R.A. 709, we held that a contract of this charac-
ter was not within the purview of the Kentucky anti-monopoly statute 
(since repealed). However, the Congress seems to have regarded it neces-
sary to enact the Miller-Tydings Act in 1937 and declare that nothing 
contained in the Sherman Anti-Trust Act, 15 U.S.C.A. 1, should render 
illegal vertical agreements which prescribe minimum prices for the re-
sale of trade-marked commodities when contracts or agreements of that 
description are lawful as applied to intrastate transactions under local 
law. 

. . . Our Bill of Rights declares as one of "the great and essential 
principles of liberty and free government" and as "inherent and in-
alienable " * ° the right of acquiring and protecting property." This is 
free enterprise. Our economic system is founded upon competition— 
"the life of trade." It is an established principle that the constitutional 
guaranty of the right of property protects it not only from confiscation 
by legislative edicts and from the physical taking for public or private 
use, but also (subject to reasonable regulation based upon some reason-
able ground for the public good) from any unjustifiable impairment or 
abridgement of this right, such as depriving the owner of any of its es-
sential attributes or such as restricts or interrupts its common, necessary 
or profitable use. The right of the owner to fix the price at which his 
property shall be sold is an inherent attribute of the property itself. 

Supplemental to this property right provision is sec. 2 of the Consti-
tution which forbids the exercise of arbitrary power of government over 
the "property of free men." 

This statute, we think, is a legislative invasion of the broad constitu-
tional liberty of the people to acquire and protect their property and en-
gage in free trade. 

. . . Although the action authorized by the statute sounds in tort, it 
rests upon the legislative fiat that a nonsigner by force of law is bound 
by a contract of strangers. It would destroy the fundamental principle 
that the obligation of a contract is, in general, limited to the parties mak-
ing it and cannot be imposed upon one not a party or in privity with a 
party or who has not in some legal way assented to the contract. One 
cannot be held hable for the breach of a contract of other parties merely 
because he knows of its existence. See Johnson v. Coleman, Ky., 288 
S.W.2d 348. 

While the term "freedom of contract" does not appear in the federal or 
state constitutions, it is always embraced in the meaning of "liberty" as 
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employed in those instruments, and is safeguarded by the constitutional 
guaranty of "pursuit of happiness," so one has the right to refuse to ac-
cept a contract or to assume such liability as may be proposed. [See 
Sec. 1-9, Chapter 2, Book I, on "Constitutional Protection of Laissez-Faire 
and Liberty of Contract—Due Process."] 

Our conclusion is that the second section of the Act, that is KRS 
365.090, is unconstitutional and the judgment to that eflFect is affirmed. 
We hold, as did the circuit court, that the first section of the statute, that 
is KRS 365.080, is constitutional. 

The judgment is affirmed. 

G E N E R A L E L E C T R I C C O M P A N Y v. T E L C O S U P P L Y 
(1958) 84 Ariz. 132, 325 P.2d 394 

P H E L P S , J . This is an appeal from a judgment of the trial court declar-
ing unconstitutional the Arizona Fair Trade Act of 1936, being A.R.S. 44-
1421 to 44-1424 inclusive. 

The facts are that General Electric Company, a corporation, herein-
after designated as plaintiff, brought an action against Telco Supply, Inc., 
a corporation, hereinafter designated as defendant, seeking to enjoin it 
from selling commodities produced by plaintiff at prices less than those 
stipulated in contracts plaintiff had with other Arizona retail dealers 
which plaintiff claimed was in violation of the Arizona Fair Trade Act. 
Plaintiff had contracts with a number of retail merchants in Arizona who 
handled its products fixing a minimum price at which such products 
bearing its trade-mark or brand name, "General (GE) Electric," were per-
mitted to be sold. Defendant is a "nonsigner" or in other words, it had not 
entered into such an agreement with plaintiff. 

Defendant raised in its pleadings the constitutionality of the Fair 
Trade Act and specifically alleged that said act violates numerous provi-
sions of the federal and state constitutions as hereinafter enumerated. 

On appeal plaintiff has assigned but one error: that the court erred in 
awarding defendant judgment based upon the ground that the Fair 
Trade Act is unconstitutional. . . . 

The legislatures of forty-five states have adopted fair trade acts which 
differ but slightly from their Arizona counterpart, and the courts of some 
thirty odd states are almost equally divided on the question of their con-
stitutionality. . . . 

It is first urged that the act violates the provisions of art. 14, sec. 15 
of the Arizona Constitution which provides that: 
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Monopolies and trusts shall never be allowed in this State and no incorporated 
company, co-partnership or association of persons in this State shall directly or 
indirectly combine or make any contract . . . to fix the prices, limit the pro-
duction, or regulate the transportation of any product or commodity. . . . 

An exclusive privilege or right is indispensable to the existence of a 
monopoly. Its primary characteristic is to stifle competition so as to give 
to a person, association, corporation or combination thereof the control 
over prices of the commodity sought to be monopolized . . . the act 
here involved cannot possibly be construed as creating a monopoly. It 
not only does not stifle or prohibit competition, but expressly provides 
that the act cannot become operative unless the commodity involved is in 
free and open competition with commodities of the same general class 
produced by others. The classification of the commodities affected are 
perfectly legitimate and have a reasonable relation to the object of the 
legislation. The act clearly is designed to protect the brand, name or 
trade-mark of a producer. It is in no sense of the word a price fixing 
law. . . . 

With respect to the right of the legislature to declare the economic 
policy of the state reasonably deemed to promote the general welfare 
and the lack of power of the courts to interfere therewith, we said in 
State of Arizona v. Walgreen Drug Co., 57 Ariz. 308, 113 P.2d 650, in 
considering the constitutionality of the Unfair Sales Act of this state, that 
we approved language used in Nebbia v. People of State of New York, 
291 U.S. 502, at page 537, 54 S.Ct. 505, at page 516, 78 L.Ed. 940, which 
reads as follows: 

. . . [A] 
deemed to 
adapted to 
policy, or, 
wisdom of 
enacted to 
deal. 

state is free to adopt whatever economic policy may reasonably be 
promote public welfare, and to enforce that policy by legislation 
its purpose. The courts are without authority either to declare such 

when it is declared by the legislature, to override it. . . . With the 
the policy adopted, with the adequacy or practicability of the law 
forward it, the courts are both incompetent and unauthorized to 

In General Electric Co. v. Klein, Del., 106 A.2d 206, 211, in discussing 
the constitutionality of the non-signer clause of the Delaware Fair Trade 
Act, the court said: 

. . . The question before us is not the wisdom of this legislation; it is whether 
the situation presents a reasonable necessity for the protection of the public 
welfare, and whether the means bear a reasonable relation to the end sought. 
. . . Aiid if these questions are fairly debatable, the legislative judgment must 
control. . . . 

The McGuire Amendment to the Sherman Anti-Trust Act expressly provides 
that the enforcement of the fair trade acts of the states as it relates to nonsigners 



38 i n t r o d u c t i o n 

shall not constitute an unlawful burden or restraint upon or interference with 
commerce. There is no conflict between the Arizona Fair Trade Act and any 
federal law. Therefore, there is no aspect of the supremacy of laws involved 
in this case. 

Furthermore, we are not impressed with the argument that because the 
Arizona Fair Trade Act came into existence during the depression of the 
1930's it is now invalid. It is a sufficient answer to observe that the act was 
re-enacted in 1956 in the Arizona Revised Statutes. Its enactment was and is 
a proper exercise of the police power of the state in the establishment of a public 
policy relating to the economy and public welfare of the state. Whether the 
nation is in the midst of a depression or an era of prosperity, the principle 
involved is the same. 

We therefore hold that the Arizona Fair Trade Act, A.R.S. Sec. 44-1421 
to 44—1424 inclusive, is constitutional. 

Judgment of the trial court is reversed and remanded with directions to 
render judgment not inconsistent with this decision. 

R O S E N B E R G et al. v. J. C . P E N N E Y C O . et al. 

1939, 30 Cal. App. 609, 86 P.2d 696 

Libel action by Rosenberg against J. C. Penney Co, and others. A. 
judgment for $25,000.00 was entered against the defendant J. C. Penney 
Co. and the defendant appealed. 

Rosenberg and J. C. Penney operated similar stores on opposite sides 
of the street, and were competing for the sale of "gym pants" to the local 
high school. J. C. Penney Co. placed in its store window samples of "gym 
pants," those offered for sale by the plaintiff and those offered for sale 
by J. C. Penney Co. This display consisted of placards comparing the 
garments. The placards attached to the samples offered for sale by the 
plaintiffs stated: "Rosenbergs garments are poorly made seconds or 
prison made merchandise. Seams crooked. Slovenly made. Long loose 
stitches. Notice the shoddy appearance, the wrinkled waist and hems of 
the garment." On a board at the right of the display of the plaintiff's 
goods, the defendant stated concerning its "gym pants": "Note the fine 
workmanship, fullness of cut, etc. We think it no more than fair that the 
Shoddy Garments of Rosenberg & Bush be replaced free of charge by 
them, and that they make good their loud and vociferous boast of selling 
only first grade merchandise." 

These placards remained in the window of J. C. Penney Company 
during all of the day of September 27th. 

PuLLEN, J. . . . It is next contended that the window display was not 
libelous per se. Section 45 of the Civil Code defines a libel as follows: 
"Libel is a false and unprivileged publication by writing, printing, pic-
ture, effigy, or other fixed representation to the eye, which exposes any 
person to hatred, contempt, ridicule, or obloquy, or which causes him to 
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be shunned or avoided, or which has a tendency to injure him in his 
occupation." 

. . . In determining whether or not there is a libel per se [the Court] 
must place itself in the position of a reader under the circumstances of 
(he publication. 

In examining the placards together and separately, in the light of the 
foregoing authorities, the trial court was correct in its conclusion that 
such published matter must be accepted as libelous per se. 

We are unable to reproduce in this opinion photographs in evidence, 
which are before us in the brief of respondents. In this exhibit, however, 
on one side is shown gaiments taken from the stock of Rosenberg & Bush. 
On the other side of the window is a garment on sale by the J. C. Penney 
Company, and affixed to these garments were descriptive legends en-
deavoring to make invidious comparisons with plaintiffs' goods. Appel-
lants argued that these placards amounted to mere legitimate criticism of 
a competitor's stock, and did not therefore constitute libel. However, from 
an examination of the legends hereinbefore set forth, the public would 
naturally infer from such inspection that the firm of Rosenberg & Bush 
was selling as first grade merchandise, garments which were shoddy, 
poorly made seconds, and prison made merchandise, which was being 
offered to the public as first grade merchandise. It is also charged that 
these garments sold by Rosenberg & Bush as first grade merchandise 
were so defective and contained so much starch and filler that they lost 
25 per cent of weight after laundering, and that its customers had 
been defrauded by purchasing as preshrunk garments, those which were 
not preshrunk, and that the seams were crooked; that they had long 
stitches and were slovenly made; and that they were offered for sale de-
spite the loud and vociferous boast of Rosenberg & Bush that they were 
selling only first grade merchandise. From the foregoing it is clearly 
apparent that Rosenberg & Bush were accused of fraud and deception 
and unfair deahng with their customers. Charges of this nature are 
libelous per se. 

. . . There are two classes of statements concerning the goods of a 
competitor, first, where the statement is made with reference to goods or 
products, but there is also included libelous words concerning the seller, 
which impute to him, in connection with the sale of such goods, fraud, 
dishonesty, or questionable business methods; and, secondly, statements 
that go no further than to criticize the goods of a competitor, which 
criticism is based upon or appeals to a personal taste or preference of the 
buyer, but contains no imputation against the honesty or integrity of the 
merchant in the sale of the goods. 

It is the claim of appellant that the window display in question falls 
under the second class and was merely legitimate competition. 
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. . . It needs but a reading of the placards to show that appellants went 
far beyond this legitimate comparison. 

. . . Judgment of $25,000 against defendant will be reduced to 
$5,000.00 compensatory damages and $5,000 for exemplary damages. 

T R I A N G L E P U B L I C A T I O N S , I N C . v. C E N T R A L PUB. CO. , I N C . 

1954, 117 F. Supp. 824 

R E E V E S , C I R C U I T JUDGE. This controversy arises from a business that 
originated early in the development of television and has endeavored to 
expand (in the wake of television development) a business that, in a way, 
accompanied the advance of television development, and it then sought 
to utilize the opportunities attending the development of television in 
Kansas City and its environs. 

The plaintiflE and its predecessors or constituents within the last two or 
three years in most eastern cities began the issuance of magazines de-
signed to serve the public in connection with approaching or coming 
television displays or programs. As the number of television channels 
increased in the Midwest, it followed such increases and supplied its 
service and helpful magazines to the public. And for that purpose it 
expended large sums of money to promote and advertise its service 
magazines. 

As a preliminary, in the year 1953, it caused its magazines prominently 
designated as TV Guide to be sold and distributed in the Kansas City 
area. Toward the end of that year it definitely planned and definitely 
arranged to open a place of business in Kansas City and to issue and 
distribute its localized magazine giving to the public advance television 
programs. 

The cover of its magazine displayed in prominent and conspicuous 
lettering or insignia "TV Guide." 

On the other hand, the defendant (incorporated late in 1951) had been 
issuing in Kansas City a magazine which conspicuously advertised or 
displayed on its front cover the design or insignia "TV Preview." It 
furnished to the public locally, substantially the same information the 
plaintiff had furnished elsewhere and which it was planning to supply 
in the Kansas City area v̂ dth a cover magazine containing the letters and 
word "TV Guide." 

That the plaintiff in the very nature and course of business would 
expand and did expand into Kansas City was anticipated by the defend-
ant. 

. . . On December 4, 1953, after the plaintiff had leased property and 
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had made its definite arrangement to open offices in Kansas City, defend-
ant issued its magazine containing conspicuously on its front cover the 
insignia or designation "TV Guide." This was done after it was knovm 
that the plaintiff had entered the Kansas City area. 

. . . This suit was filed on December 21, 1953, and a preliminary re-
straining order was issued without notice. 

. . . The controversy does not involve an infringement of a trademark. 
It is not contended that such exists but the contention is that the defend-
ant is unfairly competing with the plaintiff. The sole and only question is 
whether plaintiff had acquired a secondary meaning in the use of the 
descriptive words "TV Guide." 

. . . The plaintiff relies upon the rule that a trade-name, as in this case, 
may acquire a secondary meaning. This is a familiar doctrine. A second-
ary meaning identifies the product with the proprietor in the minds of 
the public. 

However, a second user will be guilty of unfair competition if he 
adopts the name, mark or design with knowledge that it has acquired a 
secondary meaning elsewhere and that the first user intends to invade the 
territory and expand his business. 

The fact that a trade mark or trade name may have acquired a 
secondary meaning in one locality does not mean that it has acquired 
such meaning in an entirely different trade area where the public is 
unfamiliar with such name or mark. 

It should be stated here that, as announced above, the public, through 
advance information and otherwise of plaintifl^s magazine, had become 
familiar with the name employed by the plaintiff. 

. . . The rule announced by the Supreme Court of the United States in 
Hanover Star Milling Co. v. Metcalf, 240 U.S. 403, loc. cit. 415 and 419, 
36 S.Ct. 357, 361, 60 L.Ed. 713, followed the common law: 

But where two parties independently are employing the same mark upon 
goods of the same class, but in separate markets wholly remote the one from 
the other, the question of prior appropriation is legally insignificant; unless, 
at least, it appear that the second adopter has selected the mark with some 
design inimical to the interests of the first user, such as to take the benefit of 
the reputation of his goods, to forestall the extension of his trade, or the like. 

. . . It is unnecessary to mvdtiply authorities. Quite clearly the de-
fendant was advised and understood that the plaintiff was extending its 
operations into the Kansas City area. In fact, plaintiff"s magazine had al-
ready been introduced in Kansas City and its area and the defendant 
was apprised of that fact. It knew, moreover, not only of the expanding 
business of the plaintiff, but that it was on the moment of extending its 
operations into Kansas City, and after it had actually established head-
quarters in Kansas City, the defendant, for the first time, issued a maga-
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zine f learly imitative of the name and mark used by the plaintiff on the 
cover of its magazines. The defendant abandoned an equally descriptive 
and significant mark, "TV Preview" and adopted that of the plaintiff. 

Under all of the authorities this was unfair competition even though 
the plaintiff had not fully entered the area. 

It follows that the plaintiff is entitled to a temporary injunction. 

Review Questions and Problems 

1. The meaning of "due process of law" in the Fourteenth Amendment 
is now fundamentally diiferent from that in 1905. Illustrate by appro-
priate cases how this difference came about. 

2. "Under our form of government where the written constitution, by 
its own terms is the supreme law, some agency of necessity must have 
the power to say the final word as to the validity of a statute assailed 
as unconstitutional. The constitution makes it clear that the power has 
been entrusted to the court. . . . But to say that the words of the 
constitution mean today what they did not mean when written—that 
is, that they do not apply to a situation now to which they applied 
then—is to rob that instrument of the essential clement which con-
tinues it in force as the people have made it. . . ." Discuss the above 
statement from the standpoint of legal philosophy and economics. 

3. During a national emergency the legislature of state A passed an act 
which authorized the district courts of the counties to extend the 
period of redemption from foreclosure sales, "for such additional 
time as the court may deem just and equitable." How can this legisla-
tion be harmonized with the obligations of contract and due process 
clauses of the Fourteenth Amendment? Home Building <b- Loan Assn. 
V. Blaisdell, 290 U.S. 398 (1934). 

4. An independent contractor enters into a contract to clean windows 
and do janitor work for a manufacturer who produces articles, part 
of which are shipped in interstate commerce. The window-washing 
contractor's employees are employed under conditions less than the 
minimum required by the Fair Labor Standards Act. A suit is brought 
to enjoin the contractor from violating the act. Decide the case. 
Tobin V. Johnson, 198 F.2d 130 (1952). 

5. "Price control is one of the means available to the states and Congress 
in their respective domains for the protection and promotion of the 
welfare of the economy." It is important to determine what com-
modity is subject to price controls. Who determines whether its 
production and distribution affect the health, safety, and welfare of 
the people? Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381 
(1940). 

6. "It has never been supposed, since the adoption of the Constitution, 
that the business of the butcher, the baker, the tailor, the wood-
chopper, the mining operator, or the miner was clothed with such 
public interest that the price of his conduct or his wages could be 
fixed by state regulation." Justify this statement by an economic 
theory. 

10. 

11. 

7. "The state has power to prevent the individual from making certain 
kinds of contracts, and in regard to them the Federal Constitution 
offers no protection." May a state in the exercise of its police power 
prohibit gambling contracts, contracts for the sale of narcotics, to-
bacco, fireworks, oleomargarine, birth-control devices, obscene litera-
ture, and contracts which include waiver of the warranty for fitness, 
use and purpose of commodities offered for sale? 

8. "Declaring such Statutes unconstitutional under the due process clause 
of the Fourteenth Amendment, these decisions elevated iberty of con-
tract to the status of fundamental property rights . . . and formu-
lated the then-prevailing philosophy of social Darwinism." What 
does the statement "under the philosophy of social Darwinism" mean? 

9. The words "due process" cannot be defined with exactness. It is 
certain that these words imply a conformity with natural and inherent 
principles of justice. To what authority is left the task of determining 
what are "natural and inherent principles of justice"? 
"The United States is as much bound by its contracts as are indi-
viduals." If this statement is true,'upon what theory could Congress 
abrogate the gold clause in all of the government's obligations? 
Perry v. United States, 294 U.S. 330 (1935). 
"Our pluralistic system has three main organized elements, the state, 
the corporation, and the Union." Discuss what effect these three ele-
ments have upon the operation of the free enterprise system. 

12. What similarity may be found between mercantilism and modern 
capitalism? 

13. The steam engine accelerated the Industrial Revolution. Discuss the 
effect of automation on the present economic system. 

14. Sunbeam Corporation, a manufacturer, entered into a contract with 
its wholesalers, which had for its purpose the control of resale prices. 
Under the contract the wholesalers promised not to sell Sunbeam 
commodities below certain stipulated prices and to refrain from sell-
ing commodities to retailers who refused to sign price maintenance 
contracts. X induces these wholesalers who signed contracts with Sun-
beam, to sell Sunbeam commodities below the stipulated price to 
non-signer retailers. Has X breached any duty? Has he committed 
a tort? 

15. A, the only grocer in Centerville, quarrelled with B. B rented a building 
and made plans to enter the grocery business in the same community. 
Under what conditions, if any, will A be able to enjoin B? 

16. X Co. was engaged in selling farm wagons in a certain state when Y 
Co. entered the state with a competitive make. X Co. instructed a 
representative to follow the sales agent of Y Co. and to harass or 
threaten until the sales agent left the territory. What recourse, if any, 
has Y Co.? 

17. A, the owner of a certain make of car, is asked by F, a friend, how he 
likes the car. A replies that it has a very weak transmission. Assuming 
that the statement is untrue, will the manufacturer or retailer of the 
car have an action against A.f" 

18. A used a "Good Housekeeping" certification seal to indicate approval 
of certain consumer items and a guarantee. Can B later use as a trade-
mark on items of an identical nature, "Good Housekeeper"? 
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T9. W. Parker desires to manufacture fountain pens and to give the pens 
of his manufacture his name. Assuming there is at present a pen by 
that name, has he a right to do so? 
Elgin Watch Co., located at Elgin, Illinois, manufactures watches, 
giving them the name of Elgin. Will a competitor be able to apply 
that name to its watches if they are made in Elgin? 
X Co. sells dresses under the trade name of "Sweet Sixteen." He has 
been engaged in the business for many years in the eastern and middle 
western states. Y Co., with knowledge of the good will attached, pro-
poses to sell dresses under the same name in Washington, Oregon, 
and California. May Y Co. be enjoined at the request of X Co.? 
Yale Lock Co. manufactures locks of all kinds under the name "Yale." 
X Co. desires to manufacture bricks and sell them under the same 
name. Should it be able to do so? 
X Co. manufactures Stetson hats. Y Co. desires to manufacture and 
sell Stetson shoes. Should it be permitted to do so? 

24, The Mahogany Association objected to the use by X of the term 
Philippine Mahogany to \<'ood which X imports. The association pub-
lished to X's customers that X's product was "an inferior wood and 
not comparable to mahogany, that it would not stand up, is a counter-
feit, a substitute and a fraud." May X enjoin the use of similar state-
ments in the future and recover damages for disparagement of goods? 

25. A sells his restaurant together with good will to B. Six months later 
A opens a competing restaurant across the street. There was no 
covenant in the contract that A would not open another restaurant. 
May B enjoin A? If there was a promise by A not to compete for 3 
years, may B enjoin A.?̂  May A use his own name in the business four 
years later? 

20. 

21. 

22. 

23. 

3 
C l a s s i f i c a t i o n 

of the 
Law 

1-12. Written, or statutory law. The court, by its decision, lays down 
a principle based upon custom or convenience and thus creates a prece-
dent that will be controlling in similar future controversies. The reports of 
such controversies are published in books known as "reported cases." In 
these books will be found the unwritten law, or the common law. Al-
though the common law is written, it is called unwritten law, in con-
tradistinction to those rules which have been formulated into law by 
legislative action. These legislative enactments are called written law, or 
statutory law. 

The Constitution of the United States and the constitutions of the vari-
ous states are the fundamental written law. All other law must conform 
to, or be in harmony with, these constitutions. The constitutions define 
and limit the powers of government for the purpose of giving protection 
to the individual who lives under government, and for whose benefit 
government is formed. 

Legislative enactments by Congress, by the various state legislatures, 
by cities and towns, and by other smaller governmental units must con-
form to the c-nstitutions and find in them their authority, either express 
or implied. Such legislative enactments, called statutes, form a greater 
part of the written law. 

Uniform legislation. "The Uniform Commercial Code." A great por-
tion of the written law—state legislation—which affects or concerns busi-
ness, had its inception with the National Conference of Commissioners on 
Uniform State Laws. The National Conference of Commissioners on 
Uniform State Laws is made up of Commissioners appointed by the Gov-
ernors of the states. This national body has for its purpose: "(1) The 
promotion of the uniformity in state laws on all subjects where uniform-
ity is deemed desirable and practicable; (2) to draft model acts on (a) 
subjects suitable for interstate compacts, and (b) subjects in which uni-
formity will make more effective the exercise of state powers and promote 
interstate co-operation; and (3) to promote uniformity of judicial deci-
sions throughout the United States." Subjects approved for consideration 
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by the Commissioners are referred to special committees with instruc-
tions to prepare and report a draft of acts. Expert draftsmen are em-
ployed to assist in drafting the acts. Tentative drafts are submitted yearly 
to the conference for discussion, criticism, and correction. When approved 
by the National Conference, the Uniform Acts are recommended to the 
State Legislatures for adoption. The National Conference within the last 
sixty years has drafted and approved one hundred and fourteen acts. 
Some of the more important acts are: The Uniform Negotiable Instru-
ments Act; The Uniform Partnership Act; The Uniform Sales Act; The 
Uniform Warehouse Receipts Act, with amendments; The Uniform 
Limited Partnership Act; The Uniform Bills of Lading Act; The Uniform 
Principal and Income Act; The Uniform Stock Transfer Act; The Uni-
form Trust Receipts Act; The Insurers Liquidation Act; and The Uniform 
Act Governing Secured Creditors Dividends in Liquidation Proceedings. 
The above acts have been adopted by some or all the states. 

In cooperation with The American Law Institute, The National Con-
ference of Commissioners on Uniform State Laws has now completed 
what is known as the "Uniform Commercial Code." It is stated the pur-
pose of the code is to collect in one body the law that "deals with all the 
phases which may ordinarily arise in the handling of a commercial trans-
action from start to finish." "The concept of the present act is that 'com-
mercial transaction' is a single subject of the law notwithstanding its many 
facets." Since The Uniform Negotiable Instruments Act, The Sales Act, 
The Warehouse Receipts Act, The Bills of Lading Act, The Stock Trans-
fer Act, and The Trust Receipts Act need drastic "revisions in order that 
they may better serve modern commercial activity," it is believed that an 
"integration" of these various fields of commercial law would be more 
desirable than amendments to each of them as separate acts. Conse-
quently the "Uniform Commercial Code" has been drafted as an act 
"relating to certain commercial transactions in or regarding personal prop-
erty, including fixtures and contracts and other documents concerning 
them, including sales, commercial paper, foreign remittances, letters of 
credit, bank deposits and collections, certain other miscellaneous banking 
transactions, investment securities, bills of lading, warehouse receipts, 
other documents of title, and various types of financing security; provid-
ing for public notice to third parties in certain circumstances; regulating 
procedure, evidence and damages in certain court actions involving such 
transactions, contracts or documents; to make uniform the law with 
respect thereto; and repealing inconsistent legislation." 

The above recommended Uniform Acts become effective when adopted 
by the legislative body of a state. The statutes of each state must be 
examined to determine which particular Uniform Acts have become 
state law. The "Uniform Commercial Code" is under consideration in 
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many states, and at present has been adopted by the legislatures of eight-
een states. (See Section 1-3 supra.) 

1-13. The common law and the civil law. The term common law has 
several meanings. In Section 1-12 above, the term is used to distinguish the 
law developed by the courts from that enacted by legislatures. The term 
is also used, probably in its largest sense, to distinguish between the Eng-
lish system of law and the systems of law developed in other sections of 
the world. 

The sources ot the American common law for the most part are found 
in the English law. The American colonists were governed by charters 
granted by the King of England. These charters were general in their 
nature and left much to be worked out by the people of the colonies. 
Since most of the colonists were of English origin, they naturally were 
controlled by the customs of their mother country. In Louisiana, and, to 
some extent, in Texas and California, the Civil law or the Roman law is 
the basis of the legal system, because these states were founded by 
French and Spanish peoples. The law of Continental Europe is based 
more directly upon the Roman law. 

1-14. Public and private law. Anglo-American law may be divided 
into two main divisions—pofo/ic law and private law. Public law is the law 
pertaining to the public as a whole, and it may be divided into three 
general classes. (1) Constitutional law concerns itself with the powers of 
the federal and state governments which are exercised through legislation 
and executive orders. The extent of the powers of Congress and state 
legislatures to pass laws and of the executives of the federal government 
and the states to issue orders involves questions of constitutional law. (2) 
Administrative law is concerned with ofiBcials, boards, and commissions 
created by legislative enactments for the purpose of carrying out legis-
lative functions. Orders and decrees of administrative boards, such as 
the Interstate Commerce Commission, the Federal Trade Commission, 
the National Labor Relations Board, and so forth, fall within the field of 
administrative law. The term also includes the remedies granted to an 
individual who is injured by the illegal acts of administrative officers, 
boards, and commissions. (3) Criminal law consists of statutes and general 
maxims that forbid certain conduct as detrimental to the welfare of the 
state and provide punishment therefor. 

Private law is all that body of law which pertains to the relationships 
between individuals in organized society. It may be separated into certain 
fields, such as contracts, agency, sales, negotiable instruments, business 
organizations, and so forth. The law in these areas and others pertaining 
to business law is fully treated in the main text material of this book. 
The law of crimes and torts will, therefore, be briefly discussed in the 
sections to follow. 
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1-15. Criminal law. Actions between persons are called civil suits or 
actions. Criminal actions are prosecuted by the state as the moving party 
(plaintiflF) against any citizen for the violation of a duty prescribed by 
the common or statutory law. Crimes are either common law crimes or 
statutory crimes, and in states where a criminal code has been adopted, 
all crimes are statutory in character. Conduct that violated custom or 
Christian principles and shocked the community sense of propriety con-
stituted a crime at common law. Blasphemy, murder, rape, riot, adul-
tery, and conspiracy are illustrations. By statute, "a crime or public 
offense is an act or omission forbidden by law, and punishable upon con-
viction by either of the following punishments: (1) Death; (2) Imprison-
ment; (3) Fine; (4) Removal from office; (5) Disqualification to hold and 
enjoy any office of honor, trust, or profit under the constitution or laws 
of this state." In the absence of complete codification, common law 
crimes are still recognized, and incomplete statutes are supplemented by 
common law as to mode of indictment and punishment. Crimes against 
the United States are enumerated and defined by federal statute. 

Crimes are classified as treason, felonies, and misdemeanors. Treason 
is defined by the federal constitution as follows: "Treason against the 
United States shall consist only in levying war against them, or in adher-
ing to their enemies, giving them aid and comfort." A like provision is 
found in state constitutions. 

Felonies are offenses usually defined by statute to include all crimes 
punishable by death or by imprisonment in the state prison. Examples 
are murder, grand larceny, arson, and rape. 

Crimes of lesser importance than felonies, such as petty larceny, simple 
assault, drunkenness, trespass, disorderly conduct, and vagrancy, are 
called misdemeanors and are usually defined as any crimes not punish-
able by death or by imprisonment in the state prison, but punishable by 
fine or confinement in the local jail. It is sometimes said that every statute 
for the breach of which there is a penalty by way of fine or imprisonment 
in the local jail is a criminal statute. There is a difference of opinion as 
to whether acts in violation of city ordinances that provide for fine and 
imprisonment as a penalty are crimes. Violation of tra£Bc ordinances, 
building codes, and similar municipal ordinances where prosecution takes 
place before a city magistrate are sometimes termed petty offenses, or 
public torts, and are not included within the term crime. 

1-16. Law of torts. The law of contracts deals with the enforcement 
of rights and duties arising out of agreements created by the mutual as-
sent of the parties. The law of crimes deals with the enforcement of 
duties imposed by the state. The law of torts deals with the enforcement 
of duties existing between individuals as members of society. A breach 
of such duties may be both a tort and a crime, for example, assault and 
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battery, trespass, and nuisances. Each member of society is entitled to 
have certain interests protected. Some of these interests are: (1) Freedom 
from bodily harm or apprehension of bodily harm. Invasions of these in-
terests are called assault, battery, and false imprisonment. (2) Freedom 
from injury to property. Invasions of this interest are called trespass to 
goods, conversion of chattels, and trespass to land. (3) Freedom from 
disparagement of reputation. Invasions of this interest are called defa-
mation, libel, and slander. (4) Freedom from invasion of the right of 
privacy. (5) Freedom from interference with business relationships. In-
vasions of this interest are called deceit, threats and intimidations to 
customers, inducement of breach of contract, and slander of title and 
trade name. For a more complete discussion of the law of business torts, 
see Book I, Chapter 2, Section 1-11. If any member of society invades such 
protected interests of another, the party injured has a right to be reim-
bursed in damages for the wrong committed. This wrong is called a tort. 

1-17. Tortious conduct. Conduct is tortious if any of the following 
elements are present: (1) If it is intentional; that is, if the actor intends 
his conduct to result in injury to another. A strikes B accidentally while 
mingling in a crowd. A here intends no harm. A's conduct is not tortious. 
A must intend harm. (2) If it is in such "reckless and wanton disregard of 
the safety of others" that the actor should know or should have reason to 
know that harm will likely result. A recklessly and knowingly drives 
through a stop light. B is injured. A's conduct is tortious. (3) If it is negli-
gent; that is, if there is failure to exercise due care. Due care is what a 
reasonable man, guided by those circumstances which ordinarily regu-
late the conduct of human beings, would do or would not do under the 
circimistances. A, a garage owner, or his employees, leave oil-soaked rags 
and waste near B's stored cars. The rags ignite and burn the cars and 
adjacent buildings. A is liable for loss of the cars and adjacent buildings. 
A was negligent in leaving the highly inflammable material where it 
might cause damage. A's lack of knowledge of the dangerous quality of 
the oily rags is immaterial. Manufacturers of chattels which are likely to 
be dangerous because of hidden defects are liable for injury caused by 
reason of the defective materials used. B is injured by reason of the col-
lapse of an automobile wheel. The manufacturer of the car is liable be-
cause he was negligent in using defective material and in providing 
improper inspection. (4) Conduct is tortious under certain unusual situa-
tions where absolute liability is imposed, even though the actor is inno-
cent and exercises reasonable care. Harm caused by dangerous or tres-
passing animals, blasting operations, and escape of fire are examples. Strict 
liability is also imposed by workmen's compensation statutes. (5) "The 
unreasonable and unlawful use by a person of his own property, either 
real or personal, or from his own unlawful, improper, or indecent activity, 
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which causes harm to another's person, or the use ot his property, or the 
pubhc generally" is tortious conduct. This conduct is generally described 
as a nuisance. Nuisances may be either private or public. A private 
nuisance is one that disturbs the interest of some private individual, 
whereas the public nuisance disturbs or interfers with the public in gen-
eral, is in violation of some penal statute, and hence is a crime. 

"An owner of property, although conducting a lawful business thereon, 
is subject to reasonable limitations and must use his property so as not to 
unreasonably interfere with the health and comfort of his neighbors, or 
to their right to the enjoyment of their property." Trade, business, and 
industrial activities are often nuisances by reason of their location, and 
liabihty is imposed even in the absence of negligence. For example, 
slaughterhouses, stables, chemical works, refineries, and tanneries, be-
cause of their offensive odors, may interfere with the peaceful enjoyment 
of property of adjacent landowners. Also, garages, filling stations, rock 
crushers, and skating rinks may be nuisances because of noise; factories 
and smelters, by reason of the escape of noxious gases. Whether a 
particular trade, business, or industrial activity constitutes a nuisance 
depends upon the locality in which it is conducted and the nature and 
extent of the harm resulting from its operation. The principle of law 
here involved is the basis of the zoning ordinances by which cities regu-
late the location of business enterprises. Under the power of the state 
to protect health, morals, and general welfare of its citizens, known as 
police power, the legislature may declare what activities of a trade or 
business constitute a nuisance and may destroy or limit such activities. 

1-18. Trespass to goods. The unlawful interference by one person 
with the control and possession of the personal property of another is a 
trespass. One is entitled to have exclusive possession and control of his 
personal property and may recover for any physical harm to his goods 
by reason of the wrongful conduct of another. Conversion is the wrongful 
disposition and detention of goods of one person by another. A party in 
possession of the goods of another, who upon demand wrongfully or for 
insufficient cause refuses to return the same, is guilty of conversion. Any 
exercise of dominion by another of the true owner's goods is a tortious 
act entitling the owner to recover either the goods or damages. For ex-
ample, the wrongful sale of goods by a bailee, by an agent, or by a 
pledgee of goods is trespass to goods. 

1-19. Trespass to land. The one in exclusive possession of land is 
entitled to enjoy the use of the land free from interference of others, 
either by direct interference or by indirect interference through instru-
mentalities placed upon the land. Entry upon the land of another is a 
trespass even though the one who enters is under the mistaken belief that 
he is the owner by purchase, or has a right, license, or privilege to enter 
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thereon. Intention to enter or invade the premises of another without 
consent of the owner is a trespass. In absence of negligent conduct, no 
trespass is committed if a person or his goods are accidentally placed 
upon another's land; thus, property placed upon another's land without 
negligence on the part of the owner does not make the owner of the 
property a trespasser. 

At common law, the owner owns the air space above the land. Con-
sequently, stretching telephone and high-tension wires above one's prop-
erty without consent is a trespass. Whether airplanes flying over the 
land of another is a trespass raises some doubt. The interference with 
the right of exclusive possession is the basis of trespass. It is doubtful 
whether an owner of land has exclusive possession of the atmosphere 
above the land. The United States Air Commerce Act of 1926 and the 
Regulations of the Secretary of Commerce, 1928, as well as the Uniform 
State Law for Aeronautics, provide that the "navigable air space" above 
the "minimum safe altitudes of flight" shall be "subject to a public right 
of freedom of interstate and foreign air navigation." The Uniform State 
Law provides that "the ownership of the space above the land and waters 
of this state is declared to be vested in the several owners of the surface 
beneath, subject to the right of flight. . . . Flight in aircraft over the 
lands and waters of this state is lawful, unless at such a low altitude as 
to interfere with the then existing use to which the land or water, or 
space over the land or water, is put by the owner, or unless so conducted 
as to be imminently dangerous to persons or property lawfully on the 
land or water beneath." Landing aircraft on another's land is unlawful, 
except where a forced landing is necessary. Although such forced land-
ing is not a trespass, nevertheless, the owner of the aircraft is liable for all 
damages caused by such landing. (For a detailed discussion of property 
rights in space, see Book I, Chapter 1, Section 1-5.) 

1-20. Law and equity. The term equity is peculiar to Anglo-American 
law. Equity arose because of the failure of the law to give adequate and 
proper remedy. In early English law the courts could not give remedies 
for injuries received unless the King's original writs covered the particu-
lar remedy sought. Consequently, the proceedings at law were so limited 
that it was often impossible to obtain justice in the King's Courts. 

In order that justice might be done, the person seeking a remedy sought 
redress from the King in person. Since the appeal was to the King's con-
science, he referred such matters to his spiritual adviser, the Chancellor. 
Such an individual was usually a church oflicial, and in giving a remedy 
he usually favored the Ecclesiastical law and the Civil law. 

By such method there developed a new system of procedure and new 
rules. Action involving these rules were said to be brought in "Chancery" 
or in "Equity," in contradistinction to suit "at law" in the King's Courts. 
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Many rights not recognized in the common law were created and 
enforced. For example, trusts in lands were recognized; rescission was 
allowed on contracts created through fraud; injunction and specific per-
formance were developed. 

Law as a remedy gives only money damages, whereas equity gives the 
plaintiff what he bargains for. Thus, A, by contract, agrees to deliver 
to B, for a consideration, a very valuable article, something that cannot 
be duplicated. Upon A's breach, B's only remedy in law is money dam-
ages, which are not adequate, because it is the specific article that B 
desires. In equity, however, B can, by specific performance, force A to 
deliver the article. 

Again, if A persists in trespassing upon B's land, B's remedy in law is 
damages for injury done. A may pay the damages and trespass again. 
In equity, however, B may enjoin A from going on his land, and, if A 
continues, he is subject to arrest for contempt of court. 

Further, a trustee, having legal title and the right to manage and con-
trol an estate, may sell the estate or employ it for his own use. By a bill 
in equity, however, the beneficiary may enjoin the trustee from further 
misuse and may force him to give an accounting. 

In a few states, courts of equity are separate and distinct from courts 
of law. In most states the equity and law courts are organized under a 
single judge who has two dockets—one in law, the other in equity. 
Whether the case is in equity or law is determined by the remedy desired. 
Modern Civil Practice Acts have abolished the common law names here-
tofore used to distinguish different forms of actions at law and in equity. 
The first pleading in civil actions, whether at law or in equity, usually is 
called the "complaint." The first pleading by the defendant is called the 

6. A, driving his car in a reckless manner, collides with B, causing B's 
ear to enter C's yard throwing out D, who lands in C's yard, causing 
damage to C's property. Is A Uahle to B? Is B liable to C? Is D liable 

7. A parks his car upon a dark street without parking lights. B, while 
negligently driving down the street, hits and damages A's car. Has 
B a defense in an action by A? 

8. A, an aviator, while flying above the prescribed statutory height over 
B's land, is compelled because of engine trouble to land upon B s 
property. Is A liable as a trespasser? In landing, A damages growing 
crops. What liability has the owner of the aircraft? 

9. A has owned and operated for a number of years a smelter and 
foundry. A large residential district has developed near the factor)^ 
A small stream adjacent to the factory passes through a park created 
within the residential district. Pollution of this stream by the factoiy 
has become obnoxious to the residents. Fumes and noises from the 
factory are harmful and disturbing to the people of the vicinity. What 
remedy, if any, has a resident of the community against A? 

10. Where did equity have its origin? When are the laws of equity ap-
plicable? Who usually presides at the equity courts? 

n . What is the written law? What forms the foundation of the written 
law? 

answer. 

Review Questions and Problems 

1. A hits and slightly injures B during a friendly scuffle. Is A guilty of a 
tort? A throws a brick in a crowded street intending to break B's 
window, but hits and injures C. Is A liable to B and CP Has A com-
mitted both a tort and crime? 

2. A, a patent medicine manufacturer, without B's permission, publishes 
an advertisement including B's picture, with laudatory statements by 
B of the value of the medicine. B is a doctor. Is A liable to B? 

3. A is invited as a guest to come upon B's land. C without invitation 
enters B's land with A. Is C a trespasser? 

4. B has A's permission to place his automobile upon A's lot for three 
weeks. After three weeks have elapsed, B goes upon A's lot to get his 
car. Is B guilty of trespass? 

5. A, while engaged in blasting stumps upon his land, exercises every 
reasonable caution, places warning signs, and so forth. However, 
rocks and debris are thrown upon B's adjoining land. Is A liable to BP 
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1-2T. Classification of courts. In the United States there are two large 
classes of courts, state courts and federal courts. 

State courts. The state courts, authough not subject to uniform classi-
fication, may be grouped as follows: supreme courts, intermediate courts 
of appeal, and trial courts. The trial courts are called courts of first 
instance because it is here that an action at law or a suit in equity is 
started. Trial courts are also named according to the governmental unit 
of which they are a part. A circuit court usually has the geographical limi-
tations of a county and is located at the county seat. It is called a circuit 
court because in early times a single judge sitting as a court travelled 
from one county to another. Other county courts are chancery courts, 
county courts, district courts, and justice's courts, often limited to town-
ships. Courts with jurisdiction limited to a city are called municipal 
courts. 

Courts are also named according to the subject matter with which 
they deal. Probate courts deal with wills and the estates of deceased 
persons; domestic relations courts, with divorces, family relations, juve-
niles, and dependent children; criminal and police courts, with violators 
of state laws and municipal ordinances; and trafiic courts, with traflBc 
violators. For an accurate classification of the courts of any state, the 
statutes of that state should be examined. 

United States courts. The courts of the United States are created by 
the authority of the Constitution, and their jurisdiction is limited by the 
grant of power given to the federal government by the states through the 
Constitution The Constitution of the United States provides in Section 1, 
Article III, that "The judicial power of the United States shall be vested 
in one Supreme Court and in such inferior courts as the Congress may 
from time to time ordain and establish. The judges both of the Supreme 
and inferior courts shall hold their offices during good behavior, and shall, 
at stated times, receive for their services, a compensation which shall not 
be diminished during their continuance in office." 

The courts of the United States that are inferior to the Supreme Court 
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are the United States Courts of Appeal and the United States District 
Courts and other special courts such as the Court of Customs and Patent 
Appeals, the Court of Claims, and the Court of Tax Appeals. The district 
courts are the trial courts of the federal judicial system. The great ma-
jority of the cases heard in the federal courts originate in the district 
courts. There are 95 United States District Courts presided over by 230 
United States District Judges. The number of judges in each judicial 
district is determined by statute, and it depends upon the volume of busi-
ness. The district courts have original jurisdiction, exclusive of the courts 
of the states, over all offenses against the laws of the United States. Fed-
eral crimes—offenses against the laws of the United States—can be prose-
cuted only in the federal courts. The accused shall be entitled to a trial by 
a jury in the state and district where the crime was committed. The same 
facts may constitute a crime against both state and federal authority. 
Robbery of a federal bank is a crime against both sovereigns. The robber 
may be tried by both the federal and state courts. 

In civil actions the district courts have jurisdiction where the matter 
In controversy exceeds the sum or value of $10,000, exclusive of costs or 
interest, and is between; (1) citizens of different states or (2) citizens of 
a state and foreign states, or citizens or subjects thereof. Juri.sdiction here 
rests on a controversy in excess of $10,000 and "diversity of citizenship," 
i.e., the plaintiff and defendant must be citizens of different states. This 
does not prevent the plaintiff from bringing his suit in a state court, but 
if the defendant is a citizen of another state, the defendant has the right 
to have the case removed to the federal court. A defendant, by having the 
case removed to the federal court, has an opportunity of having a jury 
selected from a larger area than the county where the cause arose, thus 
avoiding the possibility of jurors prejudicial to the plaintiff. For the pur-
pose of suing in a federal court a corporation is considered a citizen of 
the state where it is incorporated. The United States District Courts have 
jurisdiction to try cases involving more than $10,000, even though di-
versity of citizenship is not involved, if the law suit arises out of rights 
granted by the Constitution, laws, or treaties of the United States. For 
example, a district court has jurisdiction to try a suit in equity brought 
by persons engaged in sheep raising and living in the same state if the 
matters in controversy exceed. $10,000 and the relief sought is to test the 
constitutionality of the Taylor Grazing Act, which regulates and controls 
sheep grazing on federal lands. 

The district courts may also hear cases arising under the Constitution 
or federal laws and treaties that involve personal rights without reference 
to the money value of the controversy. For example, the amount of the 
controversy is not a jurisdictional question when the suit is brought by 
the United States or an officer thereof and arises under the Constitution 
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or federal laws and treaties. The civil actions involving personal rights 
concern admiralty, bankruptcy, setting aside orders of administrative 
boards—like the Interstate Commerce Commission—matters relating to 
patents, copyrights and trademarks, taxes, elections, restraint of trade, 
federal lands, regulating commerce, the rights of freedom of speech, press 
and religion, the liberty of the individual protected by the Fifth Amend-
ment,- also those rights secured to individual citizens by the Fourteenth 
Amendment to the Constitution of the United States. District courts have 
concurrent jurisdiction with the Court of Claims in suits against the 
United States for sums not exceeding $10,000. By statutes the district 
courts now have original jurisdiction to try tort cases involving damages 
to citizens caused by officers or agents of the federal government. District 
courts have power to issue writs of habeas corpus and where heard and 
determined by three judges to grant injunctions in a variety of cases. The 
variety of actions and suits over which the United States district courts 
have jurisdiction are numerous. For a complete listing see 28 U.S.C.A., 
§ 1331-1441 (1949) (Supp. 1955). 

Direct appeals from the decisions of the district courts to the United 
States Supreme Court may be made in several situations, such as: (1) In 
criminal cases where the decision of the lower court is based upon the 
invalidity or construction of a statute upon which the indictment or 
information was founded. (2) Where the lower court has held an Act of 
Congress unconstitutional, and an agency of the government is a party. 
(3) Where the lower court consisting of three judges has either granted 
or denied after notice an interlocutory or permanent injunction. 

The intermediate courts of appeal from the United States District 
Courts are called the United States Courts of Appeals. In 1891 because 
of the heavy burden placed upon the United States Supreme Court, 
Congress established the Courts of Appeals. The 95 federal judicial 
districts are divided into 11 circuits, and Courts of Appeals have been 
established for each circuit. These courts are not trial courts and are 
limited to appellate jurisdiction only. After a case has been decided by a 
district court, a dissatisfied party may appeal to the Courts of Appeals 
of the circuit in which the district court lies. 

In most cases the decisions of the Courts of Appeals are final. The juris-
diction of the court is determined by Coijgress and it may be changed 
from time to time. Cases in the Courts of Appeals may be reviewed by 
the Supreme Court by a writ of certiorari granted upon a petition of any 
party to any civil or criminal case before or after a judgment or decree 
in the Courts of Appeals. The writ of certiorari to review a judgment of 
the Courts of Appeals is within the discretion of the Supreme Court. The 
writ will be issued where necessary to secure uniformity of decision or to 
bring cases of grave public concern to the court of last resort for decision. 
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Cases in Courts of Appeals may also be reviewed by the Supreme 
Court in which a state statute has been held unconstitutional and a fed-
eral question is presented. Also, the Courts of Appeals may by certifica-
tion seek instructions from the Supreme Court on any question of law in 
any civil or criminal case. 

The United States District Court and the Courts of Appeals cannot 
review, retry, or correct the judicial errors charged against a state court. 
Final judgments or decrees rendered by the highest court of a state are 
reviewed by the Supreme Court of the United States. State cases ap-
pealed to the United States Supreme Court must concern the validity of 
a treaty or statute of the United States or must present a question involv-
ing the validity of a state statute on the grounds that the statute is re-
pugnant to the Constitution, treaties, or laws of the United States and that 
the state decision is in favor of the statute's validity. Where a case in-
volves the constitutionality of a state statute or treaty, or when a citizen's 
rights, privileges, or immunities under the constitution or laws are im-
paired, the case may be brought to the United States Supreme Court by 
writ of certiorari. 

The Supreme Court has original and exclusive jurisdiction in all con-
troversies between two or more states, all proceedings against ambas-
sadors, public ministers, consuls, and domestics of foreign states, all con-
troversies between the United States and a state, and all actions by a 
state against citizens of another state or country. 

1-22. The jurisdiction of courts. "Jurisdiction means the power given 
to a court by the constitution or the legislature to adjudicate concerning 
the subject and parties, to determine the cause, to render a judgment, 
and to carry such judgment into effect." For example, "probate courts 
shall have the original jurisdiction of all probate matters, namely, the 
settlement of estates of deceased persons, the appointment of guardians 
and conservators, the settlement of their accounts, the regulation of all 
matters relating to apprentices and the supervision of the sale of real 
estate of deceased persons for the payment of debts." 

1-23. Jurisdiction over tiie subject matter. In order that a court may 
act, it must have jurisdiction over the subject matter coming before it. 
That is, the subject matter of the case must come within the limits of the 
court. For example, a probate court would not have jurisdiction to de-
termine questions of law involving a civil suit for damages. Likewise a 
court has certain geographical limits within which it must act. A circuit 
court in one county would have no jurisdiction to determine title to the 
land lying within the boundaries of another county. Likewise a court in 
one state would have no jurisdiction to hear a case upon an actionable 
cause arising in another state. 

Courts are also limited in their jurisdiction as to the amount of money 
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involved in the suit. For example, a "justice of the peace shall have 
jurisdiction in all actions on book accounts where the amount of the 
balance owing to the plaintiff shall not exceed $200." 

1-24. Jurisdiel'lon over the person. In order to render a binding judg-
ment, a court must have jurisdiction, not only over the subject matter, 
but also over the person of the defendant. 

This jurisdiction is accomplished by a summons that issues out of the 
court in which the case is to be tried and is delivered to the sheriff to be 
served upon the individual made defendant in the suit. 

Every person sued is entitled to such notice, either by personal service 
or by publication, in order that opportunity to defend may be given. 

The summons must be served within the geographical limits of the 
court because the oflScers of one governmental unit have no authority to 
serve a summons outside their particular county or state. A sheriff of a 
county in Illinois would have no authority to serve a person in the state 
of Missouri. By statute in some states, a summons issuing out of an equity 
court in one county can be served by a sheriff of another county in the 
same state. In other instances the summons can be served only by the 
sheriff of the county in which the court sits and which is within its 
jurisdiction. If a person comes into the state or county, as the case may 
be, and is served with a summons by the sheriff, such person is then under 
the authority and jurisdiction of the court. 

In case the defendant is a nonresident of the place where the suit is 
brought, service may be had by publication. This situation, however, does 
not give the court authority to render a personal judgment for damages. 
Accompanied by proper attachment proceedings, service by publication 
does bring under the court's jurisdiction all attached property of a non-
resident which lies within the territorial limits of the court, so that such 
attached property is liable for the judgment debt and may be used to 
satisfy the judgment. 

Review Questions and Problems 

1. Name and classify the various federal courts. By what authority is the 
United State Supreme Court created? How does it differ from the 
lower federal courts? 

2. Name four state courts. What jurisdiction does the justice's court have? 
3. Over what must the courts have jurisdiction in order to render a judg-

ment? Has one court any jurisdiction over a matter arising in another 
county? May a court render a judgment against a person who is not 
found in the county? 

5 
L e g a l P r o c e d u r e s 

for R e s o l v i n g 
C o n f l i c t s 

1 -25. Instituting suit. A legal proceeding is initiated when the plaintiff 
files with the clerk of the court a complaint, a declaration, or a petition, as 
the case may be, depending upon the jurisdiction. This paper, called the 
first pleading, has for its purpose the statement of alleged facts upon 
which the plaintiff rests his cause of action. The pleading indicates the 
remedy he desires and serves to inform the defendant of the nature of 
the lawsuit. Upon the filing of the complaint or petition, a summons is 
issued out of the office of the sheriff and served upon the defendant. 
Sometimes, particularly if the remedy sought is in equity, a copy of the 
complaint or petition is delivered to the defendant. 

Suits at law or in equity under Modern Practice Acts are called civil 
actions, as distinguished from criminal actions. Proceedings in attach-
ment, ejectment, eminent domain, forceable entry and detainer, and claim 
and delivery, are statutory remedies, and the proceedings are regulated 
by special statutes. Civil actions arising out of injuries to property or 
persons are called tort actions. Also suits for damages arising out of breach 
of contract are included within the term civil actions. Suits which seek 
specific performance of contracts, bills for accounting against trust offi-
cers, and also suits to prohibit injurious conduct and continuing trespass 
upon real property are called equitable actions. 

1-26. The summons. The clerk of the court issues the summons, which 
the sheriff of the county serves upon the defendant. 

The following is the usual form of a summons: 

COURT SUMMONS 
In the Name of the People of the State of Illinois. In the Court 

of County, Illinois. 
John Doe 

Plaintiff 
vs. No. 

Richard Roe 
Defendant 

To the above named defendants: 
You are hereby summoned to answer the complaint in the above entitled 

cause. 

119 
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Take notice that you must file your answer or otherwise make your appear-
ance in said court held in the court house in the city of , I linois, 
on or before the first (or third) Monday in the month of , 1 9 . . . 
provided this writ shall be served upon you not less than 20 days prior to said 
date. 

If this writ shall be served upon you less than 20 days before said date, you 
will file your answer or otherwise make your appearance in said court on or 
before the third (or first) Monday in the month of , 1 9 

If you do not appear according to the command of this writ, plaintiff may 
take judgment against you by default. 

This summons must be returned by the officer or other person to whom it was 
given for service, with indorsement thereon with service and fees, if any, not 
later than 5 days after service thereof and in no event later than the date first 
above named. 

W I T N E S S the clerk of said court and the seal thereof, 
at , Illinois, this day of , 19. . . .. 

(Seal) 

Clerk 

Plaintiff's attorney (or plaintiff, if he be not represented by attorney) 

Address 

1-27. Service of the summons. The sheriff, upon receipt of a sum-
mons, proceeds at once to search out the defendant. The defendant 
must be served personally, that is, the sheriff must leave a copy of the 
summons with the defendant in person. A corporation is served with 
process when a copy of the summons is left with its president if he can be 
found in the county in which the suit is brought; if the president cannot 
be found in the county, then service may be had when a copy of the sum-
mons is left with any agent of the corporation found in the county. The 
method of service is not always the same in the various states. In a few 
jurisdictions the summons may be left with an adult member of the de-
fendant's household or with some person at the defendant's place of 
business. 

A defendant may waive service of process and enter his appearance or 
he may authorize his attorney to accept service for him. Such entry of 
appearance must be in writing and must be made a part of the record in 
order that jurisdiction may be had over the person of the defendant. 

1-28. Return of summons. A definite period of time is prescribed by 
statute within which a sheriflF must make service and return the summons 
to the clerk. For example, in some jurisdictions service must be had 
twenty days before the court convenes. Otherwise, the suit goes over to 
the next term for want of service. When the summons is served, the 
sheriff indorses the summons when, where, and upon whom served, with 
a statement of his fees. This procedure is called the sheriff's "return." 
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1-29. Judgment by default. After the return of the summons by the 
sheriff, the court has jurisdiction over the person of the defendant. The 
defendant must show why judgment should not be entered against him. 
If the defendant fails to defend his case by filing proper pleadings or 
fails to appear within a definite period of time, a judgment will be given 
against him for want of plea or of appearance. This judgment is called 
a judgment by default. The plaintiff may then proceed to prove his 
damages and to secure judgment for damages and costs. After proof, 
the court enters the amount of damages and costs upon the court docket, 
which stands as a judgment against the defendant as shown by the record 
of the court. 
• 1-30. Framing the issues. As heretofore stated, the first pleading must 
clearly and accurately allege facts sufficient to give a right of action 
to the plaintiff. The purpose of such a pleading is to inform the defend-
ant of the charge that the plaintiff has against him. The defendant's 
attorney, after studying the complaint, may choose one of several different 
ways to meet it. On motion to the court the defendant may object to the 
complaint, pointing out specifically its defects. If such defects be true, 
the court may dismiss the action or give the plaintiff an opportunity to 
amend. The defendant's attorney, through such motion, may admit all 
of the facts alleged in the complaint by arguing that those facts are not 
sufficient to give the plaintiff a cause of action. Such motion, called a 
demurrer, raises a question of law, not a question of fact. If the court 
finds the complaint sets forth facts sufficient to give the plaintiff a cause 
of action, it will overrule the demurrer. The court will then grant leave 
to the defendant to answer the complaint, or, on the defendant's failure 
to do so, enter a judgment by default for the plaintiff. If the court finds, 
however, that the complaint fails to state facts sufficient to give the 
plaintiff a cause of action, the court will sustain the demurrer or motion 
and grant leave to the plaintiff to amend. 

After the determination of the sufficiency of the complaint, the defend-
ant will file his pleading, called an answer, which may admit certain facts 
and deny others. By this process, called pleading, the issues of the suit 
are determined by arriving at some point of law or fact, affirmed by one 
party and denied by the other party, by which the court and jury will 
know what questions of law and of fact are to be decided. 

1-31. The trial. The issues having been framed, the case is ready for 
trial. The judge will set a day for the trial at which jurymen will be 
present, unless the parties agree to have the case heard by the court 
rather than by a jury. The jury is selected by the lawyers from the exist-
ing panel. The witnesses are then called, each one being sworn before 
testimony is received from him. No evidence will be permitted to come 
before the jiu-y unless it has a direct bearing upon the issues raised by 
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the pleadings. The witnesses for the plaintiff are heard first; then the 
witnesses for the defendant are called. After all the evidence is in, the 
lawyers argue the case and try to convince the jury of the merits of their 
clients' positions. The court, at the close of the arguments, instructs the 
jury as to the law, whereupon the jury retires to make its decision. The 
foreman of the jury, usually the first person approved by both attorneys, 
reads a verdict in some such form as follows: "We, the jury, find the issues 
for plaintiff (or defendant as the case may be) and assess the damages that 
he is entitled to recover at dollars." 

1-32. A suit in equity. The first pleading in equity, as in law, is 
generally called a complaint, however, in other jurisdictions the first 
pleading may be called a bill or petition. The chronological method of 
procedure in equity is similar to a suit at law. But a law action is tried 
before a jury, whereas a suit in equity is generally before the judge only. 
Equity suits arise when there is no adequate remedy at law. Since law 
gives only money damages and they may be insufficient to make the in-
jured party whole, equity gives the plaintiff what he bargained for. (See 
Book I, Chapter 3, Section 1-20.) 

Proof and hearings. Usually a suit in equity is tried before the judge 
without a jury. By statute in some states a jury may be had to hear the 
evidence, as in divorce cases. The verdict of the jury in these cases is ad-
visory only and is not binding on the court. The judge passes upon ques-
tions of both law and fact and may decide the case upon the bill and 
answer without the introduction of oral testimony. If the facts are 
voluminous and complicated, the judge often refers the case to another 
person, called a master, to take the testimony. This is the usual procedure 
where an accounting is required. The master hears the evidence and 
reports back to the judge his conclusions of fact and law. Sometimes the 
master's duty is confined only to the hearing and reporting of testimony. 

Decrees. The decision of the court in equity is called a decree. A 
judgment in a court of law is measured in damages, whereas a decree of a 
court of equity is said to be "in personam," that is, it is directed to the 
defendant, who is to do, or not to do, some specific thing. 

If the remedy sought is not damages but some affirmative act on the 
part of the defendant, that is, specific performance of contract or other 
equitable remedy, and the defendant fails to file an answer, or if the filed 
answer is stricken and an amended answer is not filed within a period 
prescribed by statute, the plaintiff is entitled to a decree "pro confesso." 
Such decree is like a judgment by default in a court of law. 

Decrees are either final or interlocutory. A decree is final when it 
disposes of the issues in the case, reserving no question to be decided in 
the future. A decree quieting title to real estate, granting a divorce, or 
ordering specific performance is final. A decree is interlocutory when it 
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reserves some question to be determined in the future. A decree granting 
a temporary injunction, appointing a receiver, and ordering property to 
be delivered to such a receiver would be interlocutory. 

Contempt of court. Failure upon the part of the defendant to obey a 
decree of a court of equity is contempt of court. Any person in contempt 
of court may be placed in prison or fined by order of the court. 

1-33. Remedies. It has been previously noted that a person may 
bring an action at law to recover money damages for the breach of a 
contract or for injury to his person or property and that a suit in equity 
may be brought for relief other than money damages. Equity affords 
remedies such as injunction, rescission of a contract for fraud, and spe-
cific performance of a contract in situations where the remedy at law by 
way of money damages is not regarded as an adequate one. 

If a person has obtained a judgment or decree there remains the ques-
tion of how such judgment or decree may be enforced in the event that 
the losing party does not voluntarily comply. The failure to comply with 
the terms of an equity decree renders the party in contempt of court and 
subjects him to fine or imprisonment should he continue in default. If a 
person against whom a judgment at law is rendered does not satisfy it 
the person who has obtained the judgment may apply for a writ of exe-
cution. Tliis will direct the sheriff to seize the property of the judgment 
debtor and to sell enough thereof to satisfy the judgment and to cover 
the costs and expenses of the sale. If the judgment debtor's property does 
not sell for enough to pay the judgment and costs, the judgment creditor 
may at a later date have execution issued for the deficiency against such 
property as the debtor may then own. Execution may also be levied 
against intangible property, such as bank accounts, which may be taken 
in satisfaction of the judgment. Wages may be garnisheed in satisfac-
tion of a judgment but statutes closely regulate the amount of wages that 
can be garnisheed and otherwise restrict the use of this remedy. It 
should be noted that certain property of a judgment debtor is by statute 
exempt from execution. Thus, the statutes provide for a homestead ex-
emption and necessary household items, clothing, and the tools used by 
a person in his trade are also exempt. 

In many states the unsatisfied judgment becomes a lien upon the real 
property owned by the judgment debtor at the time of the judgment, or 
any real property acquired by him during the life of the judgment. Thus 
the debtor could not convey a clear title to such property unless the 
judgment lien were satisfied. 

In addition to the remedies available to obtain enforcement of a judg-
ment, other remedies are available to give assurance to a plaintiff that 
the defendant will be able to satisfy a judgment rendered against him and 
to prevent the defendant from disposing of his property so as to defeat 
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the coUection of a judgment. The most common of these remedies is at-
tachment. The plaintiff at the time of the issuance of the summons may 
have the property of the defendant seized pending the outcome of the 
trial. Likewise, any obligations owing to the defendant may be garnisheed 
by serving proper notice upon the person indebted to the defendant-
employer, bank, and so on-that the money owed shall not be paid to the 
defendant until the court shall so order. Attachment is governed by 
statute and these vary among the states. The attaching creditor must file 
a bond for the protection of the defendant, and the statutes provide 
methods whereby the attachment may be discharged. 

Other remedies which are available prior to judgment include civil 
arrest and receivership. 

1-34. Non-fudieial methods for resolving conflicts. There are situa-
tions in which it is not advantageous to settle business disputes by judi-
cial proceedings. The amount involved, the necessity for a speedy decision, 
the nature of the contest, the uncertainty of a legal remedy, the unfavor-
able pubhcity, and the expense entailed are factors in avoiding a court 
trial. 

Since proceedings in judicial tribunals are by law the authorized legal 
method to adjudicate controversies, other methods are few and limited. 
Compromise by accord and satisfaction (see Book II, "Contracts," Chapter 
13, Section 2-127), self-help, and arbitration are possible remedies. Accord 
and satisfaction are inadequate to avoid litigation unless satisfaction is 
obtained. If the agreement for an accord is broken, resort to the court is 
necessary to enforce the promise. Self-help is not satisfactory because the 
aggressor is likely to create more difficulties than he settles. Arbitration 
as an extra-judicial procedure is the most inexpensive, speedy, and 
amicable method of settling disputes and avoiding litigation. Arbitration 
has been defined as "a contractual proceeding, whereby the parties to any 
controversy in order to obtain an inexpensive and speedy final disposi-
tion of the matter involved select judges of their own choice and by con-
sent submit their controversy to such judges for determination in place 
of tribunals provided by ordinary process of law.''^ 

Arbitration, as a contractual method or as a proceeding prescribed by 
statute, is distinguished from appraisement. Arbitration presupposes a 
dispute to be tried and decided by disinterested third parties. An ap-
praisement is a proceeding agreed upon in advance for the determination 
of a value, damages, a loss, a quantity, or a measure, and not for the 
purpose of finding liability. It has for its purpose preventing disputes, not 
setthng differences. Since appraisers are experts in their particular field, 
they are permitted large discretion in their choice of proceeding. In 

1 Alderman v. Alderman (Tex. Civ. App.), 296 S.W.2d 312, 314, (1956). 
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performing their duties they act on their own knowledge and investiga-
tion and are not required to hear evidence. In absence of fraud, collusion, 
or mistake, their decision is binding on the parties. Since arbitration has 
for its purpose settling a controversy, its proceedings are different. Arbi-
tration may be called a quasi-judicial proceeding. Its rules and regula-
tions are set by statute or stipulated by contract. Upon notice, a hearing 
is held, testimony taken, deliberations had, and a decision rendered by 
the arbitrators called an award, without the necessity for written plead-
ings, motions, rules of evidence, and other formal requirements of a law 
suit. 

Arbitration has long been recognized at common law. Its use and 
effectiveness, however, have been limited by a negative attitude on the 
part of the courts. Agreements to submit existing and future contro-
versies to arbitrators have met judicial opposition, because it is alleged 
such agreements "oust the courts of jurisdiction." It is argued that dis-
putes are not private matters, but matters of public concern; courts are 
public institutions to settle controversies; citizens ought not be permitted 
to deprive themselves or others of the protection of public tribunals and 
well established procedures. Furthermore, the opposition to arbitration 
contends that to permit individuals to create tribunals and to provide for 
their procedures by contract in order to settle their disputes, constitutes 
an indirect repeal of that legislation which provides for judicial process. 
This is particularly true as to future disputes, because a person should 
not bind himself in advance to remove his right to judicial process and 
appeal before he is aware of the nature of the controversy. Courts are in-
stitutions to redeem wrongs and settle controversies and their power to 
function ought not be contracted away. 

Such ideas, however, have not prevailed. It is contended that there 
never "have been any factual basis for holding that an agreement to 
arbitrate 'ousted' jurisdiction. It has no effect upon the jurisdiction of 
any court. Arbitration simply removes a controversy from the arena of 
litigation. It is no more an ouster of judicial jurisdiction than is a com-
promise and settlement . . . or a covenant not to sue. Each disposes of 
issues without litigation. One no more than the other ousts the court of 
jurisdiction." 

Even though arbitral agreements may not "oust" the court's jurisdic-
tion, at common law they are not a very effective method for settling 
controversies. There are several reasons. First, since it is assumed that 
arbitrators are the agents of the parties, their authority can be cancelled 
at any time, thus making the stability of the arbitral procedure rest upon 
the continued consent of the parties. Second, either party at any time may 
revoke the agreement by giving notice of refusal to comply, leaving only 
a remedy for damages for the breach of contract. Since a party always 
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has the power to breach a contract, an arbitral agreement is no different 
from any other agreement for which a judicial proceeding is necessary to 
recover for a breach. A defendant who has broken a contract to arbi-
trate is not precluded from defending the action thereon, for he can 
insist that the plaintiff is entitled to nominal damages only. 

The inadequacy of common law arbitration led to remedial legislation. 
In nearly all states, arbitration is now subject to statute. These statutes 
vary greatly, depending upon their purpose. Some come to the aid of the 
common law, some set up new and complete methods of procedure. 
Where a statute recognizes the existence of common law arbitration, 
failure to comply strictly with the statutory procedure will not avoid the 
proceedings. However, when the statute provides for a definite complete 
procedure, strict compliance is necessary, otherwise the proceedings are 
null and void. It is held that even though strict statutory compliance has 
not been made, a proceeding at common law may be conducted, provided 
the parties have not previously contracted what particular method shall 
be used. 

In many states, statutes are merely declaratory of the common law. In 
others, statutes are enacted to make arbitral proceedings more effective. 
They eliminate the necessity for a suit on the award, by allowing the 
award to be entered as a judgment in the court, upon which an execution 
may issue; by removing the common law right of revocation; by compel-
ling specific performance of the agreement to arbitrate and by the en-
forcement of the award. Some jurisdictions have statutes which provide 
for compulsory arbitration. Nevertheless, it is held that statutes compel-
ling parties to submit to arbitration are in violation of the constitutional 
right to trial by jury. Moreover, they violate the Fourteenth Amendment 
of the Federal Constitution, if the statute makes the decision of the 
arbitrators final and closes the courts to litigants. However, if there is an 
appeal to the courts from the arbitrator's award, no constitutional rights 
have been denied. 

Since statutes vary widely, no attempt will be made to discuss these 
differences. By way of illustration, however, some of the provisions of a 
typical statute are here listed: 

1. Persons may submit any controversy to commercial arbitration ex-
cept disputes concerning the title to real estate, and conditions of employ-
ment under collective bargaining agreements. 

2. By written contract there may be arbitration of any controversy 
arising from a contract, or from a refusal to perform the whole or any 
part of a contract. Likewise, an agreement in writing may be made to 
submit to arbitration any controversy existing between the parties. 

3. Any party aggrieved by the failure, neglect, or refusal of the other 
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party to perform under a contract, or to submit a dispute to arbitration, 
may petition the court for an order directing that the arbitration be 
carried out according to the terms of the agreement. Upon hearing, if the 
court finds that making the contract to arbitrate or submission to arbi-
trate is not an issue, the court shall direct the parties to proceed to arbi-
trate according to the terms of the agreement. 

4. If, however, there is doubt as to the making of the contract or sub-
mission, the court shall try the issue, either with or without a jury. If it 
is found that no contract was made, the petition shall be dismissed. If 
it is found that a contract to arbitrate or to submit was made, and there 
was a default, the court will issue an order directing the parties to pro-
ceed with arbitration according to the contract. 

5. After an award has been made, it is filed with the clerk of the court 
and after twenty days, if no exceptions are filed, it shall become a judg-
ment upon which an execution may be issued for satisfaction, as if a 
judgment had been entered in a civil action. 

6. Exception to an award may be made for the following causes: cor-
ruption, fraud, partiality, misconduct, exceeding power, and mistake, or 
upon an award resting on matters not within the statute. 

7. Appeals from the judgment may be taken as in any legal action, 
and such appeals cannot be denied by contractual provisions. 

8. If it appears that the award should be vacated, the court may refer 
it back to the arbitrators, with instructions for correction and rehearing. 
If the arbitrators do not act, the court has jurisdiction to try the case. 

Arbitration as a "substitute for the courts for settling controversies" is 
an excellent procedure if it works. But if it does not work and there is 
resort to the courts, the very end sought is not accomplished. In spite of 
the uncertainty of the law about arbitration, the procedure for arbitration 
has been a successful method for settling differences within trade groups 
and associations. There has been sufficient experience in the field for the 
publication of standard contract clauses, rules, and procedures. 

The previous attitude of the courts, the question of whether arbitration 
is a matter of contract concerned with substantive law, or a matter of 
procedure regulated by contract or statute, makes for conflict both at 
common law and in statutes. Therefore, the student is advised to refer 
to local decisions and statutes for complete information. 

TtSS. Appeals. Most of the material in this chapter under the head-
ing "Court Procedure" relates to what occurs at the trial of a case in 
the lower court. After the trial, the defeated party may not be satisfied 
with the judgment of the court or the verdict or the jury. A dissatisfied 
party to a suit has a right of appeal to a higher court. The cases collected 
and abstracted in this text, except those taken from the Federal Supple-
ment, which reports cases tried in United States District Courts, and some 
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cases from the New York Supplement, have been tried in a lower court 
and had an appeal taken to a higher court. Since appellate procedures 
are not uniform in the several states, state statutes and court rules 
should be consulted. 

In preparation for and during the trial, attorneys are careful to point 
out what seem to them errors of procedure, of introduction of testimony, 
or of instructions to the jury. In taking exceptions to the rulings of the 
court and noting errors, the attorney at the trial is laying a foundation 
for an appeal. Whether plaintiff or defendant, the person who appeals 
is called the appellant, the opposite party on the appeal is called the 
respondent or appellee. If the defendant appeals, his name will usually 
appear first in the reported case although his name appeared last in the 
case below. Care must be used in reading a reported case in order to 
ascertain the relationship of the parties. In order to perfect an appeal, the 
dissatisfied party must comply with the statutes, either state or federal 
as the case may be, and with such rules as are prescribed by the appellate 
court. 

A party to a judgment, decree, or appealable order, may by himself 
or by attorney give notice in open court at the time the judgment or 
decree is rendered that he intends to appeal from such judgment, decree, 
or order, or from some specific part. The court will enter in his docket 
the fact that such notice was given. Statutes provide that appeals must 
be taken within a certain number of days from the entry of the judgment, 
usually 30, 60, or 90 days. The party desiring the appeal must give notice 
to the opposing party within a time prescribed by statute that such 
appeal is taken. The filing of the notice of appeal and its entry upon the 
journal of the court where the trial was held give the appellate court 
jurisdiction of the case. After the appellate court has acquired jurisdiction, 
it may dismiss the appeal upon its own motion or that of the respondent 
if there are any statutory omissions in perfecting the appeal. 

Within at least ten days after giving notice of appeal, the appellant 
serves on the adverse party an undertaking (surety-bond) to the effect 
that the appellant will pay all damages, costs, and disbursements that 
may be awarded against him on the appeal. This is to protect the 
respondent so that he may collect his judgment if the appellant loses on 
appeal. Upon no objection or upon acceptance of the bond or surety by 
the respondent, the appeal is said to be perfected. 

Within at least 30 days (time varies in different states) after the appeal 
is perfected, the appellant shall file with the clerk of the appellate 
court what is known as a transcript. The transcript consists of a copy 
of the judgment, decree, or order appealed from, the notice of appeal, 
the proof of service upon the respondent, the undertaking (bond) and 
such other papers as are required by the rules of the court. If the appeal 
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is from a decree in equity, and if the cause is to be tried anew on the 
evidence by the appellate court, the clerk of the lower court forwards, 
together with a copy of the evidence heard, all depositions (written 
testimony) and other papers filed with the clerk in the lower court. The 
respondent, if he so desires, is entitled to a copy of the evidence. Such 
evidence is considered a part of the "transcript." 

The bill of exceptions. A bill of exceptions is a written instrument 
in which are set out the objections or exceptions made and taken by 
the attorneys during the trial to the decisions, rulings, and instructions 
of the trial judge. The rulings excepted to are stated with an enumeration 
of as much evidence as is necessary to explain the exceptions. Sometimes 
the bill of exceptions may include all of the testimony, including the 
exhibits offered, received, or rejected, and the instructions for the jury, 
given or refused. The bill of exceptions must be agreed to by the parties, 
"settled" or "allowed," signed by the trial judge, and filed with the clerk 
of the trial court. When this is done, it becomes a part of the record of the 
case. 

In order to present the case to the appellate court, the appellant must 
prepare and file a "brief." The brief will contain a statement of the case 
and, in an action at law, a list of the assignment of errors upon which the 
appellant has based his reasons for appeal. The assignment of errors 
found in the "bill of exceptions" and set out in the "brief" may contain 
any of the following: 

1. The court upon the examination of witness X erred in failing to 
sustain the objection to the admission of testimony in response to the 
following questions: (Here in the brief are set forth the questions, the 
objections, the answers given, and so forth.) 

2. The court erred in denying the motion for a nonsuit or directed 
verdict. (Here are set out the exact motion and the court's ruling.) 

3. The court erred in giving or in failing to give the following instruc-
tions: (Here are set out the instructions, the objections made, and so 
forth.) 

4. The court erred in its decision because the statute under which the 
action was brought is unconstitutional. (Here are set out the statute and 
the reasons for its unconstitutionality.) 

The next division of the "brief" sets out the points and authorities 
relating to the particular assignments of error. Here the attorney presents 
the particular propositions he seeks to have sustained. Previously decided 
cases will be cited as authority for the propositions proposed. 

The next division of the "brief" contains the arguments on both fact 
and law by which the attorney attempts to show how the court committed 
the errors alleged. The respondent or appellee files a brief of like charac-
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ter setting out his side of the case with points, authorities, and arguments. 
By such procedure the case on the issues raised gets to the court of ap-
peals for decision. 

The court of appeal upon receipt of the case will place it on the 
calendar for hearing. The attorneys will be notified of the time and will 
be given an opportunity for oral arguments. After deliberation by mem-
bers of the court, an opinion will be written stating the law involved and 
giving the court's reasons for its decision. The court by its decision may 
afiBrm or reverse the court below, or the court may send the case back 
for a new trial. At the end of each published opinion found in the reports, 
there will appear in a few words the result of the court's decision. Such 
words may be "affirmed," "reversed," "reversed and remanded," and so 
forth, as the case requires. 

1-36. Judicial reasoning. After a court of review decides a case, the 
court prepares and publishes an opinion which states the reasoning on 
which the decision is based. In many cases, the general character of such 
reasoning is deceptively simple; the court has determined that some rule 
or rules of law are applicable, and has decided the case accordingly. 

Such reasoning has been characterized as syllogistic in form. Accord-
ing to this view, the applicable rule of law is stated as the major premise, 
the facts to which the rule applies as the minor premise, and the court's 
determination as the conclusion. Thus, to illustrate from an actual case: 
"No woman is entitled to recover damages against a party who has 
seduced her spouse" (major premise), "the plaintiff is a woman" (minor 
premise), "therefore the plaintiff is not entitled to recover" (conclusion). 

Although the structure of most judicial opinions may be cast in syllo-
gistic form, the student must not conclude that legal reasoning which 
exhibits this form is sound reasoning. Reasoning may be syllogistic, and 
'logical," but at the same time quite unsound as a basis for practical 
decision. Thus, in the foregoing illustration, the reasoning is "logical," 
but is not sound because the major premise is based on what Justice 
Cardozo called an "assumption of a bygone inequality. . . ." Early in 
the development of the common law, women occupied a lower status 
than men. This was reflected in decisions establishing the rule that a man 
could recover damages for the seduction of his wife because, it was 
said, a man had a property interest in the body of his wife. But a woman 
could not recover for the seduction of her husband, since she had no 
such property interest in the body of her husband. However, as Justice 
Cardozo said in the case of Appenheim v. Kridel, by 1920, "Social, political, 
and legal reforms [have] changed the relations between the sexes, and 
put woman and man upon a plane of equality. Decisions founded upon 
the assumption of a bygone inequality [are] unrelated to present-day 
realities, and ought not to be permitted to prescribe a rule. . . . " 
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Obviously, judicial reasoning must be sound as well as "logical." That 
is, both major and minor premises must be true in the light of "present-
day realities." The most difficult task an appellate court confronts in each 
case is to establish sound premises for a decision. However, judicial 
opinions seldom reflect any effort by judges to ascertain the existence of 
some valid formal relationship between premises and conclusion such as 
that exemplified in the syllogism. Justice Cardozo has described the 
role of the appellate judge as follows: 

The judge is to scrutinize the aggregate of social facts of which "the juridical 
norm" is to be regarded as a product. Chief among these are "the positive laws, 
the usages actually obeyed, the economic needs, the aspirations toward the 
realization of the just." But the scrutiny, though an essential part of his func-
tion, is not the whole. The udge interprets the social conscience, and gives 
effect to it in law, hut in so doing he helps to form and modify the conscience 
he interprets. Discovery and creation react upon each other. 

In most cases, the pertinent legal rule or rules (major premise) have 
been authoritatively formulated. Accordingly, most judicial reasoning 
revolves around establishment of what, in syllogistic terms, is called the 
minor premise. Consider the following reasoning: "An offer and an 
acceptance are required to form a contract" (major premise), "D's state-
ment to P did not constitute an acceptance" (minor premise), "therefore 
no contract was formed" (conclusion). Here, the principal task of the 
court was to determine whether D's statement to P constituted an accept-
ance of P's offer. By establishing the minor premise that it did not, the 
court by the application of the major premise formulated and applied a 
legal rule that an offer and an acceptance must coincide in order to form 
a contract. 

Several kinds of reasoning ordinarily influence a court in determining 
the apphcation of a legal rule or rules. A court may base its determina-
tion upon the literal meaning of words appearing in the rule, upon the 
purpose of the rule, upon similarities between the facts of the case to 
be decided and the facts of decided cases, or upon considerations of 
social policy. Thus, reasoning is literal, purposive, precedent-oriented, or 
policy-oriented. Adherents of the schools of jurisprudence discussed in 
Sec. 1-3 above may be identified in terms of which of these "approaches" 
to judicial decision they emphasize or prefer. Thus, members of the 
historical school would emphasize precedent-oriented analysis. Some 
positivists would emphasize the literal approach. Adherents of sociological 
and natural law jurisprudence would prefer the purposive and pohcy-
oriented approaches. 

Literal reasoning, or what has also been characterized as the literal 
approach, may be illustrated by the following hypothetical case: Con-
gress, having jurisdiction over the District of Columbia, passed a law 
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providing that vehicles should not be taken into parks in Washington, 
D.C. Pursuant to this law, appropriate signs were posted at park en-
trances. D entered one of the parks pushing his bicycle, and was arrested 
and convicted of violating the law. D appealed, and his conviction was 
upheld on the basis that, as D's bicycle had all the physical characteristics 
of a vehicle, it constituted a "vehicle"; therefore, D had violated the 
statute. 

A court adopting a "purposive approach" to the issue presented by the 
foregoing hypothetical case might have decided D's appeal differently. 
If, upon inquiry into the purpose of the law, it appeared that Congress 
was only attempting to reduce risk of harm to pedestrians in the park, 
such a court might have refused to uphold D's conviction upon the basis 
that as he did not ride the bicycle into the park, he did not expose pedes-
trians to any significant risk of harm, and therefore did not violate the 
statute. 

Purposive reasoning may also be illustrated by the following hypotheti-
cal case. P sent D an offer of wheat seed by mail; D accepted by mail, 
but shortly after depositing the letter of acceptance in the letter box, 
learned of another offer at a lower price, and accepted it. D then wired 
P that he was not accepting P's offer, although he had a few moments 
earlier mailed a letter of acceptance. P attempted to hold D to a contract, 
citing the well-established rule that an acceptance by mail is effective 
upon mailing. The court stated that this rule was not applicable because 
its primary purpose was to protect the accepting party in cases in which 
he justifiably acted in reliance on what he considered to be a contract 
at the time of mailing. In this case there was no such reliance, and there-
fore no basis for applying the rule. 

Few principles are more firmly established in Anglo-American law 
than the principle of stare decisis, which requires that like cases be de-
cided in like manner. Accordingly, many judicial decisions are precedent-
oriented, and in nearly every case lawyers and judges expend consider-
able time and energy analyzing and discussing similarities and differences 
between the facts of decided cases and the facts of the case to be decided. 

The great mass of cases are decided within the confines of stuTO dccisis. Yet 
there is a steady evolution, for it is not quite true that there is nothing new 
under the sun; rarely is a case identical with the one that went before. Courts 
have a creative job to do when they find that a rule has lost its touch with 
reality and should be abandoned or reformulated to meet new conditions and 
new moral values. And in those cases where there is no stare decisis to cast its 
light or shadow, the court must hammer out new rules that will respect what-
ever values of the past have survived the tests of reason and experience and 
anticipate what contemporary values will best meet the tests. The task is not 
easy-human relations are infinitely complex and subtlety and depth of spirit 
must enter into their regulation. Often legal problems elude final solution and 
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courts there can do no more than find what Cardozo called the least erroneous 
answer to insoluble problems.̂  

Policy considerations influence the decision of many cases. Such con-
siderations often influence a court to apply or refuse to apply an existing 
rule, and are usually of paramount significance in those relatively infre-
quent cases in which a court is called upon to resolve problems not here-
tofore adjudicated by that court. Policy-oriented reasoning may be illus-
trated as follows: P claimed damages for harm to an eye due allegedly to 
D's negligent failure to place safety guards over a grindstone. Immedi-
ately after the harm to P occurred, D placed safety guards over the 
grindstone. At the trial, P sought to introduce evidence of D's action for 
the purpose of showing that D had, by placing the guards over the 
grindstone, admitted that he had been careless. D objected to the admis-
sion of this evidence, but the court overruled his objection, and the jury 
rendered a verdict for P. On appeal, the appellate court decided that 
admission of this type of evidence was error. The court stated that there 
was a strong policy to encourage employers to establish and maintain 
optimum safety conditions at all times. The admission of the proffered 
evidence would frustrate this policy because an employer would, after 
an accident, hesitate to improve safety conditions for fear that this might 
be used against him in a lawsuit by the injured employee. 

The literal, the purposive, the precedent-oriented, and the policy-
oriented approaches to determining the application of legal rules may 
each influence the decision of a particular case. Sometimes these ap-
proaches point in different directions. Thus, in those cases in which the 
courts refused to apply the doctrine that the consumer of defective food 
could recover for breach of warranty only against the seller and not 
against the manufacturer, the courts adopted a policy-oriented approach 
and chose to protect the health of consumers rather than follow the pre-
cedents which had established the non-liability of manufacturers. 

When a court decides a case primarily upon the basis of what is here 
called policy-oriented reasoning, a choice between conflicting policies is 
often required. Thus, the immediately preceding illustration may also 
be viewed as posing a conflict between the policy of protecting consumer 
health and the policies underlying the doctrine of stare decisis. The cases 
in which one party claims that another has infringed a trademark usually 
pose a conflict between the policy of protecting an established property 
right and the poHcy of fostering competition. The illustrations could be 
multiplied by numerous cases in which the courts carefully weigh all 
factors in determining which approach is to be decisive. 

Occasionally, a case arises presenting issues that have been decided 

2 Traynor, Judge, 2 Univ. of III. Law Forum 232 (1956). 
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difiFerently by diflFerent courts. The court must then choose between con-
flicting precedents. This choice is frequently made primarily on the basis 
of an evaluation of the policy considerations supporting each precedent. 
Often, courts also consider other factors, such as the standing of the tri-
bunals which decided the conflicting precedents. 

When reading assigned cases, the student should attempt to analyze 
the court's reasoning in terms of the discussion in this section. The student 
will thereby enhance his comprehension of the cases and also improve 
his own reasoning powers. 

1-37. How tp study a case. In order to understand a case, it is 
necessary to know how a legal issue is presented by the use of the rules 
of procedure called adjective law, and how this legal issue is resolved 
by the application of the rules of substantive law. 

The case of Broadnax v. Ledbetter, 1907, 100 Tex. 375, 99 S.W. 1111, 
9 L.R.A. (N.S.) 1057 (see annotation) is here used to illustrate the prob-
lem. 

Plaintiff, W. H. Broadnax, sued for a reward offered by defendant (Led-
better), alleging that defendant was a sheriff and as such had in his custody 
one Vann, convicted of murder and condemned to death; that Vann, pending 
his appeal to the higher court, had broken jail and escaped; that defendant 
offered a public reward for his recapture and that the plaintiff made the re-
capture and thereby earned the reward. 

In the trial court, the defendant (Ledbetter) interposed demurrers on the 
ground that the petition stated no cause of action, because it was not alleged 
Siat the plaintiff had knowledge or notice of the reward when the escaped 
prisoner was captured and returned to jail by the plaintiff. The court sustained 
the demurrer, and judgment was entered dismissing the plaintiff's case, with 
judgment against him for costs. Upon losing in the lower court, the plaintiff 
appealed. 

The following question was asked on appeal: "When the recapture was made, 
was notice or knowledge by plaintiff of the existence of the reward essential to 
his right to recover?" 

WILLIAMS, J. . . . The liability for a reward of this kind must be created, 
if at all, by contract. There is no rule of law which imposes it except that which 
enforces contracts voluntarily entered into. A mere offer or promise to pay does 
not give rise to a contract. That requires the assent or the meeting of two minds, 
and therefore is not complete until the offer is accepted. Such an offer as that 
alleged may be accepted by anyone who performs the services called for when 
the acceptor knows that it has been made and acts in performance of it, but 
not otherwise. He may do such things as are specified in the offer, but, in so 
doing, does not act in performance of it, and therefore does not accept it, when 
he is ignorant of its having been made. There is [here] no such mutual agreement 
of minds as is essential to a contract. The offer is made to anyone who will accept 
it by performing the specified acts, and it only becomes binding when another 
mind has embraced and accepted it. The mere doing of the specified things 
without reference to the offer is not the consideration for which it calls. . . . 

Other authorities say that it is immaterial to the offeror that the person doing 
that which the offeror calls for did not know of its existence; that the services 
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are as valuable to him when rendered without as when rendered with knowl-
edge. . . . But the value rendered to the offeror of the acts done by the other 
party is not the test. They may in supposable cases be of no value to him, or 
may be no more valuable to him than to the person doing them. He is re-
sponsible if at all because by his promise he has induced another to do the 
specified things. Unless so induced, the other is in no worse position than if no 
reward had been offered. The acting upon the inducement is what supplies at 
once, the mutual assent and the contemplated consideration. Without the legal 
obligation thus arising from contract there is nothing which the law en-
forces. . . . 

The question is answered in the affirmative. 

The first step in case analysis is a statement of the facts. 
Statement of facts: Ledbetter, the defendant, a sheriff, had in his 

custody one Vann, who had been convicted of murder and condemned 
to death. Vann had appealed from this conviction and while waiting a 
decision by the higher court escaped from jail. Ledbetter, the defendant, 
made to the public an offer of a reward for the recapture of Vann. The 
plaintiff Broadnax recaptured Vann and thereby, claims to have earned 
the reward. 

Legal procedure by which is raised the question of law: Ledbetter, 
the defendant, by way of demurrer, objected to the plaintiff's complaint 
by pointing out to the court that even if all the facts alleged by the 
plaintiff in his complaint were true, still the plaintiff would not have a 
right against the defendant because the plaintiff did not state in his com-
plaint that at the time he recaptured Vann he had knowledge of the 
reward. 

Question of law: By this process an issue of substantive law was raised. 
Was notice or knowledge by plaintiff of the existence of an offer for a 
reward, when the recapture was made, essential to his right to recover? 

Plaintiff's argument: The plaintiff claims he recaptured Vann, that he 
did the act that the defendant wanted accomplished, and thus was entitled 
to the reward. 

Defendant's argument: The defendant claims that Vann was not re-
captured by the plaintiff with knowledge of, or induced by, the offer 
of the reward; therefore the defendant's offer was not accepted and 
the defendant was under no contractual obligation to the plaintiff. 

The opinion and holding of the trial court: The trial court agreed 
with the defendant, but told the plaintiff that he might amend his com-
plaint by alleging that he had knowledge of the offer of the reward at 
the time he captured Vann. This, the plaintiff refused to do, probably 
because he could not make proof of this fact. The judge then ruled 
for the defendant. The plaintiff excepted to this ruling and appealed to 
the higher court, claiming the lower court erred in finding for the de-
fendant. 
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The decision of the appellate court: Williams, the judge in the appel-
late court, agreed with the lower court and decided the case by stating 
the rule of the common law to be, "such an offer as that alleged may be 
accepted by anyone who performs the services called for when the ac-
ceptor knows that it had been made and acts in performance of it, but 
not otherwise." This may be said to be the rule of the case, called a rule 
of substantive contract law. Thus in applying the rule the appellate 
judge affirmed the judgment of the trial court on behalf of the defendant. 

This case decided in 1907 and cited for a contract principle in offer 
and acceptance is found in Volume 100 of the Texas State Reports at 
page 375. It is also found in another set of reports called the South West-
ern Reporter, published by the West Publishing Company, St. Paul, 
Minnesota, which is a collection of cases decided in the appellate courts 
of the states of Arkansas, Kentucky, Missouri, Tennessee, and Texas. The 
reporter is abbreviated to "S.W.," and thus the case is found in Volume 
99 S.W. at page 1111. The case is also found in 9 L. R. A. (N.S.) 1057 
accompanied by an annotated note on the subject. 

For example, at page 25 of the text will be found the case of In re 
Forsstrom et ux. (1934) 44 Ariz. 472, 38 P.2d 878. The letter "P" here 
means Pacific Reporter. The Reporter includes cases decided by the 
Courts of Appeal in the states of California, Oregon, Washington, Idaho, 
Montana, Colorado, Utah, Arizona, New Mexico, Nevada, Wyoming, 
Kansas, Oklahoma, Alaska, and Hawaii. The figure "2d" after the letter 
" F ' indicates that the Pacific Reporter is now in a second series. 

In addition to the two above reporters, there are the Atlantic, cited as 
Atl. or A.2d; the South Eastern, cited as S.E. or S.E.2d; the Southern, cited 
as So. or S.2d; the North Western, cited as N.W. or N.W.2d; the North 
Eastern, cited as N.E. or N.E.2d. In addition to these reporters there is a 
special reporter for the State of New York called the New York Supple-
ment, cited N.Y.S. and N.Y.S.2d. In this reporter are found trial court cases 
and cases decided by the intermediate appellate courts of the State of 
New York. 

Cases decided by United States courts are found in the West's National 
Federal Reporter System. U.S. district court cases are found in the Fed-
eral Supplement Reporter, cited as F. Supp. or F. Supp.2d. United States 
Court of Appeals cases are found in the Federal Reporter, F. or F.2d. 
Cases decided by the United States Supreme Court are found in the Su-
preme Court Reporter, cited S.Ct. Also, cases decided by the United 
States Supreme Court are found in the official U.S. Reporter, published 
by the U.S. Government Printing Office, cited as U.S. In addition, special 
United States courts and administrative boards, such as tax appeals, 
Courts of Claims, bankruptcy, the National Labor Relations Board, and 
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others have their own special bound volumes for the publication of their 
cases. 

1 -38. Administrative law. During the past two decades there has been 
a noticeable increase in the use of administrative boards and commissions 
to perform quasi-judicial functions. The agencies, created by legislative 
enactment, are charged with the administration of laws that are general 
in character. Such laws demand interpretation when applied to specific 
situations and, as a consequence, numerous hearings are held to deter-
mine the rights and duties of various parties who may be protected by, 
or are subject to, their provisions. Based upon evidence submitted to the 
administrative unit, appropriate orders are issued. These orders have the 
effect of law and may be enforced in courts and, in many instances at 
the request of an aggrieved party, may be reviewed by the courts. 

The rules of procedure for hearings before such administrative bodies 
are usually formulated by them and are made available to those who 
may be interested in them. The hearings are often somewhat informal in 
character, but on the whole they follow the pattern set by the courts in 
hearing and weighing evidence, as well as in the initiation of the action. 
A hearing normally originates with the filing of a petition or complaint, 
and the interested parties are then notified that a hearing will be held at 
a stated time, that the interested parties are given an opportunity to file 
pertinent documents in the interim, and that they will have an oppor-
tunity to present evidence at the time of hearing. 

As in equity cases, the board often appoints a person to conduct the 
hearing, listen to the evidence, submit his findings of the facts, and make 
his recommendations to the board regarding the disposition to be made 
in the case. The board studies the report and issues such orders as the 
law in the case appears to demand. 

The rules of procedure differ among the various administrative agencies, 
and any interested party should obtain a copy of them before enlisting 
the aid of a particular board. It should be emphasized that the goal of 
such boards, including the utility commissions, labor boards, and trade 
commissions, is to see that a general law which controls a certain area of 
economic activity is complied with and that the boards may adopt what-
ever reasonable procedure for hearings best accomplishes their objective. 

Review Questions and Problems 

1. What is the first step in a suit at law? What is a court summons? Who 
serves it? Must he find the party served? 

2. What is meant by a judgment by default or a decree "pro confesso"? 
3. What is meant by the term "framing the issues"? Describe the steps 

used in framing the issues. 
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4. What relationship exists between the framing of the issues and the 
introduction of evidence? Why? 

5. What may the party, against whom the court has sustained a motion 
by way of demurrer, do? Who renders the verdict? 

6. What is the difference between a final and an interlocutory decree in 
a court of equity? 

7. What is administrative law and who administers it? 
8. Who is an appellant, an appellee? 
9. Give the steps by which a case is appealed from a trial court to a 

court of appeals. 
10. What is a "transcript"? A "bill of exceptions"? 
11. What does an attorney include in his brief? 
12. Distinguish between the "remedies" used in equitable suits and law 

actions. 
13. Illustrate by an appropriate example hypothetical syllogistic form in 

legal reasoning. 
14. Describe "literal," "purposive," "precedent-oriented" types of judicial 

reasoning. 
15. What are non-judicial methods for resolving conflicts? 

B O O K I I 

C O N T R A C T S 



6 
N a t u r e 

of a 
C o n t r a c t 

2-1. Introduction.* The law of contracts forms the oldest branch of 
the law relating to business or to commercial transactions. In one form 
or another it has existed from the beginning of organized society. Just 
as the safety of person and of property depends upon the rules of criminal 
law, so the security and stability of the business world are dependent 
upon the law of contracts. It is the legal mechanism by which the free 
enterprise capitalistic system has developed and been made to operate. 
It is the tool by which promises are made and expectations created to 
the end that there will be a continuous flow of goods and services to meet 
man's economic needs. 

To a very high degree, our whole philosophy of personal liberty, with 
its concept of private property—the right to acquire and to dispose of it 
freely with provision for individual business enterprise—has as one of its 
main structural supports the law of contracts. The freedom freely to 
contract as well as the sanctity of and respect for contracts form a highly 
important feature of our cultural life. 

Capital and wealth are evidenced by promises. The greater the number 
of enforceable promises, the greater the wealth. In order for contract to 
serve as an instrument to create wealth and enhance the economic good, 
freedom to contract, accompanied by legal machinery for the enforce-
ment of promises, is essential. 

By contract the parties, by mutual assent either expressed or implied, 
"fix their own terms and set bounds upon their liabilities." Thus, it may 
be said that the parties for themselves freely create their own law, leaving 
it only for the state to set up the machinery for the interpretation of the 
contract and the enforcement of the promises. 

Although the parties to a contract '"fix their own terms and set bounds 
upon their liabilities," they are subject to limitations. To create a vahd 
contract, there must be compliance with specific rules of law. The ex-

® The Uniform Commercial Code, now adopted in at least eighteen states has modi-
fied the law of those contracts which are concerned with the sale of personal property. 
In those sections affected by such statute, the law of the Code will be indicated by 
an asterisk. 
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pressions of "the terms" must be promissory in character and must create 
a legal obligation. What_promises MeJegalJy Mnding^ depend upon how 
and to whom they are expressed and whether there are present other 
elements, such as consideration, exchange olj^lug.^ reliance, capacity of 
the p ^ ^ _ a n d Gather asperts^ with social policy and public 
morals. In addition to the traditional formal requirements, a contract is 
no longer exclusively a private individual aftair between the parties. It 
has become a matter of public concern. The unequal distribution of 
economic power has brought about inequality in bargaining; hence, 
in many areas such as marketing, labor relations, insurance, and corpora-
tions, the parties must "fix their terms and set bounds on their liabilities" 
within the requirements of legislative control. 

Since the law of contract furnishes the foundation for other branches 
of commercial law, a study of the general rules applicable to contract law 
material precedes the invasion of other fields. The particular rules of law 
pertaining to agency, sales, negotiable instruments, corporations, partner-
ships, and security transactions are all superimposed upon the general 
principles of contract law. 

Contracts are made so frequently and have become so much a part of 
our everyday life that we often fail to realize when they are made or, 
once made, when they are performed. The purchase of groceries, drop-
ping of money in the coin box of a bus, paying for a ticket to the theatre, 
and signing of a written agreement to buy real estate are each equally 
illustrative of the myriad of daily contract transactions. 

2-2. Classification. For certain purposes it is desirable to classify 
contracts according to characteristics which they possess. They may well 
be classified as follows: 

1. Formal or simple. 
2. Executed or unexecuted. 
3. Express, implied or quasi. 
4. Bilateral or unilateral. 
5. Valid, voidable, or unenforceable.^ 
2-3. Formal or simple contracts. During the early history of the law, 

some prescribed formality had to accompany a promise or transfer to 
make it enforceable. Early English law enforced only those promises 
which were written, signed, and sealed. The seal was usually a waxen 
impression placed on the document immediately after the signature. 
Later the doctrine of consideration—more fully developed in a later 
chapter—was substituted for the seal. For most transactions, consideration 
is now required in the majority of the states even though a seal is used. 
In some states, a seal creates a presumption of consideration but is not 

1 To be discussed in detail in chapters which follow. 
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conclusive, being rebuttable by the presentation of evidence to the con-
trary. Those contracts wh^h dg,mt„Kequii& OLbear.̂ ^^ seal are designated.. 
simple (^ informal contracts. 

In most of our states, certain documents, such as deeds, powers of 
attorney, and formal corporate acts, must be accompanied by a seal, and 
are known as formal contracts. It has become customary on many instru-
ments to use the word "SEAL" or the initials "L.S." in place of the more 
formal waxen or mechanical impression. 

2-4. Executed and executory contracts. An executed contract is one 
that has been fully carried out by the contracting parties. An executory 
contract is one that is yet to be performed. An agreement may be exe-
cuted on the part of one party and executory on the part of the other. 
A contract for the purchase of a suit of clothes on credit followed by the 
delivery of the suit is executed on the part of the dealer and executory 
on the part of the purchaser. 

2-5. Express or implied. A contract may result from an agreement 
in which all of the^detailedjems forth either in writing 
or orally, in which event it is said to be an express contract. On the other 
hand, a contract may be entirely implied from the act^ of the parties, 
the acts being such that a contract may be inferred from them. In other 
instances, the contract may be, and often is, partially expressed and 
partially implied. Thus, an employee may be engaged to perform certain 
work without any clear agreement as to the compensation to be received. 
When the service has been rendered, the courts impose a duty upon the 
employer to pay a reasonable sum for the benefit received. This duty to 
pay is implied from the nature of the situation and the type of service 
rendered. 

A contract is_.alspjmplied in fact whenever one person, without protest, 
knowingly accepts a benefit at the ex|)en.se of another under, .circum-
stances which negate the possibility of a gift. The person who accepts 
the benefit implicitly promises to pay the fair value of the benefit that he 
receives, but no implied promise to pay arises where the person who 
receives a benefit is totally unaware that such a benefit is being con-
ferred. It is the a c c ^ t j m c e ^ f benefits at a time when it is possible to 
reject them that raises the i m j ^ d promise to pay for them. To illustrate, 
A, by mistake during the absence of B on a fishing trip, made certain 
repairs on B's residence. Upon his return B was under no duty to pay 
for the repairs, although he of necessity made use of them in connection 
with his occupancy of the property. The use of the house created no im-
plied promise to pay for the repairs, since B had never had the oppor-
tunity to reject them. However, where B is present and watches the re-
pairs being made, his silence may well be deemed an acceptance of an 
offer, obligating him to pay the reasonable value of the improvement. 
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2-6. Quasi contract. A quasi contract—on^im^ out 
of a situation in which the court, to do justice, imposes^ a-duty^upon a 
party much as if an actual contract had been made. Although one of the 
parties had no desire to enter into such a contract, the court may, in 
order to avoid unjust enrichment by one party at the expense of an-
other, compel the person wlw hasjec^^^ the 
other party. When one person, without fault or misconduct, confers a 
benefit upon another for which the latter, because of his conduct or be-
cause of unusual circumstances, should in equity and good conscience 
make restitution, the courts impose a duty to pay. Quasi contract is often 
the basis for recovery when for some technical reason recovery cannot 
be had on the contract. Let us assume that A had agreed to erect a build-
ing for B in accordance with specifications for a certain amount. After 
proceeding to a certain point, it became impossible to complete the con-
tract in accordance with its terms, through no fault of A. The partial 
performance was utilized by B to his distinct advantage. Under these cir-
cumstances, there is a clear-cut duty on the part of B to compensate A 
for the fair value of the benefit conferred. It should be made clear that 
the benefit conferred must have resulted from a situation in which the 
party desiring recovery has not been at fault.^ In other instances of partial 
performance of construction agreements, if the contractor wilfully and 
intentionally breaches his contract, he may not recover even though the 
owner is benefited. It is only where the contractor breaches unintention-
ally that compensation for the net benefit conferred is granted. 

2-7. Bilateral or unilateral contracts. As stated in the section which 
follows, a contract grows out of an offer made by one party to another 
and accepted by the latter. A bilateral contract involves two promises, 
one made by each of the parties to the agreement. To illustrate, let us 
assume that A offers to sell to B certain merchandise at an established 
price. B, after receiving the offer, communicates his acceptance to A by 
promising to buy the merchandise and to pay the price set forth in the 
offer. After the promises are exchanged, it becomes the duty of each 
party to carry out the terms of the agreement. Most contracts are bi-
lateral in character. 

A unilateral contract consists of a prpiigise_fog_ ̂ an act, the acceptance 
consistingjjf the performance of the'a'ct requested rather than the promise 
to perform it. An unsolicited order for merchandise sent by a retailer to 
aTnanuFaSurer, asking for prompt shipment of the goods ordered, best 
illustrates a unilateral offer. The buyer requests and desires shipment, 
rather than a promise to ship. Until the goods are shipped, the retailer is 

2 Bainum v. McGrady, page 145. 
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at liberty to withdraw his offer. Further discussion of these contracts will 
be found in the later chapter deahng with offer and acceptance. 

2-8. Elements of a contract. A contract has been defined as "an 
agreement enforceable by law." A more complete definition follows: A 
contract is an agreement between two or more competent persons, having 
for its purpose a legal object, wherein each of the persons acts in a cer-
tain manner or promises to act or to refrain from acting in such a manner. 
This definition breaks up logically into four component parts: 

1. Agreement—offer and acceptance. 
2. Competent parties. 
3. Legal object. 
4. Mutuality—consideration. 
These elements are all essential in an enforceable agreement and will 

be considered in detail in the chapters that follow. 

N A T U R E O F A C O N T R A C T C A S E 

B A I N U M V. M c G R A D Y 

1955, (M.Ct. of App. D.C.) 117 A.2d 462 

C A Y T O N , C . J . Bainum was the contractor on a school building project 
and McGrady was his electrical subcontractor. Following a dispute be-
tween them, the subcontractor left the job. The contractor later sued him 
for the difference between the amount of the subcontract and the actual 
cost of completing the work. The subcontractor defended on the ground 
that he had left the project because of plaintiff's breach and he de-
manded by way of counterclaim the value of labor and materials supplied 
on the job prior to the cancellation. The trial judge found that there was 
"no material breach of the contract by the plaintiff" and that defendant 
was not justified in leaving,the job uncompleted. He awarded plaintiff 
$1,500 but from that award made a deduction of $650 by way of credit 
to defendant for work and materials furnished prior to the breach. Both 
parties have appealed. 

Plaintiff's appeal is based on the contention that he was entitled to the 
full amount of $1,500 and that it was error to allow a credit against that 
amount. . . . 

Plaintiff's appeal: The question is as to the right of one who has im-
properly breached a contract to recover for such benefit as he may have 
conferred on the other party by part performance. While there has been 
some difference of opinion among courts on this subject, most courts 
have allowed recovery where the breach, though wrongful, was not 



146 c o n t r a c t s 

shown to have been wilful and deliberate. (See Williston on Contracts, 
3d ed. 1475, p. 4123, and cases cited therein.) But such recovery has 
generally been restricted to situations where the benefit conferred by the 
defaulting party exceeds the damage sustained by the innocent party on 
account of the breach. 

In Restatement, Contracts, p. 357, it is said: ". . . Where the defend-
ant fails or refuses to perform his contract and is justified therein by the 
plaintiff's own breach of duty or non-performance of a condition, but the 
plaintiff has rendered a part performance under the contract that is a net 
benefit to the defendant, the plaintiff can get judgment . . . for the 
amount of such benefit in excess of the harm that he has caused to the 
defendant by his own breach . . . if (a) the plaintiff's breach or non-
performance is not wilful and deliberate. . . ." (Emphasis supplied.) This 
position has been accepted as the rule in the Federal courts. See Amtorg 
Trading Corp. v. Miehle Printing Press if Mfg. Co., 2 Cir. 1953 206 
F.2d 103. 

In this case, even if we assume that the subcontractor was guilty of no 
conscious moral fault in leaving the project and that his breach was not 
wilful and deliberate, the fact remains that he did not confer a "net 
benefit" on the plaintiff prior to the breach. It is clear that plaintiff sus-
tained actual damage in the amount of $1,500, representing the difference 
between the amount of his original contract with defendant and of the 
second contract for completion of the job. It is true that defendant did 
work on the job amounting to $650. But that did not result in a net bene-
fit to plaintiff, because proceeding from that point plaintiff had to spend 
$1,500 to have the work completed. Consequently, plaintiff (Bainum) 
was entitled to a judgment for that amount. 

7 
O f f e r 

and 
A c c e p t a n c e 

F O R M A T I O N O F A N O F F E R 

2-9. Definition. As noted in the previous chapter, one of the first 
steps in the formation of any contract lies in arriving at an agreement be-
tween the contracting parties. This agreement is sometimes spoken of as 
"a meeting of the minds" but is better known as ojfer cmd acceptance. An 
agreement can be reached only after one of the parties has made a defi-
nite proposal to the other. Such a proposal constitutes an offer. 

An offer is the comrnunication by one party, known as the offeror, to 
another party, called the offeree, oF the former's willingness to act or to 
refrain from acting as specified if the latter will act or promise to act or 
refrain from acting as requested. 

2-10. Communieation. No offer J^jcomes effective until i t has been 
communicated to the offeree. The unex^essed desk̂ ^̂  an 
agreement cari never constitute an pffer. The writing of a letter embody-
ing a definite proposition will also prove futile unless the letter is mailed 
and reaches the offeree. 

An offer is effectively communicated only by the offeror or his duly 
authorized agrat. If the offeree learns of the offeror's intention from some 
outside source, no offer results because it must be communicated through 
the medium oF channel selected by the offeror. 

An offer to the public may be made through the newspapers^ or the 
posting of notices, but it is not effective so far as a particular individual 
is concerned until he learns that the offer has been made. 

2-11. Meeting of minds. The m i n ^ o f j h e contracting, parties ^ m 
meet on the subject magt^of the contract or no true agreement has been 
reached. When Jones offers to sell his used Chevrolet car to Brown for 
$750 and Brown agrees to buy it, no contract results if Jones, who has 
two such cars, was thinking of one and Brown had in mind the other. In 
reality they failed to reach an agreement; their negotiations resulted in 
no bargain because Jones offered to sell Car X and Brown promises to buy 
Car Y. The rule that the minds of the parties must be in accord is limited 

^ Lefkowitz v. Great Minneapolis Surplus Store, page 156. 
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in one important respect; namely, that the intention of the parties is to be 
determined by their individual conduct—and what each leads the other 
reasonably to beheve—rather than by their innermost thoughts, which 
can be known only to themselves. It is the objective manifestation of in-
tent rather than the subjective which controls. Thus, the courts hold the 
minds of^the parties to have met when a written agreement is signed. 
Each person who signs a written document with the idea of entering 
into a contract is presumed to know the contents thereof. Since the act 
of signing manifests a person's intention to be bound by the terms con-
tained in the writing, he is in no position at a later date to contend effec-
tively that he did not mean to enter into the particular agreement. All 
contracts should be read carefully before they are signed. 

Offers clearly made in jest or under the strain or stress of great excite-
ment are usually not enforced, as one is not reasonably justified in rely-
ing on them. 

2-12. Offer definite. Not all communications that invite future busi-
ness transactions are so worded as to constitute offers. Many are of a 
preliminary character, being transmitted primarily for the purpose of in-
ducing the person to whom they are addressed to respond with an offer.® 
Within this class of communications fall most catalogs, circulars, adver-
tisements, estimates, proposals in which major terms are not included, 
and oral statements of general terms, where it is understood that the de-
tailed terms will be reduced to writing and signed before the agreement 
is to be binding. 

The chief reason why proposals of the kind indicated do not qualify as 
offers is that the parties making them have no intention of entering into 
an agreement on the basis of the terms expressed. The party making the 
statement, as the other party should reasonably understand, never in-
tends any legal consequences to flow from his action, sometimes because 
major terms are lacking and sometimes because of the circumstances 
under which the statements are made. An offe^must be definite, and the 
proposal must be made under such circumstances that the~person re-
ceiving it has reason to believe that the other party is willing to deal on 
the terms indicated. 

One of the reasons why terms must be definite is that courts may have 
to determine at a later date if performance is in compliance with the 
terms. Consequently, if the terms are vague or impossible to measure 
with some precision, or if major terms are absent, no contract results.^ 
Time for performance is not necessarily a major term, since in the absence 
of a time clause, the court assumes performance is to take place within a 
reasonable time. Price is usually a major term, although where one per-

2Courteen Seed Co. v. Abraham, page 159. 
3 Trammel v. Morgan, page 160. 
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son has performed under the agreement, the court will assume that a 
reasonable price was intended. An executory agreement, however, in 
which price is absent, will normally not be enforced. 

2-13. Auctions and advertisements for bids. When articles are sold at 
public auction, the offer is said to be made by the bidder and accepted by 
the seller at the drop of the auctioneer's hammer. Because of this rule, the 
seller can withdraw his article from sale at any time during the auction. 
The purchaser may withdraw his bid at any time before the auctioneer 
has concluded the sale. Naturally, the seller may, by statements in the 
circulars relating to the sale or by statements made on the part of the 
auctioneer, prescribe the conditions under which the contract is to be 
concluded. Thus, an auction advertised "without reserve" means that the 
property will be sold to the highest bidder. In such a case each bid is an 
acceptance unless or until a higher bid is received. 

Unless announced before the sale, the seller has no right to bid at his 
own sale. For him to bid or have an agent do so would amount to fraud, 
the potential buyers having the right to presume that the sale is held in 
good faith. 

When one advertises that bids will be received for construction work, 
it is held that the person calling for bids makes no offer, but that the 
party who submits a bid is the offeror. The one calling for the bids r n ^ 
reject any or all of them, and in the absence of some statute, the bidder 
is free at any time to withdraw his bid until it has been accepted. The 
same is true of public construction. Although the statutes of many states 
provide that public work must be let to the lowest and best bidder, most 
courts hold that all bids may be rejected. However, in these states, any 
contract for public work that is consummated must be let to the lowest 
responsible bidder. 

2-14. Ticlcets. Tickets purchased for entrance into places of amuse-
ment or as evidence of a contract for transportation often contain matter 
in small print that attempts to limit or define the rights of the holder. 
Some conflict exists relative to the effectiveness of these stipulations, but 
it is generally held that they become a part of the offer and are accepted 
by the holder if he is aware of the printed matter even though he does 
not read it. There are some cases, such as those involving steamship 
tickets, in which the purchaser is presumed to know about the printed 
matter even though his attention is not called to it at the time the ticket 
is delivered. 

If a ticket is received merely as evidence of ownership and is to be 
presented later as a means of identification, the provisions are ineffective 
unless the recipient's attention is directed to them at the time the ticket 
is accepted.^ Thus, tickets given at checkrooms or repair shops are re-

^Kergald v. Armstrong Transfer Exp. Co., page 161. 



150 c x d n t r a c t s 

ceived usually as a means of identifying the article to be returned rather 
than with any idea of the ticket embodying the terms of a contract. 

Printed material often found on the back of contract forms and occa-
sionally on letterheads, unless embodied in the contract by reference 
thereto, generally is not considered to be a part of any contract set forth 
on such a form or letterhead. 

D U R A T I O N O F O F F E R 

2-15. Duration. An^ offer , that has been properly communicated con-
tinues^as such until it lapses, is revoked, is rejected, or is accepted. The 
offer continues until one of the above takes place. 

2-16. Lapse of oflFer after reasonable time. An offer does not remain 
open indefinitely, although the offeror fails to withdraw it. If the offer 
stipulates the period during which it is to continue, it automatically 
lapses at the end of that period. An attempted acceptance after that date 
can amount to no more than a new offer being made by the offeree of the 
original offer. An^offer that provides for no time limit^emain^ open for a 

^ Hme bein^^ £®riod as a reasonable 
person might conclude was intended. Whether an offer haŝ  lapsed be-
cause of the passage of time is usually a question of fact for the jury 
after it has given proper weight to all related circumstances, one such 
being the nature of the property. An offer involving property the price of 
which is constantly fluctuating remains open a relatively short time in 
comparison with property the price of which is more stable.® Other factors 
that should be considered are: the circumstances under which the offer 
is inade, the relation of the parties, and the means used in transmitting 
the offer. For example, an offer made orally usually lapses when the 
parties involved separate, remaining open thereafter only when the of-
feror clearly indicates that the proposal may be considered further by 
the offeree. 

2-17. Death or insanity. The deathj^ t te i i ^ ^ i t y of the offeror or the 
offeree cau^^aun offe£to though the other party has no notice 
of the death or insanity. An offeror cannot continue to make an offer after 
his death; neither can an offeree accept after death. At the time the con-
tract is made, both parties must be mentally capable of entering into the 
agreement. It should be emphasized at this point, however, that the death 
or the insanity of one of the parties does not cause a rescission of a con-
tract that has previously been formed. 

To illustrate, assume that Adams offers to sell to Barnes a certain elec-

5 Minnesota Linseed Oil Co. v. Collier White Lead Co., page 162. 
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tronic computer for $15,000 and that Barnes, after but without knowledge 
of Adams's death, mails his acceptance to Adams and immediately enters 
into a contract to resell the computer to Curtis for $17,000. The estate of 
Adams has no duty to deliver the machine, even though Curtis may have 
a claim against Barnes for breach of contract if Barnes fails to deliver it 
to Curtis. Had the acceptance of Barnes become effective before the 
death of Adams, the executor of Adams's estate would have been obli-
gated to deliver the computer. 

2-18. Revocation. Generally speaking, an offeror may revoke his offer 
at any time before it has been accepted. Even though the offeror has 
promised to hold his offer open for a definite period, the right to revoke 
it remains." As long as it is a mere offer, it can generally be withdrawn 
legally,® even though morally or ethically such action seems unjustified in 
many instances. 

A few recent decisions, however, have held that it is too late to with-
draw an offer after the offeree, in reliance on it, has changed substantially 
his position; particularly if a promise to hold it open for a certain period 
is involved. This situation is well illustrated by general contractors who 
submit bids for improvements in reliance upon offers made to them by 
subcontractors or suppliers of material. The case of Drennan v. Star 
Paving Company, indicated below, suggests the action some courts have 
taken.'' 

The revpcation rf an j^CT becomes^ effê ^̂ ^ when it has been 
communicated to th^ offeree. The mere sending of a riotice of revocation 
is insufficient. It must be received by the offeree or have reached a desti-
nation where it would have been available to him-

Communication of a revocation is effective regardless of how or by 
whom it is conveyed. If the offeree obtains knowledge from any source 
of the offeror's conduct clearly showing an intent to revoke, the offer is 
terminated. Direct notice of revocation is not required because, it would 
be unjust to let the offeree knowingly take advantage of the offeror's 
position. To illustrate: an offeree who learns from a neighbor of the of-
feror that an industrial site offered for sale has been sold by the offeror 
to a third party cannot thereafter accept the offer. The offer is revoked as 
soon as the offeree learns of the sale, regardless of the source of his in-
formation. 

® The Commercial Code provides that an offer by a merchant to sell or to buy 
goods, accompanied by a statement that it will not be withdrawn or that it will re-
main open for a given time, cannot be withdrawn within a reasonable time or within 
the time stated, provided that it is not for a longer period than three months. No con-
sideration is required to support the option but if the option clause is inserted by the 
offeree, it must be separately signed by the offeror. 

6 Bosshardt & Wilson Co. v. Crescent Oil Co., Limited, page 163. 
Drennan v. Star Paving Company, page 164. 
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2-19. Revocation of public offers. It would be impossible for the of-
feror of a public offer to give personal notice of revocation to all persons 
who may have learned of the offer. Because of this fact, the offeror may 
withdraw his offer by giving the same general pubhcity to the revocation 
as he gave to the offer. A public offer made through the newspapers in a 
certain locality may be withdrawn through the same medium. As a re-
sult, it is possible for such an offer to be withdrawn without the offeree's 
having learned of the withdrawal. 

Z-20. Option contracts. An ^ t i o n contract is an a^eement based 
upon some consideration to hold an o j f e j ^ e n for â ^̂  period of 
time. Quite often the offeree pays, or promises to pay, money in order to 
have the offer remain open, but the consideration may be any other thing 
of value. The significant fact is that the offer has been transformed into 
a contract of option based upon consideration supplied by the offeree. It 
is now irrevocable for the period of the option, even by death. 

Quite often an option is part of anpth^^ contract.® A lease may contain 
a clause that gives to the tenant the right to purchase the property within 
a given period at a stated price; or a sale of merchandise may include a 
provision that obligates the seller to supply an additional amount if or-
dered by the purchaser. Such options are enforceable, since the initial 
promise to pay rent serves as consideration for both the lease and the 
right to buy, and the original purchase price of goods serves as considera-
tion for the goods purchased and the option to buy additional goods. 

2-21. Rejection. Rejection by the offeree causes an offer to lapse, even 
though the original offer was to have remained open for a longer period. 
The offeree cannot, after his rejection, change his mind and accept the 
offer. An attempt to do so will, at best, amount to a new offer that, to form 
a contract, must be accepted by the original offeror. If B has paid S for a 
ten-day option to purchase property at a given price, but on the seventh 
day tells S that he does not want it, S is immediately free to sell to an-
other buyer. A rejection of an offer contained in an option contract may 
terminate the option prior to its normal expiration date. This is particu-
larly true if the offeror relies upon the rejection and changes his position. 

An attempted acceptance that departs from the terms of the offer is in 
effect a rejection of the offer." Such an acceptance is deemed a counter-
offer, which may or may not be accepted by the original offeror. By mak-
ing a counteroffer, one rejects the original offer® unless the offeree uses 
language making it clear that he is still considering the original offer. A 
counteroffer is a rejection because it implies that the original terms are 
not acceptable to the offeree. 

® Mathieu v. Wubbe, page 166. 
' See Section 2-27. 
® Morrison et al. v. Parks, page 168. 
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An acceptance embodying terms other than those contained in the 
offer should be distinguished from a request for additional information. 
This distinction is especially necessary when the request for further in-
formation suggests that the original offer is still being considered. 

Rejection of an offer is not effective until it has been communicated 
to the offeror^" by the offeree or his chosen agent. Consequently, a tele-
gram of rejection sent but withdrawn before delivery to the offeror does 
not bar a later acceptance. 

A C C E P T A N C E 

2-22. Definition. An agreement consists (rf an offer by one party and 
its acceptance by the person or persons to whom it is made. Figuratively 
speaking, an offer hangs like a suspended question, and the acceptance 
should be a positive answer to that question. The offeror, in effect, says, 
"I will sell you this article for $200. Will you buy it?" The acceptor an-
swers the question in the affirmative. An acceptance is an indication by 
the offeree of his willingness to be bound by the terms of the offer. It 
may, if the offer permits, take the form of an act, the signing and deliver-
ing of a written instrument, or a promise communicated to the offeror. 

2-23. Acceptance of unilateral ofFer. As indicated in the previous 
chapter, contracts are either unilateral or bilateral, depending upon 
whether the offer must be accept^Jby_an_act or whether a prornise to 
perform will creatg the contractual relation^ Most contracts are bilateral 
in nature, and, in case the offer is ambiguous, the courts tend to construe 
them as bilateral. The fact remains, however, that many contracts are 
unilateral in form. The offeror in such cases does not require, in fact does 
not desire, a promise or assurance of performance, but insists on comple-
tion of the act requested before a contract is created. 

Since a unilateral offer is not accepted until_c»mplrtion of the requested 
act, the offeror is at liberty to withdraw his offer at any poii^ PJjor to the 
time when substantial performance has been con^eted. If only partial 
performance has occurrecTprior to withdrawal, and if it has benefited the 
offeror, he must pay for the benefit conferred, but he is not obligated to 
permit the offeree to complete performance. If substantial completion of 
performance has occurred prior to withdrawal, the offeror has lost his 
right to withdraw. However, expense incurred in preparation for per-
formance does not affect the offeror's right to revoke his offer. If the offer 
is continuous in character, envisaging a series of contracts resulting from 

10 Diebel v. Kaufman, page 169. 
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a series of acts, it may be withdrawn at any time, as to future acts.^^ A 
promise of continuous guaranty made to a creditor to insure payment of 
future purchases by a debtor is of this kind. It may, by proper notice, be 
terminated at any time, thus relieving the guarantor of liabihty for debts 
contracted thereafter. 

To distinguish further between bilateral and unilateral contracts, let us 
illustrate by the following typical situations. A hardware merchant is 
approached by a salesman of a manufacturer and signs a purchase order 
for certain goods, the order being subject to the approval of the manufac-
turer's home office." The acceptance is effective as soon as that approval 
has been communicated to the merchant, because the offer was bilateral 
in nature, and was to be accepted by a promise to ship. Until notice of 
approval is received, the offeror is at liberty to withdraw his offer. On the 
other hand, if a merchant is immediately in need of several items of mer-
chandise and mails a letter to a certain concern asking for immediate 
shipment of the articles listed, a unilateral offer has doubtless been made. 
Acceptance takes place as soon as the goods are placed with a common 
carrier for shipment, even though the buyer has no knowledge of that 
fact. Until they are placed with the carrier, however, the buyer is free to 
withdraw his order in spite of the fact that the manufacturer has incurred 
certain expenses in anticipation of delivery. In general, no contract is 
created until the act requested in the unilateral offer has been performed. 

2-24. Bilateral offer. A bilateral offer is accepted by a promise to do 
the things requested in the o f f e r . ^ ^ -j-ĵ g promise must be communicated to 
the offeror and may consist of any conduct which unequivocally evinces 
an intention to be bound by the conditions prescribed in the offer.̂ ® Such 
intention must be communicated to the offeror. The acceptance may take 
the form of a signature to a written agreement or a nod of the head. No 
formal procedure is required by the laws of acceptance. If the offer is 
made to a group of people in the aggregate, the acceptance is not com-
plete until each person of the group has indicated his acceptance. Until 
then the offeror is at liberty to withdraw. 

Where the agreement takes the form of a written instrument, the ac-
ceptance is effective only when the document has been signed and de-
livered, unless it was clearly the intention of the parties that the earlier 
verbal agreement be binding and that the writing act merely as a memo-
randum or better evidence of their oral contract. 

2-25. Silence as assent. The offeror cannot force the offeree to speak. 

11 Butchers' Advocate Co. v. Berkof et al., page 170. 
* Under the Code, an order for goods to be shipped promptly may be accepted 

either by a promise to ship or by immediate shipment. 
12 Hill's, Inc. V. William B. Kessler, Inc., page 171. 
1® Lewis and Lewis v. Root and Root, page 172. 
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In most cases, therefore, rnefg, silence by the offeree never amounts to 
acceptance, although the offeror in his o¥er may have stated that a_ 
failure to reply would constitute^an acceptance. A previous course of 
dealing between A e parties or the receipt of goods under certain circum-
stances might well raise a duty upon the part of the offeree to speak in 
order to avoid contractual relationship.^^ Silence of j t s e ^ e v e r cpj^ 
an acceptance,^but silence with intent to ^ o j o j For example, 
the receipt of a renewal fire insurance policy retained by the insured with 
intent to keep and pay for it constitutes acceptance of the offer to insure 
for the new period. Mailing out the renewal policy constituted the offer 
to insure and the retention of the policy was the acceptance if so in-
tended. 

2-26. Acceptance by offeree. Only the person to whom the offer is 
m a ^ c a n ^eptJthejQffer_An^^^^ a third 
party. Quite often goods are ordered from a firm that has discontinued 
business, and the goods are shipped by its successor. In such case the 
offeror is under no duty to accept the goods. If he accepts the goods 
knowing that they were shipped by the successor, he then by implication 
agrees to pay the new concern for them. 

Offers to the public may be accepted by any member of the public who 
is aware of the offer. Option contracts, although containing an offer, are 
usually assignable. 

2-27. Acceptance must follow offer.* The acceptance, in order to be 
effective, must conform to the terms of the offer. If the acceptance con-
tains_any newJerm^OL or if it deviates in any manner from 
the terms of Jt^beconM and, therefore, rejects 
the original offer. The mere addition of a request for a. fayor^or of a con-
ditioiî l̂Hat does not in any way qualify the legal effect of the offer will 
not affect The acceptance. A st^ulation^ ijLthe offer relating to place, 
time, or manner of acceptance must be strictly complied with by the 
offeree. 

2-28. Time of taking eflFect.** An acceptance of a bilateral offer be-
comes o p e r a ^ ^ v h e n communicated, jQjhe-offerorr Whether the com-

Hendrickson v. International Harvester Co. of America, page 173. 
* The Code provides that an expression of acceptance or a confirmation, which adds 

new or different terms, is an acceptance but the new terms, if material, are not in-
cluded. However, if the new terms are minor they are included unless the offeror 
promptly rejects them or the offer states that the acceptance is limited to the terms 
of the offer. This does not make a counteroffer an acceptance, but does provide that 
one who attempts to accept, but adds only a few new terms, makes an effective ac-
ceptance. 

For contracts involving the sale of personal property, the Code makes acceptance 
by any reasonable means of communication effective as soon as placed with the com-
municating agency, unless the offer specifies the particular means to be used at time of 
acceptance. 
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munication is efFected when deposited with the medium of communica-
tion, or only when it reaches the offeror, turns on the medium used. If 
the oflFeror indicates the means to be used, as "rgplj^ by telegram," the 
acceptai^e ls_ cQmpleted-as_^on_as it is j i ^ ffiith that agency. 
Usually the ofiFeror does not specify a means to be used, so in such a case 
the courts presume the offeree is authorized to use the same medium as 
was used in transmitting the offer. Thus, when an j)ffer^s received by 
mail, a contract is formed as soon as an acceptance is deposited in the 
mail if it is properly addressed and stamped. However, if an offer by mail 
is accepted by telegram, the acceptance dates only from the time it is 
received b j the offeror.̂ ® Whenever the offeree uses an unauthorized 
medium, the acceptance is delayed until it reaches its destination. If no 
particular medium is indicated, as in the case of an offer made in conver-
sation, the mail is deemed the authorized medium. 

The ultimate effect of these rules is to place upon the offeror, where an 
acceptance is involved, any possible loss resulting from a failure on the 
part of his communicating agency. A contract may exist although a letter 
of acceptance is lost in the mails. The offeror, in such cases, is duty bound 
to perform even though he may have entered into other contracts as a 
result of his failure to receive a reply. He can avoid this result only by 
stating in his offer that the acceptance shall be ineffective until it is ac-
tually received by him. 

An offer is effective even though it be delayed in reaching the offeree. 
Since the delay normally results from the negligence of the offeror's agent 
or his chosen means of communication, he should bear the loss resulting 
from the delay. However, if the delay is apparent to the offeree, his ac-
ceptance will be good only if it becomes effective within a reasonable 
time after the offer would normally have been received. 

A written contract is formed only when it has been signed by both 
parties and is delivered. Even in such a case, delivery may be condi-
tioned upon the happening of some event. 

L E F K O W I T Z V. G R E A T M I N N E A P O L I S S U R P L U S S T O R E 

1957, (Minn.) 86 N.W.2d 689 

M U K P H Y , J . . . . This case grows out of the alleged refusal of the de-
fendant to sell to the plaintiff a certain fur piece which it had offered for 
sale in a newspaper advertisement. It appears from the record that on 
April 6, 1956, the defendant published the following advertisement in a 
Minneapolis newspaper: 

Lucas V. Western Union Telegraph Co., page 173. 
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Saturday 9 A.M. Sharp 
3 Brand New 

Fur 
Coats 

Worth to $100,001. 
First Come 
First Served 

$1 
Each 

On April 13, the defendant again published an advertisement in the 
same newspaper as follows: 

Saturday 9 A.M. 
2 Brand New Pastel 
Mink 3-Skin Scarfs 
Selling for $89.50 

Out they go 
Saturday. Each . . . . $1.00 

1 Black Lapin Stole 
Beautiful, 

worth $139.50. . . .$1.00 
First Come 
First Served 

The record supports the findings of the court that on each of the Satur_ 
days following the publication of the above-described ads the plamtiff 
was the first to present himself at the appropriate counter in the de-
fendant's store and on each occasion demanded the coat and the stole so 
advertised and indicated his readiness to pay the sale price of $1. On both 
occasions the defendant refused to sell the merchandise to the plamtiff, 
stating on the first occasion that by a "house rule" the offer was intended 
for women only and sales would not be made to men, and on the second 
visit that plaintiff knew defendant's house rules. 

The trial court properly disallowed plaintiff's claim for the value of the 
fur coats since the value of these articles was speculative and uncertain. 
The only evidence of value was the advertisement itself to the effect that 
the coats were "Worth to $100,000," how much less being speculative 
especially in view of the price for which they were offered for sale. With 
reference to the offer of the defendant on April 13, 1956, to sell the "1 
Black Lapin Stole . . . worth $139.50 . . ." the trial court held that th^ 
value of this article was e s t a ^ h ^ ^ a n d g r ^ d j u d g n ^ ^ 
p l a i n f i f f T o r l h S n 

—The'Hefendai^ontends that a newspaper adwrtisement offering items 
of merchandise for sale at a named price is a "unilateral offer" which 
may be withdrawn without notice. He rehes upon authorities which hoW 
that, where an advertiser pubUshes in a newspaper that he has a certain 
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quantity or quality of goods which he wants to dispose ot at certain 
prices and on certain terms, such advertisements are not offers which be-
come contracts as soon as any person to whose notice they may come 
signifies his acceptance by notifying the other that he will take a certain 
quantity of them. Such advertisements have been construed as an invi-
tation for an offer of sale on the terms stated, which offer, when received, 
may be accepted or rejected and which therefore does not become a con-
tract of sale until accepted by the seller; and until a contract has been so 
made, the seller may modify or revoke such prices or terms. (Cases 
cited.) . . . 

The defendant rehes principally on Craft v. Elder ir Johnston Co. 
supra. In that case, the court discussed the legal effect of an advertise-
ment offering for sale, as a one-day special, an electric sewing machine 
at a named price. The view was expressed that the advertisement was 
(38 N.E.2d 417, 34 Ohio L.A. 605) "not an offer made to any specific 
person but was made to the public generally. Thereby it would be prop-
erly designated as a unilateral offer and not being supported by anv 
consideration could be withdrawn at will and without notice." It is true 
that such an offer may be withdrawn before acceptance. Since all offers 
are by their nature unilateral because they are necessarily made by one 
party or on one side in the negotiation of a contract, the distinction made 
in that decision between a unilateral offer and a unilateral contract is not 
clear. On the facts before us we are concerned with whether the adver-
tisement constituted an offer, and, if so, whether the plaintiff's conduct 
constituted an acceptance. 

There are numerous authorities which hold that a particular advertise-
ment in a newspaper or circular letter relating to a sale of articles may be 
construed by the court as constituting an offer, acceptance of which 
would complete a contract. (Cases cited.) 

The test of whether a binding obligation may originate in advertise-
ments addressed to the general public is "whether the facts show that 
some performance was promised in positive terms in return for something 
requested." 1 Williston, Contracts (Rev. ed.), § 27. 

The authorities above cited emphasize that, where the offer is clear, 
definite, and explicit, and leaves nothing open for negotiation, it consti-
tutes an offer, acceptance of which will complete the contract. The most 
recent case on the subject is Johnson v. Capital City Ford Co., La. App., 
85 So.2d 75, in which the court pointed out that a newspaper advertise-
ment relating to the purchase and sale of automobiles may constitute an 
offer, acceptance of which will consummate a contract and create an ob-
ligation in the offeror to perform according to the terms of the published 
offer. 

Whether in any individual instance a newspaper advertisement is an 
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offer rather than an invitation to make an offer depends on the legal in-
tention of the parties and the surrounding circumstances. Annotation, 157 
A.L.R. 744, 751; 77 C.J.S., Sales, 25b; 17 C.J.S., Contracts, § 389. We are 
of the view on the facts before us that the offer by the defendant of the 
sale of the Lapin fur was clear, definite, and explicit, and left nothing 
open for negotiation. The plaintiff having successfully managed to be the 
first one to appear at the seller's place of business to be served, as re-
quested by the advertisement, and having offered the stated purchase 
price of the article, he was entitled to performance on the part of the 
defendant. We think the trial court was correct in holding that there was 
in the conduct of the parties a sufiicient mutuality of obligation to consti-
tute a contract of sale. 

The defendant contends that the offer was modified by a "house rule" 
to the effect that only women were qualified to receive the bargains ad-
vertised. The advertisement contained no such restriction. This objection 
may be disposed of briefly by stating that, while an advertiser has the 
right at any time before acceptance to modify his offer, he does not have 
the right, after acceptance, to impose new or arbitrary conditions not 
contained in the published offer. 

Judgment affirmed for plaintiff. 

C O U R T E E N S E E D C O . v. A B R A H A M 

1929, 129 Ore. 427 , 2 7 5 P. 6 84 

Defendant, Abraham, had certain clover seed for sale and sent out 
samples to a number of dealers in which it was stated he was asking 24 
cents per pound. Plaintiff requested a firm offer and a lower price and 
defendant's reply is indicated in the opinion below. The lower court gave 
judgment for plaintiff and defendant appealed. 

B R O W N , J . . . . Contracts in general are reached by an offer on the one 
side and acceptance on the other. . . . So it becomes necessary to deter-
mine whether the defendant actually offered to sell the clover seed to 
the plaintiff corporation, and whether it was defendant's intention that 
contractual relations should exist between them on plaintiff's acceptance. 

The writing upon which the plaintiff relies to show an offer is a tele-
gram sent by defendant to plaintiff on October 8, 1927, which reads: "I 
am asking 23 cents pet pound for the car of red clover seed from which 
your sample was taken. No. 1 seed, practically no plantain whatever. 
Have an offer 22^ per pound, f.o.b. Amity." 

Plaintiff's acceptance of the alleged offer reads: "Telegram received. 
We accept your offer. Ship promptly, route care Milwaukee Road at 
Omaha." 

A contract should be construed to effect the intention of the parties 
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thereto, as gathered from the entire writings constituting the contract. 
It is this intent that constitutes the essence of every contract. Lochmund 
V. Lope Sing, 54 Or. 106, 111, 102 P. 598. . . . Giving due consideration 
to every word contained in the defendant's telegram to plaintiflF, we are 
not prepared to say that that telegram constituted an express oflFer to sell. 
It would be poor reasoning to say that the defendant meant to make the 
plaintiff an offer when he used this language: "I am asking 23 cents per 
pound for the car of red clover." That does not say, "I offer to you at 23 
cents per pound the car of red clover," nor does it say, "I will sell to you 
the carload of red clover at 23 cents per pound." The writer of the tele-
gram used the word "offer" with reference to some other person when he 
concluded by saying: "Have an offer of 221 per pound, f.o.b. Amity." 
Each of the words "offer" and "asking" has its meaning; and we cannot 
assume that the writer of the telegram meant to use these words in the 
same sense, nor can we eliminate the word "asking" from the writing. . . . 

It is laid down by eminent authority that infoma^n^ or invitation to 
negotiate ̂ oesjnot^ constitute an offer. . Perhaps one of the most cornpre-
hensive discourses on the subject appears in 1 Page on the Law of Con-
tracts, and . . . we set out the following interesting excerpts from section 
84 thereof: 

The commonest examples of offers meant to open negotiations and to call 
forth offers in the technical sense are the advertisements, circulars and trade 
letters sent out by business houses. While it is possible that offers made by such 
means may be in such form as to become contracts, they are often merely ex-
pressions of a willingness to negotiate. . . . 

From a review of the decisions, and of the law governing the question 
at issue in the instant case, we are of the opinion that the motion for a 
nonsuit should have been sustained. 

This cause is reversed and remanded, with directions to enter a non-
suit. [For defendant] 

T R A M M E L v. M O R G A N 

1957, (Ohio), 158 N.E.2d 541 

The defendant Morgan was a boxer and agreed to let plaintiff manage 
him for five years for a certain fee provided that plaintiff was to purchase 
for defendant a home "suitable for his family, at a fair price to be paid 
out of Morgan's earnings as a boxer." The defendant in violation of the 
agreement obtained contracts through other promoters and plaintiff sues 
to recover damages arising from the breach. The lower court gave judg-
ment for plaintiff and defendant appealed, insisting there was no con-
tract. 

o f f e r a n d a c c e p t a n c e • 169 

P E R C U R I A M . . . . 

Defendant claims that the findings of the trial judge are manifestly 
against the weight of the evidence and contrary to law; that the judg-
ment of the trial court is not sustained by sufficient evidence and is 
against the manifest weight thereof and contrary to law, in which claims 
we concur. 

We have hereinabove said that the consideration for the so-called 
second contract had not been paid. The Probate Court held that plaintiff 
had a reasonable time to purchase the home provided for. We hold the 
provisions for such purchase are too indefinite for enforcement, and that 
the contract never became effective because the purchase of the home by 
plaintiff was a requirement precedent to the agreement becoming ef-
fective as a binding contract, no other consideration therefor appearing. 

There being no enforceable consideration for such contract the trial 
court should have rendered final judgment declaring the same void and 
unenforceable, and this court coming now to render the judgment which 
the trial court should have rendered final judgment is entered for de-
fendant. 

K E R G A L D v. A R M S T R O N G T R A N S F E R EXP. C O . 

1953, (Mass.) 113 N.E.2d 53 

L U M U S , J . This is an action of contract, begun by writ dated August 2 6 , 

1949, in which the plaintiff^ues for the loss of j i e ^ trunk and its contents. 
The defendant is an intrastate common carrier. There was evidence that 
the plaintiff arrived with her trunk at the South Station in Boston late in 
an evening in May, 1949, and went to the defendant's office there. She 
was not asked the value of her trunk, but was given a small pasteboard 
check by the defendant which was not read to her and which she did not 
read, but put in her purse. The trunk was to be delivered at her home in 
Boston. The defendant failed to deliver her trunk, and admitted that it 
had been lost. The small check had on one side the order number and 
the words "Read contract on reverse side," and on the other the words, 
"The holder of this check agrees that the value of the baggage checked 
does not exceed $100 unless a greater value has been declared at time of 
checking and additional payment made therefor . . ." 

The judge instructed the jury, over the exception of the defendant, that 
the plaintiff is bound by that limitation if she had knowledge of it when 
she took the check, and otherwise is not. The jury returned a verdict for 
the plaintiff for $1,700, and the defendant brought the case here. 

Where what is given to a plaintiff purports on its face to set forth the 
terms of a contract, the plaintiff, whether he reads it or not, by accept-
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ing it assents to its terms, and is bound by any limitation of liability 
therein contained, in the absence of fraud. . . . 

On the other hand, where as in this case what is received is ap-
parently a means of i d e n t ^ ^ than a 
complete coirtrao^the bailor is not bound by a limitation upon the lia-
bility of the bailee unless it is actually known to the bailor. (Cases cited.) 

The cases in this Commonwealth so clearly show the law applicable to 
the facts of this case that we need not discuss decisions elsewhere. But 
we may say that our conclusions are supported by well-reasoned cases in 
New York as well as other jurisdictions. 

Judgment for plaintiff affirmed. 

M I N N E S O T A L I N S E E D O I L C O . v. C O L L I E R W H I T E L E A D C O . 

1876, Fed. Cas. No. 9,635, 4 DiU. 431 

The defendant, Collier White Lead Co., is being sued for $2,150 which 
it admits is owing to the plaintiff for linseed oil previously shipped. It has 
refused to pay because it maintains the plaintiff failed to ship oil under a 
second contract, thus causing it damages which should be deducted from 
the $2,150. The facts regarding the second contract are that on July 31, 
plaintiff by telegram offered to sell a certain amount of linseed oil to 
defendant at a certain price. Although this telegram was transmitted late 
in the evening of July 31, it was not delivered to defendant until the 
morning of August 2. On August 3 defendant accepted plaintiff's offer by 
depositing a telegram with the telegraph office in his city and shortly 
thereafter upon the same day defendant received a telegram from the 
plaintiff revoking plaintiff's offer. The market price on linseed oil was 
very unstable. 

N E L S O N . . . In the case at bar the delivery of the message at the tele-
graph office signified the acceptance of the offer. If any contract was 
entered into, the meeting of minds was at 8:53 of the clock, on Tuesday 
morning, August 3rd and the subsequent dispatches are out of the case. 
. . . Conceding this, there remains only one question to decide, which 
will determine the issues: Was the acceptance of defendant deposited in 
the telegraph office Tuesday, August 3rd, within a reasonable time so as 
to consummate a contract binding upon the plaintiff? . . . 

The better opinion is, that what_js,_ OTJs_notj^ rea^oim^ 
dependJ^OP thg circumstances attending the negotiation, and the^charac-
ter "of the subject matter of J h e contract, and in no better way can the 
intention of the parties be determined. If the negotiation is in respect to 
an article stable in price, there is not so much reason for an immediate 
acceptance of the offer, and the same rule would not apply as in a case 
where the negotiation related to an article subject to sudden and great 
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fluctuations in the market. Parson on Contracts (Volume 1, p. 482) says: 
. . If no definite time is stated, then the inquiry as to a reasonable time 

resolves itself into an inquiry as to what time it is rational to suppose the 
parties contemplated; and thfi_law thjs to be that time which 
as ratkmal men they ought to have uncferstood each other to have had m 
mind." Applying this rule, it seems clear that the intention of the plaintiff, 
in making the offer by telegram, to sell an article which fluctuates so 
much in price, must have been upon the understanding that the accept-
ance, if at all, should be immediate, and as soon after the receipt of the 
offer as would give a fair opportunity for consideration. The delay^ here, 
was t c ^ l o ^ ^ d rnanife^s^ unjust to the plaintiff, for it afforded the 
defendant an opportunity to t ^ e j a d y a n t ^ e of a change in the niarket 
and to accept or refuse the offer as would best subserve its interests. 

Judgment will be entered in favor of the plaintiff for the amount 
claimed. The counterclaim is denied. Judgment accordingly. 

B O S S H A R D T & W I L S O N C O . v. C R E S C E N T O I L CO . , L I M I T E D 

1895, 171 Pa. St. 109 

Assumpsit by Bosshardt & Wilson Company to recover damages for 
breach of contract. Judgment in the lower court was for defendant. After 
stating by letter under date of July 31, 1893, the terms of an offer to 
supply crude oil to the plaintiff, the defendant concluded: 

We extend to you a refusal of making the contract on the above basis for the 
term of sixty days from this date. Should it not be accepted in writing on or 
before that time the above is to become null and void, and without effect be-
tween us. 

On September 25, 1893, the defendant wrote plaintiff: 

We wish to advise you that we withdraw our offer of July 31. . . . You will 
therefore consider the same canceled. 

Two days later, however, the plaintiff replied as follows: 

Dear Sirs: We hereby notify you that we accept and will fully carry out the 
Qptiori_^nd_contract ^iven to us by your . . . letter dated Pittsburgh, Pa., 
July 31, 1893. . . . We hereby repudiate your attempted withdrawal of said 
option and contract as expressed in your letter to us, dated Pittsburgh, Pa., 
September 25, 1893. 

M C C O L L U M , J. . . . A careful study of the evidence in the case has con-
vinced us that there wasno contractual relation between litiggrtts . . . 
There is nothirig^in tHe"offer which indicates that there^yras_a cpnsi^^^ 
tion for the option it gave por anything in the oral evidence which stamps 
fhaTlatter as irrevocable during the time allowed by the letter for the 
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exercise of it. . . . There being no consideration for the oflFer in this case 
the defendant had a clear right to^withdraw it at any time before there 
was an acceptance of it. The counsel for the plaintifiF . . . conceded that, 
if Jherejwa^n^^^ nor acceptance of it, the right of 
the defendant-to-AWthdiaw it is plain and indisputable. 

Judgment for defendant affirmed. 

D R E N N A N v. STAR P A V I N G C O M P A N Y 

1958, (Cal.) 333 P.2d 757 

Drennan, the plaintiff, was a general contractor and in preparation for 
submitting a bid on a school job requested the defendant to submit a bid 
for certain paving which was involved. The defendant offered to do the 
work for $7,131.60, and the plaintiff used this subcontractor's offer in 
making his bid. The contract was awarded to plaintiff, but as he ap-
proached the defendant, he was notified that it could not perform as it 
had made an error in its calculations. The plaintiff got another to do the 
work at a cost of $10,948.60 and seeks to recover this difference of the 
defendant. The lower court gave judgment for plaintiff in the amount of 
$3,817.00. 

TRAYNOR, J. . . . There is no evidence that defendant offered to make 
its bid irrevocable in exchange for plaintiff's use of its figures in comput-
ing his bid. Nor is there evidence that would warrant interpreting plain-
tiff's use of defendant's bid as the acceptance thereof, binding plaintiff, 
on condition he received the main contract, to award the subcontract to 
defendant. In sum, there was neither an option supported by considera-
tion nor a bilateral contract binding on both parties. 

Plaintiff contends, however, that he relied to his detriment on de-
fendant's offer and that defendant must therefore answer in damages for 
its refusal to perform. Thus the question is squarely presented: Did 
plaintiff's reliance make defendant's offer irrevocable? 

Section 90 of the Restatement of Contracts states: "A promise which 
the promisor should reasonably expect to induce action or forbearance of 
a definite and substantial character on the part of the promisee and 
which does induce such action or forbearance is binding if injustice can 
be avoided only by enforcement of the promise." . . . 

Defendant's offer constituted a promise to perform on such conditions 
as were stated expressly or by implication therein or annexed thereto by 
operation of law. (See 1 Williston, Contracts [3rd ed.], § 24a, p. 56, § 61, 
p. 196.) Defendant had reason to expect that if its bid proved the lowest 
it would be used by plaintiff. It induced "action ** ' * of a definite and 
substantial character on the part of the promisee." 
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Had defendant's bid expressly stated or clearly implied that it was 
revocable at any time before acceptance we would treat it accordingly. 
It was silent on revocation, however, and we must therefore determine 
whether there are conditions to the right of revocation imposed by law or 
reasonably inferable in fact. In the analogous problem of an offer for a 
unilateral contract, the theory is now obsolete that the offer is revocable 
at any time before complete performance. Thus section 45 of the Restate-
ment of Contracts provides: "If an offer for a unilateral contract is made, 
and part of the consideration requested in the offer is given or tendered 
by the offeree in response hereto, the offeror is bound byj i contract, the 
duty of immediate performance of which is conditipna} on the full con-
sideration being^^iyen or tendered within the time stated in the offer, 
or, if no time is stated therein,, wdthin. a reasonable time." In explanation, 
comment fe states that the "main offer includes as a subsidiary promise, 
necessarily implied, that if part of the requested performance is given, 
the offeror will not revoke his offer, and that if tender is made it will be 
accepted. Part performance or tender may thus furnish consideration for 
the subsidiary promise. Moreover, merely acting in justifiable reliance on 
an offer may in some cases serve as sufficient reason for making a promise 
binding (see § 90)." 

Whether implied in fact or law, the subsidiary promise serves to pre-
clude the injustice that would result if the offer could be revoked after 
the offeree had acted in detrimental reliance thereon. Reasonable reliance 
resulting in a foreseeable prejudicial change in position affords a compel-
ling basis also for implying a subsidiary promise not to revoke an offer 
for a bilateral contract. 

The absence of consideration is not fatal to the enforcement of such 
a promise. It is true that in the case of unilateral contracts the Restate-
ment finds consideration for the implied subsidiary promise in the part 
performance of the bargained-for exchange, but its reference to section 
90 makes clear that consideration for such a promise is not always neces-
sary. The very purpose of section 90 is to make a promise binding even 
though there was no consideration "in the sense of something that is bar-
gained for and given in exchange." (See 1 Corbin, Contracts 634 et seq.) 
Reasonable reliance serves to hold the offeror in lieu of the consideration 
ordinarily required to make the offer binding. . . . 

When plaintiff used defendant's offer in computing his own bid, he 
bound himself to perform in reliance on defendant's terms. Though 
defendant did not bargain for this use of its bid neither did defendant 
make it idly, indifferent to whether it would be used or not. On the con-
trary it is reasonable to suppose that defendant submitted its bid to ob-
tain the subcontract. It was bound to realize the substantial possibility 
that its bid would be the lowest, and that it would be included by plain-
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tifi in his bid. It was to its own interest that the contractor be awarded 
the general contract; the lower the subcontract bid, the lower the general 
contractor's bid was likely to be and the greater its chance of acceptance 
and hence the greater defendant's chance of getting the paving subcon-
tract. Defendant had reason not only to expect plaintiff to rely on its bid 
but to want him to. Clearly defendant had a stake in plaintiff's reliance 
on its bid. Given this interest and the fact that plaintiff is bound by his 
own bid, it is only fair that plaintiff should have at least an opportunity to 
accept defendant's bid after the general contract has been awarded to 
him. 

It bears noting that a general contractor is not free to delay acceptance 
after he has been awarded the general contract in the hope of getting a 
better price. Nor can he reopen bargaining with the subcontractor and at 
the same time claim a continuing right to accept the original offer. See 
R. J. Daum Const. Co. v. Child, Utah, 247 P.2d 817, 823. In the present 
case plaintiff promptly informed defendant that plaintiff was being 
awarded the job and that the subcontract was being awarded to de-
fendant. . . . 

Judgment for plaintiff affirmed. 

M A T H I ^ U V. W U B B E 

1951, 330 Mich. 408, 47 N.W.2d 670 

B U T Z E L , J. . . . Clara Noble [Mathieu], plaintiff, « » » [was the 
lessee] . . . of property owned by Bernard Wubbe, defendant. 

The original lease was for one year, from August 1, 1947 to July 31, 
1948, at a monthly rent of $100. It contained the following provisions: 

It is further expressly understood and agreed between the parties hereto that 
the tenant shall have the option at the expiration of the term hereof, to renew 
this lease under the same terms and conditions hereinbefore and hereinafter 
set forth for an additional term of one year, upon written notice. 

It is further understood and agreed between the parties hereto that during 
the term hereof or the extension thereof by virtue of the provisions of the para-
graph next above set forth, that the tenant shall have the option to purchase 
the demised premises at the agreed price of $16,500.00 including the furniture 
now on the said premises, or for the agreed price of $15,000.00 not including 
the furniture now on the premises . . . 

The lease further provided that if the option to purchase were exer-
cised the down payment would be one-half of the purchase price, "after 
deducting any indebtedness by way of mortgage." 

Plaintiff exercised the option to renew the lease for one year, and re-
mained in possession under the lease until July 31, 1949, on which day, a 
Sunday, at about 8:30 in the evening, she sent the following telegram: 
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Bernard Wubbe, Request Ans. 
Jleady to close deal on 108 Winder Street. Please call me Monday morning. 

Clara Mathieu. 

The telegram was received very early in the morning of August 1 by 
defendant. . . . 

After plaintiff sent the telegram there was a telephone conversation be-
tween the parties, and it was agreed that they would meet at the office 
of defendant's attorney at 10:30 on Monday morning (August 1, 1949). At 
the meeting, according to the plaintiff's own testimony, the defendant 
refused to recognize the option as still binding, although his attorney ad-
vised him to the contrary. The plaintiff insisted on exercising the $15,000 
option provision. The defendant offered to sell the premises for $16,500, 
including the furniture, with an $8,000 down payment, but this was re-
fused. The plaintiff's attorney was given an abstract of title, but when 
he called shortly thereafter for an extension of time for its examination, 
it was refused, and he was told all dealings were off. This suit for specific 
performance of the option followed. The plaintiff was denied relief by 
the trial court and has taken this appeal. 

The plaintiff makes two contentions, first, that the telegram taking up 
the option was effective when sent, and second, if there were any defects 
in the acceptance they were waived by the defendant's subsequent ac-
tions. The appellant's first contention ignores a more basic question: Was 
the telegram a legally effective acceptance of the continuing offer of the 
option? The telegram was an indication of willingness to make some 
agreement, but it did not specify which was contemplated. 

In Beecher v. Morse, 286 Mich. 513, 282 N.W. 226, 227, we said: 

"It is well settled by the decisions that an option is a mere offer, and that 
acceptance thereof must be made within the time allowed or the optionee's 
rights thereunder will be lost. It is also apparent that substar^ial compliance 
with the terms of the option is not sufficient to constitute an acceptance of 
&e offer. . . . 

"An optionjs but an offer, strict compliance with theJerm^ of which is re-
quired^ accepjtence_jnust, hfi- in c0mpliaiicfi_with_h& terras .proposed by the 
option botE~as to t h e ^ ^ t thing offered ^nd within the time_spe.cified; other-
ws^th^ right h h ^ BaUey o. Grover, 237 Mich. 548, 213 N.W. 137, 139. . . . 

Before there can be a legally enforceable obligation there must be an 
offer and an acceptance. When there is a single offer, a simple assent 
might be sufiBcient, but when there are alternatives, definiteness is re-
quired. To hold otherwise would be to bind the defendant to some con-
tract, but to allow the plaintiff complete freedom of choice. The telegram 
of July 31, 1949, was not a sufficient acceptance of the defendant's offer. 

In view of the foregoing we need not decide when the telegram be-
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came effective as an acceptance, or what effect C.L. 1948, § 435.1, Stat. 
Ann. § 18.851, dealing with Sunday contracts, had on this telegram. 

The appellant's second contention arises out of a misconception as to 
the legal status of the parties when they met on August 1, 1949. When 
the option expired on July 31, the defendant was reheved of any obliga-
tion he might have owed to the plaintiff prior to that time. He could, if 
he wished, sell the property in question to any one and this included the 
plaintiff. Therefore he could deal with the plaintiff, and no legal effect 
would arise from these dealings in the absence of some new contractual 
relation. 

The decree of the trial court dismissing the bill is affirmed. 

M O R R I S O N et al. v. P A R K S 

1913, 164 N.C. 197, 80 S.E. 85 

This is an action by plaintiff, Morrison and others, to recover damages 
from Parks for failure to deliver lumber. The offer follows: 

Gentlemen: I have about 80,000 feet of oak left yet, for which I will take 
$16 per M delivered on cars at Bridgewater "log run." I will take $8 per M for 
the mill culls I have at Bridgewater, as that is what it cost me, cut and deliver 
the same. 

The plaintiff replied as follows: 

Dear Sir: Your letter of the 20th received and would say we will take your 
4 /4 oak at $16, mill culls out, delivered on cars at Bridgewater. We will handle 
all your mill culls, but not at the price you are asking. We are buying from 
A.L. & Co. for $4.50 on board the cars. We should be glad to handle yours at 
this price. How soon will you have some 4/4 ready to load? We will take the 
80,000 feet and will depend on this, and will load it out as soon as you can put 
it on the railroad. Please write us at once how soon you will have some of this 
stock ready to load. 

C L A K K , C . J . . . . The alleged contract being in writing, the construc-
tion of this written evidence was a matter for the court. In ord^r to make 
the offer and reply a contract, the acceptance must^be ^(a) absolute and 
unconditional; (b) identical with the terms of the offer; (c) in the mode, at 
the place, and within the time expressly or impliedly required by the 
offeror." The plaintiff Morrison testified that "4/4" means lumber "an 
inch thick, of any length or width," and that "log run" means "any thick-
ness with culls out." He further testified that the market price of 4/4 
lumber of that character, at that place and time, was $18.50. 

It is apparent that the reply was not an acceptance of the terms of the 
offer of the defendant. (1) The defendant offered to take $8 per M for 
mill culls. The plaintiff rephed, offering $4.50. (2) The defendant offered 
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80,000 feet of oak, "log run," at $16. The plaintiff replied, offering $16 
per M for 4/4 oak—an entirely different article and which he himself 
testified was then worth in the market $18.50 at the same place. 

There was no contract. The offer of the defendant was not accepted, 
but a counFer o f f e ^ different nature was made. The minds, 
of the parties never met.̂  

Judgment for defendant affirmed. 

DIEBEL V. K A U F M A N 

1945 (Ohio App.) 62 N.E.2d 770 

M I L L E R , J. This is an appeal on question of law and fact from the 
Common Pleas Court of Franklin County, Ohio. 

The action is one for specific performance of a contract for the pur-
chase and sale of 30 shares of stock in The Modern Tool, Die and Ma-
chine Company, which is being held by the defendant [Kaufman] as 
executor of the estate of Mary E. Cain, and which, under the terms of her 
will, he is authorized to sell. The regulations of the company contain the 
provision that a stockholder desiring to sell must first offer the stock at 
the market price to the company which shall have an option of purchase 
for thirty days. 

On May 18, 1943, the defendant made an offer in writing to The 
Modern Tool, Die and Machine Company to sell the 30 shares involved 
herein at a price of $175 per .share. On May 28, 1943, a special directors' 
meeting was called and a resolution was duly passed authorizing the 
acceptance of the offer by the company. A special stockholders' meeting 
was held on June 4th and a motion to approve the purchase was lost 
for the want of a two-thirds majority. The defendant then sought to sell 
the stock and announced through his attorney that sealed bids would be 
accepted up to 12:00 o'clock noon, June 7th, at which time the highest 
bid would be accepted. At ten minutes to 12:00 N., June 7th, the plain-
tiff and his attorney called at the office of Henry S. Ballard, attorney for 
the executor, and who had made the offer to sell, and attempted to deliver 
to Mr. Ballard a sealed bid for the purchase of this stock. Mr. Ballard re-
fused to accept the bid, stating that he had just been served with a copy 
of pleadings being filed in a suit in the Common Pleas Court in which this 
stock was involved. The offer was one of $180 per share, making a total 
of $5,400.00 for the same. A cash tender was made several days later 
and the same was refused. 

We are of the opinion that the defendant was justified in refusing to 
sell this stock to the plaintiff for two reasons: First, an offer unless given 
for a valuable consideration can be withdrawn at any time before ac-
ceptance, which was done in the instant case; second, according to the 
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conditions as contained in the company regulations, when an offer was 
made to the company by the stockholder to sell stock, the company had 
an option for thirty days in which to accept. During this period of time 
the holder of the stock could not legally sell to a third person, for al-
though the stockholders at one meeting might refuse to accept the ofter, 
they might well reconsider their action within the thirty day period and 
decide to purchase the stock. It will be noted that the company at no 
time notified the defendant that the offer had been rejected by the com-
pany. Had this been done, it would seem that the defendant, having 
given notice to the company, with an offer to sell at a definite price, and 
this offer being rejected by the company, would then be at liberty to 
dispose of the same. Since the defendant had no right to offer the stock 
for sale as he did on June 7, the plaintiff acquired no right to purchase it. 
The plaintiff was secretary of the company and was fully informed as to 
its bylaws and regulations. 

Judgment for the defendant. 

B U T C H E R S ' A D V O C A T E C O . v. B E R K O F et al. 

1916, 158 N.Y. Supp. 160, 94 Misc. 299 

Action by the Butchers' Advocate Company, plaintiff, against Jacob 
W. Berkof and another. From a judgment for plaintiff, and an order 
denying defendants' motion for a new trial, defendants appeal. 

L E H M A N , J . The defendants, on or about August 1 , 1 9 1 4 , signed a 
paper which reads as follows: 

Brooklyn, N.Y., August 1, 1914. 
Undersigned hereby authorizes the publishers of the Butchers' Advocate to 

insert our ad. to occupy % page in Butchers' Advocate for one year and there-
after until publishers have order to discontinue the ad., for which we agree to 
pay $8 (eight dollars) per insertion. 

Safety Auto Trolley, 
J. W. Berkof. 

The plaintiff proceeded under this authorization to publish advertise-
ments for the defendant. Some time in September the defendants noti-
fied the plaintiff to discontinue the advertisement, but the plaintiff con-
tinued to insert same in each issue, and has recovered a judgment for 
the sum of $416, the price named for insertion of advertisement for one 
year. . . . 

. . . In this case the defendant in the written agreement merely 
authorizes the plaintiff to publish his advertisement for one year. The de-
fendant at that time did not expressly or imphedly in any form agree to 
do anything. It was evidently a mere offer or unilateral promise on the 
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part of the defendant, which could ripen into a mutual contract only 
when the offer was accepted . . . by performance. . . . 

In this case . . . the offer was merely to pay a certain sum per in-
sertion, which was authorized for one year, and in such cases the past 
performance imphed only an acceptance of the offer to pay according 
to the insertions. It follows that the plaintiff is entitled to no recovery 
for insertions made after the defendants had notified it to cease publica-
tions. 

Judgment should therefore be reversed. . . , 

H I L L ' S , I N C . V. W I L L I A M B. K E S S L E R , I N C . 

1952, (Wash.) 246 P.2d 1099 

Action by Hill's, Inc., against William B. Kessler, Inc., for breach of 
contract. The Superior Court, King County, Hugh C. Todd, J., rendered 
the judgment for plaintiff, and defendant appealed. 

M A L L E R Y , J . The plaintiff, Hill's, Inc., ordered thirty-foiu- men's suits 
from the defendant, using a printed form supplied by defendant through 
its salesman. 

The printed form provided that the order would not become a binding 
contract until it had been accepted by an authorized officer of the de-
fendant at its office in Hammonton, New Jersey. 

The defendant's salesman procured the order on May 16, 1950, and 
on May 23, 1950, the defendant by form letter, advised the plaintiff that 
"You may be assured of our very best attention to this order." What 
occurred next is shown by the trial court's finding of fact: 

. . . but notwithstanding, on or about July 18, 1950, defendant intentionally 
and deliberately, at the instigation of a large retail store selling defendants 
clothing in the downtown Seattle area, wrongfully cancelled said order and 
breached its agreement with plaintiff to deliver said suits as ordered, or at all. 
That at the time defendant cancelled said order and breached its agreement, 
the period for placing orders for delivery of fall suits had passed, and it was 
impossible for plaintiff to thereafter procure comparable suits from any other 
source to meet its fall trade. . . . 

Thereupon, plaintiff brought this action for loss of profits in the amount 
of a 66% per cent markup aggregating $815.83. 

From a judgment in favor of the plaintiff, the defendant appeals. 
The defendant contends that its letter of May 23, 1950, in which it 

said "You may be assured of our very best attention to this order," was 
not an acceptance of the plaintiff's order. 

In Bauman v. McManus, 75 Kan. 106. 89 P. 15, 18, 10 L.R.A., N.S., 
1138, the court said: 
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. . . The promise that the order shall receive prompt and careful attention 
seems to imply something more than that the manufacturers will quickly and 
cautiously investigate the advisabihty of accepting it. The care they might ex-
pend in that direction—in looking up defendants' financial standing, for instance 
—is not presumably a matter in which any one but themselves would be greatly 
interested. The engagement to use care seems more naturally to relate to the 
manner of filling the order than to the settling of a doubt whether to fill it at all. 
The expression of thanks for the favor has some tendency in the same direction. 
We incline strongly to the opinion that the letter standing by itself was as 
effectual to close a contract as though in set phrase it had said that the goods 
would be shipped; that to permit any other construction to be placed upon it 
would be to countenance the studied use of equivocal expressions, with a set 
purpose, if an advantage may thereby be derived, to keep the word of promise 
to the ear and break it to the hope. 

Judgment is affirmed for plaintiff. 

L E W I S A N D L E W I S v. R O O T A N D R O O T 

1959, (Wash.) 337 P.2d 52 

Plaintiff, Lewis and Lewis, placed an order, through a broker for 1,000 
squares of No. l-5x green centigrade shingles at $11.75 per square, the 
purchaser requiring a minimum of one truck load a week and preferably 
two. The defendant received the order which said "please confirm this 
order with Lewis and Lewis." The defendant did not confirm the order 
but in time made three shipments at the price indicated. It now, having 
refused to make further shipments, denies there was any acceptance of 
the oflFer. The lower court awarded damages to the plaintiff in its suit 
to recover on the contract. 

H U N T E R , J . . . . In the case of Pillsbury Flour Mills, Inc. v. Inde-
pendent Bakery, Inc., 1931, 165 Wash. 360, 5 P.2d 517, 8 P.2d 430, 10 
P.2d 975, which is similar on the facts to the instant case, we said: 

This appeal presents for determination only one question, which we state as 
follows: Where an order for a quantity of goods to be delivered in installments 
is given to a salesman subject to the seller's written approval, does that order 
become a binding contract on the seller's delivery of a number of the install-
ments, without communication by the seller to the buyer of acceptance of the 
order? The question was answered in the affirmative, and we stated: 

The contracts were for delivery by installments. One contract was for the 
shipment of fifteen hundred barrels of flour; the other for four hundred and fifty 
barrels of flour. It was not contemplated-in fact, it was agreed otherwise-that 
all of the flour would be dehvered in one shipment. Under that arrangement, as 
soon as one installment of flour was delivered and accepted the contracts be-
came binding on the parties. Thereafter the appellant was bound to perform 
by delivering the remainder of the flour called for in the contracts. A correspond-
ing obligation was imposed upon the respondent of accepting the remainder of 
the flour under the contract. Failure of performance on the part of either would 
entitle the other party to recover for the damages suffered by the breach of 
the contract. 
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In the present case, as soon as the first shipment of shingles was de-
livered by the appellants and accepted by the respondents, in pursuance 
of the order of July 7, 1955, the contract became binding upon the 
parties. By their failure to deliver the balance of the shingles, as called 
for in the purchase order, the appellants were answerable to the respond-
ents for their damages suffered as a result of the breach . . . 

Finding no error in the record, the judgment of the lower court is 
affirmed. 

H E N D R I C K S O N v. I N T E R N A T I O N A L H A R V E S T E R C O . O F A M E R I C A 

1927, 100 Vt. 161, 135 Atl. 702 

Action by Peter Hendrickson against the International Harvester 
Company of America to recover damages on account of the defendant's 
failure to deliver to him a broadcast seeder. The defendant's agent took 
the order for the machine, which order was retained by the defendant an 
unreasonable time and, until this controversy arose, without indicating 
that it either accepted or rejected the offer of the plaintiff to buy the 
seeder mentioned. 

P O W E R S , J . . . . The order was subject to approval. . . . The fact that 
the defendant kept the order without approving it or notifying the plain-
tiff of its disapproval would amount to an acceptance. 

True it is that it takes two to make a bargain, and that silence gives 
consent . . . only when there is a duty to speak. And true it is that it is 
frequently said that one is ordinarily under no obligation to do or say 
anything concerning a proposition which he does not choose to accept; 
yet we think that, when one sends out an agent to solicit orders for his 
goods, authorizing such agents to take such orders subject to his (the 
principal's) approval, fair dealing and the exigencies of modern business 
require us to hold that he shall signify to the customer within a reason-
able time from the receipt of the order his rejection of it, or suffer the 
consequences of having his silence operate as an approval. 

Judgment for plaintiff. 

L U C A S V. W E S T E R N U N I O N T E L E G R A P H C O M P A N Y 

1906, 131 Iowa 669, 109 N.W. 191 

Lucas, the plaintiff, had received one evening by mail an offer from 
Sas to exchange certain real properties at given terms, saying he would 
have to know at once as other deals were involved. The next morning at 
9:10 A.M. he deposited a telegram of acceptance with defendant, which 
was not sent until 4:41 P.M., reaching Sas at 6:03. Sas sold the property 
to another at 3:30 P.M., and the plaintiff sues the defendant for damages 
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arising from the delay. The defendant contends the acceptance was 
efifective as soon as the telegram was deposited with it, the delay thus 
causing the plaintiff no loss. The lower court gave judgment for the de-
fendant. 

L A D D , J . . . . The proposition of an exchange was made to plaintiff 
by letter. In communicating it, properly addressed, to the mails for trans-
mission, the post office became the agent of Sas to carry the offer, he 
taking the chances of delays in transmission. . . . Having sent the propo-
sition by mail he impliedly authorized its acceptance through the same 
agency. Such implication arises (1) when the post is used to make the 
offer and no other mode is suggested, and (2) when the circumstances 
are such that it must have been within the contemplation of the parties 
that the post would be used in making the answer. . . . The contract is 
complete in such a case when the letter containing the acceptance is 
properly addressed and deposited in the United States mails. . . . This 
is on the ground that the offeror, by depositing his letter in the post office, 
selects a common agency through which to conduct the negotiations, and 
the delivery of the letter to it is in effect a delivery to the offeror. . . . 
But plaintiff did not adopt this course. On the contrary he chose to indi-
cate his acceptance by transmitting a telegram to Sas by the defendant 
company. Sas had done nothing to indicate his willingness to adopt such 
agency and the defendant in undertaking to transmit the message was 
acting solely as the agent of the plaintiff. The latter might have with-
drawn the message or stopped its delivery at any time before it actually 
reached Sas. It is manifest that handing the message to his own agent 
was not notice to the sendee of the telegram. The most formal declaration 
of an intention of acceptance of an offer to a third person will not consti-
tute a contract. A written letter or telegram, like an oral acceptance, must 
be communicated to the party who has made the offer or to someone ex-
pressly or impliedly authorized to receive it, and this rule is not complied 
with by delivering it to the writer's own agent or messenger even with 
direction to deliver it to the offeror. . . . It is very evident on authority 
and principle that in the absence of any suggestion, one transmitting an 
offer by mail cannot be bound by an acceptance returned in some other 
way until it is received or he has notice thereof. The plaintiff then did not 
accept the offer of Sas until the telegram was received by the latter. 

The case was sent back for retrial with the instructions to ascertain 
whether the acceptance was dehvered to the offeror within a reasonable 
time. 

Review Questions and Problems 

1- W Co. agreed to publish a manuscript for H, royalties payable to H 
to be agreed upon after costs of publication were ascertained. At the 
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time the printing had reached the page-proof stage, diiferences and 
misunderstandings developed and the work ceased. H seeks to ob-
tain the return of the manuscript without payment for any work done, 
urging that no contract was formed because major terms were not 
agreed upon. What result? 

2. A, a retailer, placed a boat in a display window, and some clerk, in 
error, placed a price tag of $95 on it. B entered the store and indi-
cated his willingness to buy at the $95 figure, but A refused to sell 
because the tag should have been $125. Is A obligated to sell? 

3. A, sales agent of S, took an order from B for a television set at a price 
of $500, the printed order providing that it did not bind S until ap-
proved by him at the Chicago office. The order also provided that B 
could not cancel it without the approval of S. Before the order had 
reached S, B changed his mind and mailed a letter to S, withdrawing 
his ofî er, the letter reaching S before he received the order. Disregard-
ing B's letter, S shipped the set, but B refused to accept it. S sued B 
for breach of contract and the court denied recovery. Was this a 
sound decision? Why? 

4. A offered to sell his house to B for $5,000. B off̂ ered to give him 
$4,500, which A refused to accept. Later B tendered A $5,000, which 
was refused. Had the ofl̂ er been rejected before the tender? 

5. Potter purchased ice of Citizens Ice Co. by placing a card in his 
window, and the company responded by filling the ice box. Boston 
Ice Co. purchased the business of Citizens Ice Co., whose window 
card was used, and gave service to Potter, who assumed Citizens Ice 
Co. was servicing the box. When billed for ice, he refused to pay, 
contending no contract with Boston Ice Co. What result? 

6. On March 13, A offered by mail to sell his grocery store to B for 
$3,000. On March 15 B mailed his acceptance, which reached As 
ofiice on March 18. On March 17 A died. May A's executor recover 
from B in case he fails to perform? 

7. X submitted a bid for certain brick work to C, who used it as a basis 
for a general contract bid on a certain job. C's bid was accepted, and 
he notified X he had been successful and would have a form contract 
ready soon. When the form arrived, it contained two or three new 
terms and X refused to sign or to perform. Is X fiable to CP 

8. A wrote a letter to B offering to sell a certain diamond ring for $300. 
He added that, unless he heard from B within the next ten days, he 
would conclude that B had accepted. B failed to make any reply. Was 
there a contract? 

9. A advertised for bids on a certain construction job. B submitted the 
lowest bid. A wrote to B, saying: "You are the lowest bidder. Come 
on down." Was this an acceptance of the bid? 

10. B Co.'s base bid on a school construction project was $197,670 but 
his bid included costs on additional alternatives and additions. B Co.'s 
bid was low and School Board notified him that it accepted the bid 
at a cost of $209,081.37, apparently including base bid and unspeci-
fied alternates and additions. B Co. could find nothing in its list to 
total this amount and refused to perform. The court held there was 
no contract. Was this a sound decision? Give reasons. 
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11. A? leased property to R which lease gave R the right of first refusal of 
a new lease at expiration of the existing lease. The court held this 
clause unenforceable because it was too indefinite. In your opinion, 
was this a sound decision? 

12. A certain school board advertised for bids on a new high-school 
building. A statute in that state provided that all contracts for public 
works should be let to the lowest and best bidder. A, a responsible 
bidder, submitted the lowest bid, but the board rejected all of the 
bids. Has A a good cause of action against the school board? 

13. On May 15 at 8:30 A.M., B received a telegram from S, offering to 
sell 500 summer suits at designated prices. B replied by telegram at 
4:30 P.M. accepting the offer, but the telegram did not reach S until 
the next morning at 9:15 A.M. On May 15 at 3:30 P.M., S telegraphed 
to B his withdrawal, but this telegram did not reach B until 8:30 A.M. 
the next day. Is there a good contract? 

14. X Co., engaged in the development of a real estate project, needed 
a good construction foreman. It employed A, promising to pay him 
$125 a week and a fair share of the profits made on the project. X Co. 
later refused to pay a i^ of the profits. The court held the agreement 
to be unenforceable. Was this a good decision? Why? 

15. O parked his car in a parking lot, paid 35 cents and received a ticket 
which stated the operator of parking lot was not liable for contents. 
O did not notice the ticket provision; the car was stolen, but was later 
found without contents. Has O a good cause of action against the 
operator? 
O offered in writing to lease property to T for three years at a monthly 
rental of $700. T accepted in writing with three minor modifications 
to the offer and mailed his check of $700 for the first month's rent. 
O cashed the check, and T moved in at considerable expense. O now 
contends the contract is unenforceable because of changed terms 
What result? 
F contracted to sell D certain described real estate for $11,000, pay-
able as follows: "assume loan, pay cash difference, and purchaser 
would execute and deliver money security deed covering balance that 
may be due vendor." The court refused to enforce the contract be-
cause the terms were uncertain. Do you agree with it? Why? 

16. 

17. 

8 
C o n s i d e r a t i o n 

2-29. Definition. As indicated in a previous chapter, except in rare 
instances, consideration is a basic re^jrcmenLQijill 
standing alone and unsupported by consideration î  generally unenforce-
able. Although defined in various ways, it is best expressed as the sur-
render of or promise to surrender a legal right at the request of ajnother. 
Actually, it is the_price for v^j^c^ t l ^ ^ bargains in exchange for 
his p r o n ^ ^ The thing bargained for may Tie sometEing of detriment to 
the promisee or something of benefit to the promisor. In either case, if 
it is the thing requested, the performance or promise to perform the act 
requested supplies the consideration needed to make the promise of the 
promisor enforceable. Whenever a right has been surrendered or a 
promise to surrender a right has been made at the request of another, 
the other's promise then becomes enforceable. 

2-30. Adequacy of consideration. The value of any given considera-
tion is usually unimportant. So long„as.ihe promisee^ gives, the considera-
tion demanded b j the promisor, the courts are satisfied. Although the 
act requested is of little value and the promise given is relatively of 
much greater value, the courts seldom give any attention to that fact, 
except as it may be some evidence of fraud. Nevertheless, it should be 
remembered that a promise unsupported bj_any_consideratiqi^and exact-
ing no action or promise by the promisee is unenforceable. Some con-
sideration must exist. A promise i r ^ t h ^ nature of a gratuity JsL^unen-, 
forceable. The fact that the recipient of a proposed gift rnust take, certain 
steps to place himself in a position to receive it cannot be substituted for 
consideration, but if however, the promisee is requirated to act in a certain 
manner and the action is considered^to Ee the price paid for the promise, 
the talcing oT such action as is requested will function as.consideration. 
Care must be used in determining whether the offeree's conduct acted as 
consideration or inerely as a move to meet the conditions for a gift. Thus, 
a promise to make a donation to a charitable or civic organization is en-
forceable only if made in furtherance of a particular objective and the 
organizaifioh To 15e benefited takes some action in reliance upon the 
promise before it is withdrawn. 

A gift, (OTTO it has executed, cannot be set aside by the donor 

1 Stelmack et al. v. Glen Alden Coal Co., page 183. 
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because of the lack of consideration. Once a. gift has been completed, the 
propert^nnvolved belongs to the donee. " ' 

A statement that a j o m i n a l consideratipn exists or is promised is not 
consideration unless it is t̂ ^^ performance is ex-
pected. Quite often a promise is made stating that it is given for $1 in 
hand paid and other good and valuable consideration, there never having 
been any intention to pay the dollar. Under the circumstances, no con-
sideration is present unless, in fact, some other consideration was pro-
vided.2 The statement that consideration was given is a mere pretense 
and without foundation in fact or in contemplation of the parties. 

2-31. Performance of statutory duty. The performance of some duty 
by statute will not constitute a valid consideration for anc^er's 

promise. Thus, a prornise to appear as a witness at a trial ( ^ a promise by 
^ officer to make an arre^ willjnot support a promis^o payjnoney 
therefor. If liejarty^prpmise^^^^ then 
he has waiyed a leg^riglrt and consideration has bera^iven. 

2-32. Performance of contractual obligation.* An agreement that 
offers for its consideration the perfornmn(^e of an existing c ntrictu il 
Juty by one of the parties is unenforceable, performance_being nothing 
rnore than the courts wo^ld^compel him to do.^ He has surrendered no 
^S^LSg^t JHence , an owner who prornises a contractor an additional 
sum to co i^ le te a j o F ^ e a ^ u n d e r "contracFTs'h^̂ ^̂ ^ 
the additional sum. If, however7 theJpFomlFee'"^^ 
other than, o^diffCTent from, what the originaT contract demanded, ample 
consider cition is jproviHejd. The contractor^ who agrees to complete his 
work at a different date or in a different manner may l i l ^ y s recover on 
^ The cancellation of 

PJJntract and the formation c^^ii entirejy^new _agre^ is 
a l w ^ s j g o s ^ l e , 

Some conflict exists in those cases in which a third party prornises added 
'^gg^ggggjj-Q" one of two contracgng^p^ i f j l ^ M t e r will cqmpkte 

..his contrart^ ^ of the courts hold that a promise made to a 
t h ^ party t o j ^ r f o n n l ^ ^ obligation o f f e i ^ n ^ c o n " 
sideratioiral^^ recent judlaal decTsIoFs"ap^ 
promisee. Thus^a promise b j O h j r d p ^ 

upon the latter's com^netfonljf a certain construction job 
is urienforceaHelir inost of the sT^esTTFis'ui^aFOTceabre even when the 

2 American Handkerchief Corp. v. Frannat Realty Co., page 186. 
® An agreement modifying an existing contract, if made in good faith, requires no 

consideration to make it binding under the Code. As a result, in contract for sale of 
personal property, terms favorable to one party may be changed to more burdensome 
provisions by mutual agreement vi'ithout any consideration being given by the other 
party. 

3 Reynolds v. Hancock, page 187. 
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contractor fulfills his contract only because of the promise^ of the addi-
tTohal suni. Here also, if anything new or different is requested, the con-
tracFbecomes binding because of the new consideration. 

The law as outlined in this section raises serious social issues. A person 
in good faith enters into ;m agreement but later discovers that, because 
of miscalculation, inefficient operation, increased costs or some other 
factor he iriikely to suffer a loss. He then refuses to proceed with per-
formance until offered additional compensation by the obligee or some 
third party. Is it better to permit the obligor to collect the added amount, 
thus enforcing a second promise without any new consideration to sup-
port it, or is it better for society to compel the obligor to carry out his 
original contract? Many of us making a promise to pay added compen-
sation would feel rather cheap in refusing to pay, but at the same time, 
it seems that the original contractor's promise should be as sacred as the 
promise for added compensation. Perhaps the reason for the request of 
more money becomes important at this point and because of this, the 
next section takes on added significance. 

2-33. Unforeseeable difficulties. A promise to pay additional com-
pensation for the completion of a contract is mually deemed binding 
where unforeseen difficulties are enco™tered ajtej^ affieo-
ment i s entered into.^ In such a case the result is most often justified 
on the theory that, in effect, the parties rescinded the old agreement, 
because of the new circumstances, and formed a new one. Even in such 
cases, however, it is safest for the contractor—the party under duty to 
perform—to have some new consideration provided for or to rescind 
the old agreement and execute a new one. Unforeseen difficulties are 
those which seldom occur and are extraordinary in nature. Price changes, 
strikes, bad weather, and shortage of material are of frequent occurence 
and are not unforeseeable. Even though difficulties are unforeseen, 
the promisor is obligated to perform at the original contract price unless 
the other party indicates a willingness to make an adjustment. 

2-34. Payment of a lesser sum. There is one exception to the general 
rule relating to adequacy of consideration. If the consideration^ on _e^h 
side inyplyes money—money given to satisfy a money debt or to sup-
port a promise to pay money in the future—the consideration given must 
equal in value the promise made. Because of this rule, an agreement 
between _a debtor and his creditor to have the debt discharged upon the 
payment of a sum less than t ^ amoun^ agreed to be owing^is unen-
forceable^® in most states, even though the lesser sum has been paid, the 
unpaid jjortion is collectible. The payment of the lesser sum is the per-
formanceof an exkting^ obli^^ act as consideration for 

< Pittsburgh Testing Laboratory v. Farnsvsforth & Chambers Co., Inc., page 188 
B Monroe v. Bixby, page 190. 
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a r e k a ^ e ^ t ^ bajaiwe. Naturally, if there is evidence that the creditor 
made a gift of the balance to the debtor, no recovery may be had by the 
creditor. A receipt^ which states thaL the _ payment ^sX^nJ^ Satisfaction 
of the account is in many st^es an indication that a gift was intended. 
Furthermore, where the debt consists of a note or written agreement, the 
cancellation and return of the evidence of indebtedness will act to dis-
charge the debt. 

2-35. Lesser sum and other consideration. Payment of a lesser sum, 
where accompanied by additional consideration, will discharge a larger 
sum. Since the value of consideration is ordinarily unimportant, the 
added consideration may take any form. Because the general rule re-
corded in the previous section has proved to be unpopular, the courts 
have seized upon almost any act as supplying the needed consideration. 
Payment in^dyance of the due date, payment at a place other than that 
agreed upo3 surrender of the privilege of bankruptcy, and the giving 
of a ggcMfgd! not£|oFIess than the face of the debt have all been found 
sufficient to discharge a larger amount than that paid. 

mere giving of a negotiabl^e n o t o u r a lesser sum than the entire 
debt will not release the debtor of his duty to pay the balance. The 
note is merely a promise to pa j , and consequently the mere promise to 
pay less j h a n is due will not discharge the debt. 

2-36. Disputed claims^ In a good' faith controversy between two 
parties over the amount of indebtedness owing, it is possible to compro-
mise at any figure which is not less than both parties admit to be correct.® 
That is if A denies that he owes over fifty dollars, while B insists that A owes 
him one hundred dollars, a setriementat JBfty dollars or more is binding. 
Even if at a later date B offers convincing evidence that the amount was 
in excess of the agreed figure, no recovery can be had. The consideration 
for B's promise to settle for less than one hundred dnllars was A'a sur-
ren^e^of Ae right to enter court in an attempt to reduce the figure below 
that ajngunt^ _ 

2-37. Composition of creditors. When the creditors agree with each 
other and_with_their„ deb to accept a certain percentage of their claims 
in full satisfaction thereof, the agreement is binding. This combined 
agreement is known as a composMon of creditors and 
enforcing the_balance__o^ our BaiAr^tc}^ Act, a 
compositmn £f creators rnay take place before or ^fter bankruptcy 
proceedings have J>een instituted,.. 

2-38. Forbearance to sue. Forbearance to sue or apromise to for-
bear^ where requested, will support a promise by another, ^ r e n d e r 
of the right to bring suit acts as the consideration. Should the prprnisor 
want, assjirapce that the promisee will not institute legal proceedings, 

« Nardine v. Kraft Cheese Co., page 192. 
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there must be a promise to forbear. Mere inaction in such a case will not 
suffice since the promisor wants a bilateral agreement rather than„ a 
unilateral one. Perhaps j n jmost xases JnvoW^ surrender of __suit 
a bilateral agreement is desired; in such case refraining is inadequate 
to support the promise. 

A claim must be made in good faith for its surrender to act as con-
sideration. Consequently, if one makes a claim in bad faith without any 
intention of prosecuting suit, the waiver of suit will not make the promise 
of the other party to settle for a certain sum enforceable. Forbearance 
to sue constitutes consideration only if the party forbearing jhinks.Ji.e.has. 
a genuine cause of action, Whether he could win in court is vmimportant 
so long as he thinks he has cause for action. 

2-39. Mutuality of engagement or illusory promises. A promise for 
a promise may, and usually does, constitute sufficient consideration, but 
each party must be bound by his promise or neither is Iwra Therefore, 
an agreement that gives to one of the parties the right to cancel the 
contract at any time prior to the time for performance is not binding. If 
the right to cancel is not absolute, but is conditioned upon the happening 
or nonhappening of some event, the contract is such that neither party 
may avoid it unless the condition occurs. 

Promises that appear to assure soniething of value, but when fully 
understo^,7 do not embody such an . assurance, are c # e d illusory 
promises because real mutuality is. lacking.'^ Let us consider the following 
agreement: B, a trucker, promises to purchase from S all he wants of regu-
lar triple X {XXX) gasoline at 20 cents a gallon plus taxes, and S promises 
to sell all that B wants at that price. Careful analysis of this agreement 
makes it clear that B has not agreed to buy any gasoline. He has promised 
to purchase only in case he wants it, which is equivalent to no promise 
at all. Since B has thus given S no consideration for his promise, B's 
promise being illusory, S is at liberty to withdraw, and his withdrawal 
becomes effective as soon as notice thereof reaches B. Until withdrawn by 
S, the above agreement stands as a continuing offer on his part, and any 
order received prior to revocation must be filled at the quoted price. 

In the above case, if B had agreed to buy, when required, S's gasoline, 
rather than XXX gasoline, for a period of one year the agreement would 
have been binding. Whenever the buyer is certain to have needs or re-
quirements, an agreement to purchase all of one's needs or reqiiirements 
will support the promise to supply them even though the amount is un-
certain, since past experience will, in a general way, aid the seller in 
estimating the amount required.' 

Streich v. General Motors Corp., page 194. 
* The Code provides, where one agreed to sell his output or to buy his needs, that 

future output or needs must bear some reasonable relation to estimates given or to 
past output or requirements. 
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Often a buyer purchases_a limited amount of^oods and^ obtains a 
guar^teed price ojnjJther goods of like character that are ordered within 
an agreed time. Such an agreement constitutes an option as to the future 
goods, the consideration for the option being the purchase of some of the 
goods. The seller in these cases is under a duty to deliver the ordered 
goods within the agreed period. 

2-40. Past or iiioral consideration* Past or moral consideration is 
insufficient to support a present promise. T^e consideration mus^ccmsist 
of some present surrender of a legal right. Some a^tlhaT hal jaken place 
in the past will not suffice. Hence, an express w a r r ^ goods 
or property sold, when made after the sale has taken place, is unenforce-
able,® and a promise to pay for a gift £revious^ received cann )t be 
enforced. 

A seeming exception to this rule exists in those cases in which one per-
son requests another to perform some work for him without definitely 
specifying the compensation to be paid. After the work is completed, 
the parties agree upon a certain sum to be paid for the work. It appears 
as if the work done in the past furnishes the consideration to support 
the promise made later to pay a definite sum. This assumption is scarcely 
correct. As soon as the work is completed, the party performing it is 
entitled to reasonable compensation. Later he surrenders this right in 
consideration of a promise to pay a definite sum. 

The heading of this section suggests a matter of morals or ethics. Law 
often Jags sqmewhatjbehind what may be good ethics. A's brother has 
been out of work for some time and has a substantial bill for groceries 
with X Co. A voluntarily promises X Co. to pay the bill but neglects to 
do so. There may be, in the minds of some, a moral obligation on A's 
part to pay but no legal obligation arises. Similarly, j n the case of a 
warra2tyjn^ej ;OT goods after tlM contract of sale is completed. 
It may be good morals and good business to respect the warranty but 
legally it is unenforceable. 

2-41. Exceptions to post and moral consideration rules. A new 
promise to pay a debt that has been discharged in bankruptcy is en-
forceable without any added consideration. The promise to pay must be 
expressed. Acknowledgement or part paymen^cannot import a promise 
to pay the"cireditor7Mo^""sIates^^ require the new promise to 
be in wHting,' which promise may be to pay only a part of the debt 
or to pay it only when certain conditions are satisfied. 

A creditor who^ release oLpart of 
a debt may,not_enforce^^later promise by his debtor to pay the balance. 
The release of the^^ the nature of a gift, 
and promise tojpay for a gift previously recayed is imei^orc^ 

® James v. Jaoobsen, page 196. 
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TTiere_is3_ however, a decided tren^ in current authority to enforce a 
promise to pay for a gratuity knowingly received under circumstances 
where Ihiere" is a strong moral obligation to pay.® Illustrative are those 
instances in which stockholders pay money to an insolvent corporation 
to restore solvency. A Hability to repay cannot well be shown because 
the corporation would by that fact continue to be insolvent. After the 
corporation has weathered the storm, a promise to repay the amount 
received appears to be enforceable. 

2-42. Reliance on promise—substitute for consideration. As refer-
red to previously from time to time, there has been in the process of de-
velopment during the past few years a rule of Jaw which protects those 
who rely upon a promise even though no consideration has been given.-
The new principle provides that a promise which the promisor reaOTnably 
expects may induce action or forbearance substantial in character, is 
binding if required to avoid injustice. Before the rule comes into play, 
the promisee must have changed his position substantially because of the 
promise, and such reliance must have been reasonably foreseen by the 
promisor. The promise must have been of such a nature as to induce 
the particular action involved. 

Notes, given to a bank by a stockholder or officer to strengthen its 
financial position, although supported by no consideration, have been 
enforced where the bank continued to operate and insolvency later 
occurred. Bailees who gratuitously accept property of others for safe-
keeping are required to exercise a certain degree of care over the prop-
erty even though nothing is received for their services. Cases in these 
two areas support the rule indicated in the previous paragraph. 

C O N S I D E R A T I O N C A S E S 

S T E L M A C K et al. v. G L E N A L D E N C O A L C O . 

1940, 339 Pa. 410, 14 A.2d 127 

BARNES, J. This is an appeal from the order of the court below entering 
judgment for the defendant [Glen Alden Coal Company] in an action of 
assumpsit brought by pkintiffs to recover the £ost. of repairs to their 
building which was damaggd-as a result of mining _operatix)i^ 
by the defendant. The suit is upon an oral agreement, and the sole_ 
question involved is ytjiether the contract is supported by consideration-

On July 3, 1922, plaintiffs purchased a certain lot of ground situated 
in the city of Scranton, upon which was erected a building containing 
stores and residential apartments. The deed to them incorporated by 

"Old American Life Ins. Co. v. Biggers, page 197. 
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reference, and was made subject to, certain reservations, conditions and 
releases respecting the mineral rights in the land, which appeared in prior 
conveyances in the chain of title. Among these was the following pro-
vision: "It is also expressly understood and agreed by and between the 
parties to this deed that the right to surface support to the said surface 
or right of soil is not hereby conveyed. . . . That no eveiit whatever 
shall the parties of the first part, their heirs or assigns, be liable for any 
injury or damage that may be caused or done to the said surface or right 
of soil, or to the building or improvements that are now or hereafter may 
be put thereon, by reason of the mining and removing of said coal and 
minerals." The original grantor reserved the right to remove coal and 
other minerals, with the express understanding that "the exceptions and 
reservations aforesaid have materially reduced the amount of consider-
ation of his Indenture, and that any damages of any nature whatsoever, 
that may occur by reason of the mining and removing of all of said coal 
and other minerals have by such reduction, been fully liquidated and 
paid and satisfied. . . 

The defendant company is the present owner of the coal and mineral 
rights in the premises, and is actively engaged in mining operations. 
The plaintiffs aver that they were informed in 1927 by a duly authorized 
agent of the defendant that mining was about to begin under their prop-
erty which would cause a subsidence of the soil. He is alleged to have 
made an oral agreement with them, on behalf of defendant, that if they 
would permit the coal company's employees to enter upon their land 
and prop up their building to prevent its collapse, or to minimize any 
damages which might occur, the company would make all repairs neces-
sary to restore the property to its original condition. 

Plaintiffs permitted the ties and supports to be erected about their 
building which rendered it "unsightly" and resulted in some loss of 
rents, although it is not contended that the work was performed negli-
gently. As the operations continued during the period from 1928 to 1935, 
it became necessary, according to plaintiffs, to reconstruct the building, 
due to the further subsidence of the surface. From time to time the de-
fendant made repairs to the property, but later refused to restore it to 
its previous condition. 

In the present action for the breach of the alleged oral agreement, 
plaintiffs seek to recover the sum of $3,185, representing the amount ex-
pended by them for the repair and restoration of their property. The 
court below excluded all evidence of the oral agreement, upon the ground 
that plaintiffs had failed to show that it was supported by a consideration, 
and directed a verdict in favor of the defendant. From the order of the 
court in banc refusing a new trial, and entering judgment for the de-
fendant, plaintiffs have taken this appeal. 
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Plaintiffs contend that (1) there was consideration for the oral agree-
ment because of the detriment suffered by them in permitting the de-
fendant to enter upon their land and place props and ties about 
their building; (2) the promise to repair was supported by a "moral 
consideration"; and (3) they are entitled to recover under the doctrine 
of promissory estoppel. 

That consideration is an essential element of an enforceable contract 
is one of our fundamental legal concepts, and there are but few excep-
tions to the rule. "Consideration j s defined a ^ a benefit to the party 
promising,̂  or a loss or detriment to the party to whom the promise is 
made." Hillcrest Foundation, Inc. v. McFeaters, 332 Pa. 497, 503, 2 A.2d 
775, 778. The terms "benefit" and "detriment" are used in a technical sense 
in the definition, and have no necessary reference to material advantage 
or disadvantage to the parties. 

It is not enough, however, that the promisee has suffered a legal detri-
ment at the request of the promisor. The detriment incurred must be 
the "quid pro quo," or the "price" of the promise, and the inducement 
for which it was made. "Consideration must actually be bargained for as 
the exchange for the promise." Restatement, Contracts, Section 75, Com-
ment (b); and see Union Trust Co. v. Long, 309 Pa. 470, 475, 164 A. 346. 
If the promisor merely intends to make a gift to the promisee upon the 
performance of a condition, the promise is gratuitous and the satisfaction 
of the condition is not consideration for a contract. . . . 

In the present case it clearly appears that the defendant's offer to 
repair the plaintiff's building was entirely gratuitous. The permission to 
enter upon the land and erect props and ties was sought by defendant 
merely JFor the purpose of conferring a benefit upon plaintiffs as a vol-
untary act, and not as the price or consideration of its alleged promise 
to restore the building to its original condition. The placing supports 
about the structure was of no conceivable advantage to the defendant, 
for, as we have seen, it had no liability whatever "for any injury or dam-
age that may be caused or done to the said surface or right of soil, or to 
the buildings or improvements" under the provisions of the deeds in 
plaintiff's chain of title. The interest of plaintiffs alone was served by 
the defendant's efforts to prevent the collapse of the structure and to 
minimize the damages resulting from the mining operations. As this was 
done at the expense of the defendant, and solely for the protection of 
the plaintiffs, we are unable to see how it could have constituted a con-
sideration for the defendant's promise, and have converted a purely 
gratuitous undertaking into a binding contract. 

Here there was no pre-existing legal or equitable obligation which 
could serve as the foundation of a moral obhgation. The plaintiffs and 
their predecessors in title were fully compensated, as expressly stated 
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in the original deed, for any loss which might result from the with-
drawal of surface support by the owner of the mining rights. The possi-
bility of damage was reflected in the reduced purchase price paid for 
the property. Plaintiffs acecpted the deed with full knowledge of the 
reservations and waiver of damages, and with the express stipulation that 
defendant should have no liability whatsoever for a subsidence of the 
land. 

Nor can plaintiffs' final contention that the defendant should be 
estopped from repudiating its promise be sustained. The doctrine of 
promissory estoppel, upon which they rely, may be invoked only in 
those cases where all the elements of a true estoppel are present, for if it 
is loosely applied, any promise, regardless of the complete absence of 
consideration, would be enforceable. The principle involved is defined 
in the Restatement, Contracts, Section 90, in the following terms: 

A promise which the promisor should reasonably expect to induce action or 
forbearance of a definite and substantial character on the part of the promisee 
and which does induce such action or forbearance is binding if injustice can be 
avoided only by enforcement of the promise. . . . 

Here no action was taken by plaintiffs in reliance upon the defendant's 
promise which resulted in disadvantage to them. They did not alter their 
position adversely or substantially. They have suffered no injustice in 
being deprived of a gratuitous benefit to which they have no legal or 
equitable right. We are satisfied there is nothing in the present record 
to bring this case within any recognized exception to the well estabhshed 
principle of contract law, that a promise unsupported by consideration is 
nudum pactum, and unenforceable. 

The judgment of the court below is affirmed. 

A M E R I C A N H A N D K E R C H I E F C O R P . v. F R A N N A T R E A L T Y C O . 

1954, N.J., 109 A.2d 793 

The plaintiff, American Handkerchief Corp., initiated this action to 
recover damages for wrongful eviction from leased premises. The plain-
tiff s lease with defendant was to expire in the near future and it desired 
to renew, if it could locate satisfactory sub-tenants for part of the space. 
In the interim it obtained an option agreement that provided as follows: 
"For one dollar and other good and valuable consideration, said Tenant 
is hereby given the right to renew or extend said leases for two years." 
The terms of the new lease were also stipulated, but the defendant 
shortly thereafter notified plaintiff that it would not renew the lease and 
that it was withdrawing the offer. The lower court gave judgment for the 
defendant, and the plaintiff appealed. 

V A N D E R B I L T , C . J . . . . The defendant has consistently claimed that 
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the writing in question was a mere offer without valid consideration that 
never ripened into a binding option-contract between the parties because 
it was withdrawn prior to any acceptance by the plaintiff. The writing 
purported to give the plaintiff the "right to renew" the two leases upon 
the terms therein provided. If based upon consideration it is an option-
contract, and as such irrevocable. . . . 

On the other hand, if the quoted draft was not supported by consid-
eration, it is a mere offer only. . . . Since the defendant-offeror sought 
to revoke the offer prior to its acceptance by the plaintiff, the pertinent 
question is whether this writing was without consideration and thus a 
mere offer, or whether it was an option supported by valid consideration. 

The draft in question provides that the right to renew the leases was 
given "for One Dollar ($1.00) and other good and valuable consideration." 
Insofar as the one dollar is concerned, the plaintiff admits that it was 
never paid. And although it is an elem^entary^ prmciple thâ  
not gnter_into an inquiry as to the_adequacy-of-Jhe-xionsideration, . . . 
it is equally well settled that consideration, no matter how small, must be 
the "price bargained for and paid for _ a promise," . . . and "an inquiry 
whether the dollar was_ r e a ^ as the consideration will al-
ways be pertinent, for where a promise of value is stated to have been 
made f ^ l i smSl money consideration there is often reason to doubt 
whether a bargain to exchange the sum mentioned for the promise was 
really intended by the parties," 1 Williston, supra, sec. 115. It is clear 
that not only was the one dollar never paid, but it was not the considera-
tion bargained for between the parties. 

We also fail to discover any proof in the record of "other good and 
valuable consideration" and counsel has not directed our attention to 
anything which could properly qualify as such. . . . We therefore con-
clude that there was no consideration for the offer and there|oreJ^ 
effectively revokedjay in September 1951^jm^LiP-iiSS^Ei" 
ance by t h e j ^ ^ i f f . 

TheJuSgm^t of the lower court is affirmed. 

R E Y N O L D S v. H A N C O C K 

1959 (Wash.) 335 P.2d 817 

Plaintiff, Reynolds, sued Hancock because the latter withdrew an 
offer to purchase real estate which had been listed by the owner with 
the plaintiff, causing the plaintiff to lose his potential commission. 

M A L L E R Y , J . . . . The plaintiffs brought this suit against the defendant 
buyers on the theory that printed paragraph seven of the earnest-money 
receipt constituted a contract between them and the defendants, which 
the defendants breached by withdrawing their offer. They prayed for 
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the amount of their commission as the measure of damage suflEered by 
reason of the defendants' breach. Paragraph seven provides: 

'Turchaser offers to purchase the property in its present condition, on 
the terms noted. This offer is made subject to approval of the seller by 
midnight of March 27, 1957. In consideration of agent submitting this 
offer to seller, purchaser agrees with the agent not to withdraw this offer 
during said period, or until earlier rejection thereof by seller. Purchaser 
agrees that written notice of acceptance given to agent by seller shall 
be notice to purchaser. If seller does not accept this agreement within 
the time specified, the agent shall refund the earnest money upon de-
mand." (Italics ours.) 

The trial comtiaIdingJlier_e^ was J O to the defendants 
foL-their promise not ±0-JwithdiaffiLJhe offer^ graxited judgrognt ̂ for the 
defend^ants, and the plaintiffs appeal. 

t h e trial court's conclusion of law was correct. The appellants were 
not the respondents' agents. At the intermediate stage of the negotiations 
relating to the air-mail letter, it would have been a breach of duty to 
the owners not to transmit to them the specific offer in question. It was 
not a consideration for the promise of the respondents with whom they 
were dealing at arm's length. 

This is a conclusive answer to appellants' contentions. 
There is another independent answer equally conclusive upon the 

matter. Only the owners would owe the appellants any commission to 
which they might become entitled under the agency agreement. If for 
any reason the respondents became obligated to the appellants for 
breach of some contract between them, the measure of damages would 
not be the agreed commission under the real-estate agency to which 
respondents were not privy. See Giovannoni v. Waple 6- James, Inc., 70 
App.D.C. 229, 105 F.2d 108. 

Assuming then that a breach of contract did exist, the amount of dam-
ages would be the cost of mailing the air-mail letter. For this no remedy is 
available. 

The judgment is affirmed. 

P I T T S B U R G H T E S T I N G L A B . v. F A R N S W O R T H & C H A M B E R S C O . , I N C . 

1958, 251 F.2d 77 

M U B R A H , C . J. This is an appeal from a judgment of the District Court 
invalidating, for lack of consideration, an oral contract to pay additional 
compensation for services rendered in connection with the performance 
of an antecedent written contract. Jurisdiction is based upon diversity 
of citizenship and requisite amount in controversy. 

According to the unchallenged findings of the trial court, the appellant, 
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Pittsburgh Testing Laboratory, entered into a written subcontract with 
the appellee, Farnsworth & Chambers, Inc., under the terms of which 
the Testing Company agreed to do all of the testing and inspection of 
materials required under a master contract between Farnsworth and the 
Douglas Aircraft Corporation for the construction of concrete ramps and 
runways at Tulsa, Oklahoma. The consideration for the performance 
of the service was $24,450, to be paid in seven monthly installments, less 
ten percent retainage until completion of the contract. In the prelimi-
nary negotiations, Farnsworth estimated that the job would be completed 
in seven months, or October 15, 1952, on the basis of a ten-hour day, 
sixty-hour work week, and that the Testing Company's work would 
be concluded about November 1. While these representations undoubt-
edly formed the basis for Pittsburgh's proposal and for the lump sum 
compensation in the contract, there was no guarantee of a completion 
date or hour work week. Before the end of the seven months period, and 
in September 1952, it became manifest that the contract would not be 
completed within the estimated time, due principally to the necessity 
of moving 1,200,000 tons of dirt or material instead of the estimated 
600,000 tons. A controversy thereupon arose between the parties as to 
Pittsburgh's obligation under the written contract and Farnsworth's 
liability for overtime compensation to Pittsburgh's personnel for work 
in excess of the sixty-hour week. Pittsburgh was told by Farnsworth's 
representatives that if it would continue to perform its services, it 
would be compensated. When, however, no payments were made in 
December 1952, Pittsburgh refused to proceed imless a new contract was 
entered into providing payment for the remaining work at the rate of 
$3,492.85 per month from November 1 until the completion of the work, 
plus time and one-half for all man hours worked over sixty hours per 
week. On December 20, the parties entered into an oral contract to that 
effect and Pittsburgh continued to perform the same service and to submit 
invoices for the monthly compensation, and separate invoices for over-
time pay in excess of the sixty hours per week. Although Farnsworth did 
not remit for the invoices or reply to Pittsburgh's persistent statements, 
it made no protest or objection to either the statements for the stipulated 
additional compensation or the separate statements for the overtime. 
After the work was completed in the Spring of 1953, and Pittsburgh had 
been paid the balance of the retainage under the original contract, Farns-
worth finally repudiated the oral agreement and this suit followed. 

The trial court specifically found that at the time of making the oral 
contract to pay additional compensation, plus overtime, a bona fide dis-
pute existed between the parties concerning their respective obligations 
under the written contract. The trial court also specifically found, how-
ever, that the Testing Company performed no services pursuant to the 
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oral contract which it was not already bound to do by the terms of the 
written contract. Based on these findings, the trial court finally concluded 
that the oral contract was unenforceable for want of consideration, and 
that Farnsworth was not estopped to defend on that basis. 

It is the general rule, followed in Oklahoma where this contract was 
made and performed, that a promise to pay additional compensation for 
the doing of that which the promisee is already legally bound to do or 
perform, is insufficient consideration for a valid and enforceable con-
tract. . . . 

Another more widely accepted exception might properly be called the 
"unfore^eablej^ under which the courts have recog-
nized the equities of a promise for additional compensation based upon 
extraordinary and unforeseeable difficulties in the performance of the 
subsisting contract. In these circumstances, the courts generally sustain 
the consideration for the new promise, based upon standards of honesty 
and fair dealing and affording adequate protection against unjust or 
coercive exactions. . . . 

As far as we can determine, Oklahoma courts have not had occasion 
to embrace or reject what seems to us a salutary exception to the rule. 
But, there can be no doubt that the oral contract was made in the face 
of unforeseen and substantial difficulties—circumstances which were not 
within the contemplation of the parties when the original contract was 
made, and which were recognized when the subsequent oral contract 
was entered into. The performance of the contract took more than twice 
as long as the parties estimated. Pittsburgh's primary cost was expensive 
skilled labor, and the consideration for the contract was necessarily based 
upon the estimated time required for performance. We should be content 
to sustain the contract on the assumption that the Oklahoma courts would 
recognize and apply the so-called unforeseen diificulties exception in a 
case like ours. But the contract need not rest upon that ground alone. 
There can be no doubt that an agreement which compromises a bona fide 
dispute concerning duties and obligations under a subsisting contract, is 
supported by valid consideration and is enforceable. . . . The trial court's 
specific finding in that regard is amply supported by the evidence, and 
we hold the contract vahd and enforceable. The judgment is accordingly 
reversed. 

M O N R O E V. BIXBY 
1951, 330 Mich. 353, 47 N.W.2d 643 

BOYLES, J. Plaintiff, Monroe, the owner of a house and lot on Clancy 
Street in the city of Grand Rapids, on September 1, 1937, entered into a 
written land contract to sell it to her daughter, the defendant, for $4,000. 
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$60.60* was paid on the purchase price and the balance of $3,039.40,' 
with interest at the rate of 6 per cent per annum, was to be paid in 
monthly instalments of $30 or more per month the first year, then $35 
or more each month. Defendant's then-husband was also named as a 
vendee but some time later defendant and her husband were divorced 
and assignment of his interest in the contract was made to the defend-
ant. Plaintiff shows that some time later defendant asked to have the 
monthly payments and the interest reduced. Plaintiff drew up a pur-
ported agreement which is as follows: 

Agreement 

First party, Anna V. Wiley Monroe; Second party, Hazel May Bixby; 
First party agrees to accept 5% interest on contract. The first party agrees to 

accept Thirty ($30.00) Dollars a month payment instead of Thirty-five ($35.00) 
Dollars a month. The first party agrees to give the second party a deed when the 
first party has received Twenty-Five Hundred ($2,500.00) Dollars from Sep-
tember 1, 1939. 

The second party is not to transfer the contract unless the first party agrees 
to the transfer. 

(s) Mrs. Anna V. Wilev Monroe 
Subscribed and sworn to 
before me this 5th day 
of November, 1940. 

(s) Catharine M. May, 
Notary Public, 

My comm. expires 
(Seal) Nov. 23, 1940 

This paper was signed by plaintiff but not by defendant. After it was 
executed by the plaintiff, the defendant made monthly payments rmtil 
January 25, 1950, when defendant refused to make further payment. 

Plaintiff claims when the $2,500 was paid upon the contract she was 
to give a deed and have a mortgage to secure her for the balance of the 
$4,000 purchase price. Defendant claims that she was entitled to a deed 
after paying the $2,500 upon the contract and was under no obligation 
to pay the balance of the $4,000 purchase price. 

When the contract showed an unpaid balance of $1,178.08, defendant 
refused to pay more, and plaintiff filed the instant bill of complaint pray-
ing for a foreclosure of the land contract and an accounting for certain 
furniture. She claimed that the aforesaid "agreement" was invalid be-
cause of lack of consideration and failure to comply with the statute of 
frauds. After a hearing on the merits, the court entered a decree dis-
missing plaintiff's bill of complaint but decreeing that there was $32.08 
still due her on the contract and directing plaintiff to execute a deed to 

" Apparently an error in the record. 
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defendant upon payment of that amount, as prayed for by the defendant 
in her cross bill. Plaintiff appeals. 

Assuming that defendant's position was supported by the proofs, and 
that the plaintiff had agreed to accept less than the full amount of the 
purchase price, such an agreement must be considered as unenforceable 
for lack of consideration. Plaintiff's claim of $1,178.08, balance of the pur-
chase price and interest, was a liquidated demand, and any agreement to 
accept less than the full amount could not be considered as a compro-
mise and settlement of an unliquidated or doubtful claim. 

Under the law in this state there is no doubt that a payment of less 
than the full amount of a past-due liquidated and undisputed debt, al-
though accepted and receipted for as in full satisfaction, is only to be 
treated as a partial payment, and does not estop the creditor from suing 
for and recovering the balance. People for use of Zeeland Brick Co. v. 
Fidelity b- Deposit Co., 195 Mich. 738, 162 N.W. 338, 340. 

We have many times held that part payment of a past-due, liquidated 
and undisputed claim, even though accepted in full satisfaction thereof, 
does not operate to discharge the debt, but constitutes a payment pro 
tanto only. Aston v. Elkow, 279 Mich. 232, 271 N.W. 742, 743. . . . 

We conclude that the claimed "agreement" to accept less than the 
amount due for principal and interest on the contract, being without 
consideration, was void. That being true, there is no occasion to consider 
the claim that it also was void because of the statute of frauds. 

Judgment for plaintif. 

N A R D I N E V. KRAFT C H E E S E C O . 

1944, (Ind. App.) 52 N.E.2d 634 

FLANAGAN, J. For several years prior to August 24,1941, the appellant, 
Lattie Nardine, a resident of Vincennes, Indiana, had operated a grocery 
in Lexington, Kentucky, under the name of Standard Market. During 
that time she had been an open account customer of appellee. In July 
1941 she purchased from appellee 5151 pounds of longhorn cheese. After 
a short time a dispute developed as to this cheese. Appellant said it was 
spoiled when received and that appellee should take it back. Appellee 
said that appellant spoiled it trying to force cure it and therefore it could 
not be returned. This dispute continued until after appellant closed her 
business on August 24, 1941. 

Thereafter letters were exchanged between the parties concerning 
settlement of appellant's account, whereby it developed that there were 
other differences as to items in the account. About October 1, 1941, 
appellee's Lexington manager went to Vincennes to discuss the account 
with appellant but they were unable to agree as to the amount appellant 
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owed. The dispute concerning the shipment of longhorn cheese above 
referred to was continued at that conference. 

On October 30, 1941, appellant wrote appellee the following letter: 

Enclosed please find check in the amount of One Hundred Forty Six Dollars 
and one cent ($146.01) which according to our records pays my account in full. 

You will notice that I have taken a 100 per lb. deduction on the 515?i lb. bad 
longhorn cheese, that I received from you. We are still at quite a loss on this 
cheese, as we really had to sacrifice it to get rid of it. 

In regard to the balance on your statement of overcharges and deductions, 
I wish to advise that I find it impossible to check upon this as they are so old. 
I feel that if the deductions were not in order, that I should have been notified 
at the time they were taken from the checks. As you told me, these were left 
over from before the time you took over this account. 

We are sorry to have had to make the above deductions, but T really feel 
that it is a just one. It has been a pleasure to do business with the Kraft Cheese 
Company at Lexington, and I want to thank you for all past favors. 

With best regards to you, I remain, 

Enclosed with the letter was a check for $146.01, marked, "This pays 
my account in full to date." After receiving the letter and check appellee 
mailed the check to the Vincennes bank on which it was drawn for 
certification. The bank certified the check and returned it to appellee who 
still retains it. 

Thereafter appellee brought this action against appellant seeking to 
recover on account for the balance it claimed due after deducting the 
sum of $146.01. Appellant answered among other things that there had 
been an accord and satisfaction. Trial resulted in judgment for appellee 
in the sum of $87.88 and this appeal followed. The sufficiency of the evi-
dence is properly challenged. 

When the holder of a check has it certified by the bank on which it 
is drawn, the drawer is discharged and the debt becomes that of the 
bank. . . . If it was tendered in full payment of a claim which was un-
liquidated or concerning which a bona fide dispute existed, the accept-
ance of the check discharged the debt. . . . 

Appellee says that there was no dispute because the trial court found 
that the longhorn cheese which appellant claims was spoiled when it 
arrived was in fact spoiled by appellant in trying to force cure it. The 
trial court could, and undoubtedly did, find that appellant spoiled the 
cheese. But in determining whether there was an accord and satisfaction 
we are not concerned with the question as to who was right and who was 
wrong in an existing dispute. We are concerned only with the question as 
to whether a_^ood^ faith dispute existed at the time the check was 
tendered in full payment^NeMfoac/igf v. Perry, supra. The evidence on 
this question by both parties was all to the effect that such a dispute did 
exist. 
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It is true as appellee contends that the question of accord and satis-
faction is ordinarily a question of fact, but where the controlling facts 
requisite to show accord and satisfaction are undisputed the question be-
comes one of law. . . . 

Our conclusion is that the facts in this case show an accord and satis-
faction of the claim sued upon. 

Judgment for defendant Nardine. 

S T R E I C H V. G E N E R A L M O T O R S C O R P . 

1955, 5 111. App.2d 485, 126 N.E.2d 389 

The plaintiff, Streich, as seller sues for breach of what he contends is 
a contract to supply the defendant with its requirements for certain air 
magnet valves from September 1, 1948 to August 31, 1949. This would 
have been approximately 1,600 units based on previous requirements. 
The so-called contract consisted of a purchase order reading as follows: 

This Purchase Order is issued to cover shipments of this part, to be received 
by us from September 1, 1948, to August 31, 1949, as released and scheduled 
on our 48 'Purchase Order release and Shipping Schedule.' 

It described the valves and set a price of $13.50 each, and on the re-
verse side the order said it constituted the final agreement between buyer 
and seller. It called itself a contract, but said, "l^liyeries are to be made 
both in quantities_and at times specified in schedules furnished by 
Buyer." 

The defendant contended there was no contract since no goods had 
been ordered, although the plaintiff spent considerable sums of money 
for machinery and tooling in preparation for production. 

M C C O R M I C K , J . . . . There is no question but that under the law a con-
tract properly entered into whereby the buyer agrees to buy all its re-
quirements of a commodity for a certain period, and the seller agrees to 
sell the same as ordered, is a valid and enforceable contract and is not 
void for uncertainty and want of mutuality. . . . The contract in the 
instant case is not such a contract. Purchase Order No. 11925 states that 
it is issued to cover "shipments of this part, to be received by us from 
Sept. 1, 1948 to August 31, 1949 as released and scheduled on our series 
48 Turchase Order release and Shipping Schedule' No. 478412 attached 
and all subsequent Purchase Order releases." . . . Reading and con-
struing the two documents together, notwithstanding the detailed provi-
sions contained on the reverse side of the purchase order, the result is 
an agreement on the part of the seller to sell a certain identified valve at 
a certain fixed price in such quantities as the buyer may designate, when 
and if it issues a purchase order for the same. The word "release" as used 
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throughout these documents is treated by both parties as equivalent to 
"order." 

In Corbin on Contracts, Vol. 1, § 157, the author says: 

In what purports to be a bilateral contract, one party sometimes promises to 
supply another, on specified terms with all the goods or services that the other 
may order from time to time within a stated period. A mere statement by the 
other party that he assents to this, or 'accepts' it, is not a promise to order any 
goods or to pay anything. There is no consideration of any sort for the seller's 
promise; and he is not boimd by it. This remains true, even though the parties 
think that a contract has been made and expressly label their agreement a 
'contract.' In cases like this, there may be no good reason for implying any kind 
of promise by the offeree. Indeed, the proposal and promise of the seller has 
the form of an invitation for orders; and the mode of making an operative 
acceptance is to send in an order for a specific amount. By such an order, if 
there has been no previous notice of revocation, a contract is consummated 
and becomes binding on both parties. The standing offer is one of those that 
empowers the offeree to acce]it more than once and to create a series of separate 
obligations. The sending in of one order and the filling of it by the seller do 
not make the offer irrevocable as to additional amounts if the parties have not 
so agreed. 

See also Williston on Contracts, Rev. Ed., Vol. 1, 104A. 
Here, the buyer proffers purchase order 11925, with its twenty-five or 

more clauses, to the seller for acceptance. In the instrument it makes no 
promise to do anything. On the surface it appears to be an attempt to 
initiate a valid bilateral contract. The seller accepts, and as by a flash of 
legerdemain the positions of the buyer and the seller shift. The buyer 
now becomes the promisee and the seller the promisor. The promise of 
the seller to furnish identified items at a stated price is merely an offer 
and cannot become a contract until the buyer issues a release or order for 
a designated number of items. Until this action is taken the buyer has 
made no promise to do anything, and either party may withdraw. The 
promise is illusory, and the chimerical contract vanishes. "An agreement 
to^sell to another such of the seller's goods, wares, andjnerc l^dise as the 
other n^|£ht time desire Ja_.purchase^jsjacl^^ 
beeaii^f^it j l o f^n j j t ^ j ^^ the buyer to purchase jmy^of tĥ ^ 
seller, as such matter_fc_le£t_jvvholly__^ 
buygL. . . ." 

The agreement in question is an adaptation of what was termed an 
"open end contract," which was used extensively by the federal govern-
ment during the late war. However, it was used only in cases where the 
commodities dealt with were staples and either in the possession of or 
easily accessible to the seller. In this case the use of the contract is 
shifted and extended to cover commodities which must be manufactured 
before they are available for sale. According to the admitted statements 
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in the complaint, special tools had to be manufactured in order to pro-
duce the item herein involved. The seller here, misled by the many and 
detailed provisions contained in purchase order No. 11925 and ordinarily 
applicable to an enforceable bilateral contract, undoubtedly, as he alleged 
in his complaint, did go to considerable expense in providing tools and 
machines, only to find that by the accepted agreement the buyer had 
promised to do absolutely nothing. A statement of expectation creates 
no duty. Courts are not clothed with the power to make contracts for 
parties, nor can they, under the guise of interpretation, supply provisions 
actually lacking or impose obhgations not actually assumed. . . . 

The agreement contained in purchase order No. 11925 was artfully pre-
pared. It contains, in print so fine as to be scarcely legible, more than 
twenty-three clauses, most of which are applicable to bilateral contracts. 
It has all the indicia of a binding and enforceable contract, but it was 
not a binding and enforceable contract because the promise was defec-
tive. Behind the ghttering facade is a void. This agreement was made in 
the higher echelons of business, overshadowed by the aura of business 
ethics. To say the least, the agreement was deceptive. In a more subter-
ranean atmosphere and between persons of lower ethical standards it 
might, without any strain of the language, be denominated by a less 
deterged appellation. 

Nevertheless, as the law is today, on the pleadings in the instant case, 
the trial court could do nothing but sustain the motion to dismiss the 
complaint. The judgment of the Circuit Court is affirmed. 

Judgment for defendant affirmed. 

J A M E S V. J A C O B S E N 

1956, (Ga. App.) 91 S.E.2d 527 

Jacobsen brought an action against James, defendant, to recover for 
alleged breach of warranty to the efEect that the property purchased was 
free of termites. The warranty was given after the contract of sale had 
been signed. 

G A B D N E H , J . The record reveals that this is an action ex contractu and 
not ex delicto. This leads us to consider first whether or not the instru-
ment regarding termite infestation was a legal and binding contract with 
sufiicient consideration to vary the terms of the original contract of sale 
and contract of purchase. It is our understanding of the law that where 
the vendor of realty stipulates.the. terms-«pon which the_property .is_of-
fered for sale and such offe^is jficeptgd hy_a 
contract between them is executed within Jhe . t e j ^ of_tbe^agre.emfittt. 
The contract of sale set up certain specifications, all of which were ful-
filled by the vendor and the purchaser within the specified time. Before 
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the consummation of the sale there was executed an instrument in which 
the seller guaranteed to the purchaser, in writing, that the premises in 
question were free of termite infestation and free of damage due to any 
previous termite infestation. . . . 

The original contract was based on legal consideration and was valid 
and enforceable. The original contract of sale here, as the record reveals, 
was executed on January 14, 1955 and the express warranty with regard 
to termites was given by the defendant on February 10, 1955. The sale 
had not taken place and no delivery of the property had been made and 
the parties had not yet done what the original contract obligated them to 
do. See Woodruff v. Graddy ir Sons, 91 Ga. 333, 17 S.E. 264. Where, as 
here, the termite instrument is relied upon as a part of the original con-
tract of sale, there are decisions to the effect that such a reliance is not 
tenable but is nudum pactum. . . . 

Judgment for defendant. 

O L D A M E R I C A N L I FE I N S . C O . v. B I G G E R S 

1949, 172 F.2d 495 

This is an action by the Insurance Company to cancel a contract or to 
Hmit the recovery under the contract to $22,443.36. The defendant Biggers 
had from time to time a ^ m c e d m o ^ y to^the^kintiff in order to keep 
it in good standing, but the amounts could not be set up as a loan because 
the company would not then be considered financially sound. Defendant 
finally refused to make additional advances, so the company entered into 
a written agreement with one Bozeman, agent of Biggers, whereby it 
promised, in consideration of past services and a release from any claims 
against the company, to pay to Bozeman 10 per cent of all gross premiums 
r e c c e d thereafter, although there was an oral understanding with 
Biggers that payments would cease when the sum of $22,443.36 had been 
paid. Under new management the company prospered and had paid 
$15,460.19, offering to pay the balance of $6,983.17 if Biggers would re-
lease any claim thereafter. He refused to do so, hence this action. 

P H I L L I P S , C . J . It is clear that Bozeman did not render to the Insurance 
Company any of the personal services provided for in the contract. We 
think it may be reasonably inferred from the evidence that Biggers did 
not render the Insurance Company any personal service under the con-
tract. In fact, counsel for Biggers states in his brief that the parties did 
not contemplate that any of such services would be rendered. 

The Insurance Company contends that, since no limitation as to time 
is expressed in the contract, either it is terminable at the will of either 
party, or it will terminate at the time when the parties intended it should 
cease to operate. 
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We do not think the contract should be regarded as one for personal 
services and, therefore, terminable by either party on reasonable notice. 

The parties did not contemplate that either Biggers or Bozeman would 
render any personal services under the contract. The^advances which 

, ̂ iggeisjiad made to the Insurance Company were domtionTanH^reated 
no express or implied legal obligation of the Ihsuface Company to re-
pay them. The release by Biggers of any claim which Biggers had 
against the Insurance Company for such donations did not constitute a 
legal consideration for the contract, because the relinquishment of a claim 
which is wholly without merit or foundation does not constitute a legal 
consideration. It follows that the contract must be supported, if at all, by 
the moral obhgation which arose from the donations made by Biggers. 
We think it may be said that, while it was not intended that such dona-
tions should create a legal obligation on the part of the Insurance Com-
pany to repay them, Biggers expected that, if the Insurance Company 
prospered, through the control he was able to exercise over it, he would 
eventually be indirectly repaid through the payment of salaries or com-
missions. Made under those circumstances, we think the donations cre-
ated a moral obhgation on the part of the Insurance Company sufficient 
to support a future executory promise. 

While the authorities are not in agreement, the trend of modern au-
thorities is to the effect that where services or other consideration moving 
from the promisee conferred an actual, material, or pecuniary benefit on 
the promisor, and not merely a detriment to the promisee, and the 
promisee expected to be compensated therefor and did not intend it as 
mere gift or gratuity, and the benefit received had not constituted the 
consideration for another promise already performed or still legally en-
forceable, a moral obhgation arises which will support a subsequent 
executory promise where there was originally no contract, perfect or im-
perfect, obhgating the promisor. 

We, therefore, conclude that thejions^on made by Biggers to the In-
surance Company constituted a cpimder^^^ 
o^liffltion for the promise of the Insurance^Company to pay Biggers 10 
per cent of its gross premiums, but only to the extent of such" obligation 
aiiid iTo tufthefrand ffi^^ payments made under the contract equal 
the amount of the donation, the contract will terminate. 

The judgment is reversed and the cause remanded for further proceed-
ings in accordance with this opinion. 

Review Questions and Problems 

1. H offered to sell a residence to S at an agreed price and S promised 
to purchase it, but it was also agreed that if S had not sold his 
presently owned residence by March 1, he could rescind the agree-
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ment to purchase from H. S sold the property but refused to take 
H's property. The court held that there was no contract, the agree-
ment lacking mutuality. Was this a sound decision? y 

2. An uncle promised to pay his nephew $5,000 on his 21st birthday 
if the latter would refrain from smoking, drinking, and gambling until 
he reached that age. The nephew conformed to his uncle's request, 
but the latter refused to pay, alleging no consideration as a defense. 
Is the uncle liable? Ho 

3. M contracted to purchase from H certain real estate at a given price, 
the sale being conditioned upon M finding satisfactory tenants. Later 
H refused to perform, contending that there was no mutuality since 
M was not bound. Did M supply any consideration for H's promise 
to convey? 

4. Mrs. B promised the pastor of X Church that she would donate to 
the trustees of the church $2,500 with which to pay off a mortgage 
if they would obtain subscriptions for the balance of the mortgage. 
The balance was subscribed, but Mrs. B refused to pay her share. 
Were the trustees entitled to recover on the promise? 

5. C engaged H to act as a pilot during a strike and told H that it 
would employ him as long as it continued in business. H did not 
agree to work for any particular period and, some time after the strike 
ended, he was discharged. C urged that no consideration was given 
for its promise to employ H for the long period. The court held that 
no contract existed and that H had no claim based upon his dismissal. 
Was the decision sound? y 

6. B, being insolvent and faced with the possibility of bankruptcy, 
called all his creditors together and agreed to refrain from bankruptcy 
and to pay each one of them 10 cents on the dollar if . they would 
releasejiim^, All the creditors agreed to the proposition. The payment 
was made. Later, B became prosperous, and C, one of the creditors, 
attempted to recover the balance of his claim. Had C any basis for 
recovery? 

7. O borrowed $4,000 of C and gave his note for the amount to fall due 
six months later. Two weeks after the note was given, O persuaded 
S to sign his name to the note. When the note fell due, O was unable ̂  
to pay it, and C seeks to recover of S. Has S a good defense? /i'-.^-1 . 

8. A contracts to build a barn for B at a cost of $1,000. Because of an 
increase in the cost of labor and materials, A refused to perform. B 
promises to pay A an additional $300 if the bam is completed. May 
A recover on this promise, assuming that the barn is completed? 
Suppose A had agreed to complete the barn within a certain date 
at the time the second promise was made. Would the result have 
been the same? 

9. V Co. agreed in writing to deliver to J Co. all coal mined at a particu-
lar mine at specified prices and J Co. agreed to accept "all coal which 
our equipment will permit us to process to best advantage and which 
market conditions will permit us to handle" for the term of one year. 
V Co. later refused to deliver, claiming no contract because there was 
no mutuality. The court held that no contract existed. In your judg-
ment, is this a sound decision? V' 
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10. W s brother had been seriously ill and had incurred a substantial 
bill while in the hospital. As he was being released from the hospital, 
W promised to pay the bill, but later refused to do so. The court 
held he was not obhgated to pay. Was this a sound decision? / 

n . A owed B $500, which was past due, and, since B was having dif-
ficulty in collecting the account, he accepted $400 in full satisfaction, 
at the same time giving A a receipt in full of the account, which 
stated that the $100 balance had been forgiven. At a later date, A 
was able to pay, and B brought suit to recover the balance. Should 
he have been allowed to recover? i-v" 

12. A building and loan company agreed with an insurance company to 
purchase of the insurance company all the insurance it needed during 
the next ten years, and the latter agreed to supply all insurance 
needed at local current rates at the time the insurance was needed. 
Was this an enforceable contract? tp-

13. O and B entered into a written agreement whereby O agreed to sell 
certain real estate to B for $8,500, and B agreed to purchase at that 
price, but was to be released if not able to finance it so as to pay cash. 
O later refused to perform, contending no mutuality and therefore 
no consideration. What result? .v " 
O contracted to sell to B property upon which O had recently 
completed a new house, the price being $17,500. After the contract 
was signed, but prior to payment, B became concerned about the 
possibility of water in the basement. O then promised that the base-
ment would be dry treated and free from water. B then settled for 
the property and received title. Water later caused damage. Is O's 
promise enforceable? y>-<. , 

14 

9 
V o i d a b l e 

C o n t r a c t s 

2-43. Voidable contracts. A voidable contract is one that, for some 
reason satisfactory to the court, may be set a s i ^ at t l ^ RECQ^t J I I M F I Q 

the parties It differs from a contract mat is^oid in that the latter c ^ -
not be enforced by either party^where^ the f o r m e s binding unless the 
injured party sees fit to avoid the agreemCTt. 

C A P A C I T Y O F P A R T I E S 

2-44. Competent parties. Our definition of a contract provides that 
the agreement must be entered into betvi^een competent parties. All 
persons are presumably competent to contract without restriction—except 
infants^insanejiersonsj^ intoxicated persons, married women, and corpora-
tions. The power of a corporation to contract is limited by its charter and 
will be considered later under the subject of corporations. By legislation 
in most states, married women today are accorded the same right to con-
tract that is granted to anyone else. Under the common law, unmodified 
by statute, they had few contractual powers. 

The law concerning insane persons and drunkards is similar to that 
which governs the rights of infants. It will be considered separately only 
in those cases in which the rules differ. 

2-45. Infants' contracts are voidable. An infant normally reaches his 
majority at the age of twenty-one, although some states have provided 
that women become of age at eighteen. A contract between an iijfantLand 
anjidult is yoidable only by the infant; the adult finds his obligation en-
forceable unless Jhe infant dear^ disaffirm. 
" T h e righr to avoid contracts is granted to a minor in order to protect 

hjm from those who would otherwise be led to take advantage of his 
immaturity and mexperience. Although tf^ r ^ b ^ avoid is_absolu^ 
tFe"court not taking time in most states to Inquire if a contract is fair or 
favorable, a minor of high ethical standards would seldom use the law 
to take advantage of an adult. Although on occasion he may be tempted 
to do so, it is wiser ethically to use the right only when it is needed to 
avoid a contract through which an adult has imposed upon the minor or 
has persuaded him to make an improvident or unsound agreement. 

201 
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It is said by many courts that the appointment of an agent by an in-
f ^ l J ' ^ ^^^^^Hf^^y contracts entered into by such an agent being 
no effect. The tendency of the courts at present, however, seems to be to 
place contracts of this nature in the same category as any other agree-
ment of the minor, thus requiring the infant to avoid contracts made by 
his agent in order to evade liability. 

J L a n infant has ^ i ^ e d into„a^^artn^^ he may with-
j l raw from the partnership at any time, regardless of the terms of the 
agreement, and avoid liability in damages to his partners. The^captol 
which he has invested is nevertheless subject to firm debts; thereforeTto 
the extent of the capital which he has invested, he cannot avoid the pay-
ment of firm creditors. Legislation in many states has altered in a limited 
way the right of minors to avoid their contracts. Some take away the 
minor's right to avoid after he marries, and a few give the courts the 
right to approve freedom of contract upon a showing of maturity. These 
and other exceptions to the general rule may be found in one state or 
another, but in most states the rule gives the minor the right to avoid any 
coi^arts made during^ his minority. 

Where fh^ contract is purely ( ^ ^ t o i ^ I I i ^ ^ ^ r ^ either side 
- t h e matter is quite simple, for any act on the part of the infant ^ i W 
clearly indicates an intent to disaffirm the agreement will have that ef-
fect. After such conduct on the part of the infant, any attempt by the 
adult to recover damages for breach of the agreement would be utterly 
futile. ^ 

2-46. Executed contracts. The fact that both parties to the contract 
have fulfilled their promises does not^jgect the right of the infant to 
ay^d t ^ affleement. If he is in po^sessioiT^the considCTation that has' 
pa^eTtoTiim, he must return it to' the"othCTpiart>^^ disafiirm 

and'at benefits. Any burdens im-
posed by the contract upon the infant must continue to be met until he 
decides to disafiirm the agreement. If the minor has the consideratjop 
received by him but in a j^ffarent Jorm-for if he'has traded it 
for something e l s e - l ^ is probablv bound to reti^lhe.„gonsideratTnn 
which he has, as a basi^ 

The right of an infant to disafiirm a contract differs from other voidable 
contracts in that an infant who has sold goods to an adult may demand 

f h a s e d j r o m j i i ^ those states which have adopted 
the Uniform Sales Act this procedure is no longer possible in the case of 
personal property. In all other instances, however, an infant may dis-
affirm as against innocent third parties. 

The states are somewhat in confiict concerning those cases in which 
the infant has spent or squandered what he received and is, therefore. 
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unable to return it. Tnie_niajQrity-^he-stateaJMM 
disaffirm the contract and demand the return of the consideration with 
which h e ^ s parted, even though he is unable.io^xetum that which he 
received. Hence, an infant may purchase an automobile, and, after driv-
ing it for a year or two, rescind his contract and demand the full amount 
which he paid for it,^ or, after having an accident that demolishes it, he 
may follow the same procedure. A few of the courts, however, hold that 
if the contract is advantageous to the infant and the adult has been fair in 
every respect, the contract cannot be disaffirmed unless the infant returns 
the consideration which he received. 

A provision in a contract wherein the minor states he is of age does not 
deprive him of the right to rescind, nor does the fact that he is in busi-
ness, has all the appearances of an adult, or possesses a business acumen 
beyond that of the average adult, except as these situations may have 
been modified by statute in an occasional state. 

A minor is not permittedla avoid a contract in part only, as disaffirm-
ance must be in total or not at all. 

2-47. Time of disaffirmance. With the exception of sales of real estate 
by a minor, an infant may avoid his contract and demand the considera-
tion with which he has parted at anyjime during his, minority.. This right 
continues j m t i l ^ r e a becomes of age, a reasQnaUe 
time depending on the nature of the article involved and on the sur-
rounding circumstances. J n the case of real estate sold by the infant, it 
may consist of several years. 

A minor cannot disaffim-a sale, of his real estate until after he reaches 
his majority, This provision is said to result from the fact that the land 
v ^ f aWx®^® t ^ r e ; he cannot be materially injured by being forced to 
wait until he becomes of age. He may, however, prior to disaffirmance, 
enter into possession and take over the management of the property, thus 
appropriating to himself the income from it while title rests in the adult. 
Where the minor does not avail himself of this protection, many states 
permit him at the time of disaffirmance of the sale of real estate to re-
cover from the adult for the use of the property while he has been out of 
possession. 

2-48. Ratification. An executed contract is ratified, by the minor _when_ 
he retains ^ e ^ consideration received for an. unreasonable time after 
feachin^Jiis majority, by acceptance of benefits incident to ownership, 
such as rents, dividends, or intCTest, by_jelling the pxoperty,̂ ^^^^ or 
by any other act after becoming of age which clearlj indicates satisfacr 
tion with the bargain made during minority, ^ ^ ^ t m c t j w h i c h is :giiQlIy 
executory is disaffirmed ^ continued silence or inaction_W the minor. 

1 Wooldridge v. Hill, page 211. 
2 Camp V. Bank of Bentonville, page 212. 
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A majority of the states hold that ratification is impossible unless the 
minor knows of his right to disaffirm at time of the alleged act of ratifi-
cation. In _no ^ a t e is ratification possible until the minor reaches his 
majOTty, since action prior to that date could always be avoided. 

2-4f. Liability for necessaries. It is often said that an infant is liable 
on his contracts for necessaries. Such a statement, technically speaking, 
is not true, for he is liable in quasi contract only for the reasonable value 
of necessaries received by him after proper consideration is given to his 
station in life. Hence, ajcontract of an infant to buy so-called necessaries 

never enforceable. It is only after they have been delivered that the 
question of liability ̂ arises. Furthermore, an i^ant is not liable tor the 

the reasoiiable value of the necessaries vvh^h 
fie receiveSj^ ^fter his sta^^ in life is properly considered. 

"Belore goods can be considered as necessary, it must be established 
that tĥ e infant is in ^ and^_t]bat they„ have been delivered to 
hijn. If an infant is already possessed of four suits of clothes and his 
station in life does not demand more, or if he is adequately supplied with 
necessaries by a parent or a guardian, another suit cannot be considered 
a necessary, although, as a general j;ule, clothing falls within the list of 
necessaries. 

Necessaries consist of such things as clothing, food, lodging, medical 
attention^, and a. certain Although other things may 
occasionally be deemed necessaries, the majority of the courts closely 
limit the list to those enumerated. Contracts relating ^ t ^ mijoor'^ es^ 
Me^. or ^ not invglve l̂nec^^^^ Thus, insurance 
contracts, agreements for the r ^ i r of property, or the e m p l o ^ e n t of 
people to look after property or biisiness may be; avoided by the minor. 
Such agreements should be made with his guardian. Money borrowed and 
used to purchase necessaries need not be repaid unless the lender super-
vises its spending. 

2-50. Parent's liability for infant's contract. Many people seem to 
labor under a misapprehension concerning the parent's liability for the 
contracts of an infant. The parenHs liabkton a contract made by a minor 
O'̂ fy whgnjhg jnJmLl l -ac to his agent or^when the parent joins the 
^ p o r jj? the contract,It should also be noted that the parrat ha^ 
a duty to support his minor children, and having failed in this duty, he is 
responsible for any necessaries furnished the infant by third parties. At 
the same time it should be noted that Ae Jiarentjs^entitiei^^ 
pensation wMch .an infmt„eams_ unless he has in some manner surren-

Payment to the infant does not discharge this duty owed 
to his parent unless the parent has authorized the payment or has left 
the minor to support himself. This latter is known as emancipation and 

3 Pelham v. Howard Motors, Inc., page 214. 
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the minor, having assumed the obligation to support himself, is entitled to 
the compensation earned by his services. 

2-51. Infant's torts. An infantJs liable forJijs own torts. If, consider-
ing his age, an infant negligently injures the person or property of an-
other, he thereby creates a legal hability in favor of that person. For this 
reason an infant who, by misrepresenting his age, induces an adult to 
enter into a contract, may rescind the agreement, but, in a strong minority 
of states, he is j iable foj^any resulting damage in an action of deceit. 
Such conduct possesses all the elements of fraud, but a majority of states 
deny any recovery against the minor because enforcement of the tort 
liability has the indirect effect, in many respects, of enforcing the con-
tract.^ 

The parent is responsible for his children's torts if they are committed 
at his direction or in his presence when the children should have been 
controlled.® 

2-52. Contracts of insane persons. Contracts of insane persons, ac-
cording to the view of most courts, are voidable much the same as those 
of infants, "niere is_a_teiidfincy__tQ_^^^^ step further and hold that, pro-
vided^ Ae contract js reasonable and no advantage has been taken of the 
disabled party's condition, an insane person cannot disaffirm unless he 
can^return the consideration received. The appointment of a conservator 
for an insane person vests the conservator with full control over the 
property of his charge. For this reason any contracts made by a lunatic 
after such an appointment are absolutely void and not merely voidable. 

2-53. Drunkard's contracts. If a peyson In t omes, so far intoxicated as 
to be incapable of understanding the effict uf his action, he is thereby 
incapacitated, and his contracts are voidable. They differ from those of 
the infant and the insane person in that they could not be disaffirmed if 
the disaffirmance would injure a third party who had subsequently in 
good faith purchased the property involved. Drunkards, like infants, are 
liable in quasi contract for necessaries. 

F R A U D 

2-54. Definition. Since misrepresentation and fraud are similar in 
most respects, they will be treated together. An intentional misstatement 
concerning an^ is t ing material f a c ^ ^ a t induces another to act thereon 
to his j i a m ^ e is fraud. From this it will be seen that t l ^ cMef elements 
of fraud are intention to mislead, misstetement, material fact, reliance 

* Lesnick et al. v. Pratt, page 215. 
® Gissen v. Goodwill, page 216. 
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upon the Statement, andjnjury to the defrauded party. Misrepresentation 
iFaHorTn all particulars except the first; intention to mislead is not a 
requisite of misrepresentation. An unintentional misstatement of fact, 
made honestly and in good faith, gives the injured party remedies that 
are in all respects, save one, identical with those arising in case of fraud. 
Consequently, the material in the sections that follow is apphcable to 
both unless otherwise indicated. 

2-55. Untrue statement. The very gist of fraud or misrepresentation 
is an untrue statement. The statement may involve an oral or a written 
expression that is clearly untrue,® or the untruth may be the result of a 
series of statements, the net result of which is to mislead. Although each 
statement, taken alone, may be^jme, there is fraud if all of thern, taken 
togetTie^ to mislead the party to whom the statements are made. A 
partial truth, when information is requested, becomes an untruth when-
ever it creates a false impression and is designed to do so. 

2-56. Failure to disclose as misrepresentation. In the absence of a 
fiduciary relationship—one of trust and confidence, such as exists between 
principal and agent or guardian and ward—one party is under no duty 
to inform the other party to an agreement of special facts and circum-
stances that vitally affect the value of the subject matter under considera-
tion and are known only to him.'̂  In other words, silence, of and by itself, 
does not constitute fraud. To this rule two exceptions exist: first, it is the 
duty of the vendor of property which has a known latent defect—one not 
apparent upon inspection—to inform the purchaser of the defect; and 
second, a person who has misstated an important fact at some previous 
occasion is obhgated to correct the statement when negotiations are 
renewed. 

The gist of these exceptions is that one of the parties rests under the 
impression that certain things are true, whereas the other party is aware 
that they are not true and also knows of the misunderstanding. There is 
a tendency to hold that fraud exists under these circumstances. A typical 
illustration involves the sale of farm land for a lump sum when the buyer 
indicates that he thinks there are 80 acres in the tract. If the seller knows 
there are only 60 acres in the particular property, he is duty-bound to 
notify the buyer of that fact. Similarly, if there had previously been a 
house on the tract, but unknown to the buyer, it had been destroyed, the 
seller, provided he is in possession of the information, should make known 
such fact to the buyer. This does not mean that a potential seller or buyer 
has to disclose all the factors about the value of property that are in his 
possession. It is only where he knows that the other party to the agree-

8 Kotz et al. v. Rush, page 218. 
T Balogh V. Sacks, page 220. 

204 v o i d a b l e c o n t r a c t s 
206 

ment is harboring a misunderstanding relative to some vital matter that 
the duty to speak arises. 

2-57. Physical concealment of facts. A rnisrepresentation may be 
made by conduct as well as by language. Any physical act which has for 
its ultimate object the concealment of the true facts relating to the prop-
erty involved in a contract is in effect a misstatement. One who turns 
back the speedometer on a car, fills a motor with heavy grease to keep it 
from knocking, or paints over an apparent defect—in each case conceal-
ing an important fact—asserts an untrue fact as effectively as though 
speaking. Such conduct, if it misleads the other party, amounts to fraud 
and makes rescission possible. 

2-58. Material facts. To constitute fraud the misstatement must re-
late to some material existing fact—one that has a moving influence upon 
the conduct of the contracting party. Statements of opinion are not_ 
statement of fact and as a rule do not justify one in relying thereon. A 
statement ofJ[act j ;e late tc^om^Aing j h a ^ exists at present or that has 
Sken place in thej)ast, whereas a staternent of opinion quali^ 
fied. directly or indirectly^ by sû ^ "I believe" and 
merely purports to be the impression or present understanding of the 
speaker. Statements of value or of the manner in which an article will act 
or react in the future are usually considered to be expressions jolxipiDion. 
An expert—one who by experience or position is better qualified to judge 
than another—who intentionally misstates his opinion misstates a fact, his 
opinion being the fact. Many of the courts have gone beyond this in 
holding that all who intentionally misstate their opinion are guilty of 
fraud. 

A promise to perform some act in the future is not a misstatement of a 
present fact, and a rescission of the agreement will be denied, even 
though the promisor fails to perform. In such cases the injured party is 
limited to an action to recover damages for breach of the contract. How-
ever, if the promisor never intended to carry out his promise at the time 
he made it, he misstated his intention and fraud resulted.® 

An intentional misrepresentation of existing local or state law affords 
no basis for rescission, since the law is presumably a matter of common 
knowledge, open and available to all who desire to explore its mysteries. 
A misstatement as to the law of another state or nation, however, is one 
of fact and may be used as a basis for redress. 

2-59. Reliance by injured party. Clearly, if the party to whom the 
misrepresentations are made does not rely upon them but, after pursuing 
his own investigation, makes his decision as a result of information ob-
tained by himself, fraud is lacking. Most states go a step further and 

® Channel Master Corporation v. Aluminum Limited Sales, Inc., page 221. 
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hold that, if all the information is readily available for ascertaining the 
truth of statements, reliance upon the misrepresentation is not justified. 
In such a case the party is said to be negligent in not taking advantage of 
the facilities available for confirmation of the statement. Extreme care 
should be exercised in the application of this rule to limit it to cases in 
which no substantial efl:ort or expense is required to determine the true 
facts. 

In order to establish fraud, the party relying upon the misstatement 
must ofifer proof of resulting damage, although normally such damage is 
proved by evidence which indicates that the contract would have been 
more valuable provided the statements had been true. 

2-60. Effect of fraud. Fraud gives to the injured party a choice of 
several remedies. If the contract is executory, he may plead fraud as a 
defense in the event action is brought against him. Where the contract 
has been executed, he may demand a rescission and a return of the con-
sideration parted with, in which case he must offer to restore the con-
sideration which he has received. If the injured party desires to do so, 
he may carry out the terms of the contract and bring a tort action of de-
ceit to recover the damages he has suffered by reason of the fraud. 

It should be noted that rescission is permitted only in case the de-
frauded party acts with reasonable promptness after he learns of the 
fraud. Undue delay on his part effects a waiver of his right to rescind, 
thus limiting the defrauded party to recovery of damages. 

2-61. Unintentional misrepresentation. Occasionally one unwittingly 
makes a misrepresentation because of a mistaken conception on his part 
as to existing facts. Although no fraud results, a contracting party who has 
relied upon such a statement is as effectively injured as though the state-
ment had been intentionally made. The remedy in such a case is rescis-
sion—the right to sue and recover damages for misrepresentation usually 
is denied. 

In the case of fraud, an action to recover damages may be prosecuted 
successfully against one who misrepresents intentionally, even though he 
is not a party to the contract. Generally, if the statement is made with no 
intention to mislead, no action can be maintained against the third party. 
However, if one makes a statement of fact as being true, with reckless 
disregard for whether it is true or false, and it is later proved to be false, 
an action for damages by one who relied on the statement will lie. A 
person should not make a statement as true when he is uncertain con-
cerning its truth or knows it to be true only with certain qualifications. 
Although the person making such a statement is not a contracting party, 
he will be hable to anyone injured by reliance upon the statement if the 
disclosure is expected to be rehed upon.® 

® Wire & Textile Machinery, Inc. v. Robinson, page 223. 
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M I S T A K E 

2-62. Bilateral mistake. Although it is difficult to state rules of law 
that will apply to every conceivable set of circumstances in which mistake 
is involved, the general law relative to mistake is fairly well established. 
Bilateral mistake arises when the contracting parties reach an agreement 
based on the mutual assumption that a certain material fact exists when 
such is not actually the case. Mutual mistake may be either of two dis-
tinct types: first, one in which the minds of the parties fail to meet, re-
sulting in no contract; and second, one which merely makes the agree-
ment more onerous for one of the contracting parties and therefore 
voidable at his option.^" 

Typical of the first type are those cases in which the subject matter of 
the contract has been destroyed prior to the date of the agreement or in 
which language used is clearly subject to two interpretations and each 
party construed it differently. Under either set of circumstances, no con-
tract was made, the agreement being void at the time it was made. The 
second t y p e ^ m ^ ^ l l bj^ illustrated by the sale of floor covering for a 
certain room aj^a lump-sum figure on the assumption that only a certain 
number oT square feet was involyed. If the area is greater than both 
parties thought to be true, the contract is voidable at the instance of the 
injured party. 

In ordinary business, it is customary upon many occasions to dispose 
of property about which the contracting parties willingly admit that all 
the facts are not known. In such instances, the property is sold regardless 
of the quality or characteristics that it possesses. The agreement may not 
be rescinded where it later appears that the article contains certain 
properties which neither of the parties had reason to suspect. Under such 
conditions, the property forms the subject matter of the agreement, re-
gardless of what its nature happens to be. Thus, A sells B a farm, and 
shortly thereafter a valuable deposit of ore is discovered on it. Such an 
agreement could not be rescinded on the ground of mutual mistake. 

2-63. Unilateral mistake. A contract entered into because of some 
mistake or error on the part of one of the contracting parties usually af-
fords no basis for relief. The majority of such mistakes result from care-
lessness or lack of dihgence on the part of the injured party, and should 
not, therefore, affect the rights of the other party who, without any mis-
conduct, entered into the agreement. 

This rule is subject to one well-recognized exception. Where a mistake 
has been made in the calculation or transmission of the figures which 
form the basis of a contract and prior to acceptance such mistake is clearly 

10 Rushlight Auto Sprinkler Co. v. City of Portland, page 224. 



210 c x j n t r a c t s 

apparent to the offeree, the contract may be avoided. Hence, a contractor 
who arrives at, or transmits his estimates for a bid on construction work, 
using the wrong figure, may be relieved of his contract if the error was so 
great as to become apparent to the offeree prior to the latter's acceptance. 
The courts, in such a case, refuse to allow one party knowingly to take 
advantage of another's mistake. 

2-64. Reformafion of written agreements. All written contracts should 
be carefully read before they are signed. Normally, the parol evidence 
rule forbids the introduction of any evidence to vary the terms of a 
written agreement. The writing is the best evidence of the nature of the 
contract entered into between the parties; however, if it can be established 
definitely that a mistake has been made in reducing an agreement to 
writing, the injured party may demand that the writing be reformed by 
a court of equity, in order to conform to the intention of the parties.^i In 
such a case the evidence must clearly indicate that the scrivener made 
an error, and that the agreement as written did not represent the intention 
of either of the parties. Occasionally a mistake is made in the execution 
of a contract, such as an error in the description of land conveyed by a 
deed. If the deed does not convey the land called for by the contract, it 
may, upon petition, be altered to conform to the agreement, unless the 
rights of innocent third parties have intervened. 

D U R E S S 

2-65. Nature of duress. Every agreement presupposes that the parties 
thereto are free to enter into the agreement or not, as their best judgment 
dictates. Therefore, if the will of one of the parties is coerced through 
fear of the other, the contract is not a voluntary one and may be avoided 
by the injured party. The essence of duress is the inability freely to exer-
cise one's will at the time of the formation of an agreement because of 
fear, usually the result of misconduct on the part of the other party. 

Such fear may result from a threat of bodily injury, or it may be in-
duced by a threat of criminal prosecution of the contracting party or some 
close relative. The guilt or innocence of the party charged with the crime 
has no bearing on the rescission unless the person guilty of the crime is 
asking the rescission. A contract made by him for the purpose of adjust-
ing the effect of his crime is enforceable even though induced by threat, 
but if the contract is made by some close relative who had no part in the 
crime, it is voidable. Threat of a civil suit—one to recover a debt or 
property or for some injury—has never been held to constitute duress. 

" Metropolitan Life Insurance Company v. Henriksen et al., page 226. 
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Unlawful retention of, a threat to retain wrongfully, or a threat to 
destroy the property of another, if used to compel the owner's consent to 
the terms of an unfavorable contract, is duress.^^ Such pressure robs the 
owner of the property of the free exercise of his will and gives him the 
right to avoid the agreement. Thus, if a lease has expired and the tenant 
threatens to destroy the property unless the lease is renewed, a renewal 
contract can be rescinded. 

V O I D A B L E C O N T R A C T S C A S E S 

W O O L D R I D G E v. H I L L 

1953, (Ind. App.) 114 N.E.2d 646 

The plaintiff, Wooldridge, sued to recover from the defendant $530 
which he had paid the latter on the price of an automobile, the plaintiff 
being 17 years of age at the time of sale. Six months after the purchase 
he notified defendant of his desire to rescind and returned the auto. The 
lower court gave plaintiff judgment for $280 only and he appealed. 

C R U M P A C K E R , J . . . . A careful examination of the record reveals testi-
mony to the effect that at the time of the occurrences in question the 
appellant was a hired hand on the appellee's farm. He was still in high 
school and during the school year the appellee paid him $10 per week, 
room, board and laundry. During vacations in the summer his cash wages 
were increased to $20 per week. He had, on occasions, told the appellee 
of his desire to buy an automobile so that "I wouldn't have to depend on 
the other fellows to take me all the time." As a result of these conversa-
tions the appellant and appellee, on October 4, 1950, went to the place of 
business of a man named Alexander who owned the automobile here 
involved. The appellee told the appellant on the occasion that if he 
wanted the car he would buy it for him and that he could pay for it at 
the rate of $5 per week and when he got it paid for he, the appellee, 
would transfer title to him but in the meantime he would retain title in 
himself. That was agreeable to the appellant and the appellee bought the 
car from Alexander for $1,350 and delivered it to the appellant under the 
above arrangement. The appellant thereupon gave the appellee his check 
in the sum of $400, designated "car payment," which the appellee subse-
quently cashed. Thereafter the appellant made weekly payments aggre-
grating $130 to April 7, 1951, when he left the appellee's employ and de-
livered the car into his possession. On May 5, 1951, he gave the appellee 
written notice of his disaffirmance of the contract between them and de-
manded his money back. . . . 

12 Kolias V. Colligan, page 228. 
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This brings us to the consideration of appellant's right to a new trial 
because of the contention that the amount of his recovery was too small 
or because there is no evidence upon which the court could fix his damage 
at $280. It was held in McKee v. Harwood Automotive Co., 1932, 204 Ind. 
233,183 N.E. 646, that where an infant 19 years old rescinded his contract 
to purchase an automobile and returned the same to the seller, in the 
absence of any evidence--showing-ihat J t was^a "necessary" or used in 
gai i^g a livelihood, the infant's liability to pay the contract price was 
thereby extinguished and the court approved the infant's recovery of all 
monies paid on the contract. 

There is no contention in this case that the automobile involved was a 
"necessary" or that it was used by the appellant in gaining his liveli-
hood, and, in view of the fact that there is no dispute that he paid the 
appellee $530 under the purchase agreement, it is difficult to understand 
the basis upon which the court assessed his damages at $280. There is 
no evidence in the record, direct or inferential, upon which such a re-
covery can be sustained. We suspect, however, that the court concluded 
that these proceedings, though brought in law, should be determined 
under equitable principles and as the appellant had had the use of the 
automobile for approximately six months he ought, in good conscience, 
to pay something for its use and the natural wear and tear incidental 
thereto as in no other way could both parties be placed in statu quo. 
Equitable as such a decision may be it is not sanctioned by the law of 
Indiana. This court, in Story & Clark Piano Co. v. Davy, 1918, 68 Ind. 
App. 150, 119 N.E. 177, 180, quoted with approval the following excerpt 
from McCarthy v. Henderson, 1885, 138 Mass. 310: 

It is clear that, if the plaintiff had made no advance, the defendants could 
not maintain an action against him for the use of the property. The contract, 
express or implied, to pay for such use is one he is incapable of making, and 
his infancy would be a bar to such suit. We cannot see how the defendants can 
avail themselves of and enforce, by way of recoupment, a claim which they 
could not enforce by a direct suit. 

It is our considered judgment that the decision of the court in this case 
is contrary to law. It is therefore reversed and the cause remanded to 
the Rush Circuit Court with instructions to sustain the appellant's mo-
tion for a new trial. 

C A M P V. B A N K O F BENTONV ILLE 

1959, (Ark.) 323 S.W.2d 556 

MCFADDDST, J. Jerry Lee Camp appeals from a decree of the Chancery 
Court which found that Camp, now of lawful age, had ratified a debt 
which he made while a minor. The question is whether Camp's acts 
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under the circumstances here shown were sufficient to support the decree 
holding that there had been ratification. 

On January 9,1957, Camp executed his note to A. V. Bright, doing busi-
ness as "Bright's Used Cars," for $3,000 [probably for truck], payable 
$125 per month until paid in full. The note was secured by a chattel 
mortgage covering: (a) one 1952 2-ton Chevrolet truck; (b) one 1954 
Plymouth sedan; (c) miscellaneous stock of automotive parts valued at 
$500; and (d) eleven cows and increase. Bright immediately and un-
conditionally transferred the note and mortgage to the appellee. Bank 
of Bentonville (hereinafter called "Bank"). The payments made to the 
Bank on the note were: 

Date Amount Nature of Payment 
2/25/57 $ 50.00 Cash. 
3/20/57 100.00 Cash. 
4/20/57 800.00 Proceeds of sale of Plymouth car. 
5/ 1/57 47.52 Return of insurance premium cancelled when 

Plymouth car was sold. 
7/ 1/57 51.00 Probably cash. 

11/ 8/57 102.00 To be discussed later in this opinion. 
12/ 9/57 100.00 To be discussed later in this opinion. 
12/13/57 56.00 To be discussed later in this opinion. 

When Camp defaulted, the Bank filed suit for judgment and fore-
closure of the mortgage. Camp's defense was: that he was not 21 years 
of age until August 19, 1957; that the three payments credited on the note 
thereafter (i.e. November 8th, December 9th, and December 13th) were 
not sufficient to constitute ratification; and that he now disaffirmed the 
entire transaction. The said three payments came about in this manner: 
each was made to the Bank by A. V. Bright from money due by him to 
Camp, and each payment was made with Camp's implied consent. The 
$100 on December 9, 1957, was part of the proceeds of the sale of a car. 
The payments of November 8th and December 13th were for money that 
Bright owed Camp for work. Camp was doing considerable hauling of 
some kind for Bright, and Bright, with Camp's implied consent, made the 
two payments on the dates mentioned. 

The Chancery Court held that Camp, after reaching full age, had rati-
fied the note and mortgage; and under all the facts and circumstances 
here existing, we cannot say that the Chancery Court was in error. . . . 

From our own cases, and from all of the foregoing [cases in other 
states], we are not willing to hold that payment after reaching full age 
is, in itself, sufficient to constitute ratification as a matter of law: rather, 
we think the better rule is, to examine each case on its own facts and 
determine whether payment, along with all the'other facts and circum-
stances, constitutes ratification. We have done that in the case at bar. 
There is no claim of any kind that Bright ever imposed on Camp when 
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the note and mortgage were executed on January 9, 1957. Camp was 
working for Bright all along; and thought he was of full age, as he con-
sidered eighteen to be the lawful age. It was not until after this suit was 
filed and he had consulted an attorney that he ever had any idea of dis-
aflBrmance of any part of the trade. This is the case of a man who was 
doing his own work, carrying on his own business, making trades in 
which there is no claim that he was imposed on, and who, after reaching 
21, continued to make payments on the obligation, with no thought of 
disaffirming the transaction. Under all these facts and circumstances, we 
reach the conclusion that Camp, after reaching full age, ratified, the gax; 
t i^Iar transacts 

Affirmed. 

P E L H A M V. H O W A R D M O T O R S , INC. 

1959, (III. App.) 156 N.E.2d 597 

K I L E Y , J. This is an action by Pelham to recover the down payment a 
minor made in the purchase of an automobile. The trial court, without a 
jury, found that the automobile was a "necessary" and entered judgment 
for defendant's costs. Plaintiff has appealed. 

The minor bought the automobile on May 21, 1956, under a condi-
tional sale contract for $2,075.60, and paid $500 down. At that time, he 
was 20 years and three months old, but in the Bill of Sale he certified that 
he was "21 years of age or over," and he told the seller he was 22 years 
of age, because he "wanted to buy a car and I could not buy it at the age 
of twenty." He drove the car home and brought it back to the seller the 
next evening for repairs. He "picked it up" the next day, but "they had 
not done anything." He left it with the seller May 26, and on May 29 his 
attorney wrote defendant "repudiating" the contract and demanding 
return of the down payment. The demand was refused and this suit fol-
lowed. 

The question is whether the automobile was a "necessary." If it was, 
the court's judgment was right because "it is well established, aj a general 
ru]«, that an infan^^^ fur-
imhet^^ Zazove v. Minneapolis, St. P. & S. Ste. Marie Ry. Co., 218 
111. App. 534. The fact of emancipation is not relevant, nor is the question 
of misrepresentation. 

Our Supreme Court in 1871, in McKanna v. Merry, 61 111. 177, 179, 
said "TT]!̂  articles furnished, or money advanced, m t ^ b e actually neces-
sary,^n the particular caseTToFliseT^not mere ornament, for substantial 
good, not mere piTeasure. . . . Th^courts have generally excluded from 
tFelerm necessaries,' horses. . . ." But the court pointed out that if rid-
ing was necessary for the minor's health a horse would not be excluded. 
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In 1915 this court, in Lein v. Centaur Motor Co., 194 111. App. 509, af-
firmed judgment for the minor in recovering a down payment on an 
automobile, despite the defense that the automobile was intended for use 
in, and was necessary to, the business of passenger service. The court 
stated that the doctrine of "necessaries" was not to be extended to the 
minor's trading contracts. . . . 

The only testimony adduced to show that the automobile was a "neces-
sary" was in cross-examination of plaintiff. He stated he worked at Anna's 
Flower Shop, had worked there for five years as a porter, and never made 
deliveries. The plain inference that the automobile was for pleasure is 
also indicated by the answer "pleasure" to the question, in the Conditional 
Sales Contract, "Will the car be used for Pleasure, Business, Taxicab or 
Hire?" We think the car was not a "necessary," as a matter of law. 

An automobile for a minor for pleasure is not an article of a kind for 
which a minor is liable. The trial court's finding was erroneous and the 
judgment is reversed and the cause remanded with directions to enter 
judgment for plaintiff. 

Reversed and remanded with directions. 

LESN ICK et al. v. PRATT 

1951, (Vt.) 78 A.2d 487 

CLEAHY, J. . . . This is an action of tort for fraud and deccit involving 
the sale of an automobile to the plaintiff by the defendant (Pratt). The 
defendant pleaded infancy. Trial was by the court with judgment for 
the plaintiffs. Both parties excepted. 

The findings of fact show that at the time of the sale on January 20, 
1949, the defendant falsely and fraudulently represented that the auto-
mobile was fully paid for and was free of liens and encumbrances and 
on September 13, 1949, the plaintiffs were obliged to pay the balance 
owing on a conditional sale contract which the defendant had signed 
when he purchased the automobile on January 10, 1949. The defendant 
was born on July 29, 1928, so when he bought the automobile and when 
he sold it to the plaintiffs he was a minor. 

Thus it is clear that the cause of action arises out of a contract and, as 
this court said in West v. Moore, 14 Vt. 447, 450: "It is for us to declare 
the law as we find it." In that case, which was trespass on the case for 
false warranty in the sale of a horse, this Court held: "Though an infant 
is liable for positive wrongs, and constructive torts, or frauds, yet, to 
charge him, the fraudulent act must be wholly tortious. If the matter 
arises from contract, though the transaction is infected with fraud, it 
cannot be turned into a tort to charge the infant by a change in the form 
of action." 
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In Gilson v. Spear, 38 Vt. 311, another case for deceit, or fraudulent 
concealment of unsoundness in the sale of a horse, and a plea of infancy, 
where both the English and American cases on the subject are collected 
and discussed, this Court held 38 Vt. at page 315: "We think that the 
fair result of the American as well as of the English cases is that an infant 
is liable in an action ex delicto for an actual and wilful fraud only in cases 
in which the form of action does not suppose that a contract has existed; 
but that where the gravamen of the fraud consists in a transaction which 
really originated in contract the plea of infancy is a good defense. For 
simple deceit on a contract of sale or exchange, there is no cause of ac-
tion unless some damage or injury results from it, and proof of damage 
could not be made without referring to and proving the contract. An 
action on the case for deceit on a sale is an affirmance by the plaintiff of 
the contract of sale, and the liability of the defendant in such an action 
could not be established without taking notice of and proving the con-
tract." That case then repeats and adopts the principle as stated in West 
V. Moore, supra. . . . 

We are governed by the law we have quoted. If modern youth has be-
come so sophisticated that he no longer needs protection from his con-
tracts or public opinion demands that the long recognized rule be 
changed, it can be done by statute. We are constrained to hold that the 
plea of infancy in the present case was a full defense. Therefore, it is un-
necessary to consider other questions raised by the exceptions. 

Judgment reversed and judgment for the defendant to recover his costs. 

© I S S E N V. G O O D W I L L 

1955, (Florida) 80 S.2d 701 

Gissen, the plaintiff and appellant, sued the defendant for injuries 
sustained from acts of the defendant's daughter. The lower court gave 
judgment for defendant and plaintiff appealed. 

K A N N E R , J . . . . It is averred in the second amended complaint that at 
the time of the appellant's injury, he was employed as a clerk at the Gay-
lord Hotel in the City of Miami Beach, Florida, and the appellees were 
residing as business invitees at the same hotel; that the minor child, 
Geraldine Goodwill, 8 years of age, "did wilfully, deliberately, inten-
tionally and maliciously" swing a door "with such great force and vio-
lence against the plaintiff so that the middle finger on plaintiff's left hand 
was caught in the door and a portion of said finger was caused to be 
instantaneously severed and fell to the floor. . . ." 

It is a basic and established law that a parent is not liable for the tort 
of his minor child because of the mere fact of his paternity. 39 Am. Jur., 
sec. 55, p. 690; and 67 C.J.S., Parent and Child, § 66, p. 795. However, 
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there are certain broadly defined exceptions wherein a parent may incur 
liability: 1. W h ^ e te intru^Jbis„chiM which, 
because of lack of age, judgment, or experience of thfi child, ma^ become 
a^source of danger to others. 2. Where a child, in the commission of a 
tortous act, is occupying the relationship of a servant or agent of its 
parents. 3. Where the parent knows of his child's wrongdoing and con-
SOTts to it, directs or sanctions it. 4. Where he fails to exercise parental 
control over his minor child, although he knows or in the exercise of due 
care^should have known that injury to another is a probable consequence. 
39 Amrjur., sees. 56, 57, 58, 59, pp. 692-697; 67 C.J.S., Parent and Child, 
§ 67, 68, pp. 797-800; and Steinberg v. Cauchois, 249 App. Div. 518, 293 
N.Y.S. 147. 

Analyzing this problem in the light of the exceptions for parent liabihty 
enumerated, one may note that the exceptions relating to instrumentality 
intrusted to a child, to master and servant or agent relationship, and to 
parental consent or sanction of a tortious act by the child do not bear 
upon the circumstances here involved. It is only the fourth category 
which may be logically analyzed for the purpose of determining whether 
legal culpability might be attached to the parents of the child here con-
cerned, and it is on this exception to the general rule that the appellant 
relies. . . . 

An analysis of cases related to or bearing upon the type of case that 
we have here is necessary in order to determine whether the second 
amended complaint states a cause of action or whether it is deficient for 
the reason urged by the appellees. 

In the case of Bateman v. Crim, D.C. Mun. App., 34 A.2d 257, the 
question concerned the liability of the parents of two boys, 10, and 12 
years of age, who, while playing on the sidewalk with a football, col-
lided with plaintiff, injuring her. The court instructed verdict for the 
parents, which verdict was affirmed on appeal. Plaintiff claimed that a 
parent's failure to exercise proper supervision, notwithstanding lack of 
evidence of prior unrestrained conduct, renders liability to parents for 
acts of a minor which would have been averted through adequate super-
vision and that whether proper supervision had been employed was in 
such case a question of fact for the jury. Nevertheless, the court stated 
that there was no evidence that either boy had previously played with a 
football on public streets or conducted himself in a disorderly manner; 
and that in order to attribute to a parent responsibility for injuries result-
ing from his minor child's wrongful deed, parent's negligence in exercis-
ing parental restraint must have some specific relation to the act com-
plained of, and that such was lacking in this case. . . . 

One common factor from the foregoing case appears salient in the 
assessment of liability to the parents, that the child had the habit of 
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doing the particular type of wrongful act which resulted in the injury 
complained of. In the instant case, the cause of action sought to establish 
fails in that the negligence charged with relation to parental restraint 
is not claimed to flow from the commission of an act or course of conduct 
which the child habitually engaged in and which led to the appellant's 
injury. It is nowhere claimed that the child here involved had a propensity 
to swing or slam doors at the hazard of persons using such doors. The 
deed of a child, the enactment of which results in harm to another and 
which is unrelated to any previous act or acts of the child, cannot be 
laid at the door of the parents simply because the child happened to be 
bom theirs. However, a wrongful act by an infant which climaxes a 
course of conduct involving similar acts may lead to the parents' 
accountability. A deed brought on by a totally unexpected reaction to 
a situation which is isolated in origin and provocation could not have 
been foretold or averted and hence could not render the parents re-
sponsible. 

Therefore, from the allegations of the second amended complaint, it 
is not made to appear that the injury claimed to have been sustained 
by the appellant was a natural and probable consequence of negligence 
on the part of the appellee parents. 

The judgment of the court below is affirmed. 

KOTZ et al. V. RUSH 

1951, (Ark.) 238 S.W.2d 634 

MILLVTOE, J. Appellants, E. W. Kotz and wife, plaintiff, owned and op-
erated a business known as "White River Camp" located at one end of 
the bridge over White River on U.S. Highway 62 in Carroll County, 
Arkansas. The camp consists of a cafe, store building, garage, apartment 
and several cabins and boats. . . . 

A contract was entered into in March, 1949 whereby appellee agreed 
to purchase the property at a price of $26,750. Appellee exchanged a 
lot in Dallas, Texas and paid $1,000 cash on the purchase price leaving 
a balance of $14,837.50, to secure the payment of which she executed 
a note and mortgage of the camp property to appellants payable at $150 
per month. After making six monthly payments appellee defaulted. 
Appellants instituted this suit to foreclose the mortgage on April 15, 1950. 

Appellee filed an answer and cross-complaint alleging that appellants 
made certain false and fraudulent representations as to profits earned 
in the business in 1947 and 1948 and the number of reservations for 
"float" trips for the 1949 season. Appellee asked that the mortgage be 
cancelled and for recoupment of damages sustained by reason of said 
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false representations to the extent of the balance of the purchase price 
alleged due. 

The chancellor found for appellee on her cross-complaint and directed 
that $8,000 be deducted from the balance due on the mortgage because 
of false representations by appellants which induced the execution of 
the contract and mortgage. Appellants were awarded judgment for 
$5,965.43 after allowing the credit of $8,000 and foreclosure was ordered. 

To sustain the allegations of her cross-complaint appellee introduced 
several witnesses who were present during the negotiations betwen the 
parties. Appellee and others present testified that appellant E. W. Kotz 
told appellee that he reahzed a net income of $6,500 per year from the 
operation of the camp during the seasons of 1947 and 1948. When ap-
pellee asked him to produce some record evidence of such earnings, 
Kotz stated that he did not keep accurate records, that he did very 
little banking business and facetiously remarked that he just kept his 
books in his hip pocket. . . . 

She testified that at the time of the negotiations Kotz also told her 
that he already had reservations for all cabins and boats for the first 
thirty days of the 1949 fishing season, and that only one reservation was 
turned over to her. She lost money in the operation of the business in 
1949. 

Gerden Whitner testified that he worked for both the appellants and 
appellee in their respective operations of the camp; that both parties did 
about the same volume of business and that he had heard Kotz say that 
he was not making any money out of the business. . . . 

Appellant E. W. Kotz admitted that he represented to appellee that 
he made approximately $6,500 out of the business in 1947, but stated 
that he told her he did not make that much in 1948. Although he filed 
an income tax return in 1947, he could not remember whether he re-
ported an income of $6,500 from the business that year, nor could he 
remember how many reservations he turned over to appellee for the 
1949 season. There was some evidence by appellants to the effect that 
appellee did not operate the camp efficiently. 

The authorities seem to recognize the rule that false representations 
by the seller as to present or past income of the property sold or con-
veyed will, if relied upon by the purchaser, constitute actionable 
fraud. . . . 

The remedies of a purchaj,er in cases of this kind are set forth in 
Danielson k al. v. Skidmore, et al, 125 Ark. 572, 189 S.W. 57, 58, as 
follows: "He may rescind the contract, or by returning or offering to re-
turn the property purchasei.within a reasonable time entitle himself to 
recoveFwTiatever he has paid upon the contract. Again, he may elect to 
retain the property and sue for the damages he has sustained by reason 
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of the false and fraudulent representations, and in this event the 
measure of his damages would be the difference between the real value 
of the property in its true condition and the price at which he purchased 
it. Lastly, to avoid circuity of action and a multiplicity of suits, he may 
plead such damages in an action for the purchase money, and is en-
titled to have the same recouped from the price he agreed to pay. . . 

Appellee chose the last remedy mentioned above and the only issue is 
whether the chancellor's findings are against the preponderance of the 
evidence. We think the greater weight of the evidence supports the 
conclusion that appellants wilfully misrepresented their past income 
from the property; that appellee made a diligent effort to ascertain the 
truth or falsity of such representations, which were within the peculiar 
knowledge of the appellants; and that appellee relied on such false 
representations to her damage in the amount fixed by the court. 

The decree is, therefore, affirmed. 

BALOSH V. SACKS 
1954 (Ohio App.) 123 N.E.2d 37 

Suit by purchaser to rescind a contract to purchase a lot. The trial 
court entered judgment as matter of law for vendor, and purchaser ap-
pealed. 

D O Y L E , J . Fred Sacks, the owner of a lot in a recorded allotment, en-
tered into an option agreement with one Steve Balogh, Jr., for its pur-
chase. Balogh exercised the option, and, in pursuance of the agreement, 
paid $485 as partial payment, in addition to $15 which he had thereto-
fore paid as consideration for the option. 

Later, Sacks tendered a deed to Balogh, who transmitted it to his 
attorney for examination. Soon thereafter Balogh learned of an 18-inch 
gas line which crossed his lot, by virtue of a right-of-way or easement 
given the East Ohio Gas Company many years prior, and concealed 
three or four feet deep into the earth. Balogh thereupon brought suit 
to rescind the contract and to recover back the money paid. 

Upon trial the court entered judgment as a matter of law for the de-
fendant, Sacks. This judgment is now before this court on appeal. Error 
is claimed in the court's ruling. 

The purchaser, as shown by the evidence, exercised the option which 
contained the following specific stipulation: 

That if this option be duly exercised by the optionee, . . . the optioner 
agrees to convey said lot to the optionee by a duly executed deed of general 
warranty, with release of dower, . . . free from all encumbrances, except . . . 
easements, reservations, and conditions of record. . . . 
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It is claimed that Belogh, the plaintiff, was a builder of houses, and he 
negotiated for the purchase of the lot for the purpose of building a home 
thereon for resale to the public; that although the defendant "did not 
make any positive misrepresentations that a gas line did not exist, . . . 
after the plaintiff had stated his business and his intent to construct a 
dwelhng house, the defendant, knowing of the impossibility of construct-
ing such house in a proper location, remained silent, although he knew 
of the location of the gas line; . . . that concealment of these materials 
facts was equivalent to positive misrepresentations; that there was a 
duty on the part of the defendant to disclose the gas line, under the 
situation existing between the parties at the time of negotiation; and that 
defendant's concealment was fraud because the gas line was concealed 
and a latent defect not discoverable upon examination of the premises. 

yy 

In the light of the facts and the general rules of law, we believe the 
following statement appropriate: A party can commit a legal fraud in 
a business transaction with another by fraudulent misrepresentations 
of material fact, or by such conduct or artifice, for a fraudulent purpose, 
as will mislead the other party, or throw him off his guard, and cause 
him to omit inquiry or examination, which he would otherwise make. 
However, when there is no relation of trust or confidence between the 
parties as imposes upon one an obligation to give full information to the 
other, the latter cannot proceed blindly, omitting all inquiry and exami-
nation, and then complain that the other did not volunteer to give the 
information he had. Ignorance of a fact not essential to a contract, but 
which, if known, might have influenced the action of a party, is not 
per se such a mistake as will afford legal or equitable relief. . . . 

We do not think the claim is sound in law. The parties dealt at arms 
length. There was no legal duty to speak of the easement. The vendee 
was warned in the option of such an encumbrance, and it was easily dis-
coverable by a prudent person. The law does not make a vendor the 
guardian of a purchaser dealing at arms length with him, nor does the 
law, under these circumstances, create a sword of Damocles to threaten, 
under the guise of fraud, the legal security of a vendor. 

Judgment for defendant affirmed. 

C H A N N E L M A S T E R C O R P O R A T I O N v. A L U M I N U M L I M I T E D S A L E S , I N C . 

1958, 4 N.Y. 2d 403, 151 N.E.2d 833 

FULD, J. On this appeal, here on questions certified by the Appellate 
Division, we are called upon to determine the sufficiency of a complaint 
in a tort action for damages based on fraud and deceit. 
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The plaintiff, a maniifantnrf-r^a^ qjnminiim^ requires for 
its business a dependable supply of aluminum ingot in large quantity. 
The _defendant_js^ engaged in the business of selling that metal. The 
amended complaint states two causes of action. 

In the first cause of action, the plaintiff alleges that in April, 1954, the 
defendant represented that "its available and uncommitted supplies and 
productive capacity of aluminum ingot, then existing, were such as ren-
dered it then capable of selling to the plaintiff 400,000 pounds per month 
and that it had entered into no binding commitments with other cus-
tomers which could in the future reduce such available and uncommitted 
supplies and productive capacity." The complaint then recites that such 
representations were made "with the intention and knowledge that 
plaintiff should rely thereon and in order to induce the plaintiff to re-
frain from entering into commitments with other suppliers and to pur-
chase the greater part of its requirements from the defendant," that 
the plaintiff acted in reliance on the representations and that they were 
false and known by the defendant to be so. In truth and in fact, the 
complaint further asserts, the defendant had previously entered into 
long-term contracts with other customers which committed all of the 
defendant's supplies and productive capacity for many years to come. 
By reason of the defendant's fraudulent misrepresentations and the plain-
tiff's reliance thereon, the complaint continues, the plaintiff refrained 
from securing commitments for future supplies from others and was 
thereby injured in its business. . . . 

To maintain an action based on fraudulent representations, whether it 
be for the rescission of a contract or, as here, in tort for damages, it is 
sufficient to show that the defendant knowingly uttered a falsehood in-
tending to deprive the plaintiff of a benefit and that the plaintiff was 
thereby deceived and damaged. . . . 

The essential constituents of the action are fixed as representation of 
a material existing fact, falsity, scienter, deception and injury. . . . Ac-
cordingly, one "who fraudulently makes a misrepresentation of . . . in-
tention . . . for the purpose of inducing another to act or refrain from 
action in reliance thereon in a business transaction" is liable for the harm 
caused by the other's justifiable reliance upon the misrepresentation. 3 
Restatement, Torts, § 525, p. 59. 

As examination of the complaint demonstrates, it contains all the 
necessary elements of a good cause of action, including statements of 
existing fact, as opposed to expressions off future expectation. The repre-
sentations allegedly made, that the defendant had "available and un-
committed supplies and productive capacity of aluminum ingot" suffi-
cient to render it then capable of selling to the plaintiff 400,000 pounds 
a month and that it had entered into no binding commitments which 
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could in the future reduce such available and uncommitted supplies and 
productive capacity and that it was its intention to make available and to 
sell to the plaintiff the number of pounds specified for a period of five 
years, related to the defendant's present intention. A person's intent, his 
state of mind, it has long been recognized, is capable of ascertainment 
and a statement of present intention is deemed a statement of a material 
existing fact, sufficient to support a fraud action. 

Judgment for plaintiff. 

W I R E X TEXTILE M A C H I N E R Y , I N C . v. R O B I N S O N 

1955 (Mass.) 125 N.E.2d 403 

The plaintiff, acting through Kenner, its president, sold to Mohawk 
Wire Co., acting through Robinson, its president, certain machinery at 
a price of $6,000. The buyer paid only $1,000 in cash and the conditional 
sale contract provided that plaintiff retain title to the machinery as 
security for the balance payable in installments. For the security to be 
good at bankruptcy it was necessary to record it in the city where the 
business was located. Plaintiff asked Robinson for the address and was 
told, "Court Street Road, Syracuse, N.Y." The contract was recorded 
there, but the true address was Salina, N.Y., a city adjacent to Syracuse. 
Mohawk became a bankrupt, the plaintiff lost its security because of 
improper recording, and plaintiff sued the defendant in tort for fraud. 
Robinson contends he made the statement in good faith believing it to be 
true. The lower court gave judgment for plaintiff and defendant appeals. 

SPALDING, J. . . . The defendant argues that the plaintiff has not 
made out a case because the evidence would not warrant a finding that 
his representations were consciously false. It is true that the evidence 
dogs^ not show that the defendant knowingly stated what was false^On 
the contrary such evidence as there was on that issue tends in the oppo-
site direction. The defendant testified that he was executive vice president 
of a corporation which had its principal place of business in Brooklyn, 
New York, and visited the Mohawk plant only once or twice a month; 
that the post office address of Mohawk had always been Syracuse; that 
Syracuse had always been designated for freight and other shipments; 
that he had never heard of Salina until the conditional sale agreement 
was questioned in the bankruptcy court; and that the street on which Mo-
hawk's plant is located runs into the downtown section of Syracuse and is 
called Court Street in Salina and Court Street in Syracuse. This testi-
mony, of course, might be disbelieved but such disbelief would not 
establish scienter. 

But proof that the representations were consciously fraudulenL was 
not essentid to the plaintiff's case. The rule deducible from the New 
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York decisions is that a representation made as of one's own knowledge 
when knowledge there is none, a^ck less misstateroeot. or an opinion 
based on grounds so flimsy as to lead to the conclusion that there was 
no genuine belief in its truth, are all sufficient upon which to base 
liability for deceit. . . . Tested by these principles we are of opinion 
that the evidence was suiBcient to warrant a finding for the plaintiff 
on the count for deceit. The judge could have found that when the de-
fendant made the representation to Kenner he was making a statement 
of fact of his own knowledge concerning a matter that was susceptible 
of knowledge with the intention that it would be used in connection with 
the drafting and recording of the conditional sale agreement. In fact 
the statement was not true. The evidence amply warranted a finding that 
the defendant had never ascertained and did not know the location of 
Mohawk. Despite what he believed, he ran .the risk pljiability for deceit 

^L pot spole, asjlf ^ the appearance of 
knowledge where there is none, without heed to the consequences, 
would, as we read the New York decisions, support, a finding for deceit. 

As stated above the judge found that the plaintiff relied on the de-
fendant's representation concerning Mohawk's address. . . . 

Judgment for plaintiff affirmed. 

R U S H L I G H T A U T O S P R I N K L E R C O . v. C I T Y O F P O R T L A N D 

1950, 189 Or. 194, 219 P.2d 732 

The plaintiff, in submitting its bid to the defendant City of Portland 
for a certain sewage and disposal project, hurriedly submitted a bid of 
$429,444.20 and issued its certified check of $21,472.21 to be retained by 
the city in event plaintiff failed to enter a contract after notice that his 
bid had been accepted. When the bids were opened, it was discovered 
that the next lowest bid was $671,600. All were quite concerned because 
plaintiff's bid was exceedingly low and pkmtiffdiscovered ^̂  had 
omitted an item for steel of $99,225.68. Plaintiff requested that its bid 
Be withdrawn, but it was accepted and the certified check was cashed 
when plaintiff refused to proceed with the work, the contract being let 
to another. Plaintiff seeks to recover the amount of the check. The lower 
gave judgment for plaintiff and defendant appealed. 

R O S S M A N , J. . . . As we said, the City concedes the mistake concern-
ing the steel item which the plaintiff's officers, to their manifest embar-
rassment, described. The plaintiff prays that its mistake be deemed ex-
cusable; the City insists that the error was a culpable one. . . . 

So far as we can ascertain, the plaintiff's bid was compiled by an ade-
quate staff of estimators. No one challenged the competence of the 
estimators nor questioned the methods they pursued. The record shows 
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that one of the estimators, after having calculated the amount of earth 
that would have to be moved in one phase of the construction work, called 
upon a member of the City Board of Engineers for the purpose of com-
paring his estimate with that made by the board. He found that the 
two were virtually the same. That fact and an occasional other one men-
tioned in the record tend to show that the estimators were careful. . . . 

We believe that it is manifest from the evidence that the difference 
between the plaintiff's bid and the next higher was so large that all of 
those concerned with the undertaking were rendered uneasy. The 
plaintiff's officers at once returned to their work sheets, fearing that they 
must have committed a mistake. The City Engineer, according to his 
own words, found the variation so great that it "scared us to death." A 
member of the Board of Engineers, who seemingly expressed himself 
in wary words, described the plaintiff's bid as "a very low" one and 
termed the difference between it and the City's estimate "a very decided 
difference." The bid aroused suspicion in all minds. We think that the 
difference apprised the City that a mistake had probably occurred. 

It is true, as already indicated, that the steel item accounts for only 
$99,225.68 or 41 per cent of the total disparity of $242,155.80 between 
the plaintiff's and the next higher bid. Therefore, it alone did not provoke 
the misgivings. The $99,225.68 was a substantial part of the total differ-
ence. The variation between the second and third high bids was only 
$2,232.06. The difference between the second and the fourth high bids 
was $13,291.50. The material fact is that the omission of the steel was a 
substantial factor in reducing the bid to such a low amount that the city 
officials surmised that it was too good to be true. . . . 

From Williston on Contracts (rev. ed), § 1573, the following is taken: 

In two classes of cases, mistake of one party only to a contract undoubtedly 
justifies affirmative relief as distinguished from a mere denial to enforce the 
contract specifically against him; 

(1) Where the mistake is known to the other party to the transaction. . . . 

Section 503, Restatement of the Law, Contracts, says: "A mistake of 
only one party that forms the basis on which he enters into a transaction 
does not of itself render the transaction voidable; . . ." 

The Reporters' Notes to that section cites many illustrative decisions 
and some treatises. From the notes, we take the following: "Where one 
party knows or has reason to know that the other party has made a 
basic mistake (see Comment c) restittition is granted. This situation has 
frequently arisen where there has been an error in the price given. In this 
case rescission is ordinarily allowed. . . . " 

We believe that in this State an offer and an acceptance are deemed 
to effect a meeting of the minds, even though the offeror made a material 
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mistake in compiling his offer, provided the acceptor was not aware of the 
mistake and had no reason to suspect it. But if the offeree knew of the 
mistake, and if it was basic, or if the circumstances were such that he, 
as a reasonable man, should have inferred that a basic mistake was 
made, a meeting of the minds does not occur. The circumstances which 
should arouse the suspicions of the fairminded offeree are many, as stated 
in § 94 of Williston on Contracts (rev. ed.): . . And the same principle 
is applicable in any case where the offeree should know that the terms of 
the offer are unintended or misunderstood by the offeror. The offeree 
will not be permitted to snap up an offer that«is too good to be true; no 
contract based on such an offer can then be enforced by the ac-
ceptor. . . ." 

It is unnecessary to state once more that the proof in cases of this 
kind must possess a high degree of cogency. The bidder must prove, 
not only that he made a material mistake, but also that the offeree was 
aware of it. In this case, the facts which we have mentioned are un-
challenged. 

It is our belief that although the plaintiff alone made the mistake, the 
Pitjjwas aware of it. When it accepted the plaintiff's bid, with knowledge 
of the mistake, it sought to take an unconscionable advantage of an in-
advertent error. Equity is always prepared to grant relief from such 
situations. 

The decree of the Circuit Court is affirmed. 

M E T R O P O L I T A N L I FE I N S U R A N C E C O M P A N Y v. H E N R I K S E N et at. 

1955, 8 111. App.2d 127, 126 N.E.2d 736 

The plaintiff, insurer, brought an action against insured and beneficiary 
to reform a $1,000 life policy which erroneously gave insured the option 
at end of 20 years to receive an annual annuity of $1,051 instead of 
$10.51. The Superior Court of Cook County, Frank M. Padden, J., en-
tered a decree reforming the policy, and the beneficiary and the insured 
appealed. 

L E W E , J . The defendants, who are the insured and named beneficiary 
in a life insurance policy issued by plaintiff, appeal from a decree re-
forming the policy and perpetually enjoining them or anyone claiming 
through them from maintaining any action on the policy except for the 
amount of it as reformed. 

There was evidence that: On February 29, 1932, the defendant Everett 
N. Henriksen, aged twelve, applied to plaintiff by written application for 
an ordinary life insurance policy under a plan of insurance known as 
"Life with Premium Reduced" L.P.R. The pertinent provisions of the 
signed application read: 
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No. 14. Amount of insurance desired $1,000, ordinary premium payable 
annually. 

No. 15. Plan of insurance as designated in rate book L.P.R. 

The letters "L.P.R." are an abbreviation for a plan of insurance called 
Life Premium Reduced after twenty years. Under this plan the annual 
premium was $16 for the first 20 years and, if the policyholder elected to 
continue the policy, the annual premium would be $10 thereafter until 
death. At the end of 20 years the insured, in lieu of continuing the 
policy, had a right to elect any one of the four plans of settlement: 

(1) To receive the total Cash Surrender Value of One Hundred Ninety 
Dollars; or 

(2) To receive a Paid-up Participating Life Policy for Five Hundred Forty 
Two Dollars; or 

(3) To receive an Annuity Contract providing for the yearly payment of Ten 
Dollars and Fifty One Cents during the lifetime of the Insured, the first pay-
ment of the annuity to be made one year from date of issue of the Annuity 
Contract; or 

(4) To receive in cash Sixty Three Dollars and to continue the Policy as 
as a Whole Life Policy by the payment of Thirteen Dollars and Twenty Nine 
Cents, and a like amount annually thereafter during the lifetime of the Insured; 
the Policy to be endorsed to that effect by the Company. 

March 4, 1932, the plaintiff issued the policy here in controversy. 
Through a clerical mistake the terms of settlement in number "(3)" of 
the pohcy read "To receive an Annuity Contract providing for the yearly 
payment of $105I,during the lifetime of the Insured, the first payment 
of the annuity to be made one year from date of issue of the Annuity 
Contract." As a result of this clerical error, the defendant Everett N. 
Henriksen would appear to be entitled, upon maturity of the policy, 
to receive benefits amounting to one hundred times those afforded him 
under the policy applied for. 

After its issuance the policy in question was in the hands of the plain-
tiff on four different occasions for the purpose of making a change of 
beneficiary and noting a loan and repayment. On these occasions those 
clerks whose function it was to change the beneficiary and note loans and 
their repayment were not required to, and did not, examine the tace 
of the policy to check the options of settlement. Plaintiff did not keep 
a copy of the pohcy here involved, nor does it retain any copies of poli-
cies issued by it. There was also evidence tending to prove that this is 
the general practice among insurance companies. 

April 3, 1950, the plaintiff, through one of its agents, learned for the 
first time that the policy provided for an annuity contract of $1,051 
annually for the lifetime of the insured. Immediately upon discovering 
the mistake the plaintiff tendered a corrected policy to the defendant 
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Everett N. Henriksen, providing for an annuity contract of $10.51 a 
year, which was refused. . . . 

This record leaves no doubt that one of the plaintiflTs clerks, in copy-
ing the modes of settlement described on the rate card onto the policy 
brief, left out the decimal point in the third settlement, thus making it 
read $1051 instead of $10.51. 

The law seems well settled that a court of equity may reform an in-
surance policy where the contracting parties make a mistake and the 
policy fails to express the real contract between them. . . . 

For the reasons given the decree is affirmed. 
Decree affirmed. 

K O L I A S V. C O L L I S A N 

1959, (Cal. App.) 342 P.2d 265 

D R A P E R , J . This action arises out of a construction contract. Knowing 
that a commercial concern desired to lease a building built to its specifica-
tions, defendant Colligan negotiated with plaintiff, who owned vacant 
land in an industrial section of San Francisco. By letter, Colligan 
offered to plan, build, finance and lease a building for plaintiff for 
$67,500. Plaintiff accepted the offer. Long-term financing in the sum of 
$50,000 would not be available until completion of the building. As 
part of his "package deal" Colligan arranged for Mrs. Waegemann 
(named as a defendant herein but not served) to provide the interim 
financing, and also to loan $17,500 on security of a second deed of trust. 
To secure Mrs. Waegemann's advances for the interim financing, plain-
tiff's property was transferred to her, to be reconveyed to plaintiff when 
the building was completed and the long-term loans were made. Plain-
tiff asked that the location of the building on the lot be changed some-
what from that planned by Colligan. The latter notified plaintiff that this 
would require additional work and, some four months before completion, 
sent a letter advising plaintiff of this fact and specifying the amounts to 
be charged for a portion of this extra work. Plaintiff did not sign an 
approval of this letter until shortly after completion of the building. 
At about the time of this acceptance, Colligan sent plaintiff a bill de-
tailing all extras, in an amount totalling some $9,000. Seven months 
later, plaintiff paid the charges for extras in full. One day less than two 
years after payment, he brought this action to recover $8,455.74 paid 
for extra work. Defendant cross-complained for interest and rents 
amounting to $3,431.80 which he claims was erroneously omitted from 
his bills to plaintiff. After trial without a jury, the court awarded plain-
tiff $2,629 on the complaint, granted cross-complainant $1,271, and en-
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tered judgment in favor of plaintiff for the net amount of $1,358. De-
fendant appeals. 

Appellant next asserts error in the admission of any evidence relating 
to the reasonable value of the extra work. The argument is that respondent 
voluntarily paid these charges, and that payments voluntarily made are 
not recoverable. But in overruling appellant's single objection to such 
evidence, the court pointed out that he would be allowed to offer evi-
dence as to the claimed voluntary character of the payment. Much evi-
dence on this issue was in fact introduced by both parties. At most, the 
objection raised a question as to the order of proof. We find no abuse of 
discretion in the ruling. In any event, appellant was in no way prejudiced, 
since the issue was fully tried and was determined against him. 

There is substantial evidence that neither respondent's acknowledg-
ment of the charges nor his payment of them was voluntary. Appellant's 
joint venturer, Mrs. Waegemann, held title to respondent's property. 
There is evidence that she and appellant would not reconvey to re-
spondent until he acknowledged and paid the charges for extra work. 
It follows that the acknowledgment and payment here were made 
under compulsion, and were not voluntary. Whether respondent, as a 
reasonably prudent person, acted under compulsion is a question of fact 
for the trier of fact, which has, on substantial evidence, resolved it 
against appellant. . . . 

Judgment in favor of plaintiff affirmed. 

Review Questions and Problems 

1. M, a minor, purchased and paid $93 on a diamond engagement ring, 
J being the seller. The engagement was later terminated but the girl 
refused to return the ring to M. M, nevertheless, seeks to avoid his 
contract with J and recover the down payment. Is he entitled to do so? fea 

2. A minor purchased a car by giving his age as 23. After making one 
payment in addition to the down payment, he defaulted and the seller 
repossessed. May the minor rescind and recover the payments made? J 

3. W, a minor, traded his car to S on a later model, S promptly selling 
the car to F, an innocent party. W desires to rescind and obtain the 
return of his old car from F. Has he the right to do so? 

4. M, a minor, shortly before reaching his majority purchased some 
corporate stock. Three years later, the stock having paid no dividends, 
he desires to rescind, although he has been of age for two years. Has 
he the right to do so? fve 

5. An infant purchases an overcoat for which he promises to pay $125. 
What are the factors to be considered in determining his liability? 
Would the result be the same if the overcoat had not been delivered? 

6. M, a minor, purchased a car to drive to and from work. May he avoid 
the contract upon reaching his majority? 

7. M, a married minor who was under guardianship and had always 
been adequately supplied with food by the guardian, contracted for 
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groceries in the amount of $150. He later refused to pay for them, and 
when sued, claims his minority as a defense. Is the defense good? 

8. A partner purchased the interest of his copartner in a small business 
for $900, refraining from disclosing to the copartner that he had a 
ready buyer for the business at $2,500. Was fraud present? 

9. A procured from B a deed to certain land upon the strength of A's 
promise to erect a factory upon the land. A failed to erect the factory. 
May the deed be set aside because of fraud? HC 

10. R sold a motel to D by stating that he paid $66,000 for it and had 
earned a net profit of $6,000 during the previous year. Both state-
ments were substantially incorrect, but D made no attempt to verify 
them until after the transaction was completed. The court held the 
contract to be voidable. Was this a sound decision? Uj 

11 • A traded a used car to B Co. on a new one, but before doing so he 
added certain chrome to his car to make it appear to be a much later 
model than it was. Even though he made no statement concerning the 
model, did he commit fraud? f ^ 

12. A submitted a bid to the City of B on the construction of a water 
main. Being hurried in his bid, he figured the weight of the pipe per 
foot instead of the price per foot. When his bid was received, the city 
?SgjQg§LcaUed_ atteniioiLjo^ toTnsfall 
the pipe for less than the pipe could be purchased. Nevertheless, the 
city council immediately notified A of its acceptance. May A avoid 
the contract because of the mistake? 

13. W took a stone to B, a jeweler, for inspection. W did not know the 
nature of the stone, but had been informed that it was probably a 
topaz. B examined the stone, but was also uncertain as to its nature. 
He offered to purchase it, such as it was, for $1, and the sale was 
consummated. It appeared later that the stone was an uncut diamond 
worth about $700. W brings an action to rescind. What should be 
the result? 

14. K sold to B a farm, each being under the impression that it had a 
14.3 

-acre tobacco base under the Agriculture Adjustment Act, 
whereas it had only a 9.2-acre base. K sued to recover part of pur-
chase paid because of mutual mistake. The court allowed recovery. 
Was this a sound decision? 

15. A person from a rural area and inexperienced in city values sought to 
purchase a residence. In trying to sell one to him, the owner stated 
that the property was worth between $6,000 and $7,000, knowing 
that its value was not in excess of $3,000. The sale was completed 
and the buyer, having later discovered the true value, desires to 
rescind. Was fraud present? nc 

16. An elderly lady was offered $500 an acre for land near a city. She 
wired her daughter for advice and received a telegram which read 
"price adequate." She then contracted to sell to buyer at $500. Ac-
tually the telegraph company erred, and the telegram should have 
read "price inadequate." May the sale be set aside because of mis-
take, the buyer having no knowledge of the error? VW 

17. O sold real estate to A, B, C, and D for $16,000, each purchaser 
paying $4,000 for his undivided interest. The property was of little 
value and, unknown to D, O had agreed to give a rebate of $3,000 to 
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A, B, and C. When this was discovered by D, he alleged fraud and 
sought to rescind. Was he entitled to rescission? yej 

18. S and D, owners of the stock of a closed corporation, had a contract 
that upon the death of one, the other would purchase the shares of 
the deceased owner. S died, leaving only this stock and other stock 
pledged to secure this corporation's debts. While S's widow was with-
out means, D refused to buy the stock at a fair price or to have the 
corporation pay its debts so the other stock could be released. 
Finally, in desperation, she sold the stock to D, at much less than its 
value, obtaining the release of the other stock at that time. She now 
sues to recover damages, alleging duress. What result? 

19. P, a. prospective purchaser of land presently leased for a long time to 
the government at rather nominal rental, knew that the government 
was to terminate the lease in the near future. Since this fact was 
unknown by H, the owner, P was able to purchase the property 
much cheaper than would otherwise have been possible. If H had 
made inquiry of the government he could have known of its intention. 
P had acted as the agent of H in managing the property. The court 
held that no fraud was present. Was this a sound decision? 

20. S sold goods on credit to B, the latter being asked to indicate how he 
stood financially. He said he had $3,000 in his business assets but 
neglected to say he had liabilities of $2,100. S seeks to avoid the con-
tract and recover the goods sold. Has he a right to do so? 

21. W contracted to purchase a lot of M Co. and to have the latter build 
a house according to specifications for $24,000, $2,400 being the 
down payment. Work progressed, but W wanted to be released. W 
said, if he was forced to perform, he would resell the house to an un-
desirable character and ruin M Co.'s subdivision development. M Co. 
appeared to agree to W's release and resold the property elsewhere 
but did not repay the $2,400. W sued for the $2,400 and M Co. 
asserts contract based on duress, and the court so held. Do you agree? y ^ 
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C o n t r a c t s 
I L L E G A L I T Y 

2-66. Nature of illegal agreements.* Agreements possessing those 
essentials normally required in the formation of a contract may be un-
enforceable for one of two reasons: (1) eitheL_the.^Qhjficl^oiight to be 
accomplished by the agreement ii^illegal; or (2) the parties have faijed to 
reduce the agreement to .^^iting.^sJ:e^uired. by the Statute o f Frauds. 

one which calls for the performance of aiLiUegal 
a r t ^ i ^ e - a ^ ^ i t is 

^ y ^ } ^ ^ or (2)_because_it is inimical to the best 
t¥e cTiaracter of the laws differsTrom^itate to 

Ja te , certam contracts may be legal in one state and illegal in another 
Those agreements which are more or less uniformly held to be illegal 
are considered in the following sections. 

2-67. Wagering contracts. T h e j « s e n c ^ o f _ a j 5 ^ agreement is 
that one of the parties i s _ ^ w i n at the expense of the other, the winner 
^ ^ g g g g ^ M T ^ p y by chance. England, from a very early"^date, has 
continued to regard such agreements as legal. In this particular the 
United States has failed to follow the precedent established by her 
mother country; therefore, in the majority of the states, wagering con-
tracts are considered illegal and unenforceable except as modified bv 
statute. ^ 

^ ^ ^ " - ^ ^ e i t ^ ^ r c h a j e grain f^ures or corporate securities on margin 
to the extent it is not forbidden by legislation, is legal if the agreement 
IS so drawn that delivery must be accepted iftendered. However, i f t h e 
agreement and the transactions between the parties indicate an intention 
on the part of the parties that or^ is to pay the other a certain sum de-
pendent upon the rise or fall of the market jrice,.^it is illegal. Such an ~ 
agreement is merely a wager as to the future course of the market and 
IS unenforceable.^ Where the contract makes it possible for one of the 

nf i J r ^ provides that any unconscionable clause found in a contract for the sale 
rtircZot'^'Kr^^r'? be enforced to the extent 
1 ^ ^ r i t ' ' r ' ' unconscionable clause or contract provision is 
not made clear thus giving the courts great latitude in this area. 

2 Tooker V Inter-county Title Guaranty and Mortgage Co., page 243. 
2 Laird, Bissell & Meeds v. C. W. Capps, page 244 
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parties to demand delivery—and is thus legal—a subsequent agreement 
made at the time for performance, whereby the parties agree to settle 
on the basis of the change in price level, is legal. In effect, the new agree-
ment merely establishes the damages for failure to perform the original 
contract. All transactions on the stock exchanges or boards of trade 
provide for ultimate delivery and are, therefore, legal. 

2-68. Usurious contracts. Most states limit the amount of interest 
that may be charged upon borrowed money or for the extension of the 
maturity of a debt. Any contract by which the lender is to receive more 
than the maximum allowed by the statute is illegal. In the majority of the 
states he is denied the right to collect any interest in such cases, al-
though a few of the states permit recovery of the legal rate. The law 
against usury is not violated by collection of the legal maximum in ad-
vance; by making, in addition to the maximum interest charge, a service 
fee that is no larger than reasonably necessary to cover the incidental 
costs of making the loan—inspection, legal, and recording fees; or by 
charging a higher price for goods sold on credit than for cash sales. It is 
the latter principle which makes it possible for a seller to add a finance 
or carrying charge on long-term credit transactions even though the 
charge exceeds the maximum interest rate. 

The purchase of a note or bill of exchange at a discount greater than 
the maximum interest is not usurious, unless the maker of the note is 
the person who is discounting it.® A note or bill of exchange is consid-
ered the same as any other personal property and may be sold for what-
ever it will bring upon the market. There are some courts, however, 
which hold that if the seller indorses the negotiable paper and thus re-
mains personally liable on it, a discount greater than the legal rate of 
interest is usurious. This is particularly true if the paper is considered 
worthless except for the indorsement. In such a case the sale of the 
paper merely amounts to a loan for the period the note has yet to run. 

As long as one lends the money of others, he may charge a commission 
in addition to the maximum rate. A commission may not be legally 
charged where one is lending his own funds, even though he has to 
borrow the money with which to make the loan and expects to sell the 
paper shortly thereafter. The various states have also enacted laws gov-
erning the operations of pawnshops, credit unions, and small-loan com-
panies, which, under certain well-defined limitations, may charge a much 
higher rate of interest than is permitted on ordinary loans. An exception 
to the general rule is also made in favor of corporations; bonds or notes 
of incorporated companies may in most states bear any rate the particular 
industry is willing to pay. 

3 Lydick v. Stamps, page 245. 
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2-49. Sunday contracf?. The validity of contracts entered into on Sun-
day or to be performed on Sunday is dependent upon the law of the 
particular state in which they are made. In many states, all such contracts 
are legal; in others, almost all of them are illegal. The western states 
are very liberal in such matters, whereas the eastern states are more 
conservative and often refuse to enforce Sunday contracts. 

2-70. Limitation of liability. Public utilities and other <p3si--j?JibllC-en-
terprises—those holding out their services to the general public and which 
arelnore or less essential to satisfy everyday needs—are denied the 
b)^contract to reliej^e thginselyes of responsibility for theix-ownxareless-

permit them to do so would leave the public at their mercy. 
Therefore a public carrier or a public parking lot, which in its contract 
provides that it will not be liable for loss or damage 1:o property^ntrusted 
to it even though ra its own negligence, is nevertheless j i aW 
The provision, being contr-ary to public policy, is illegal and unenforce-
able. 

2-71. Contracts in restraint of trade. Competition, usually relied 
upon to encourage maximum production and to maintain reasonably 
low prices, can produce that result only if it is permitted to operate. 
Consequently, the courts hold ^ontract0.haL_^prmide_ for restraint 
of trade or the lim^ A person who has 
agreed not to cornpete with another is free to disregard his contract, or 
a ret^CT who has agreed with others to maintain a certain retail price 
for a specific article of merchandise notJboimdj_j3ecause^ 
ment is illeg^ andjyoid. The contract of a retailer to maintain prices 
established by the producer is treated in the text under a discussion of 
Fair Trade laws. 

jContracts which have as their primary purpose the restraint of free 
competition may take many forms. Agreements not to compete, to divide 
t h e ^ r k e t , to maintain prices, to IimiFpxQdiiation, to pool the business, 
to dmde~tFe profits, for exclusive dealing, or for tie-in sales are all of this 
character. Unless they fall within the exceptions noted later, they are 
considered contrary to public policy and are unenforceable. 

2-72. Exceptions. Contracts in partial restraint of trade are valid if such 
restraint has reference to and is ancillary to the sale of property, a busi-
ness, or a profession, or to the discontinuance of employment, and if such 
restraint is reasonably necessary for the protection of the purchaser or 
the employer. For example, a contract in which A sells his grocery busi-
ness to B and as part of the consideration A promises not to enter the 
grocery business in the same locality for a period of three years is a legal 
contract even though there is a partial restraint of trade. Since the pur-

< Miller's Mutual Fire Ins. Ass'n. of Alton, 111. v. Parker, page 246. 
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chaser of good will has very limited protection as such, it has become 
customary to insert certain restrictions upon the seller by contract. Any 
restriction upon the future conduct of the seller that is essential to protect 
fully the buyer in the fruits of his purchase is legal. The restriction should 
be no greater in time or territory than is required to protect the buyer. 
If the restriction exceeds what is reasonably necessary, a few courts 
will reform the contract so as to contain reasonable restrictions,® but 
most courts hold the entire limiting clause illegal, thus leaving the buyer 
without protection.® In the absence of an effective restrictive agreement, 
one who sells his good will limits his future business conduct only 
slightly. He must not thereafter directly or by circular solicit business 
from his old customers, although he may advertise generally. 

An employee in his contract of employment may agree that, at the 
termination of his employment, he will not enter into business for him-
self or with a competitor in the teriitory where he has built up his 
acquaintance in the service of the principal. Such a contract forbids 
him to carry away from his principal that good will which he builds 
up in his principal's service. 

Similar restrictions are often imposed in leases and sales of real 
estate. So long as the vendor or lessor does not desire to have competition 
on property that he controls, he may avoid such competition by contract. 
Since other property in the community may be used for competitive pur-
poses, the agreement is binding. If a lease is made, however, for the ex-
press purpose of taking an industry out of competition, the lease is unen-
forceable in that it limits competition. 

2-73. Contracts to influence governmental action. A_cQntJ:acl:,̂ fi.xcept 
for strictly professional services, whereby one proposes to^vise Ms. in^ 
fluence to secure"^ecutive, legislative, or judicia.! aictign^ is illegal. 
Pressure group lobbyin^in support of, or opposition to, certain legislation 
is generally conceded to be legal, but contracts to compensate a group for 
its influence are illegal. For this reason an agreement whereby one is 
to use his influence to bring about the election or appointment of another 
to public oflice is unenforceable. 

A contract whereby one agrees in any manner to obstruct the wheels 
of justice falls under the same heading. To illustrate: A agrees to pay 
B one thousand dollars if the latter will absent himself from the state 
during the time a certain case is being tried. B upon his return cannot 
legally recover the money promised. His only possibility of recovery rests 
upon a voluntary payment by A. 

Contracts quite similar to those involving the relation of one to his 
government are those which involve the relation of an employee to his 

6 Thomas v. Parker, page 247. 
® Donahue v. Permacel Tape Corporation, page 248. 
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employer. Any attempt by contract to persuade an employee to violate 
his duty to his employer is illegal. Likewise, any agreement whereby one 
person is to injure the person or property of another in any manner is 
illegal. 

2-74. Effect of illegal contracts. It is incorrect to say that illegalj;on-
r̂® void. They are merely unenforceable. Th^courts, in such cases, 

simply refuse to ffantjmyi-jelief^ Although one of the parties has fully 
carried" outTiis part of the agreement, he may neither demand perform-
ance nor force a return of his consideration. The court leaves the parties 
just as it finds them; fully or partially executed contracts are left undis-
turbed. 

2-75. Exceptions. To this general rule there are at least three exceptions. 
If the refusal to grant affirmative relief has the indirect effect of enforcing 
an illegal contract, the court will give the necessary aid to relieve the 
injured party from further performance of the illegal agreement. Again, 
where the situation is such that the best interests of a large portion of the 
public demand that the contract be enforced, the court will see that the 
terms of the agreement are carried out. Thus, a contract whereby a bank 
loans to a customer more than the law permits is illegal; however, the 
interests of other depositors being involved, the borrower must repay 
what he has borrowed. Where certain contracts are made illegal to pro-
tect society, or a certain segment of it, the injured party is usually 
granted relief if he is one of the group which the law was designed to 
protect. 

A party who performs an illegal contract, in ignorance of the fact that 
it is illegal because certain important facts are not revealed to him, may 
recover for his performance. 

2-76. Contracts Illegal In part. Contracts that contemplate the per-
formance of various acts, some^l^al and some illegal, may be enforced 

thê ^̂  This is true only in those" cases in which 
the contract, by nature, may be so divided that the legal portion can 
be segregated from the illegal portion. 

S T A T U T E O F F R A U D S 

2-77. Written contracts. As a general rule, contracts are enforceable 
a l t h o u g h ^ i o t ^ d u c ^ J ^ v ^ i n ^ J i T o r a ^ 

a witten one. A written agreement~li^iea"^y^tEe paffi^ 
however, jpOssesses^^^^^ two distinct advantages over an oral one. In 
the absence of a writing, it often becomes diflScult to prove the existence 
of a contract. Thus, if one of the parties denies the existence of an 
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agreement, and no outside witness was present when the contract was 
formed, it becomes quite difficult to persuade a jury that a contract 
exists. Unless convincing evidence of its existence is available, a contract 
is of little value. Contracts that are reduced to writing and expressed 
with clarity leave few matters open to dispute. 

Too often an oral agreement leaves much to conjecture, with the in-
evitable result that disagreements occur and the courts are called upon 
to settle the dispute. Although a_ written aĝ ^̂ ^ 
tial, it is generally desirable,'^ particularly for e x ^ 

Written agreements may not be varied by parol evidence. This means 
that introduction of oral evidence concerning pre-existing or contempo-
raneous agreements in conflict® with the written contract is prohibited. 

It is best to modify a written agreement by a new writing, although 
an agreement originally reduced to writing may be effectively rescinded 
or modified by a subsequent oral agreement, unless it deals with subject 
matter that is required to be in writing under the Statute of Frauds. 

To illustrate, let us assume a written agreement has been made for the 
erection of a certain building in accordance with specifications for $50,000. 
Parol evidence would not be admitted later to show that the original 
specifications or price were other than those shown in the writing. How-
ever, it would be possible to present oral evidence that the specifications 
and price had been changed after the original agreement had been en-
tered into. On the other hand, a contract for the sale of real estate that 
had been reduced to writing could not be altered by a later oral agree-
ment, because such contracts are required by the Statute of Frauds to 
be in writing. 

2-78. Statute of Frauds. At an early date in English history there 
was enacted what is known as the Statute of Frauds. This statute provided 
that certain jcpntracts could not be enforced unless they were reduced 
to writing and signed by the parties sought to be boUnd thereby. It was 
designated the SFafiife of f ^ u d s because its purpose was to prevent 
fraud on the part of those who attempted to establish a valuable coritract 
by the false testimony of their friends. 

It certainly never was intended that the Statute of Frauds be used as 
an instrument of fraud or as an escape from the effect of contracts freely 
and fairly entered into, although such may be the result in certain cases. 
In the areas covered by the Statute of Frauds, it is possible for an oral 
contract to be made in good faith and liability for its breach to be avoided 
because written evidence was lacking. The Statute of Frauds ethically 
is best used as a defense when the oral contract itself or its major terms 

Federal Security Insurance Company v. Smith, page 251. 
8 Silverstein v. Dohoney, page 251. 
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are in dispute. If the parties are unable to reach a settlement in such a 
case, use of the Statute of Frauds may be justified. 

Because of the abuse made of the Statute of Frauds, there may be 
some question as to whether it should be retained in our laws. However, 
until our legislatures are persuaded to remove it, attention must be 
given to its eflFect. The law varies somewhat from state to state, and only 
those provisions that are fairly uniform in the various states and which 
relate primarily to business are discussed in detail in the sections that 
follow. In addition to these, many states require the following to be in 
writing: 

1. The appointment of an agent to sell real estate. 
2. The creation of a trust. 
3. The promise to pay a debt that has been outlawed by the Statute 

of Limitations or that has been barred by bankruptcy. 
4. An agreement to bequeath property to someone under the terms 

of a will. 

2-79. Debt of another. Contracta..whereby one becomes responsible 
for the debt, default, or miscarriage of^a third person must be reduced 
to writing. Such agreements are called contracts of zuaranty, and are not 
eilforceable if made orally. To illustrate: A orally agrees to become sec-
ondarily responsible for B's grocery bill at C's store during the next six 
months. B purchases $300 worth of groceries and fails to pay for them. 
Although A, in a sense, is morally bound to make good his promise, it 
cannot be enforced, as it was not in writing. 

A-59Stract of guar the promise of the guarantor 
is collateral or secondary to the promise of some other party and a guar-
antor is liable only if the principal debtor fails to perform. If the'agree-
ment is such that the promise of the principal'debtorTs cancelled or 
merges in the present agreement or the promise is to pay out of money 
held for, or owing to, the principal debtor, no guaranty results. The 
promise is an original one and no writing is required. Thus, in the pre-
vious illustration, if the credit had been extended directly to A - t h e 
goods being charged to his account-or had been extended to both A 
and B jointly, the oral agreement would have been binding. In such a 
case, B merely becomes an agent of A, with power to purchase groceries. 
There is no other debt or promise in favor of C to which A's promise is 
collateral. Although A may recover from B the amount expended, so 
far as the grocer is concerned, the debt is that of A. 

An agreement which has for its object the substitution of one debtor 
for another does not fall within the statute. No writing is required in 
such a case. Thus, if A says to Y, "If you will release B from his liability 
to you, I will pay the same," and Y consents, the agreement is binding, 
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although made orally, because it is a primary promise of A and not sec-
ondary to B's promise, as in a guaranty contract. 

In case a guarantor agrees to become responsible for the default or 
debt of another because of some material advantage that he may gain 
from the transaction, no writing is required. Thus, an oral guaranty by a 
del credere agent—a consignee who sells consigned goods on credit, but 
who guarantees to the consignor that the buyers will pay for the goods 
purchased-is enforceable. Since the agent obtains a commission for 
selling the merchandise, his pecuniary interest in the consignment dis-
poses of the necessity of a writing, and the consignor may collect from 
the consignee on the oral guaranty if the purchaser fails to pay. 

2-80. Contracts of executors. Agreements entered Into by those ad-
ministering estates, whereby they agree to become liable out of their 

property for the debts of the estate, must be in writing. In such 
a case, the executor or administrator is in reality agreeing to become 
responsible for the debts of another, namely, the estate. 

2-81. Sale of real estate. Contracts for the sale of real estate have al-
ways been deemed very important by the law. From the time when 
people first aspired to become owners of land, certain formalities were 
required at the time of its transfer. The Statute of Frauds provides that 
all agreements for the sale of any interest in or concerning real estate 
shall be in writing. The language is broad enough to include an estate 
for life, a mortgage, an easement, an assignment of a contract to sell 
realty, or a lease, as well as an absolute estate in fee simple. The statute 
in most states excludes from its operation leases of short duration; thus, 
in almost all states, a lease for one year requires no writing. Although 
timber, wiM^rass, minerals, and fixtures permaii^ently^jgached to real 
estate areJcpnsi^^ part of the realty, an oral contract for their s ^ 
will^be enfOTced^ p r o v i ^ t ^ e agreem^^ is to pass 
after thex j i r£ .^ey j j redJrQm^ A contract that imposes a duty 
upon the seller to sever and deliver rather clearly suggests that title is 
to pass later; no sale of real property is involved. Where the buyer is to 
enter, sever, and elfect delivery, the courts are somewhat in conflict. If the 
right to enter and take is one that can be exercised in a relatively short 
period of time, it is likely to indicate an intention to sell personal prop-
erty as distinct from realty. To illustrate: A orally contracts to deliver 
to B 100 twelve-inch trees from certain timber land. Later he refuses 
to deliver the trees and denies any liability. Inasmuch as it is apparent 
that title was to pass only after the trees were severed from the land, 
the agreement is enforceable without any written evidence, unless the 
price is enough to bring the case under the personal property rule. 

9 Sutton V. Wright & Sanders, page 253. 
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2-82. Port performance. Although part performance may be helpful 
in obtaining court aid in other oral contracts, such as sales of personal 
property, part performance by the buyer of real estate does not make the 
contract enforceable. The writing is not dispensed with merely because 
the/buyer has made a down payment. If the seller refuses to carry out 
the oral agreement, the buyer has as his only remedy the right to re-
cover all payments made and the reasonable value of all improvements 
that have been added by him. If the buyer refuses to perform, he may 
not recover the payments he has made or the value of the improvements. 

Occasionally a buyer progresses to a point where mere return of pay-
ments made by him and compensation for improvements added by him 
prove grossly unfair and inequitable. Courts of equity, to handle such 
situations fairly, at times disregard this section of the Statute of Frauds 
and enforce the oral contract. The courts are not entirely in agreement 
as to what is required to remove the case from the Statute, but mere 
part payment or mere entry into possession, standing alone, is not 
enough. Where both take place and cannot be explained on any basis 
other than a contract for sale, many courts enforce the oral agreement. 
This is particularly true if, in addition, the buyer makes substantial im-
provements or has placed himself in a position where he cannot be re-
stored to his prior condition, such as when health has been undermined 
by partial performance or previous important employment opportunities 
have been terminated. 

2-83. Contracfs of long duraHon. A contract that by its terms must 
continue for a period longerjhaa-Mie.y£atirom the making thereof must 
be reduced to writing. Thus, an agreement to work for another for a 
period of years or a contract by a manufacturer that gives to a retailer 
exclusive territory for eighteen months is not enforceable if made orally. 
Where the contract is possible of completion within a year, no writing 
is essential although actual performance is spread over a period of 
years.^" For illustration, assume that A contracted orally to sell to B 
15,000 tons of steel at $185 a ton, B being free to order it out as he saw 
fit within a period of fiifteen months. One thousand tons were ordered 
Out and paid for, after which A refused to ship the balance. The contract 
was enforceable even though the remaining balance was ordered out 
fourteen months after the contract was made, completion having been 
possible within one year at the time the contract was made. The real 
test is: Do the terms of the agreement permit of its performance within 
the period of one year? If so, no writing is essential, regardless of when 
the performance is completed. Thus, if the time for performance is of 
uncertain duration, being dependent upon the happening of a contin-

Joseph V. Sears Roebuck & Co., page 255. 
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gency such as death, the act of one of the parties, the arrival of a certain 
ship, or the sale of certain property, no writing is required, despite the 
fact that actual performance extends over several years. Since it is pos-
sible for such contingencies to occur within a year, the contract falls out-
side of the statute. Attention should also be called to the fact that the 
year is figured from the date of the agreement, and not from the time 
performance is to begin. A contract to work for one year at a certain 
salary, employment to begin two days later, would have to be in writing. 

In contracts that provide for performance over a period in excess of 
one year, full performance of all obligations by one of the parties, which 
has been accepted by the other, makes the agreement enforceable. Thus, 
if a present sale of goods is made, followed by delivery, the oral agree-
ment is binding although the buyer is to make his payments over a 
period of 18 months. Some few states go even further and hold that 
where the contract calls for complete performance by one of the parties 
within a year, the oral agreement is effective. 

2-84. Sale of personal property.* The old English Statute of Frauds 
provided that any contract for the sale of personal property involving 
more than ten pounds sterling should be in writing.^^ This provision, 
in modified form, has become part of the law of every state and varies 
only as to the amount. In one state, any sale involving over $30 must 
be written, whereas in another state any sale of personal property for 
less than $500 is enforceable though oral. In determining whether the 
value of property is such as to cause it to fall within the statute, it often 
becomes necessary to decide how many contracts have been entered into. 
Thus, A orders from B fifteen bushels of potatoes to be delivered at once 
and ten barrels of apples to be delivered ten weeks later. Either item 
considered alone is worth less than $50; both items total over $50. If the 
parties intended only one contract, the Statute of Frauds is applicable; 
however, if two contracts were entered into, no writing is required. The 
intention of the parties in these cases is gleaned from such factors as the 
time and the place of the agreement, the nature of the articles involved, 
and other surrounding circumstances. 

" The Commercial Code provides (1) that, in a contract between merchants, a con-
firmation sent by one of the parties to the other need not be signed by the latter if he 
neglects to object to it within 10 days, (2) that goods to be specially manufactured 
where work has been started or a commitment is made before withdrawal fall outside 
the statute, (3) that goods received or paid for make a contract enforceable only to 
the extent they are paid for or received and accepted, (4) that the writing is required 
only wlien the amount involved is $500 or over, (5) that the omission of a major term 
is immaterial except that the quantity must be specified in the writing. In other words, 
in the normal contract for the sale of personal property, the vnriting must indicate 
that a contract has been made, the quantity of the items involved, and it must be 
signed by the person to be charged with the agreement. 

11 Ozier et al. v. Haines, page 257. 
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In some states—perhaps in most of them—the statute is so worded or 
construed as to include both tangible and intangible property. A contract 
for the sale of notes, bonds, or stock involving a sum in excess of the 
stipulated amount vi'ould, in such states, be enforced only vî hen evi-
denced by a writing. 

2-85. Delivery of part of the goods. Where the statute requires con-
tracts for the sale of personal property to be in writing, acceptance 
and receipt of a portion of the goods make a writing unnecessary. The 
acceptance, which consists of the buyer's consent to become the owner 
of certain designated articles, may take place before or after the buyer 
assumes control of the property that he has purchased. Both acceptance 
and receipt of the goods, or a part of them, are required to take the case 
out of the statute. 

Partial payment of the purchase price of personal property or a transfer 
of something in earnest to bind the bargain will also have the effect of 
taking the case out of the statute. The payment may consist of money 
or anything else which the parties deem to have value. 

2-86. Manufacture of special articles. A contract for the sale of per-
sonal property that is to be specially manufactured by the seller for the 
purchaser does not require a writing, even though the purchase price ex-
ceeds the limit prescribed by the statute. However, if the article to be 
manufactured is something which is regularly manufactured and readily 
salable, a writing is required, although the article must be produced be-
fore delivery takes place. The former case is much like an agreement 
for labor and materials, whereas the latter is a mere contract to sell prop-
erty which must yet be manufactured. 

Attention should be called to the fact that a writing is just as essential 
in a contract of sale as in an agreement to sell. Although, according to 
the law of sales, title to ascertained property passes at the time of the 
agreement and becomes a contract of sale, when the amount involved 
exceeds that provided in the statute, no action can be maintained unless 
the article has been delivered to the purchaser and accepted by him 
or other requirements of the statute have been met. 

2-87. A contract involving two or more sections of statute. A single 
contract often involves two or more sections of the statute. In such a 
case, all sections of the statute that are involved must be complied with 
or the contract is unenforceable. Thus, an indivisible oral contract may 
involve an agreement to sell both real and personal property, followed 
by delivery of some of the personalty. Since only one contract is in-
volved and real property requires a written memorandum, no part of 
the contract is enforceable. 

An oral contract for the sale of personal property may be so drawn 
that it cannot be completed within a period of one year, in which case 
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receipt and acceptance of part of the property does not eliminate the 
necessity for a writing. All sections of the Statute of Frauds must be 
complied with when a contract involves two or more of them. 

2-88. Nature of the writing. The writing required by the Statute of 
Frauds is not a formal written document signed by both parties. The 
law merely requires that some note or memorandum concerning the 
transaction be signed by the party sought to be bound by the agreement. 
A situation exists in which one party may be bound by an agreement 
although the other party is not bound. Such a result may be explained 
on the theory that the agreement is legal in all respects, but proper evi-
dence of such an agreement is lacking unless the person sought to be 
charged with the contract has signed a writing. Any kind of note or 
memorandum that describes the property involved, that sets forth the 
major terms, and that indicates the parties to the agreement is sufficient.^^ 
If one memorandum is incomplete, but it is clear that two or more writ-
ings relate to the same subject matter, they may be joined to supply the 
necessary written evidence. This is true only if it is clear that the writings 
relate to the same agreement. 

The signature may be quite informal and need not necessarily be 
found at the close of the document. It may be in the body of the writing 
or elsewhere, so long as it identifies the writing with the signature of the 
person sought to be held. 

2-89. Effect of no writing. It is said that a contract that requires a 
writing dates from the time of the oral agreement but is unenforceable 
until written evidence of it is available. The agreement is valid in every 
respect except that proper evidence is lacking. However, if, at any time 
before suit is started, the party sought to be held signs any statement 
that indicates the existence of such a contract, he furnishes the necessary 
evidence. Other evidence, regardless of how authentic and preponderant 
it is, cannot be substituted. The Statute of Frauds is complied with only 
by the securing of some note or memorandum in writing signed by the 
proper party. 

U N E N F O R C E A B L E C O N T R A C T S C A S E S 

T O O K E R V. I N T E R - C O U N T Y T ITLE G U A R A N T Y A N D M O R T G A G E C O . 

1946, 295 N.Y. 386, 68 N.E.2d 179 

Section 116 of the Banking Laws of New York requires that every 
director of a bank shall own at least ten shares of its stock having a par 
value of not less than $1,000. In order to qualify as a director of the 

12 Wozniak v. Kuszinski, page 258. 
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Flora Park Bank, Tooker purchased ten shares of stock from the defendant 
at a price of $5,000, the latter agreeing to^^repurchase the stock at a price 
not less than that amount at any time that the plaintiff ceased to be a 
director. The bank failed, and the plaintiff resigned as director and sought 
to recover the purchase price of his stock. The defendant_cQatends_that 
^ „ c p n t r a £ t i s J U e g a l , J j m ^ ^ 

LOUGHHAN, C . J . . . . The plan that underlies this text of Section 
116—and every other provision of the Banking Law—has long been M'ell 
known. "The prime object is to protect the public, including depositors, 
and after that to enable the stockholders to secure a fair return from 
their investment. Banking institutions are not created for the benefit of 
the directors." Vann, J., in People v. Knapp, 206, N.Y. 373, 383, 99 N.E. 
841, 845, Ann. Cas. 1914B, 243. To that end, section 116 requires every 
director of a banking institution to share its business risks to the extent 
of undiluted ownership of the prescribed amount of its stock. . . . It is 
material, then, to inquire whether that policy was unduly transgressed 
by the contract in suit. 

Manifestly, the transaction was designed to qualify the plaintiff for 
election as a director of the bank. Transfer of bank stock for the purpose 
of so qualifying the transferee is not obnoxious to the statute. Cf. Matter 
of Ringler ir Co., 204 N.Y. 30, 37, 97 N.E. 593, 595, Ann. Cas. 1913C, 1036. 
But his case does not stop there. The contract in suit inevitably supplied 
to the plaintiff a means whereby at any time during his directorship he 
was equipped to free himself in a substantial degree from the chance of 
financial loss incident to record ownership of his qualifying shares, with 
the result that his sense of the character of his duty as a director may 
well have been reduced in like measure. Such an arrangement inherently 
tended to thwart the public purpose declared by section 116 and, there-
fore, no cause of action can be founded thereon. 

Judgment for defendant. 

L A I R D , B I S S E L L & M E E D S v. C . W . C A P P S 

1955, (Miss.) 80 S.2d 49 

H A L L , J . This suit was filed by appellant in the circuit court against 
appellee for the recovery of $8,253.90 plus interest and attorney's fees 
represented by three promissory notes dated October 24, 1952. The notes 
were given in liquidation of an open account owing by appellee to ap-
pellant for losses sustained in transactions involving cotton futures. Ap-
pellant is a broker duly licensed by the New York Cotton Exchange and 
handled on the floor of the exchange the numerous buy and sell orders 
of appellee which resulted in the total loss in question. Appellee (Capps) 
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pleaded that the transactions were in violation of the gambling laws of 
Mississippi. The case was tried by agreement before the circuit judge 
without a jury. He found as a fact from the evidence that there _was_ 
no contemplation of an actual delivery of the cotton involved in these 
transactions and dismissed the suit. . . . 

Judgment for defendant, Capps, affirmed. 

L Y D I C K V. S T A M P S 

1958, (Tex.) 316 S.W.2nd 107 

One Cloke approached Stamps, defendant, for a loan of $15,000 which 
was refused, whereupon Cloke referred them to Lydick, who appeared 
willing to help Cloke obtain the loan. The parties later met in the plain-
tiff's ofiBce where Cloke made an $18,000 note to run four months at five 
per cent interest to the order of plaintiff. The plaintiff then indorsed the 
note to the defendant who gave him only $15,000, which the plaintiff 
turned over to Cloke, this being the only amount received by Cloke. The 
plaintiff, as indorser,. paid $18,300 to defendant, and is now trying to re-
cover $6,600 from the defendant under a statute which allows recovery 
of double the amount of usurious interest paid. The defendant contends 
there was no usury present but that it was merely discounting commercial 
paper. The plaintiff contends that the ]oanj^as_in--reality--made_±oXlQke,. 
and that the defense of usury is good against any holder of the note. 
Several other notes were likewise discounted, Cloke in each case getting 
only the net amount. 

"The lower court gave judgment for defendant and plaintiff appealed. 
B O Y D , J . . . . We think there was usury in each note, and although 

the jury found that appellees did not make any loans but were merely 
purchasers of the notes from appellant, we think all the contracts were 
void as to interest, and valid only as to the amount paid by appellees 
for the respective notes. . . . 

"Under the English rule and the Spanish law, by which a contract to 
secure the payment of usury is absolutely void, a note given for a usurious 
consideration is void in the hands of an innocent indorsee for a valuable 
consideration. In Texas also a usurious contract gathers no vitality by its 
circulation, and is void as to interest in the hands of an innocent holder. 
It is now settled that there can be no innocent purchaser of a usurious 
note, either before or after maturity, and it is immaterial that there is 
nothing on the face of the note or the security to put the transferee on 
notice." 42 Tex. Jur., p. 1000, sec. 99, citing cases. See, also, 27 R.C.L., 
p. 244, sec. 47; National Bond ir Investment Co. v. Atkinson, Tex. Civ. 
App., 254, S.W.2d 885. . . . 

We agree with appellees that a note may be sold at a discount of more 
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than ten per cent without thereby becoming tainted with usury. 42 Tex. 
Jur., p. 903, sec. 22. Such a transaction, however, does not purge a note 
of the usury which is already in the contract. . . . 

Judgment for plaintiff. 

M I L L E R ' S M U r . F IRE INS . A S S ' N O F A L T O N , ILL. v. P A R K E R 

1951, (N.C.) 65 S.E.2d 341 

Defendant, Parker, operates an automobile parking lot in Charlotte 
in connection with one of his filling stations. A Mrs. Jenkins contracted 
for the parking of her automobile on said lot on a monthly basis under 
an agreement that the defendant should not be hable for the loss of said 
vehicle by fire or theft. 

The automobile was stolen while parked on defendant's lot. Plaintiff, 
insurance carrier, paid Mrs. Jenkins the loss sustained, took an assign-
ment, and now sues under the doctrine of subrogation. In its complaint 
it alleges want of due care on the part of the defendant in protecting the 
automobile against theft and particularizes the acts of alleged negligence 
on his part. The defendant, answering, denies negligence or want of due 
care on his part and pleads the contract with the owner in bar of plain-
tiff's right to recover. The lower court gave judgment for defendant. 

BARNHnLL, J. A provision in a contract seeking to relieve a party of the 
contract from liability for his own negligence may or may not be en-
forceable. It depends upon the nature and the subject matter of the con-
tract, the relation of the parties, the presence or absence of equality of 
bargaining power and the attendant circumstances. 

Under our system of government, freedom of contract is a fundamental, 
basic right of every citizen. Even so, the public interest is paramount. If 
the provision is violative of law or contrary to some rule of public policy, 
it is void and unenforceable. . . . 

It is a well-recognized rule of law that in an ordinary mutual benefit 
bailment, where there is no great disparity of bargaining power, the 
bailee may relieve himself from the liability imposed on him by the com-
mon law so long as the provisions of such contract do not run counter to 
the public interest. Hanes v. Shapiro & Smith. . . . This rule is applied 
with practical unanimity where the public neither has nor could have any 
interest whatsoever in the subject matter of the contract, considered either 
as a whole or as to the incidental covenant in question, and the agreement 
between the parties concerns their private affairs only. In respect to such 
contracts the pubhc policy of freedom of contract is controlling. 

Respecting other types of bailment, there are various shades of opin-
ion. Many courts hold that where the bailee makes it his business to 
act as bailee for hire, on a uniform and not an individual basis, it is 
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against the public interest to permit him to exculpate himself from his 
own negligence. And the decided trend of modern decisions is against 
the validity of such exculpatory^^lauses or provisions in behalf of pro-
prietors of parking Iptŝ  garages, parc^TchecF rooms^ arid warehouses 
who undertake to protect themselves against their own nê ^̂  
posting sigifs Of pfintihg limitations on the receipts or identification tokens 
delivered" to thelmflor-o^vnCT time of the bailment. In such cases, 
the difference^ls the difference between ordinary bailees, on the one 
hand, and what may be called professional bailees, on the other. They 
hold themselves out to the public as being possessed of convenient means 
and special facilities to furnish the service offered for a price. They deal 
with the public on a uniform basis and at the same time impose or seek to 
impose predetermined conditions which rob the customer of any equality 
of bargaining power. 

While there is authority contra, we are persuaded this rule is founded 
on reason and common sense and should prevail in respect to contracts 
such as the one relied on by the defendant. 

The complexity of today's commercial relations and the constantly in-
creasing number of automobiles render the question of parking a matter 
of pubhc concern which is taxing the ingenuity of our municipal officials. 
People who work in the business sections of our cities and towns and who 
rely on automobiles for transportation find it difficult—sometimes impos-
sible—to locate a place on the public streets where daily parking is per-
mitted. They are driven to seek accommodation in some parking lot main-
tained for the service of the pubhc. There they are met by predetermined 
conditions which create a marked disparity of bargaining power and 
place them in the position where they must either accede to the condi-
tions or else forego the desired service. . . . 

Judgment for defendant was reversed and new trial ordered. 

T H O M A S V. P A R K E R 

1951, (Mass.) 98 N.E.2d 640 

CouNiHAN, J. This is a suit in equity in which the plaintiffs seek to en-
join the defendant from engaging in the bakery business in violation of a 
negative covenant in a bill of sale of a bakery business given by the de-
fendant to the plaintiffs. The evidence is not reported, but the judge made 
voluntary findings of facts which he adopted as findings of material 
facts. . . . 

Facts admitted in the pleadings and those found by the judge are as 
follows: On October 15, 1949, the defendant (Parker) by a bill of sale 
sold the plaintiffs the bakery business conducted by him at No. 136 Hud-
son Street, Boston, "together with good will and bakery machinery in said 
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bakery." In this bill of sale the defendant "agrees that he will not engage 
in the baker business directly or indirectly for a period of seven years 
within a radius of seven miles of Boston." The defendant during the year 
1950 entered the employ of the Boston Syrian Baking Co. in Boston as a 
baker at a weekly salary. There was then and is now only one other baker 
of handmade Syrian bread in Boston. The defendant has at no time inter-
fered with customers of the plaintiffs by way of sohcitation and has not 
actively participated in the management or control of his employer's 
business. 

[M^ seven years in time and of seven miles 
He founds however, it reasonable to restrict the 

defendant from engaging in the "baker business directly or indirectly" 
136 Hudson Street, Boston, for a 

period of four years from October 15. 1949. He further found that the 
defaiHant, in violation of this restriction, is and has been engaged in the 
"baker business directly or indirectly," and ordered the entry of a decree 
enjoining the defendant from continuing in such business. From a decree 
to this effect the defendant appeals. There was no error in the entry of 
the decree. 

It is well settled that a covenant of the sort here in question may be 
enforced by injunction "if the interest to be protected is consonant with 
public policy and if the restraint is limited reasonably in time and space. 
What is reasonable depends upon the facts." Becker College of Business 
Administration 6- Secretarial Science v. Gross, 281 Mass. 355, 358, 183 
N.E. 765, 766. Here the judge found the original limitations to be un-
reasonable and modified them to the extent necessary to protect the plain-
tiffs. We are of opinion that the restrictions as modified are justifiable and 
enforceable. . . . 

Decree affirmed with costs. 

D O N A H U E V. P E R M A C E L TAPE C O R P O R A T I O N 

1955, (Ind. Sup. Ct.) 127 N.E.2d 235 

ACHOR, J. Appellee (plaintiff) is engaged in the manufacture and sale 
of adhesive tapes. Appellant was formerly a sales representative for ap-
pellee. During such employment the parties entered into a written con-
tract, the pertinent sections of which are as follows: 

. . . 2. Employee for a period of three (3) years after leaving Company's 
employment for any reason whatsoever, shall not, intheUnited States or Canada 
without first obtaining Company's written permission, engage in or entS^ HTe 
employment of or act as a sales agent or broker for the products of or as an ad-
visor or consultant to any person, firm or corporation engaged in or about to 
become engaged in the manufacture of adhesive or adhesive tapes. 
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Thereafter appellant (Donahue) terminated his employment with ap-
pellee and, without the consent of appellee, became a sales representative 
for a competitor. An action for temporary and permanent injunctive re-
lief followed. A temporary restraining order was issued and it is from that 
decree that this appeal is prosecuted. 

In support of his appeal, appellant contends among other things that 
whereas, the scope of his employment with appellee was limited to 
northern Indiana, the resWctiye coyenant contained in .the cgntract was 
ujnreasonably restrictiye/ii^that the restricted territory (United States 
and Canada) encompassed j ^ J a r g e an area, and that therefore the con-
tract in its entirety was_contrary .tD public policy and void. The cause was 
submitted to the trial court upon the verified pleadings which were ad-
mitted into evidence. It is upon these facts that the validity of the re-
strictive covenant in issue must be determined. . . . 

We proceed to analyze the second class of cases which state that cove-
nants in restramt_of trade will be enforced if limited to the "area of the 
bl^h^s7involved"-those related to (2) the sale of a busirnsAM mM^^^^ 
sion^. The rule is well established that a vendor may enter into a valid 
covenant not to compete within the area of the business or profession 
sold. . . . 

It must be noted that these cases relate to the good will, which is "the 
interest to be protected" in the business .or profession wM, and they do 
not relate to the scope of the business of the buyer. For example, if the 
seller operated stores in cities A, B, and C, and he sells the store in city A, 
the cases do not hold that a negative covenant may be enforced prohibit-
ing seller from continuing business in cities B and C, neither do they hold 
that the mere fact that the buyer operates a business throughout the state 
of Indiana that he may preclude a seller whose business was limited to a 
single county, from operating elsewhere within the State of Indiana. In 
fact the contrary rule is true. Consumers' Oil Company v. Nunnemaker, 
supra. The "good ^^dl̂ ' 
tween the parties7As stated in 2 Page on Contracts 1389, § 789, as follows: 
"If for any reason the restraint is ^reate the 
good will, the contract is invalid." 

By clear analogy the precedent of these cases, when applied to em-
ployer-employee covenants, clearly supports the conclusion that such 
covenants will be upheld, if limited to the area in which operation of the 
employee's activity was related to the good will of the employer's busi-
ness. . . . 

As heretofore stated, the facts before us present a case of first im-
pression in this state. It is therefore our opportunity and responsibility to 
decide the case upon those principles which most fully do justice to both 
the parties themselves and to the public. 
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The general principles governing the legality of a contract in restraint 
of trade have been stated by Williston on Contracts, § 1636, pp. 4580-
4581: 

It is everywhere agreed that in order to be valid a promise imposing a re-
strairrt.in_trade or occupation must be reasonable. The auestwrTq^ 
ness is for the court, not the jury; and in considering whatjs reasonaW^Te^^^^^ 
m u S B e paid to (a) the question whether the promise is wider t S a ^ necessary^ 
for the protection of the covenantee in some^gitimate interest, (b) the effect 
of the promise u p o n ^ e covenantor, and (c) the effect upon the public. 

T o "vvhat'concliision do we arrive wEen we ap^̂  ^ ^ ^ Brst above stated test 
to the facts in this case? Was (a) the covenant wider than was necessary for the 
protection of the covenantee (appellee) in some legitimate interest? There was 
no evidence from which the court could assume that the "confidential sales in-
formation, including ideas, customer lists and the like . . . made available" to 
appellant, were related (except in a general way) to appellee's business outside 
the limited area of his employment with appellee in northern Indiana. There-
fore, the case clearly fails to meet the first test of "necessity for the protection 
of the covenantee" in the area prescribed,-"the United States and Canada. . . ." 

. . . We conclude therefore that when measured by each of the above three 
criteria (a), (b) and (c), that the covenant^ of j h e contract before^ us was un-
reasonable to the extent that it attempted to restrict the gainful employment 
of appellant beyond the area of his former employment with appellee. 

The above conclusion gives rise to the final issue in the case. It is as-
serted that even though the covenant of the contract may not be en-
forceable as to all the area interdicted, that the equities of the case 
require enforcement in the area of appellant's former actual employment. 
In support of this position the following cases are cited involving the sale 
of a business, in which restrictive contracts have been held divisible and 
have been enforced as to the area of the business sold although they have 
been held invalid as to the extended area beyond which the business 
operated: Bennett v. Carmichael Produce Co., supra; Beard v. Dennis, 
1855, 6 Ind. 220; Wiley v. Baumgardner, supra. However, we are not per-
mitted to consider that question or the equities which might support 
such a decision in this case. In each of the above cited cases the contracts 
specifically described or referred to both the area of the business sold 
as well as the extended area interdicted. Whereas the contract before us 
does not describe the area of appellee's former employment but, on the 
contrary, the restricted territory is described in one indivisible whole— 
"The United States and Canada." We cannot rewrite the contract made 
by the parties and add to it matters which it^Hoes not contain a n J tFen 
use Hie contraxit as rewritten as a basis for litigation, however justifiable 
equitable interfo might seem to be. We 
conclude, therefore, the covenant of''contract' upon which^tfa action is 
predicated, ^ unenfofc^ible in its entirety. Consumers' Oil Company v. 
Nunnemak^, supra. 

u n e n f o r c e a b l e c o n t r a c t s • 237 

Therefore, the temporary restraining order heretofore issued is ordered 
dissolved. (Decision for d^endant, Donahue.) 

S I LVERSTE IN v. D O H O N E Y 

1954 (N.J. Sup. Ct.) 108 A.2d 451 

Silverstein and Silverstein brought suit to recover on a three-year lease 
of space in defendant's business building where cigarette vending ma-
chines might be placed. The contract was in writing and provided for 
commissions to defendant, but failed to indicate the amount of the com-
missions. The lower court gave judgment for the defendant and plaintiff 
appealed, contending an enforceable contract. 

S c H E T T i N O , J. S. C. . . . For a period prior to the execution of the 
writing, plaintiffs had a machine upon defendant's premises and paid 
commissions on cigarette sales. . . . 

Unless a requirement exists that an agreement be in writing, the parties 
may bind themselves contractually by writing or oral understanding or 
by a combination of both. The parol evidence rule inhibits additions to 
or variations from a writing intended to constitute the entire agreement 
and as well contradictions of so much of an agreement as may have been 
reduced to written form. But it is clear that parol evidence as to the rate 
of commission does not offend these principles. The writing on its face 
evidences that a commission was intended. Proof of the rate does not add 
to the obligations of the parties under the writing, but rather expounds 
the obligation which the writing recognizes to be a part of the agreement. 
Nor, of course, does the oral testimony contradict or vary any written-
term. Perhaps to express it another way, the writing does not purport to 
be the entire understanding and, on its face, it is apparent that something 
was left out, and hence the admission of the testimony squares with the 
rule as stated in Ross v. Orr, 3 N.J. 277, 282, 69 A.2d 730, 732, (1949): 

. . . it is equally true that if the written contract purports to contain the 
whole agreement, and it is not apparent from the writing itself that something 
is left out to be supphed by extrinsic evidence, parol evidence to vary or add to 
its terms is not admissible. . . . 

Judgment reversed, costs to abide the result of the retrial. 

FEDERAL S E C U R I T Y I N S U R A N C E C O M P A N Y v. S M I T H 

1958, 259 Fed.2nd 294 

PICKETT, J. Joseph L. Smith brough^tlus^ction for an accounting of 
insurance commissions alleged to be due him from the defendant. Federal 
Security Insurance Company, under the provisions of an oral General 
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Agency insurance contract. The Insurance Company admitted in its 
pleadings that it entered into a verbal contract whereby plaintiff was to 
sell its policies in the State of Idaho, but denied that the commission 
schedule as claimed by the plaintiff was agreed to or that plaintiff was to 
act as a General Agent. . . . Judgment was entered for the plaintiff in 
the sum of $38,346.60. . . . 

The trial court found that on or about January 1, 1953 the parties en-
tered into a verbal agreement by the terms of which plaintiff agreed to 
sell insurance for the defendant in the State of Idaho and to serve as 
Exclusive General Agent for the defendant's insurance business in that 
state; that on all policies sold by the plaintiff he was to receive a com-
mission of 90 per cent of the first year's premiums, per cent of the 
second year's renewal premiums, and 7/2 per cent of the renewal premiums 
from three to ten years; that on policies sold within the State of Idaho 
for the defendant by other persons, the plaintiff was to receive 10 per 
cent of the first year's premiums and 2)2 per cent on renewal premiums 
from two to ten years. The court also found that the agreement was effec-
tive as of January 1, 1953, and was terminated on the 8th day of Febru-
ary, 1954. The question presented is whether there is substantial evidence 
to sustain these findings. 

While it is agreed that there was a verbal arrangement whereby plain-
tiff was to represent the defendant in Idaho, there was a sharp conflict 
between the parties as to some of the terms. The plaintiff testified that 
early in January, 1953, he met A. A. Timpson, Vice-president and Gen-
eral Manager of the defendant company, in Salt Lake City, Utah, for the 
purpose of negotiation with defendant company a General Agency con-
tract for the State of Idaho. After stating to Timpson that he would not 
accept any contract except that of a General Agent, he was advised to 
return later for a decision. The gist of plaintiff's testimony is that upon 
his return a few days later, Timpson agreed to a General Agency con-
tract with commissions as stated in the Court's findings. 

The plaintiff stated that the contract was to commence immediately 
and was to be reduced to writing and forwarded to him in Idaho. . . 
In March, the plaintiff, with the consent of Timpson, opened a bank ac-
count in Idaho for the company. Timpson testified that the plaintiff was 
the only agent working for the company throughout its various terri-
tories who was authorized to withdraw funds from the company's bank 
account. After obtaining an Idaho license, plaintiff and agents selected 
by him sold and continued to sell defendant's insurance in Idaho. Timp-
son testified that it was quite likely that the company advised the Idaho 
Insurance Commissioner that plaintiff was the designated person to hire 
and discharge its agents in Idaho. In July of 1953 Timpson forwarded a 
form of contract to plaintiff, which was substantially different from that 
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which Smith testified had been agreed upon. Plaintiff did not sign it and 
there was no change in his method of handling the company's business 
prior to the termination of his services in February of 1954. The trial 
court accepted plaintiff's version of the contract, which satisfies the sub-
stantial evidence rule. 

The fact that the parties intended that their agreement should later be 
reduced to writmg^^ affect the validity of the oral arrangernent. 
It is quite evident that the parties did not intend that the effectiveness of 
the contract was to be delayed until reduced to writing as actual per-
formance began and continued for several months before a written form 
was submitted, which admittedly was not the same as the original under-
standing. The rule is tha^ the mere intention to reduce m o M 
formal agreement to writing is not of itself sufficient to show that the 
parties intended that until such formal writing was executed the contract 
should be ineffective. In the absence of a contrary intention, where the 
terms of a contract have been agreed upon, the failure to later execute a 
contemplated^ written m̂^ not prevent the contract from be-
coming an obligation of the parties. . . . 
""As to the date upon which the contract was to become effective, we do 

not believe that the evidence supports the finding that it was to be effec-
tive as of January 1, 1953. It is without conflict that negotiations between 
Smith and Timpson began after the first of the year and continued for 
several days. The record does not disclose the date upon which Smith 
arrived in Idaho. An Idaho license was obtained by plaintiff about Febru-
ary first. . . . 

The case is remanded for determination of the date upon which plain-
tiff qualified as an agent for defendant in Idaho, for an accounting from 
that date, and a modification of the judgment accordingly. 

SUTTON V. W R I G H T & SANDERS 

1926, (Tex. Civ. App.) 280 S.W. 908 

This suit was instituted by Sutton to recover damages because the de-
fendant failed to take and pay for 100,000 cubic yards of sand at 12̂ 2 
cents a yard. The plaintiff owned land upon which there was a substan-
tial deposit of sand and gravel, and the defendant contracted to buy the 
amount indicated, being given license to enter on the land and remove 
it. The buyer was to have five years in which to remove it, but was to 
remove not less than 1,000 cubic yards a month. The plaintiff alleged it 
was possible for the defendant to have removed all of the sand within 
one year. The defendant set up the Statute of Frauds as a defense, and 
the lower court ordered the jury to return a verdict for the defendant. 

CoBBS, J. . . . In this case it will be noted by the oral contract there 
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was no intention, express or implied, to sell land per se, but the sale of 
gravel thereon only. There was no intention to pass ownership or title to 
the land, and only a permission was given to enter thereupon in order 
to excavate and remove 100,000 cubic yards of gravel therefrom. Of 
course, a contract for any interest in land is widely different from a con-
tract to remove a commodity therefrom, because a sale of the land, as 
such, would carry the gravel with it, but sale of the gravel, as such, would 
not include or pass title to the land in which it was situated, or any part 
thereof. Anderson v. Powers, 59 Tex. 214. 

It is urged that the gravel could be moved in one year, and a proper 
construction of the contract so indicated. If such was the effect to be 
given to the contract or intention of the parties, and was so found by the 
jury, it would not be in violation of the statute of frauds. It may be that 
the issue as to the time of performance should go to the jury. If the con-
tract was to be performed within one year, that would not take beyond 
the time provided for in the statute of frauds, and the contract would be 
in harmony therewith. Does the option to perform the contract to remove 
the gravel all in five years bring it within the statute, and thus subject it 
to be denounced by the statute? 

The evidence showed no limit was fixed as to the time within which all 
the gravel should be removed. It did provide that some should be re-
moved each month, and it was agreed that not less than 1,000 cubic yards 
should be taken out per month, and the "pay to be not less than $125 a 
month as a minimum." 

The contract on its face does not show that it was not to be performed 
within one year, but was ambiguous in that particular. It was a question 
of fact whether it was to be and could be performed within one year, 
which, if so, would not on its face render it void per se. If two construc-
tions to a contract can be given, one legal and the other illegal, the court 
will give that construction to the contract that will make it legal. It was 
ambiguous in the particulars referred to, and was not determinable on 
its face as a question of law. It is true that the testimony showed a verbal 
contract for the sale of an interest in land, but a severance of the com-
modity within a year would not render it obnoxious to the statute of 
frauds. Clearly it was a contract for the sale of gravel, a merchantable 
commodity, such as trees or other products of the land, and is real estate 
only by an arbitrary construction of a rule of law. The title to the land 
itself did not pass, and the land, as such, still remained in its locus, and 
title to the land upon which the gravel lay was not affected. We hardly 
think that five years, given as the ultimate date for removal, will have 
much effect in the determination of the question as to performance. As 
stated, we think gravel on the natural soil stands with the same relation to 
it as the growing trees. . . . 
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The court's charge created fundamental error, as the record showed the 
existence of controverted material facts, and for the reasons given the 
judgment is hereby reversed and the cause remanded for another trial. 

(The amount involved did not violate the Texas statute concerning the 
sale of personal property.) 

JOSEPH V. SEARS ROEBUCK & CO. 
1953, (S.C.),77 S.E.2d 583 

OxNER, J. This is an action (by Joseph) to recover damages for breach 
of an alleged oral warranty by appellant with respect to the safety of a 
pressure cooker sold to respondent. The trial resulted in a verdict for 
respondent in the sum of $2,500. The major question for determination is 
whether the Court below erred in not granting a motion by appellant for 
a nonsuit, and later for a directed verdict, upon the ground that the a l ^ 
leged warranty was unenforceable because not in writing as required by 
the 5th clause of the 4th section of the Statute of Frauds, Section 11-
101(5) of the Code of 1952, which provides that no .action ^shall be 
brought to,charge â ny person xipon any oral agreement "that is not to be 
performed within the space of one yea thereof." 

Although the record contains the entire testimony taken at the trial, 
we need only state the facts pertinent to the questions raised by the ex-
ceptions. In January, 1949, respondent bought a pressure cooker from 
appellant for $16.95, which was paid in cash. Among the representations 
which respondent alleged were made to and relied upon by her at the 
time of the sale, were that appellant's saleslady stated that said pressure 
cooker "was safe in every respect" for use in cooking; "that there was no 
danger whatever" in using it; and that in view of the safety devices 
thereon, "no explosion was possible." In support of the foregoing allega-
tions in the complaint, respondent testified that having heard conflicting 
reports as to the safety of pressure cookers, she specifically inquired 
whether there was any danger in such a utensil exploding, to which the 
saleslady replied: "There is no possible danger in these things exploding." 
She further testified that the saleslady told her that it was impossible for 
the cooker to "blow up because Sears had this device on it that would go 
off at 35 lbs. pressure, that there was no way, shape or form for it to 
explode." She said that she was wholly unfamiliar with the operation of 
pressure cookers and relied on the foregoing representations and war-
ranties in making the purchase. 

Respondent used this utensil rather regularly until November 23, 1950. 
While cooking dinner on that day, it exploded and as a result, respondent 
was burned, her stove demolished, and the house considerably damaged. 
No question is raised as to the amount of the verdict. . . . 
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The only question for our determination is whether the oral warranty 
upon which this action is based is within the 5th provision of the 4th 
section of the Statute of Frauds. Appellant contends that the statute ap-
plies because the alleged warranty was impossible of performance within 
a year. In support of this contention, appellant offered testimony to the 
effect that with proper use, one of these pressure cookers would last for 
ten to fifteen years. However, one of its witnesses admitted that it was 
"possible for one to wear out in a year," and another that she had heard 
of explosions occurring within a year. 

The question of whether a warranty as to the quality or condition of a 
chattel must be in writing when the life of such article ordinarily ex-
tends beyond a year is an important one. If appellant's view is accepted, 
most oral warranties would be unenforceable. Although cases are legion 
sustaining a recovery of damages for breach of an oral warranty with 
respect to the condition or quality of chattels sold, no decision has been 
cited, and we have found none, holding that such warranty was unen-
forceable because it constituted an oral agreement which was not to be 
performed within one year from its making. The fact that the Statute of 
Frauds has never been raised in any of these cases is significant. 

If there is a possibility of performance within a year, the agreement is 
not within the statute. The fact that performance within a year is highly 
improbable or not expected by the parties does not bring a contract 
within the scope of this clause. Accordingly, it has been held that a con-
tract to employ another "for an indefinite period (of time) so long as 
plaintiff's work was satisfactory" was not within the statute. Cline v. 
Southern Railway Co., supra, 110 S.C. 534, 96 S.E. 532. A similar conclu-
sion has been reached as to an agreement which was construed by the 
Court as being one to "employ the plaintiff for the rest of his natural life 
as long as he did his work in a satisfactory manner." McGehee v. South 
Carolina Power Co., 187 S.C. 79, 196 S.E. 538, 541. . . . 

It is also uniformly held that the statute does not apply when by the 
happening of a contingency the defendant may be required to perform 
his contract within a year. 

In Gadsden v. Lance, McMul. Eq. 87, the Court said: "It is equally 
well settled that when the agreement is to be performed on a contingency 
which may or may not happen within the year, a note in writing is not 
necessary, unless it appears from the agreement that it is to be performed 
after the year. To the same effect, see Thompson v. Gordon, 3 Strob. 196; 
Walker v. Wilmington, C. 6-. A. Railroad Co., 26 S.C. 42, 196 S.E. 535. It 
is on this principle that it has been held that an oral contract of insurance, 
although extending beyond a period of one year, is not within the statute 
because the liability of the insurer thereon may occur within the year by 
the happening of the contingency insured against. . . . 
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The oral warranty in the instant case will now be considered in the 
hght of the foregoing principles. In effect, appellant said to respondent: 
""The pressure cooker is not dangerous and will not explode. If it does 
explode, we shall indemnify you or be responsible in damages." The 
testimony shows that it was possible for the explosion to have occurred 
within a year. The fact that it did not occur in the instant case until al-
most two years does not affect the question. If the warranty sued on is 
within the statute, it would be unenforceable whether the breach oc-
curred the day after the sale or ten years thereafter. We think the war-
ranty was one subject to a contingency which might occur within one 
year after its making and therefore not within the statute. . . . 

All exceptions are overruled and the judgment below affirmed. 

OZIER et al. v. HA INES 
1951, 343 111. App. 400, 99 N.E.2d 395 

O 'CoNNER, J. Plaintiffs (Ozier and Others) filed complaint in the Cir-
cuit Court of Piatt County, which alleged in substance that the plaintiffs 
operated a grain elevator, that the defendant was a farmer who came to 
the elevator and verbally sold plaintiff 5,000 bushels of corn for $1.24 per 
bushel. While the defendant was in the ofiBce, the plaintiffs, relying upon 
the contract of sale, called a grain broker on the telephone and resold the 
grain. The complaint alleged that the defendant knew that the plaintiffs 
resold the grain, and knew that the plaintiffs resold the grain in reliance 
upon the defendant's agreement, and that the defendant is estopped to 
defend against his acts, representations and contract. 

The complaint further alleged that it was the custom of the trade, 
which custom was well known by all the parties and relied upon by them, 
to buy and sell grain upon verbal contracts, and for the purchasing ele-
vator company to resell said grain to grain brokers immediately upon 
such verbal sale being made. 

Thereafter the defendant refused to deliver the corn and the plaintiffs 
had to purchase corn on the open market at a higher price and bring this 
suit to recover the difference in price at which the corn was purchased 
on the open market and the price at which the defendant had agreed to 
sell to the plaintiffs. 

Defendants filed a motion to dismiss, which trial court granted. The 
plaintiffs elected to stand by the complaint and a final judgment was 
entered for the defendant. Plaintiffs appeal from this ruling of the trial 
court. 

The defendant in his motion pleaded the Statute of Frauds. Plaintiffs 
contend the defendant is estopped from relying on the Statute. 

A situation similar to this was before this court in the case of Ludlow 
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Cooperative Elevator Company v. Burkland, 338 III. App. 255, 87 N.E.2d 
238. In that case we held that the Statute of Frauds, as set forth in Sec-
tion 4 of our Sales Act, Chap. 121M 111. Rev. Stats. 1947, was a good de-
fense and the plaintiff could not recover. We recognized that one may be 
estopped under certain circumstances from asserting the Statute of 
Frauds, but pointed out that the moral wrong of refusing to be bound 
by an agreement because such an agreement does not comply with the 
Statute of Frauds, does not authorize the application of the doctrine of 
equitable estoppel. 

The section of the Sales Act quoted in the Ludlow case, supra, is still 
in force and unchanged (Chap. 12132, III. Rev. Stats. 1949, Sec. 4). 

Our Supreme Court laid down the rule in Loivenberg v. Booth, 330 HI. 
548, 162 N.E. 191, 195, that in_qrd^r^to jnvgkejhe principle of equitable 
ts jgpf j l m-^ejements must̂ ^̂ a or con-
duct by the party against whom the estoppel is_ aHeged, aniounting to a 
misrepresentation OT^^ of material faxSs/l 

We cannot find a misrcpiescntation or concealment of material facts 
by the defendant. Promises as to future jction^ are not misrepresentations 

Action taken in reliance on such promises, as distin-
guished from action taken in reliance on a misrepresentation of existing 
facts, cannoF raise an estoppel. While it is true that equity will not allow 
ffie Statute of Trauds to S e a shield to shelter a fraud, the breach of a 
promise which the law does not regard as binding, is not a fraud. There 
does appear to be a moral wrong, but if we attempted to right this moral 
wrong under these conditions, the Statute would be rendered nugatory. 
The plaintiflFs are presumed to know the law, and they could easily have 
protected themselves by making a part payment on the contract, or by 
preparing a written memorandum of the contract. 

We have carefully examined all the cases cited by the plaintiffs. No 
one of them sustains the position taken by the plaintiffs here. It may well 
be that this section of the Statute is an anachronism, but this argument 
should be addressed to the legislature and not to this court. 

The judgment of the trial court is affirmed. 

W O Z N I A K V. KUSZINSKl 

1959 (Mich.) 90 N.W.2d 456 

The plaintiff, Wozniak, brought this suit for specific performance of a 
contract to sell real estate. The plaintiff had made a down payment of 
$300 and defendant signed a receipt which stated the price of $6,050 and 
terms of payment, describing the property as "Prop, known as 1503 Joy." 
The city and state were not mentioned but the property was in Jackson, 
Mich., where the defendant lived. The defendant refused to perform and 
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contended the writing was inadequate. The lower court entered decree 
for defendant and plaintiff appealed. 

BLACK, J. There can be no doubt that the cases relied upon by the 
chancellor, if presently authoritative, fully support his opinion. The 
trouble is that this Court has "recently evidenced" a disposition "to 
liberalize its interpretation of the statute of frauds" {Goldberg v. Mitchell, 
318 Mich. 281, 286, 28 N.W.2d 118), reference on the disposing occasion 
having been made to Cramer v. Ballard, 315 Mich. 496, 24 N.W.2d 80. In 
Cramer our majority concluded its opinion this way (315 Mich, at page 
511, 24 N.W.2d at page 86, of report): 

To the extent that our previous decisions may be considered inconsistent with 
this opinion, on the specific question as to admissibility of extrinsic testimony to 
supplement a description in a memorandum for sale of real estate, or an interest 
therein, for the purpose of identifying the property, not contradictory or in-
consistent with the memorandum description, but merely to show that no other 
property could have been in contemplation, it must be understood that the 
court now declines to follow such decisions. 

What was done in Cramer is quite consistent with the trend of modern 
authority. Professor Grismore, noting this new course of the judiciary in 
his "Principles Of The Law Of Contracts" (1947, Bobbs-Merrill), § 261, 
p. 449, said: 

Preliminary to this discussion (of the statute of fraiids) it is worthy of ob-
servation that the tendency, in general, has been to interpret the statute in 
such a way as to narrow the scope of its operation as much as possible. This 
result has been accomplished not only by resolving all ambiguities in the 
phraseology of the statute in such a way as to exclude as many cases as possible 
from its operation, bat also by excluding cases which are within the language, 
on the ground that they are not within the purpose or spirit of the statute. In 
fact, in recent years there has been a tendency to doubt the wisdom of the 
statute as applied to modern conditions and to advocate its outright repeal. 

It is not to be gainsaid that our quoted commitment to the rule of 
evidentiary supplenientation, of an otherwise insufficient memorandum 
relating to sale of real estate, partially eviscerates § 8 of our statute of 
frauds (C.L. 1948, § 566.108) as once understood and interpreted. Such 
being the case, it is advisable that the fact and effect be openly heralded, 
and that we firmly announce that which is to be in this field of law relat-
ing to rights in and titles to land. Whether the old interpretation of said 
§ or the new one, is best for society remains and will remain debatable. 
The change having taken place, we can only say that equity can and will, 
given appealing equities arrayed against perfidy or fast dealing, prevent 
most of the frauds that section 8 of this venerable statute was intended to 
frustrate. . . . 

Since the street address of the home is given correctly in the memo-
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randum, and since defendant Josephine Kuszinski owned the property 
answering such address and the record is clear that the parties were in-
tending to deal with respect to it and no other, we are constrained to 
hold that the description given in the memorandum was appropriately 
supplemented according to Cramer's said rule. . . . 

Reversed and remanded for entry of decree in favor of the plaintiffs, 
conditioned on due payment by them of the agreed purchase price. 

Review Questions and Problems 

1. A and B were two contractors engaged primarily in road construction 
work, and two jobs in their area were to be let at public bids. They 
agreed that each would bid on one of the jobs only, it being under-
stood on which one each was to bid. When the bids were opened, it 
was discovered that B bid on both jobs and was the successful bidder 
at each opening. Since A would have been the successful bidder on 
one of the jobs, except for B, he sues B for damages resulting from 
the breach of contract. Should A recover? 

2. M was purchasing a residence from S on installments at a price of 
$20,000. After payment of $5,000, M needed money, so W paid the 
remaining $15,000 to S, took title and resold the property to M for 
$21,000 on installments. M is now in default and W seeks to fore-
close the contract of sale. M insisted that the resale was nothing more 
than a loan to M of $15,000 and the $6,000 added was in reality 
usurious interest and that there is no contract for the sale of real estate 
but rather a loan, secured by real estate which is involved. The 
court held it to be a loan at usurious interest. Was this a sound de-
cision in your judgment? 

3. H contracted through his broker for grain futures, it being known 
that he had no need for grain, but expected to sell and make a profit. 
The market fell and he suffered substantial losses for which he gave 
notes. He is now sued, and as a defense urges that the consideration 
was illegal. What result? 

4. X Council of Boy Scouts of America admitted boys to its summer 
camp program only if the boys and their parents signed an agreement 
releasing the camp of all liability for injury even though camp officials 
were careless. F was injured and brought suit, the court holding the 
camp liable. It found the exculpatoiy clause to be illegal. Do you 
agree with the decision? 

5. P contracted to do certain construction work for G, the written con-
tract providing that no additional work was to be done unless agreed 
to in writing. Later Q made several requests for added work at speci-
fied rates orally, but after the work was completed, he refused to pay 
because the requests were not in writing. The court permitted P to re-
cover. Was the decision sound? 

6. A held a claim against B and C for $500. He was threatening to sue 
them when F, the father of B, promised to pay the amount if the firm 
failed to do so, provided that A would refrain from bringing suit for 
8 months. No suit was brought during that period, and A now desires 
to recover from F. Assuming that the agreement was not in writing, 
is it enforceable? 
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7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

S contracted orally to make a speedboat for B according to specifica-
tions at the price of $650. Upon completion, S tendered the boat, but 
B rejected it, urging the Statute of F r ^ d s as a defense. Is the defense 
good? 
A made an oral contract with B whereby A was to convey certain 
real estate to B for the price of $6,000. In reliance upon the oral 
agreement, B hauled certain fertilizer to the farm, piped water to the 
feed lots, and made cement platforms for feeding livestock. Under 
these conditions was the oral agreement enforceable? 
P orally employed A to train skilled workmen and agreed to retain A 
as an employee as long as they retained any of the employees trained 
by A. After three years, P released A although several employees 
trained by A were still in P's employment. Is the Statute of Frauds a 
good defense for P? 
A finance company loaned money directly to the buyer of a car and 
added to the loan a finance or carrying charge which was greatly in 
excess of the legal rate of interest. Was usuiy present? 
A cotton compress company accepted cotton for baling and provided 
in the contract that it was not to be liable for loss of the cotton by fire or 
other causes even though the loss resulted from its negligence. A loss 
arose because of carelessness, and the cotton owner seeks to recover 
for his loss. Is the compress company liable? 
An injured employee entered into an oral contract with his employer 
to surrender any claim he might have, in consideration of the em-
ployer's promise to employ him at a certain job as long as the em-
ployee lived or his work was satisfactory. Was the oral agreement 
enforceable? 
A mortgagee charged the mortgagor $3,750, in addition to the maxi-
mum interest, as an expense of refinancing a mortgage of $75,000. 
Will the mortgagee be able to collect the interest? 
O contracted in writing to sell real estate to B. The contract called for 
designated payments, which, if not made on time, permitted O to re-
scind the agreement. There was a later oral agreement to extend the 
time of payment. Was the oral agreement binding? 
O sold his filling station to B, along with numerous assets, including 
accounts receivable. As part of the oral contract, he guaranteed that 
the accounts would be paid. Some failed to pay their accounts, and B 
seeks to recover of O, who desires to use the Statute of Frauds by way 
of defense. Is it available? 
P orally emploj ed A as manager of his bowling alleys and agreed to 
pay him one-half the profits, further orally agreeing to sell a one-half 
interest in the business within two years for $10,000. He later refused 
to sell to A, selling the entire business to X for $29,000. Has A any 
recourse against P? 
M, through his broker, sold ten cars of potatoes at specified grades 
and prices to S over the telepiione, delivery to be made as ordered 
out by S within three months. After four cars had been received and 
accepted, S refused to accept the balance, urging the Statute of 
Frauds as a defense. Was the defense good? 
O sued W for injuries resulting from the carelessness of W in failing 
to maintain the premises leased to O. The lease contained language 
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relieving the landlord of liability for any negligence on his part. The 
court held this provision to be enforceable. Was the decision sound? 

19. Suit was brought by S against R to enjoin R, a former employee, from 
competing in the sale of seismographing and core bit drilling equip-
ment to the oil industry in New Mexico, Texas, and Oklahoma, in 
violation of an employment contract restricting competition in those 
states for five years after employment ceased. R contended the con-
tract was illegal because the period was too long and the territory 
too broad, since S had been represented by R in only parts of the 
three states. The court approved the time period but enjoined R only 
in those parts of the three states in which R had previously repre-
sented S. Is this a sound decision? 

P e r f o r m a n c e 

of 
C o n t r a c t s 

C O N D I T I O N S 

2-90. Failure to perform. For every breach of contract, regardless of 
hovŝ  small or trifling the provision violated, ;the_injure^ usually 

^caUe^Aejobligee, is entitled to some relief. For a violation of minor sig-
nificance, he has as his only remedy the right to recover damages. How-
ever, in an executory contract where the provision is one of vital im-
portance and the breach is material, rescission of the agreement may be 
demanded. To illustrate: A agrees to build a brick house for B, according 
to agreed specifications, for $20,000 and to have it completed by a certain 
date. A is ten days late in finishing the house. The breach being of minor 
importance, B must accept and pay the contract price less any damages 
sustained by reason of the delay. On the other hand, let us assume that 
the breach consisted in building a five-room house instead of a seven-
room house called for by the contract. Unquestionably, the breach of 
such an important provision would iu.stify B in rescinding the agreement. 

Those terms of a contxact^ the breach of which justifies rescission, are 
caUed condition^ Conditions m 
qumt. For purposes of our discussion, only the first two will be considered 
in detail. Conditions subsequent establish events, the occurrence of which 
take away otherwise vested rights. Anjnsurance policy which takes away 
thg^ightjo recover foiLa fire loss, unless notice of the loss is giyen to the 
insurer within a stated period, has included_a_-COiiditi subsfiguent. 
Failure to give notice causes the insured to lose his right to recover. 

2-91. Conditions precedent. Most contracts are so drawn that one.x!L 
thej)a.rtie^ must perform some duty before he obtains a right against the 
Other p a r t j ^ J h e performance of this duty is called a. condition precedent. 
In other words, the_promise to perform by the second party is dependent 
uponjgerformj^ce by the first party. To take a simple illustration: A 
agrees to work for B one month for $400. A's work for the month is a con-
dition precedent to his right to recover the $400. 

Not all of the terms which impose a duty of performance on a person 
are of sufiBcient importance to constitute conditions precedent. If a pro-

2 6 3 
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vision is relatively insignificant, its performance is not always required 
to precede recovery from the second party. In such cases, the party who 
was to receive performance merely deducts damages for the breach be-
fore performing on his part. Whether a provision breached or whether 
the breach of a particular provision is so material as to justify rescission 
often presents a problem.^ If damage caused by the breach can be readily 
measured in money, or if the nature of the contract has not been so 
altered as to defeat the justifiable expectations of the party entitled to 
performance, the clause breached is not considered a condition prece-
dent. To illustrate, assume that R, a retail grocer, contracts to buy from 
S 10,000 pounds of Ole's oleo at 15 cents a pound, R to pay for the oleo 
within thirty days, and S to send a salesman to display and assist in sell-
ing the oleo. If S fails to send a salesman and the oleo fails to sell, must 
R pay for it? Was the provision for sending a salesman a condition prece-
dent to R's duty to pay? Whether the provision is an important one would 
doubtless depend on whether R had previously sold oleo and upon 
whether Ole's brand was new to the trade. If the brand is a new one and 
needs special promotion, and if R is a somewhat inexperienced grocer, it 
seems likely that the breach is so substantial as to justify rescission. It 
would be difiicult to measure with any degree of accuracy the money 
damage resulting from the breach. 

Whenever has been_s^^ jjerformance of the condition 
precedent, the promisee becomes obligated to perform, less damages for 
imiior deficiencies. 

2-92. Time as a condition. What is the result of a failure to perform 
within the time set forth in a contract? May the agreement be rescinded? 
The answer to these questions depends upon the type of contract in-
volved. The time provision establishing the exact time for performance 
of a contract that involves primarily the expenditure of labor and mate-
rials or the production of a commodity of little value to anyone other 
than the contracting party is normally not considered of major signifi-
cance. Thus, the failure of a contractor to complete a house by the date 
set in the contract would not justify rescission by the owner. He could, 
however, deduct from the contract price such damages as resulted from 
the delay. 

A clause calling for performance within a certain time found in a con-
tract for the sale of marketable goods is usually held to be a condition 
precedent^ to the extent that substantial compliance is required. In con-
tracts whereby retailers purchase goods that are normally bought and 
sold in the market, performance by the seller on the exact date specified 
is considered quite important. Sales promotion campaigns and provi-

1 Bonadelle Construction Co. v. Hernandez, page 273. 
2 Sunshine Cloak & Suit Co. v. Roquette et al., page 274. 
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sions for the normal needs of customers are built around delivery dates. 
To replace merchandise not received promptly, other sources must be 
tapped. Failure to comply in detail with the time provisions of such 
contracts usually justifies the buyer in rejecting an offer to perform at a 
later date. 

An_gxtended deky eventually becomes n^terial in the performanre-o£^ 
any contract andultimately justifies rescission. If partial performance 
has not taken pTace, a relatively short delay may justify rescission, 
whereas if performance is under way and time is not of the essence, a 
delay of some time may be required before rescission is justified. In 
those cases that provide no specific date for performance, it is implied 
that performance will take place within a reasonable time, the length 
of time being dependent upon the nature of the commodity involved and 
the surrounding circumstances. 

In those contracts in which time for performance normally is deemed 
not to be a condition precedent, performance on time may be made a 
condition precedent by adding a clause that "time is the essence in this 
agreement." The parties may stipulate that something shall be important 
in a particular contract which ordinarily is not so considered. In such a 
case, failure to perform on time afî ords ground for rescission, unless the 
court construes the time clause to be a penalty provision and therefore 
unenforceable. 

2-93. Concurrent conditions. Many contracts are so drawn that the 
parties thereto are to act simultaneously as to certain-matters. An agreed 
ment that calls for a conveyance by A of a certain farm upon payment of 
$60,000 by B is illustrative of such a situation. The deed is to be delivered 
at the time payment is made. Those terms, of a contract that-requite-A>oth 
parties to the agreement j o pexform CQntempijraneously are designated 
concurrent^onditions. Under the terms of such an agreement, neither 
party is placed in default until the other has offered to perform. Such 
offer on his part is called a tender, and actual performance is unnecessary 
to place the other party in default. For this reason B could not success-
fully sue A for failure to deliver the deed until he had offered to make 
the payment required. Actual payment is not required unless A offers to 
deliver the deed; tender of payment is sufficient. 

2-94. Money tender and its effect. A valid tender of money owing to 
a creditor has certain rather important effects. Although it does not dis-
charge or pay the debt, it extinguishes any security that protects the debt 
and stops interest from accruing thereafter, and, in case the creditor later 
brings suit recovering no more than the amount tendered, he must pay 
his own court costs. Thus, any mortgage or pledge of property is dis-
charged by a tender of the debt, the debt itself remaining an unpaid and 
unsecured obligation until it is paid. 
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A valid tender consists of an unconditional offer to pay in legal tender 
the proper amount at the proper time to the creditor or his agent. A 
tender before the maturity of an obligation is not a proper tender, and 
the creditor rests under no duty to accept it. Tender of payment in some-
thing other than legal tender—such as a check—is good unless the creditor 
refuses it because it is not legal tender. If he refuses it for some other 
reason, a proper tender has been made. 

2-95. Divisible and installment contracts.* An agreement may pro-
vide for complete performance at one time, or the parties may have an 
understanding that the contract is to be performed in stated installments. 
In such instances, two important questions arise: (1) Is the contract 
divisible on both sides, such that the second party is under a duty to 
perform in part after the first party performs an installment? (2) Does a 
material breach of any installment justify a rescission of the balance of 
the agreement? The answer to the first question depends largely upon the 
wording of the contract. Where the intention of the parties is not clear, it 
has to be gleaned from previous dealings, custom of the trade, and sur-
rounding circumstances.® To illustrate: A contacts to purchase from B 
10,000 tons of coal at $5 a ton. It is provided that B shall deliver 1,000 
tons a month as it is ordered out by A. Assuming that B delivers the first 
month's supply, is A under a duty to pay for it at the end of the month? 
Or may he wait until all of the coal has been delivered? The tests set 
forth above must be applied to the case. If, in the past, all shipments have 
been paid for at the end of each month, the contract is probably divisible 
on both sides. 

The answer to the second question is a qualified affirmative. In the il-
lustration above, assuming that B delivers only 400 tons the first month, 
A has the right to refuse subsequent shipments if such a failure clearly 
indicated the seller's inability or unreliability. It inust_bejo^jignifirart 
breach as to ju^ify_the.MyeLjji_.belieym will^not_b^. per-
formed. He may, however, waive the breach and demand full per-
formance. 

2-96. Anticipatory breach. The majority of the contracts that are not 
fully performed are breached during the period of performance or after 
the time for performance has arrived. It is possible, however, for one 
party by his conduct to give the other party a cause of action before the 
time for performance has arrived. This situation is known as anticipatory 
breach. Thus, if one party to an agreement should directly inform the 

" Hie Code provides that all goods called for by a contract for sale must be ten-
dered in a single delivery unless th« contract or circumstances clearly give one of the 
parties a right to make or demand delivery in lots, in which case, if price can be 
apportioned, it may be demanded for each lot delivered. 

^ Producers' Coke Co. v. Hillman et al., page 275. 
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other that he will not perfornfi, the latter may take hjin at his word and 
terroinate'fK^agr^eeme^^^ termination may be immediatSyToITowed 
by an action to recover damages, although the time for performance has 
not yet arrived.^ An anticipatory breach may be retracted unless it has 
been a c t ^ upon .by__Jtbe one entitled tq performance. Unless the latter 
has changed his position or reached some new agreement in reliance upon 
the breach, the obligor is free i o xha mind arid to carry put 
original agreement. 

The rule of anticipatory breach is not applicable to a promise to pay a 
money debt, such as a note, bond, or book account. Although the debtor 
before maturity denies that he will pay the debt when it falls due, the 
creditor must wait until maturity before bringing suit. In such cases it is 
not essential that he take action immediately in order to reduce the 
damages that might otherwise accrue; whereas, in j t l^ case of a_contr^ct 
for the e r e c t i o n j r f ^ b u i l c ^ ^ necessary for the in[ured party to make 
another contrart as soon as possible after he is informed that the con-
tractor has refused to proceed with the contract. 

E X C U S E S F O R N O N P E R F O R M A N C E 

2-97. Prevention. There arises in every agreement an implied condi-
tion that neither party will interfere with the other in his performance or 
with his normal expectations growing out of the agreement.® Should such 
interference take place, the one attempting performance is relieved of 
performing and may bring an action to recover damages because of the 
other's breach of this implied condition. Assume that A agrees to sell a 
house to B for a certain sum, it being understood that A did not own the 
house but expected to buy it at a public sale. If, when the public sale 
takes place, B bids against A, he is clearly guilty of prevention, and A is 
justified in refusing to perform. Furthermore, A may immediately sue B 
for such damages as resulted from the latter's wrongful act. 

2-98. Additional hardship. It^i^customary_fQrJi 
relieved of performance in the event unus^ual circumstances later inter-
vene to p r o ^ e j t h e r e ^ ^ To this end, the coritracts of 
many iridiiSriai concerns provide that the manufacturer shall be released 
in case of fire, strikes, difficulty in obtaining ravî  materials, or other inci-
dents over which ^ however, it is gen-
erally held that such pro\aslons must be included in the body of the 
agreement. The mere fact that such a statement appears at the top of a 

* Whitley Construction Co. v. Va. Supply & Well Co., page 276. 
® Seggerbruch v. Stosor, page 277. 
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letterhead upon which the agreement is written does not aflFect the rights 
of the parties unless attention is directed to it at some place in the agree-, 
ment. 

In this connection, it should be emphasized that conditions arising to 
make performance more difficult or burdensome never, in the absence of 
a contract clause, aflFord ground for rescission. Thus, if a contractor has 
engaged to complete a structure according to specifications for a given 
sum and has not shifted the risk to the owner by contract, destruction of 
the partially completed building by a tornado will not relieve him of 
liability. It is his duty to rebuild, and he should have covered any such 
loss by insurance. 

2-99. Impossibility of performance. True imp^sibiht j of perforrn 
stems from the nature of the thing promised, rather than from the in-
ability of iTiep party to carry out his agreement, except in those 
cases involving personal services. Thus, one who contracts to sell to B 
5,000 items manufactured by X Co. is not relieved because X Co. reduces 
its production to the point where it refuses to supply more than 2,000 of 
the items to the seller. The failure of some third party to aid in perform-
ance does not excuse the primary obligor of his duty to perform. Real 
impossibility normally relieves a promisor of his duty to perform, but if 
such impossibility develops out of negligence or lack of diligence on his 
part, no release is granted to him. Furthermore, in some cases the ability 
to perform is the essence of the contract, it having been contemplated at 
the time of the agreement that performance may or may not have been 
possible. A promisor who knowingly accepts the risk of performance 
under such circumstances is in no position to ask relief when it is later 
determined that he will be unable to perform. 

Let us assume that A contracts to sell and deliver 500 bales of cotton 
from a certain plantation, delivery of cotton from any other source not 
being permitted by contract terms. A actually raises only 200 bales, and 
seeks to be released of his duty to deliver the balance. Naturally, if his 
inabi l i ty^ jleliyCTjm^_develQpfid he failed to plant 
a siiBiaent acreage or was careless in his planting, cultiva^n^ or harvest-
i n g of the crop, A should not be relieved of his duty to deliver. However, 
if he planted enough to have produced 800 bales under normal condi-
tions, but the weather or other factors were such as to decrease the yield 
materially below that which was normally grown, failure to perform 
would be excused. In such a case, he is obligated to deliver the 200 bales 
at the contract price, providing the buyer desires such partial perform-
ance. Had the parties at the time of making the contract taken into ac-
count such contingencies and A had nevertheless promised performance, 
impossibihty could not be effectively urged by him as a defense. It is 
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because people seldom take such factors into consideration when making 
a contract that relief is provided when impossibility develops. 

2-100. Change of law. T^re^argjoiw groups of cases in which im-
possibility_of_pgrformance may properly be offered as an excuse for non^, 
perforrnance. TTie first_of these deals with those situations in which per-
formance becomes illegal.bjecause of the enactment of some law or some 
act on the part of the government. Illustrative of this situation are those 
instances in which a manufacturer is. prevented from making delivery of 
merchandise because the aimed forces make a superior demand for it. 
In this connection it should be noted that governmental action which 
merely makes an agreement more burdensome than was anticipated does 
not afford a basis for relief. 

2-101. Death or illness. The^eath or incapacitating illness of one pf 
the contractii^ parties is jiot iieemed t a be a form- of_impossibility„unless 
the nature of the contract is such as to demand the personal services of 
the disabled person. Ordinary contracts of production, processing, and 
sale of property are unaffected by_ the death or illness of one or both of 
the partiesT In the event of death, it is assumed that the contract will be 
carried out by the estate of the deceased. 

However, if a contract us one for personal services or is of such a char-
acter as clearly to imply that the continued existence of the contracting 
party is essential to performance, death or illness will excuse nonper-
formance.® If an artist contracts to paint a portrait or an architect agrees 
to draw plans and specifications for a building, the death or illness of the 
artist or architect concerned renders performance impossible. The nature 
of the service to be rendered by them is such as to demand their personal 
attention. Performance by someone else could not be substituted without 
the approval of both parties. In contracts for personal services, illness 
excuses a laborer for his inability to perform, but it does not bar the em-
ployer from terminating the contract of employment, provided the em-
ployee's absence constitutes a material breach. In such cases, the 
employee is merely relieved of paying damages for the breach. 

In a contract for personal services—one in which the employer-em-
ployee relationship exists—death of the employer, as well as of the em-
ployee, terminates the relation. His estate is not liable to the employee in 
damages for prematurely terminating the contract in such a case. 

2-102. Destruction of subject matter. Many agreements involve cer-
tain subject matter, the continued existence of which is essential to the 
completion of the contract. As a result, we have the rule that destruction 
of any subject matter that is essential to the completion of the contract 
will operate to relieve the parties from the obligations assumed by their 

® Estate of Chouvaldjy v. Salem Lutheran Home, page 279. 
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agreement. Another situation somewhat analogous arises where prop-
erty that one of the parties expected to use in performance is destroyed. 
If a factory from which the owner expected to deliver certain shoes is de-
stroyed by fire, performance is not excused, inasmuch as performance is 
still possible, although an undue hardship may result. But, had the con-
tract stipulated that the shoes were to be delivered from this particular 
factory, its destruction would have operated to excuse a failure to per-
form. Stated in other language, the destruction of the source fron^which 
one of the parties expects to make performSaTdoes jK^^ He 
is still undCT~duty j o ^ f i a ^ the~^rc^erfy'"S'om_some other source, A de-
struction of the source from which he has agreed to make delivery will 
excuse him, for he is not at liberty to use any other source. 

A few of the states have been more liberal in holding that where both 
parties understood delivery was to be made from a certain source, even 
though it was not expressly so agreed, destruction of the source of supply 
will relieve the obligor from performing. In these few states the courts 
read in an implied term to the effect that delivery is to be made from 
the anticipated source. 

2-103. Essential element lacking. This last form of impossibility has 
never been very satisfactorily defined. Apparently, where some element 
or property which the parties assumed existed or would exist, and which 
is essential to the performance of the contract, fails to exist, the agree-
ment may be rescinded. Mere additional burden or hardship is not suffi-
cient to relieve one of the duties imposed by the agreement, but it must 
definitely be proved that performance is substantially impossible because 
of the missing element. A contracts to build an oflBce building at a certain 
location. Because of the nature of the soil, it is utterly impossible to build 
the type of building provided for in the agreement; the agreement must 
therefore be terminated. The missing element is a proper condition of the 
soil. In other words, from the very beginning the contract terms could not 
possibly have been complied with, and in such cases the courts are prone 
to release the contracting party. 

2-104. Right to recover for part performance—impossibility. Often 
impnssibiljtyjnf^perfor^ beromes apparent only after theagreement 
Eas"Egenpartially pgrformed^One coat of paint is placed upon a house 
FiSiore it is destroyed. In such cases, is the loss of the work already com-
pleted to fall upon the one doing the work, or upon the party who was 
to have the benefit of the labor? Most states permit the person who has 
partially performed to recover for the value of the benefit the other 
party would have received had impossibility not arisen. This is simply 
another way of saying that the recipient of the work must pay for all 
labor and material expended up to the date of impossibility, provided 
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the labor and material had attached to the property of the one for whom 
the work was being done.^ 

Care should be taken in such cases, however, to differentiate between 
impossibility and mere additional burden. The destruction of a partially 
completed building does not make possible recovery for the work done. 
Performance is still possible by starting construction anew, although the 
cost will be greater than was anticipated. The additional cost in the latter 
case must be borne by the contractor. 

2-105. Wilful breach—recovery for benefits. Contracts that are will-
fully and substantially breached after part performance has taken place 
may or may not confer s o ^ benefit^n the_prornisee. Even though a 
benefit has been conferred, it may be such a one as the promisee may or 
may not be able to return to the other party. In construction contracts 
and others of similar nature, in which the benefit received from partial 
performance cannot be returned, the person entitled to performance is 
not required to pay for the benefit conferred upon him.® The other party 
is penalized to that extent because of his failure to perform. Where the 
breach is unintentional—resulting from a mistake or a misunderstanding 
—the party must pay for the net benefit which he has received. 

In those contracts where partial performance confers benefits of such 
a naturejth^tjbej^ c a ^ ^ recipient must either return the 
benefits or pay for their reasonable value. In contracts for the sale and 
purcFase of goods, the buyer who receives only a portion of the goods 
contracted for and still has them when he learns of the breach must 
either pay their reasonable value, less the damages resulting from the 
failure to receive the balance of the goods, or return the goods received. 
He cannot keep the goods and at the same time refuse to pay for the 
benefits received from them. 

D A M A G E S 

2-106. Specific performance distinguished. As stated before, every 
breach of a contract that has not been waived, regardless of how trivial 
in nature, gives rise to a cause of action by the injured party. He is in all 
cases permitted to recover a judgment which will compensate for the 
damages sustained. In addition, there are a few instances in which a 
court of equity will compel the promisor to carry out the express terms of 
the contract. The remedy is known as specific performance, and it can 

7 Carrol v. Bowersock, page 280. 
® Johnson et al. v. Fehsefeldt, page 281. 
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be insisted upon only in exceptional cases—situations in which the re-
covery of damages does not fully compensate the injured party.® That 
line of cases in which the contract calls for the delivery of property hav-
ing some peculiar or intrinsic value furnishes the most typical illustration 
of contracts that may be specifically enforced. An agreement which calls 
for the delivery of a relic of ancient days, a family heirloom, or shares of 
stock in a closed corporation, may be specifically enforced. A more com-
mon type of contract, which is often the subject of specific performance, 
involves contracts for the sale of real estate. The courts have always held 
that a certain piece of real estate may have intrinsic worth; therefore, 
recovery of damages may not fully compensate. Specific performance may 
usually be demanded whenever the grantor refuses to deed real estate 
as provided by agreement, or when the buyer refuses to carry out the 
agreement of purchase. 

2-107. Measure of damages. The amount of damages recovered in 
any case is usually a matter for the jury to determine after proper in-
structions have been received from the court. The recovery allowed is 
dependent largely upon the evidence presented to the jury. The amount 
of the judgment varies directly with the proof concerning the injury. It 
is the duty of the jury to compensate the plaintiff for the loss he has suf-
fered; therefore, if the evidence discloses that no material injury resulted 
from a breach, only nominal damages are allowed—nominal damages 
being some small and inconsequential sum allowed merely to denote that 
a cause of action existed. However, assuming that the breach causes ac-
tual loss, it becomes the duty of the jury to place the plaintiff in as good 
a position as he would have enjoyed—as far as the payment of money can 
do so—had performance taken place. The judge accepts the conclusion 
reached by the jury, unless he feels that it has given improper weight to 
the evidence, in which case he may set aside the verdict of the jury and 
order a new trial. 

2-108. Damages must resulf from breach. The damages that the jury 
find to be sustained in any case must be such as the parties contemplate 
would normally arise from the breach.^"^ Unusual and unexpected damage 
resulting from peculiar facts unknown to both parties at the time the 
agreement was entered into should not influence the amount of the re-
covery. 

The plaintiff in a cause of action is not entitled to recover the amount 
which he expends for attorney's fees, unless the contract so provides or 
special legislation permits it in the particular case. Court costs, however, 
which include witness' fees, filing costs, and so forth, are assessed against 
the defendant in the event judgment is rendered against him. 

9 Hogan V. Norfleet, page 281. 
10 Brandtjen & Kluge, Inc. v. Hughes, page 283. 
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2-109. Duty to mitigate damages. As soon as a contract has been 
breached, it becomes the duty of the party suffering damages to reduce 
the actual loss to the lowest possible point. He cannot add to his injury 
or permit the damages to be enhanced when it is reasonably within his 
power to prevent such occurrence.^! An employee who has been wrong-
fully discharged cannot sit idly by and expect to draw his pay. A duty is 
imposed upon him to seek other work of the same general character. 

2-110. Liquidated damages. In order to avoid the expense of litiga-
tion, it is customary in certain types of contracts to provide for the amount 
of damages to be paid for the breach of particular terms. These provi-
sions are legal and will be enforced as long as the court does not consider 
the stipulation to be a penalty for failure to perform, rather than com-
pensation for damages. Should the court find the term to have been in-
serted primarily to force actual performance and not to compensate for 
probable injury, it will not be enforced. In order to be construed as 
liquidated damages, the amount of recovery agreed upon must bear a 
close relation to the probable damage to be sustained by the breach. Once 
having arrived at the conclusion that the parties intended to compensate 
for possible damages, the court will not permit either of them to intro-
duce evidence showing the amount of actual damages; recovery is al-
lowed for the amount agreed upon by the parties, although actually the 
damages suffered may vary somewhat from those agreed upon in the 
contract.12 

P E R F O R M A N C E O F C O N T R A C T S C A S E S 

B O N A D E L L E C O N S T R U C T I O N C O . v. H E R N A N D E Z 

1959, (Cal. App.) 337 P.2nd 85 

G R I F F I N , J . This is an action for specific performance or damages. On 
January 9, 1957, respondents (a young war veteran and his wife) signed 
a depositjieceiptfotthejpurchase of a described lot and of a house to be 
erected thereon, according to "Plan 3-H" (corner). The foundation had 
already been laid. It was orally agreed it would be in accord with the 
requirements of the Veterans' Administration and similar in appearance 
to a model house located near-by which was shown to defendants by 
plaintiff's agent. . . . "Seller hereby agrees with the purchaser that the 
proposed construction shall be completed in accordance with the plans 
and specifications submitted to the V.A. under Master C.R.V." Applica-
tion for the loan was made by defendants and it was duly processed and 

11 Glark v. Marsiglia, page 284. 
12 Smith V. Lane, page 285. 
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the house was constructed. Plaintiff executed a grant deed to the prop-
erty which was placed in escrow about March 15, 1957. Within two days 
after the exterior color coat stucco of the house had been applied by 
means of a spray gun defendants noticed it was streaked and blotched 
over a great area. Def^^ants notified the sale^nan^oLplaintiff j c ^ ^ 
who negotiated the deal thaFlhe hous'e was unsatisfactory and not ac-
ceptable to them in that condition. The agent told them to wait about a 
week and it would dry out in even color. They waited and it was still 
streaked and blotched. N(L.steps_weraJaj£^ the 
condition. Several demands were made by defendants to have them do so 
and each time plaintiff insisted defendants take possession and they would 
correct the condition afterwards. . . . Defendairts^ri^sed to ^cept and 
orally rescinded the contract. Plaintiff thenJjrought this act After 
trial the court found generally in accordance with defendants' evidence, 
as above related, and found, in addition, that the defect was a material 
one; that plaintiff had ample time and ample notice to correct it, and the 
failure to do so was wilful and intentional. . . . 

In this connection it is argued that the failure of a building contractor 
to comply strictly with construction specifications in some minor matter 
is not necessarily such failure of performance as would warrant rescission 
by the owner, and that there is no evidence of plaintiff's failure to per-
form being wilful or intentional. . . . 

As said in Connell v. Higgins, supra (170 Cal. 541, 150 P. 775), relied 
upon by plaintiff, "The definition of substantial performance is difficult 
to give in general terms. It is usually a question to be determined in each 
case with reference to the existing facts and circumstances." And quot-
ing from 2 Elliott on Contracts, Par. 1607, it is said at page 912: "'Sub-
stantial performance meai^th^Jhere has been no J^^lfuljdeparturejr^^ 
tEe~fenns of the contract, nqjjmission of anv of its essential parts, that the 
c o n t r a c t o r " ®.' 
WhetHefr in any case, such defects or omissions are substantial, or merely 
unimportant mistakes that have been or may be corrected, is generally a 
question of fact." 

A partial failure of consideration resulting from the wilful failure of 
p]aMfflo~perform a material part of the contract is sufficient toJust i^ 
gefendantFrescission. . . . TThe judgment in favor of defendants was 
justffiedTrEe^motion for new trial was properly denied. 

Judgment affirmed. 

S U N S H I N E C L O A K 4 SU IT C O . v. R O Q U E T T E et al. 

1915, 30 N.D. 143, 152 N.W. 259 

Sunshine Cloak & SuitJILompanv brought an action to recover $173 j5 
alleged to be due for certain ladies' cloaks and coats. The evidence indi-
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cated that defendant ordered the goods with the understanding that they 
were to be shipped by August 15, they being f^_gqqds. They were 
shipped on September 28 and arrived October 12. They were immediately 
returned to the plaintiff. Lower court gave judgment for the plaintiff. 

CHRISTIANSON, J. . . . It is doubtless true, as appellant contends, that 
time is never considered as the essence of a contract, unless by its terms 
it is expressly so provided. . . . But, altho^h it is true that time is never 
considered as the essence of the contract, unless it is s^ providedjy Jhe 
termiTHiered^^sHiriF is not Inecessaiy to declare in so many words "that_ 
time is of the essence of the contract," but it is sufficient if it appears that 
it was the intention of the parties thereto that time should be of the es-
sence thereof. 

The Supreme Court of Iowa, in considering this question in Bamberger 
Bros. V. Burrows, 145 la. 441, 450 said: "In the law of sales it is a settled 
rule that time may be of the essence of the contract; and, when a time 
for deliver^s feed it is generally so regarded. Therefore, if the seller 
failslo make delivery on the date so fixed, the buyer ma^TresHnd or r ^ 
cover damages for the seller's breach of contract^ . . . 

In CTevelEn^UlmgMilfCo. v. Rhodes, 121 U.S. 255, that court said: 
" . . . In the contracts of merchants time is of the essence. The time of 
shipment is the usual and convenient means of fixing the probable time 
of arrival, with a view of providing funds to pay for the goods, or of 
fulfilling contracts with third parties." . . . We are satisfied that the 
agreement to ship on August 15th was a condiHon precedent. 

Judgment reversed. 

P R O D U C E R S ' C O K E C O . v. H I L L M A N et al. 

1914, 243 Pa. St. 313, 90 Atl 144. . 

This was an action by Producers' Coke Company tQ_j:£COYeLiQr_certain 
coke sold aiid-dfili¥CTed. In order to be relieved of a previous contract, 
under which plaintiff was to deliver its output of coke and by reason of 
which defendant had contracted to sell a considerable amount, the plain-
tiff agreed to deliver during the month of July 3,680 tons at $2,379 per 
ton and 2,124 tons in August, September, October, November, and De-
cember each, at the price of $2,345 per ton. The plaintiff fell short 844/2 
tons in July and delivered none at all in September. This suit was brought 
to recover for the July delivery. Defendants contend that the contract was 
entire and no recovery could be had for part performance. 

S T E W A R T , J. . . . Where a question of this kind arises, it is the inten-
tion of parties that controls, and not the divisibility of the subject, . , . 
and this intention is to be collected from the words employed, where the 
intention can be clearly derived therefrom. When, as understood in their 
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ordinary sense, the words do not disclose the manner and intent to which 
the parties intended to be bound, resort must be had to rules of construc-
tion as aids. . . . 

The distinguishii^ mark of a divisible contract is, that it ^ 
porflonment of the consideration on either side so as to correspond to the 
uirascCTffineJ"ronsidera^ on the other side. Where such a purpose 
appears in the contract, or is clearly deducible therefrom, it is allowed 
great significance, when ascertaining the intention of the parties. It is a 
mistake, however, to suppose that in every case it is conclusive in itself. 
It is determining only when there are no opposing signs or marks. Where 
these latter are present it becomes a question of preponderance. . . . 

The present is a case in which the manifest purpose of the agreement 
would be defeated were it held to be a divisible contract, thereby allow-
ing the plaintiff not simply to disappoint the defendants in what it was 
intended they should receive for a specific and express purpose, but re-
quiring from the defendants payment for so much performance as met 
the pleasure, convenience, and advantage of the plaintiff. . . . 

Judgment for defendant. 

W H I T L E Y C O N S T R U C T I O N C O . v. V A . S U P P L Y & W E L L C O . 

1959, Ga. 108 S.E.2d 819 

Q U I L L I A N , J . As against general demurrer the truth of all properly 
pleaded allegations of a petition is to be presumed; . . . and, where in 
an action, brought in the Civil Court of DeKalb County, to recover the 
sum of $ 2 , 1 2 5 . 6 7 , it is alleged that on a date prior to August 5 , 1 9 5 7 , the 
plaintiff and the de^iid^t^JboA corporations, entered into an oral agree-
ment,TE;e defendant corporation acting through its duly authorized presi-
dent, by the terms of which the^aintiff-CDrporation agreed to_drilL on 
the"defendant's property, an eight-inch welHOT_w^r, at the all-inclusive 
price of $6 per foot drilled, the drilling not to exceed a maximum depth of 
600 feet, and the defendant agreed to_assuine the risk of the depth re-
quired to reach water and the risk of the quantity of water encountered; 
andT^^er^it is further alleged that the plaintiff promptly began drilling 
operations pursuant to the terms of the agreement; reduced the agreement 
to writing, asking the defendant to sign and return it, to which request 
the defendant replied that it had no intention of signing the writing and 
would not be responsible for the payment for drilling the well unless the 
well produced 40 gallons per minute at a depth of approximately 400 
feet; and, on September 10, 1958, after having drilled to a depth of 354 
feet and after another fruitless effort to have the defendant sign the 
written memorandum, the plaintiff, as a result of the defendant's actions, 
ceased work on the well, having complied with the terms of the agree-
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ment insofar as it was permitted to do so by the defendant, the petition 
stated a cause of a c ^ o ^ f o r j l ^ a g e s fe 
executory contract containing mutual promises which was accepted by 
the plaintiff, and the trial court did not err in overruling the defendant's 
general demurrer to the petition. The plaintiff alleged the terms of the 
contract, its performance of the work in compliance with the terms of the 
contract "insofar as it was permitted to do so by the defendant", the 
defendant's absolute repudiation of the entire contract prior to the plain-
tiff s full performance, the prompt acceptance of such repudiation by the 
plaintiff by its cessation of its drilling operation, and the extent of its 
damage, measured by the number of feet drilled at the contract rate, 
plus an item of sales tax due on materials used. These allegations, prop-
erly construed most strongly against the pleader, established the de-
fendant's anticipatory breach of the oral contract, accepted by the plain-
tiff, and the plaintiff's legal excuse for its failure to fully perform. . . . 

The defendant's refusal after the inception of the work, to be bound by 
the original oral contract unless the plaintiff agreed to certain terms dif-
ferent from and entirely repugnant to the provisions of the original con-
tract, constituted an absolute and unequivocal renvmciation of the original 
agreement. Jordan v. Madsen, 69 Utah 112, 252 P. 570; Borochoff v. Wil-
liam Muirhead Const. Co., 56 Ga. App. 519, 193 S.E. 118. 

As indicated above, the trial court properly overruled, the ^defendant's 
general demurrer to the petition. 

Judgment for plaintiff affirmed. 

S E S G E R B R U C H v. S T O S O R 

1941, 309 m. App. 385, 33 N.E.2d 159 

O ' C O N N O R , J . . . . March 6 , 1 9 4 0 , plaintiff, Grace Turner Seggebruch, 
filed a "Separate Action in Chancery" in which, among other things, she 
alleged that a short time prior to May 1, 1939, defendant, intending to 
cheat and defraud plaintiff, acquired adjoining real estate and erected a 
gasoline station thereon; that since May 1, 1939, defendant had refused 
to have an attendant at the gasoline station located on plaintiff's premises, 
except that he sold about 200 gallons of gasoline a month from that sta-
tion while prior to May 1 , he had sold approximately 1 2 , 0 0 0 gallons a 
month; that defendant was financially insolvent and plaintiff was without 
an adequate remedy at law; that she was entitled to recover the reason-
able rental of the premises which was $150 a month; that the lease be 
cancelled and plaintiff be given a decree for the amount found due. 

Defendant filed his answer in which he alleged he kept an attendant 
who operated the gasoline station on plaintiff's premises every day, sub-
stantially as alleged in his answer to the forcible detainer suit; admitted 
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he sold approximately 12,000 gallons of gasoline per month prior to 
May 1, 1939; alleged he had asked plaintifiF to "enclose the grease and oil 
rack so that he could more completely service his customers," which plain-
tiff refused to do, and thereupon he was compelled to erect a gasoline 
station on the adjoining premises; denied he was insolvent; denied that 
the reasonable rental value of the premises was $150 per month, and 
denied that plaintiff was entitled to recover damages. 

April 23, 1940, the case was heard before the court without a jury and 
a decree entered which found the equities in favor of plaintiff; that de-
fendant had maliciously failed and refused to operate the gasoline sta-
tion on plaintiff's premises for the purpose of defrauding her; that there 
was due and owing plaintiff $147.50 a month from May 1, 1939, to the 
date of the entry of the decree. The decree further found the court had 
theretofore entered judgment at law in the forcible detainer case in plain-
tiff's favor and against defendant that she recover possession of the 
premises and it was decreed that plaintiff recover from defendant 
$1,696.25. Defendant appeals from that part of the decree awarding plain-
tiff $1,696.25. No appeal was taken from the judgment entered in the 
forcible detainer case. 

Defendant contends he had a right to construct and conduct a station 
on the adjoining premises because, as stated by counsel, "No minimum 
rental is fixed and there is no agreement that the defendant will not con-
duct the same business at any other address"—that since the lease con-
tained no provision on this question defendant was at liberty to conduct 
the gasohne station on the adjoining premises. 

In deciding the case the chancellor said: 

The parties hereto entered into a written lease for the premises and as a 
rental it is provided that defendant would pay plaintiff Ui cents for each gallon 
of gasoline "sold from the premises each month during the term.". . . During 
the term created by the lease the defendant built another station immediately 
adjoining this particular station and began to operate the new place. 

The pleadings admit that prior to his occupation of the new station there 
was sold an average of 12,000 gallons of gas at the station operated under the 
lease and that immediately after the new station began to be operated the sale 
of gas in the old place dropped to some 200 gallons a month. The Defendant 
on the witness stand admits there was no change in the volume of sale at the 
place so that since the operation of the new station the sales in the two places 
have reached about the same as the sales in the old place when it was operated 
alone. 

In an undertaking such as we have here the lessee undertakes to operate the 
premises in such a way as to reasonably produce the rental contemplated by 
the parties at the time the contract was entered into, and that he will not by 
his own act deprive the plaintiff of her share of the bargain to which she would 
be reasonably entitled if the premises continued in the condition in which it 
was rented without hindrance on the part of the defendant. 

Here the defendant willfully and deliberate])' Hid purely with the intention 
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of injuring the plaintiff built himself a station right next door and transferred 
to^Bgl ieW^^acer i^viHiF^an^ Before the Court and says there is nothing in 
my contract lEafT will not cheat the plaintiff by building my own station next 
door thereby depriving her of income under the lease. Of course, there is not. 
Certainly the plaintiff could not foresee such a possibility and the law will not 
stand by and allow such an evident wrong to be committed without finding 
some remedy. The law will treat the income from the new place as belonging 
to the old, especially since the evidence clearly shows there was no change in 
the volume. 

W e agree with the statement of the chancellor and while there was no 
express covenant in the lease, it was clearly implied that defendant would 
use reasonable diligence in operating the gas station on plaintiff's prem-
ises. . . . 

Judgment for plaintiff. 

ESTATE O F C H O U V A L D J Y v. S A L E M L U T H E R A N H O M E 

1959, (Cal. App.) 341 P.2nd 381 

D R A P E R , J . P E F E N D A N L I S J A . n p n : P R Q & which maintains^ 
hcensed home for the aged. Applicants are admitted for a trial period of 
two months. At the end of this period, or earlier if defendant's board of 
directors consents, a contract may be executed under which the home 
provides care for the applicant for the remainder of his life. For such life 
care contract the applicant pays a lump sum determined by reference to 
life expectancy tables. 

Plainti&_jire_£xecutoj^^ Nicholas Chouvaldjy. Mr. Chou-
vaidjy applied for admission to the home and was accepted on a trial 
basis. He entered August 1, 1956. On admission, he paid $130 for his care 
for the month of August, and on August 31 paid a like amount for the 
month of September. On September 10 the directors by motion accepted 
Mr. Chouvaldjy's application for permanent residence and directed that 
a life care contract be granted upon payment of $8,500. This contract was 
drawn by defendant and dated October 1. Chouvaldjy signed it Septem-
ber 25 and at the same time delivered to defendant a cashier's check for 
$8,500. On the same afternoon or the next morning, the authorized offi-
cers of defendant signed the contract and Chouvaldjy was notified that 
a signed copy was available for him in the office. Chouvaldjy suffered a 
stroke September 27, and died on the afternoon of September 28. 

Plaintiff executors brought this action to recover the payment of $8,500, 
and appeal from adverse judgment entered after nonjury trial. . . . 

The crucial question, then, is the effect of Chouvaldjy's death Septem-
ber 28 upon a contract whose performance was to commence October 1. 
Strictly, there is no impossibility of performance. Defendant had avail-
able the quarters, food and care it had agreed to supply. Similarly, there 
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is no literal failure of consideration. However, the performance of de-
fendant's promise had wholly lost its value before the time for perform-
ance arrived. The law has developed the doctrine called "frustration" to 
excuse performance by a promisor in such situations. (6 Williston on 
Contracts [rev. ed.] 5419-20; Rest., Contracts, § 288.) Wif ire jh^oj^ect 
of a contract , has been frustrated within the meaning of this rule, one 
who has fully performed is entitled to restituito^from the party whose 
exSSang^Eerfonnance is excused., (Rest., Contracts, § 468, subsec. 2.) The 
general doctrine of frustration has been recognized in California. . . . 

It is clear that unilateral determination cannot terminate a life care 
contract. Nor is enforceabihty of a life care contract affected by the fact 
that the life of the individual to be cared for extends beyond or falls short 
of the span predicted by life expectancy tables. Each party clearly has 
assumed the risk of variation of the hfe span from that so predicted. 

Here, however, Chouvaldjy died before the date defendant was to be-
gin performance of its agi^ment foThis care. It is difficult to imagine a 
clearer case of frustration of the object of a contract than that of a life 
care contract where the life ends before the care is to begin. 

Judgment reversed, with directions to the trial court to enter judgment 
for plaintiffs. 

C A R R O L V. B O W E R S O C K 

1917, 100 Kan. 270, 164 Pac. 143 

This action by Carrol was brou^^to recoyer for the part performance 
of a contract to construct a reinforced concrete floor in a warehouse. It 
appears that a ^ ^ d e ^ r o y e d the warehouse after the old floor had been 
cut away and some forms built and a few concrete footings ppored. Cer-
tain floor rods were also in place but not permanently attached. 

B U H C H , J . . . . The contractor cannot give and the owner cannot ob-
tain that which they have contracted about. Neither one can complain 
of the other on that account, and the law must deal with the new situa-
tion of the parties created by the fire. The owner cannot be called upon 
to reimburse the contractor merely because the contractor has been to 
expense in taking steps tending to performance. . . . The owner must be 
benefited. He should not be enriched at the expense of the contractor. 
That would be unjust, and to the extent that the owner has been bene-
fited, the law may properly consider him as resting under a duty to pay. 
The benefit which the owner has received may or may not be equivalent 
to the detriment which the contractor has suffered. . . . 

The test of benefit received has been variously stated. Sometimes it is 
said that benefit accrues whenever the contractor's material and labor, 
furnished and performed according to the contract, have been attached 
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to the owner's realty. . . . ' In whatever way the principle may be stated, 
it would seem that the jiability of the owner in a case like this should be 
measured by^tbeLamount of the contract work done whi at the time of 
the destruction of the structure, had become so far icientified wiffi it as 
that but for the destruction it would have inured to him as contemplated 
by the contract." 186 Mass. 520. 

. . . The test is _^jbetheLor not the work would have inured to his bene-
fit^ contempl^ated^b^ not occurred. . . . 

(Recovery was allowed for cutting away old floor and concrete foot-
ings, but not for form work or rods in place which had not been attached.) 

J O H N S O N et al. v. F E H S E F E L D T 

1908, 106 Minn. 202, 118 N.W. 797 

Pldntiffs were oygiers of a threshing-Outfit and entered into an agree-
ment to thresh Fehsefeldt's grain. They abandQned the work after com-
pleting only part of it. They now seek to recover for the portion com-
pleted. The lower court directed a verdict for the plaintiffs for the work 
they had done at the agreed price per bushel. Defendant appeals. 

JAGGABD, J . . . . The essratol juration is w^ 
entire and indivisible, in the sense that the plaintiffs could not recover 
upon a quantum meruit or upon the contract to the extent to which it had 
been performed. On principle we are of the opinion that plaintiffs could 
not recover. When they found that they were operating at a loss, they had 
the option to complete the contract, recover the contract price, and sub-
mit to the loss, or to al^iKLoaJthe contract, lose the work they had done, 
and be subject to whatever damages might be recoverable for^the breach 
of the contract. The fact that plaintiffs had rendered services, the value 
of which the defendant retained, did not entitle plaintiffs to recover on 
quantum meruit because of the contract and of the inability of the de-
fendants to return the services. . . . 

It would be obviously inconsistent with common justice that plaintiffs 
should recover pro tanto on the contract which they had substantially 
violated. They were in the wrong. They were not in a position to say to 
the defendant: "We will perform the contract we have agreed to if it 
proves profitable. If we find it unprofitable, we will abandon it." That 
would be to contradict the contract. 

Judgment reversed. 

H O S A N V. N O R F L E E T 

1959, (Fla. App.) 113 S.2nd 437 

M O O D Y , J . Appellant, plamtiff below, brought a s i ^ for spe^£_per-
formance after e ^ c i s m ^ his option to purchase a franchised bottled gas 
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business. The appellee, defendant below, filed a motion to dismiss and, 
upon hearing, the court dismissed the complaint, or in the alternative, 
granted plainti£E leave to file a suit on the law^ side of the court. To this 
order plaintifi:' filed interlocutory appeal. 

Defendant is the owner of Norfleet Gas and Appliance, a bottled gas 
business based on a franchise covering a particular territory. The com-
plaint alleges that in October, 1951, defendant induced the plaintiff to 
enter his business stating that he needed help in his business and planned 
to retire; that if tl\e plaintiff would work for him the defendant would sell 
his business to the plaintiff and that in furtherance thereof, jn^December 
1952, the parties sign^a^written option setting forth the price and terms 
under which the plaintiff could purchase said business if such option were 
exercised. The complaint further alleges plaintiff exercised his option in 
October, 1957, but that the defendant has1FalIe3~andr refuse3^o"tFansfer 
said business to the plaintiff; that said business is prosperous; tEarif is 
the type^FWsTnesT^and' franchise which cannot be obtained in the open 
market; that the plaintiff fully perfonned his part of the agreement, and, 
that defendant should be required to convey all of the assets of said busi-
ness including the franchise and privileges of such business. 

The sole point argued on appeal and the only point covered in this 
opinion is whether or not specific performance should be granted for the 
sale of the business as set forth in the complaint. The general rule is that, 
although the remedy of specificjperformance is available to enforce con-
tr^ts jGxlhe.J .^e jof r̂ ^̂  specific p e r f o m ^ c e of_CQiltracts relating to 
personal property will not be enfeced for the reason that ordinarfly^coi^ 
pensation fra breach of contract rnay be had an action at law 
lor d^a.ges. Such an action would be regarded as fully adequate. 

The apparent reluctance of equity to grant specific performance of [a] 
contract relating to personalty does not arise from any less regard for 
contracts involving contracts for personalty than for those involving 
realty, but is simply a corollary of the principle upon which equity acts 
in decreeing specific performance, namely, the inadequacy of the remedy 
at law for damages. . . . 

Our Florida courts have held that specific performance of a contract is 
a matter of equitable cognizance as applied both to real and personal 
property, and where, in the case of personal property, it is of a peculiar 
character and value, specific performance will be granted. . . . 

In the case now before us, it appears the contract of sale involves a 
\going business)including good will^nd/an operating franchise covering 

a~particurar territory. Obviously, sucE a uanchise would not be available 
inTEeopenmarlcetand its value would be very difficult, if not impossible, 
to ascertain. The value of good will or of a going business is an intangible 
asset of an indefinite, speculative or uncertain value. The contract exe-
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cuted in 1952 provides the method of determining the purchase price. 
However, the measure of damages in an action at law would _enteil th^ 
determination of the j^resent va^e of suchbusmessjv^ic^^ ele-
ments^Q^^^;Qin^business _vaIue^7good wilpSi^prosp^tive profit^Cer-
tainly these are matters which cannot be readily ascertainable or fixed 
and could not conform with the rule in a law action that any recoverable 
damages must be susceptible to reasonable ascertainment. 

For the reasons stated the decree is reversed and the cause is remanded 
for further appropriate proceedings. 

BRANDTJEN i KLUSE , INC. v. H U G H E S 

1951, (Tex. Civ. App.), 236 S.W.2d 180 

CoLLiNGS, J. This case was brought by Jack ]^ghes,_glaintiffi doing 
business as Hughes Printing & Office Supply Company, against appellant, 
Brandtjen & Kluge, a corporation, clatomg d ^ a g e s for th 
written contact. Hughes alleged that on October 25, 1945 appellant, by 
an31:hrough its duly authorized agent, entered into a written contract by 
which appellant agreed to sell and he agreed to buy a 12 x 18 four roller 
Kluge Automatic Platen Press for a stated consideration of $1,785.00; that 
by the terms of the contract such amount was to be paid $50.00 at the 
time of the execution of the contract, $307.00 upon delivery of such print-
ing press and the balance in 29 monthly installments, beginning 30 days 
after the installation of the press. . . . 

Hughes filed suit on September 9, 1948. He alleged the reasonable 
value of the press at that time to be $4,000.00 and asked judgment for the 
difference in such reasonable value and the contract price. He also al-
leged that by reason of agpgllant'j failure to deliver the press, which 
operated automatically without a press feeder, it has been necessary for 
him to employ an experienced printer to feed his old presses for 104 
weeks at $60.00 per week, or a total $6,240.00 and asked judgment for 
such amount. 

On January 20, 1949, appellant, as shown by its pleading, tendered said 
printing press to Hughes and the tender was accepted. Hughes alleged, 
however, in his amended pleading that the acceptance of such tender in 
no way compensated him for the special damages suffered because of 
appellant's failure to deMver the press for a period of more than three 
years; that appellant knew that the press it contracted to deliver was 
automatic and could be operated without the necessity of being fed by 
an experienced printer; that appellant could have delivered such press 
on or before January 1, 1947, but failed and refused to do so until the 
tender on January 20, 1949; that because of such failure and refusal to 
deliver the automatic press, appellee was required to pay a skilled 
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printer $60.00 per week for 104 weeks to feed his old presses and that 
the loss and damages resulting therefrom was $6,240.00, for which sum 
he prayed judgment. fl^^^-

The jury, in answer to special issues, found: (1) that under the circum-
stances appellant delayed a^^jinrea^onaHejti^m^ deliveringjhe press; 
(2) that appellee Hughes suffered special damages in the sum of 
$3,120.00 as money paid for extra help as a direct result of such delay; 
(3) that appellant knew that an unreasonable delay in delivery would 
result in special damages; (4) that appellant's delay was not caused by 
priority regulations issued by the Civil Production Administration; and 
(5) that such delay was not the result of a condition over which defend-
ant had no control. Based upon such jury findings, judgment was entered 
for Hughes in the sum of $3,120.00. Brandtjen & Kluge bring this appeal. 

It is contended in appellant's first point that since there was "no proof 
of notice of special damages accruing to plaintiff' the court erred in re-
fusing to give an instructed verdict for appellant. In our opinion, there 
was proof of notice to appellant of such special damages. The evidence 
shows that appellanLg^s a manufacturer of printing presses; that the 
press decribed in the contract was automatic and required no one to 
feed it. It was built for the purpose of eliminating a press feeder. Hughes 
testified that this was the "main selling point" urged by appellant's agent. 
The presses which Hughes owned and used in his printing business prior 
to the purchase and delivery of the press in question, were not automatic 
and required the presence of a printer to feed them when they were in 
operation. Appellant's agent inspected Hughes' shop and at the time of 
making the contract knew the kind of equipment and presses that he had. 
There is no question but that the agent who sold the press was acting 
within the course of his employment with his principal when he made the 
sale. It was on this occasion that he acquired such knowledge. Appellant 
accepted and endorsed the contract as provided and required by the 
contract to fix its liability. Under these facts appellant was charged with 
knowledge that delay in delivery of the press would result in damages to 
Hughes. . . . 

The jury found there was an unreasonable delay in delivering the press 
and that the damages suffered by Hughes by reason of such delay was 
$3,120.00. These findings are supported by both pleadings and evidence 
and are the basis of the judgment rendered. . . . 

The judgment of the trial court is a^med. 

C L A R K V. M A R S I G L I A 

1845, 1 Den. (N.Y.) 317 

Assumpsit by Clark for work, labor, and material. The defendant de-
livered to the plaintiff a number of paintings to be cleaned and repaired 
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at an agreed price. After the work was begun, the defendant directed the 
plaintiff to stop, but the latter persisted and is now attempting to recover 
the full contract price. T^e_lo^er court c W 
plaintiff had begun work, he had a right to finish and that the defendant 
could not revoke the order. 

P E R CTTBIAM. The question does not arise as to the right of the de-
fendant below to take away these pictures, upon which the plaintiff had 
performed some labor, without payment for what he had done, and his 
damages for the violation of the contract, and upon that point we express 
no opinion. The plaintiff was allowed to recover as though there had been 
no countermand of the order; and in this the court erred. The defend^t, 
by requiring the^laintiff tô ^ rt work upon t ^ violated his 
contract and thereby incurred a liability to pay such damages as the 
plaintiff should sustain. Such damages would include a recompense for 
the labor done^ and niaterials use^ and such furth^ sum in damages as 
might, upon legal principles, be asse ŝ̂ ed for the breach of the contract; 
ijut theAlaintiff had_nq_righ^y obstinately persisting in the wory^o 
make^th^gixalty. upon the defendant greatgr than it would otherwise 
have b ^ i ^ 

To hold that one who employs another to do a piece of work is bound 
to suffer it to be done at all events would sometimes lead to great in-
justice. . . . In all such cases the just claims of the party employed are 
satisfied when he is fully recompensed for his part performance and in-
demnified for his loss, in respect to the part left unexecuted; and to persist 
in accumulating a larger demand is not consistent with good faith toward 
the employer. 

Judgment reversed.' 

S M I T H V. L A N E 

1951, (Tex. Civ. App.), 236 S.W.2d 214 

W . O . M U B R A Y , C . J . This suit was instituted ^ Blaze H. Lane 
against Pinkie SmiA, seeking to j^covet the amount of liquidated dam-
^eTprovided for in two contracts in the total sum of $!ZSQ.OO. Defendant, 
though served with citation, did not answer and judgment by default in 
that amount was rendered. From that judgment this appeal has been 
prosecuted by Pinkie Smith, through the means of a writ of error. 

By the terms of the first contract sued on Lane agreed to loan to Smith 
the sum of $500.00. Srriith agreed to seek permit and provide a suitable 
place for the operation of Lane's JuT^^oxes and Coin-operated Music 
Machines " 'S 628 E."Commerce Street, at the place of business now 
owned and operated by Smith in the City of San Antonio and being 
known as Deluxe Cafe, also at 106 Sycamore Street and at any other 
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place that Smith might open or engage in a business." No^the^J^uke 
^ ^ s were to be permitted to operate upon such premises for a violation 
of which the sum of $500.00 was agreed upon as "liquidated damages, 
because of the inconvenience of ascertaining the actual damages and the 
uncertainty thereof." Smith was to receive one-half of all funds and 
money deposited in the Juke Boxes, but such payment was first to be ap-
plied to the payment of the loan until it was completely paid back to 
Lane. 

The second contract was exactly the same as the first, except the loan 
was for the sum of $280.00 and the liquidated damages was for the same 
amount. 

A breach of these two contracts was alleged and a default judgment 
was rendered, as above stated, for the stipulated liquidated damages in 
the sum of $780.00. 

Appellant's first contention is that the provisions for damages in the 
event of a breach, were for penalties and not for liquidated damages, as 
such. It will be borne in mind that the defendant did not file an answer 
herein or in any way raise the issue at the trial, but, on the other hand, 
wholly made default. The provision not only referred to the damages as 
"liquidated damages" but further gave the reason why liquidated dam-
ages were agreed upon, to wit, "because of the inconvenience of ascer-
taining the actual damages and the uncertainty thereof." It is true the 
courts are inclined to construe such provision as one for a penalty rather 
than as for liquidated damages, as such, but this is true only where the 
defendant appears and by both allegation and proof raises the issue. 
Under such circumstances the burden of proof is upon the defendant. 
13 Tex. Jur., Damages, §§46 and 54. . . . 

Here the damages were indefinite and uncertain and, in view of the 
language of the contracts and the default of appellant, the trial court 
properly construed the contracts as providing for liquidated damages and 
not for penalties. 

Appellant next contends that the contracts were void because their 
provisions seek to establish a monopoly and are in restraint of trade, 
fl^rel^ violating_§ 26 of Aft. T, "of the State Constitution, Vernon's 
Ann. St. 

The provisions of the contract only granted to appellee the exclusive 
right to place on the premises of appellant the Coin-operated Music Ma-
chines belonging to appellee and in consideration thereof to allow appel-
lant to participate in one-half of the revenue produced by the machines. 
"niere^isjiDthingJn-lhe^r^ indicate that these contracts tended to 
establish a monopoly or were in restraint of trade and the_pgintJsj)Yer-
ruled. 

Appellant's third point presents the contention that the contracts were 
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void in that they did not provide for a specified duration or time of per-
formance. The contracts were silent as to when they should terminate. 
Under such circumstances they are not necessarily void. They may be 
construed as lasting for a reasonable time or during the life of the prom-
isee, or so long as he may continue in business. Schlag v. Johnson, Tex. 
Civ. App., 208 S.W. 369; Langever v. United Advertising Corp., Tex. Civ. 
App., 258 S.W. 856. We overrule appellant's third and last point. 

The judgment is affirmed. 

Review Questions and Problems 

1. A Co. installed and leased to E at his restaurant a burglar alarm sys-
tem for five years at a certain rental, A Co. to maintain and repair 
said system as needed. The state condemned E's property for public 
use. A Co. sued for rental falling due thereafter, and E claimed im-
possibility as a defense. The court denied any recovery by A Co. In 
your judgment, was this a good decision? 

2. A contracts to paint a picture of B's wife and to have it completed by 
October 1. He fails to complete the picture until the following 
January. May B rescind the agreement? 

3. S Co. on October 15 contracted with G to care for him for life for 
$8,500, care to begin on November 1. G paid the money but died two 
days before November 1, and his executor seeks to recover the $8,500 
paid by G. The court permitted recovery. Does this seem to you to be 
a fair decision? 

4. C contracted to build a residence for O according to specifications at 
a stipulated cost. He departed substantially from specifications at 
several points, reducing his costs materially. O refused to pay any-
thing, and C brought suit. Is C entitled to recover anything for work 
done? 

5. S sold a line of greeting cards to B and agreed that the latter could 
have the exclusive agency in a medium-sized community. The cards 
were shipped; B learned that S sold the same line to other dealers, 
and he refused to pay for cards received. The court held that he must 
pay for them, less $I in damages, concluding that the exclusive 
dealership clause was relatively unimportant. Was the decision sound? 

6. A, a schoolteacher, is hired by the B School Board for a term of eight 
months at $300 a month. After school has been in progress for two 
months, the school building is destroyed by fire. The Board refuses 
to pay any further salary to A. May he recover? 

7. S contracted to sell and dehver to B 500 bales of cotton at a later 
date. The cotton crop of S was seriously reduced by pests and un-
favorable weather conditions, and he raised only 200 bales. He de-
livered the 200 bales to B but refused to deliver an additional 300 
bales. B brought suit for damages. Should he have succeeded? 

8. C contracted to do a considerable amount of work on improving O's 
residence, part of the work involving the addition of millwork. After 
some of the work had been done, the residence was destroyed by fire, 
leaving C with $2,000 of millwork on hand that he was to use on the 
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job but that has little value for use elsewhere. C seeks to recover of O 
for the value of the millwork. Should he succeed? 

9. S contracted to sell and deliver to B 300,000 gallons of molasses pro-
duced by X Company during a certain year, the price being agreed 
upon. X Company reduced its output and refused to let S have as 
much as he needed to fill his contracts. Because of this fact, S claims 
to be released of his liability to B on the basis of impossibility. Was 
impossibility present? 

10. A contracted to perform certain excavation work for the city of Chi-
cago. After he had completed about one-half the work, he refused to 
continue, because of the pressure of other work. The city procured 
another contractor to complete the work at approximately one-half 
the original contract price. Has the original contractor a right to 
recover for the work performed by him? Ethically is it wiser to 
penalize A for his wilful breach, or it is sounder to make the city pay 
for the net benefit it receives? 

1 i • G promised to sell A, an employee of United Cleaning Company, 75 
shares of its stock for $7,500, the corporation being a small one whose 
shares were not readily available. G refused to carry out the agree-
ment and A filed a bill for specific performance. Should he recover? 

12. S contracted to sell to B 365,000 yards of certain cloth at 8.9375 cents 
per yard. War intervened before time for shipment and the O.P.A. 
established a maximum price of 8.037 cents for such cloth. S refused 
to deliver any cloth under the contract. Has B a cause of action 
against SP 

13. H Co. agreed to repair the refrigeration system on M's ship and to 
test it for effectiveness at cost of $4,700. The work was done but be-
fore H Co. could test it, M took ship on trip. M claims to have suf-
fered damages because work was not effective. In spite of this, the 
court allowed recovery by H Co. What defense did H Co. have 
against M's claim of poor workmanship? 

14. M, who had given to H a mortgage on certain property as security for 
a loan of $3,000 and interest, offered at maturity the proper amount 
in payment of the debt. H, being mistaken as to the amount of in-
terest due, refused to accept the payment. He later began foreclosure 
proceedings. Had he a right to foreclose? 

15. W sued S for loss of value of a boat which S, an experienced operator 
in salvaging submerged boats, had agreed to raise and keep afloat 
until it reached harbor. Before S could begin operation the boat 
slipped off the reef and sank in deep water, making it impossible to 
raise it. The court held this did not relieve S of liability. Is the de-
cision sound? 

16. O leased property to T for five years, which the latter expected to use 
in sale of automobiles. War intervened, automobiles were not avail-
able, and T desires to be released of his contract. Is the contract bind-
ing? 

2 
R i g h t s of 

Third 
P a r t i e s 

A S S I G N M E N T 

2-111. Nature of assignment. A contrac^creates both rights and 
duties. It gives to the contracting parties certain rights protected by law 
and at the same time imposes upon them prescribed duties, ŷ m assign-
ment consists of some act whereby one party transfersjus r ^ t e under a 
coSract^ or s o m e ^ g o r t i q n ^ T h e transferor is 
known as the assigrm^ whereas the one receiving the assignment is called 
the assignee Where contract rights are conditioned upon the performance 
of CCTfaih duties, it is customary to say that the contract as a whole has 
been assigned. 

2-112. Requisites of assignment. No particular formality is essential 
to an assignment. Consideration, although usually present, is not r e ^ ^ ^ 
However, an assignment without consideration, v̂ ĥere the right involved 
has not been realized through the collection of money or receipt of other 
performance, may in most s t a ^ be rescinded bj^ the assignor by notice 
to the debtor or obligor. 

Unless the contract assigned deals with real or personal property 
covered by the Statute of Frauds, an assignment may be either oral or 
written, alAough it is better to haw Any contract, 
including the rights arising therefrom, may be assigned provided both 
parties to the agreement are willing. The more important question deals 
with the effect of an assignment where the other party to the original con-
tract refuses to respect it. In the sections immediately following, an at-
tempt is made to suggest the particular legal principles which are helpful 
in determining those rights and contracts that may be assigned even over 
the protest of the other party.^ 

2-113. Personal rights. Contracts often grant r i g l ^ which are quite 
personal or confidejntial in character, the very nature of which seems to 
forbid tEdr transfer. Clearly, such rights may not be^assigngi^ffectiyely 
without the consent of the person against whom the right is to be en-
forced Illustrative of such rigTitFa're (1) the right to services of a particu-

1 Hubbard v. Goode, page 295. 
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lar employee or_agent;^ (2) the rigirt to have a particular artist paint a 
p^raiti_and (3) the ^ h t j o jgiurehasg goods of a particular manufacturer 
Md to resell them at retail in an agreed area. Agreements of tEe charac-
ter mentioned are so personal in nature or involve so high a degree of 
trust and confidence between the parties that their transfer may not be 
perfected without the approval of all interested parties. 

2-114. Purchases on credit. If the assignment of a contract right 
places an additional burden or risk upon the obligor that was not con-
templated at the time he made the agreement, the assignment is not 
effective unless he assents to it. Such appears to be true of sales of mer-
chandise on credit. Although there is some conflict on the matter, most 
states appear to hold that one A ĵio has agreed to purchase^^oods^gn 
credit may not assign to a third party Ms right J o purchase the goods, 
s i insr tM^ai re fT^crg®Ina^ ^lat of the original buyer. 
Although upon delK^y of the goods to the assignee and his failure to 
pay, the seller could nevertheless look to the assignor for payment, the 
courts incline to the view that an assignment of the right to buy on credit 
is not enforceable by the assignee against the seller. In those contracts 
involving the sale of real estate or personal property on installments 
secured by a mortgage or retention of title, the seller is fairly well secured 
regardless of the credit standing of the buyer. Consequently, the right to 
buy in such cases is generally held to be assignable. 

2-115. Claims for money. All claims for money, due or to become 
due under existing contracts. J j e assigned. In this connection, it 
should be borne in mind that an assignment is more than a mere au-
thorization or order directed to the debtor since an authorization or order 
leaves the option of payment to the debtor. 

A question often arises concerning the liability of the assignor in case 
the assignee is unable to collect from the debtor. If the assignee takes 
the assignment merely as security for a debt owing from the assignor to 
the assignee, it is clear that, if the assigned claim is not collected, the 
assignor is still liable to pay his debt. On the other hand, it should be 
equally plain that if the assignee purchases a claim against a third party, 
he should have no recourse against the assignor unless the claim proves 
invalid for some reason or unless the claim is sold expressly with re-
course. 

In any event, the assignor warrants that the claim which he assigns is 
a genuine claim. In case there is a defense available to the third party 
debtor and the claim cannot be collected, the assignor must return the 
amount which he has received from the assignee. 

2-116. Rtgfits of the assignee. Unless the contract being assigned 
provides otherwise, the assignee receives the identical rights of the as-

2 Wetherell Bros. Co. v. United States Steel Co., page 296. 
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signer. Since the rights of the assignee are neither better nor worse than 
thqse of the ajsi^or,_any"3erense of the third party available against the 
a s s i g n ^ i s j w a i l ^ l ^ against the assignee.® Part payment, fraud, duress, 
or incapacity can be set up against tEe"assignee as well as against the 
assignor. Because of this fact it is becoming customary to insert a clause 
in a contract of sale that tl^J;>uyCT_wajy£s_any--d£f£n^^ 
against in case the seller assigns the contract to a third party. 
Thus far, the courts seem inclined to enforce such a clause, although in-
stallment sale contracts by statute in several states may not eftectively 
include such a clause. 

If the assignee buys a claim which is subject to a defense, the assignee 
has a claim against the assignor. The assignor of a claim impliedly war-
rants that the claim assigned is a genuine one and free from defenses. 

It is customary for certain contracts to contain a provision that they are 
nonassignable. The majority of the states strictly enforce such a provision. 
A few hold an assignment of such a contract to be valid, although allow-
ing damages to be recovered for a breach of this provision." 

2-117. Wages. An employee entitled to wages under a contract ot 
employment can make a binding assignment of his wages to be earned 
with that particular employer. In case the wages have been earned, the 
assignee has the right immediately to collect them. If they have not been 
earned, the assignment is nevertheless valid, the right to collect being 
deferred until they are earned. 

The power to assign wages is limited in one particular. A mere expect-
ancy_caimot be assigned, since only existing contract rights may_hie_^-
signed. Therefore, an assignment of future wages to be earned at a 
certain profession or trade when the assignor at the time is not employed 
is ineffective. A wag^f^ignment is valid, provided the assignor is_ein-
ployed, although the duration of his employment depends upon the will 
oFthe employer. 

Recently a tendency has been observed to enact legislation which limits 
the portion of future wages that may be eftectively assigned. Many states 
now provide that an assignment of more than one-fourth of future wages 
shall not be enforceable, and have indicated the method for determining 
the priority where various assignees are involved. Other safeguards have 
been estalilished to protect the employee against unusual and unsus-
pected assignments being included in ordinary contracts of sale. 

2-118. Delegation of duties. Certain duties imposed by contract are 
so personal and confidential in character that it is unreasonable to assume 
that any person can perform them except the contracting party. If the 

® American Bridge Co. at al. v. City of Boston, page 299. 
® The code provides that all claims earned by performance are assignable even 

though the original contract provides otherwise. 
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duties are not of this type and may be performed as well by one person 
as another, it is said that they can be delegated. Contracts which call 
upon a party to perform such nonpersonal duties may be assigned in 
such a way as to give the f^ignee^Ae j g n v i l e ^ 
which are w n ^ f f i o ^ To il-
lustrate, a buildii^contractor is not expected to do all the work on any 
particular building, it being understood that he will delegate respra 
b i l i^ for nertainjTortims ô̂ ^̂̂  structure. Tf the construction is to be done 
according to agreed specifications, the agreement to build is assignable. 
It is presumed that all contractors are able to follow specifications, and 
since the duties are mechanical in nature, the owner is bound to permit 
the assignee to build. However, if the assignee fails to do a good job, the 
assignor is liable to the same degree as if he were performing. In some 
r e s p e c t ^ is as if two rights were being assigned, the right to build and 
the right to collect the contract price. When and if the building is prop-
erly completed, the assignee is entitled to collect the contract price. 

2-119. Responsibilify for performance. Failure on the part of the 
assignee to perform the duties gives rise to a cause of action by the 
obligee. In the majority of the states he can elect to sue either the as-
signor or the assignee, provided the assignee has agreed, expressly or by 
implication, to assume the burdens of the contract. The mere assignment, 
with nothing more, of a contract which calls for the performance of 
aflBrmative duties by the assignor does not impose those duties upon the 
assignee, although a few states hold that an assignment of an entire con-
tract carries an implied assumption of the liabilities.* It is only where he 
undertakes to perform as a condition precedent to enforcement of the 
rights or has promised to perform as part of the contract of assignment 
that he has any true liability for failure to perform. To illustrate, if a 
tenant assigns a lease, the assignee is not liable for future rents after he 
vacates the property, unless he expressly assumes the burdens of the 
lease at the time of the assignment. This is true.even though he vacates 
the property before the lease expires. To the extent that an assignee ac-
cepts the benefits of a contract that are predicated upon the performance 
of duties later to be undertaken, he becomes obhgated to perform those 
duties. However, if he merely receives the assignment of a right to pur-
chase or to lease, he is not liable for the purchase price or the rental un-
less he demands title to or possession of the realty. 

The assignor, of course, is not released by an agreement on the part 
of the assignee to assume the burdens of the contract. In such a case, the 
third party has his choice of holding either the original contracting party 

• Under the code, an assignment of a contract or of all the rights under a 
contract is a delegation of duties which the assignee assumes unless the contract 
provides otherwise or the assignment is given as security. 
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or the assignee. He cannot be denied his claim against the assignor with-
out his consent. 

2-120. Notice. Immediately after the assignment, the assignee should 
notify the t h i ^ p a r t y of his n e w l y ^ q u i r e d l ^ ^ ^ 
sential for two reasons: 

1. I i L t ^ absence of any notice of the assignment, the third party is at 
liberty to perform—pay the debt or do whatever else the confracr je-
mands—for the original contracting party. In fact, he has no knowledge 
of the right of anyone else to require performance. Thus, t l ^ right of 
t^e assignee to denaani^^^ i e defeated „by- his failure .to 
give notice. The assignor who receives performance under such circum-
stances becomes in turn a trustee of funds or of property received and 
can be compelled to turn them over to the assignee. As soon as notice is 
given, however, the third party must perform for the assignee.'* 

2. The notice of assignment is for the jirotectiQn xjf^^iimQt^nt third 
parties. The^^signofTias t h r o w e r , although not the right, to make a 
secomd~assignment of the same subject matter. If notice of the assignment 
has been given, it has much the same effect as the recording of a mort-
gage. It furnishes protection for the parties who may later consider taking 
an assignment of the same right. One taking an^assignment should, there-
fore, always confirnv the ex;istence of the right by communicating with 

the debtor has not been notified of a previous assignment, 
and if the assignee is aware of none, the latter can, in many states, feel 
free to take the assignment, but should immediately give notice to the 
debtor. In other words, the first^ssigngfijto give notice, pjwided he has 

of a priorlis^nment, has, in what is probably the majority 
of the-states,-a superior claim to the right assigned.® 

In many other states, it is held that the first party to receive an assign-
ment has a prior claim, regardless of which one gives notice first. In all 
states, however, the party who is injured by reason of the second assign-
ment has a cause of action against the assignor to recover the damages 
which he has sustained. 

C O N T R A C T S F O R B E N E F I T O F T H I R D P A R T I E S 

2-121. Nature of such contracts. Contracts are often made with the 
e x p r e s s ^ i p o s e j o i J j ^ ^ The most t^pi^rexample 
oTluchagreements is t l ^ contract for life insurance in vvhich the bene-
ficiary is someone other thaiT the insured. The insured often does not 

^ Russell V. Fred G. Pohl Co., page 300. 
® Adamson v. Paonessa et al., page 301. 
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expect to benefit pCTSona^ f r o m j h e ^ o n t r a c t j j i e ^ m for 
offiefr^wKolnajTiav^ interest in his life. 

Another illustration may be taken from mortgages. Real property_is 
often conveyed with_an_(Matst^^ mortgage against it, and in such 
cases it is~cuSom^y for the purchaser to assume and agree to pay the 
mortgage debt. Indirectly, at least, the holder of the mortgage stands in 
a position to benefit from this promise. 

It should be noted that these examples illustrate two entirely different 
situations. In the first case, the party to be benefited is a mere donee; in 
the second case, he is a creditor of the party to whom the promise is made. 

2-122. Donee beneficiary. Has a donee who is to be benefited by the 
terms of a contract a right to succeed in a suit against a promisor who 
fails to perform? The early law limited recovery to those instances in 
which the third party was a close relative of the promisee. Recovery was 
denied in other cases, because no privity of contract existed between the 
parties; the third party had no contractual relation with the promisor. 
Gradually the rule permitting recovery has been extended until today a 
majority of the states allow the third party donee, in all cases, to bring 
suit against the promisor for failure to perform.® The chief reason ad-
vanced for the extension of this doctrine is that to deny the third party 
a recovery would be to bar substantial recovery by anyone. The promisee 
could not recover substantial damages, because he was not to benefit 
by performance and, therefore, would not be materially damaged by 
failure of performance. Nevertheless, a few states deny recovery by the 
third party in such cases, unless there is a close relationship. In all states, 
by statute or otherwise, the beneficiary of a life insurance contract is 
permitted to recover from the insurer. 

2-123. Benefit must be direct. A donee beneficiary is entitled to re-
cover only where the contract is expressly made for his benefit. If he is 
to benefit only incidentally, the contract gives him no right. Thus, an 
action by an orphanage was not sustained when it was based on the 
breach of an agreement between several parties to close their places 
of business on Sunday; and, in case any one or more of them kept open 
on Sunday, each one keeping open was to pay one hundred dollars to the 
orphanage. The contract was entered into primarily to benefit the con-
tracting parties, and the orphanage was only indirectly to be a bene-
ficiary. Contracts of guaranty which assure the owner of performance of 
construction contracts by contractors have been held in many states to 
benefit the material men and laborers. A few states have held otherwise, 
indicating their belief that the agreement was made primarily to protect 
the owner. 

In many states, a contract made for the express purpose of benefiting 
6 Wesley V. Electric Auto-Lite Co., 301. 
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a third party may not be rescinded without the consent of the bene-
ficiary. The latter has a vested interest in the agreement from the moment 
it is made. In these states, an insurance company has no right to change 
the named beneficiary in a life insurance policy without the consent of 
the beneficiary, unless the contract itself gives this right. 

2-124. Creditor beneficiary. TIM person who buys mortgaged real 
estate and^ssumes the mw^ debt enters a contract made for the 
benefit of a third party who is a creditor. It has been urged by the courts 
of several states that the third party in such cases should not be allowed 
to sue. The reasons given are the following: (1) a proper analysis of the 
situation indicates that the contract is not made primarily for the benefit 
of the creditor, but in reality it is expected to benefit the debtor in that 
it transfers the burden of performing; (2) failure to perform on the part 
of the promisor does materially damage thF^pfamT^eTand^a suiFbyTiim 
would remit In a j u d ^ e h f for substantial damages. Despite this rather 
sound reasoning, a majority of the Stat the third party creditor 
beneficiary to recover. 

R I G H T S O F T H I R D P A R T I E S C A S E S 

HUBBARD V. G O O D E 

1959, (N. Mex.) 335 P.2nd 1063 

Hubbard, the plaijitiffjeasfid two^ trucks with well drilling equipment 
on them to Goode at a rate of $900 a month for one year. At any time 
during the first nine months, Goode had an option to purchase for 
$15,000 less 90 per cent of rental paid to date. Two months laterj[?oode 
assigned this lease,, to Hair and Rugsell and plaintiff immediately de^ 
manded possession, claiming the lease to be nonassignable. After suit was 
filed, pending the hearing, plaintiff repossessed the property without 
notice and refused to return it. Hair and Russell demand damages for 
this wrongful conduct. The lower court gave judgment for defendants and 
allowed them damages. 
"COMPTON, 7- r T The principal question on appeal is whether ^ 

lease was assignable, ap^llant contending that it was non-assignable 
witEoutTiis consSit, since "the equipment covered by the lease sale agree-
ment here involved was of a highly specialized nature and required 
special skill for its operation, that appellant relied upon the experience 
and aMity of J h e defendant Goode." 

The reftis^_efj&ppellant's tender of proof on this issue is made a point 
for a reversal of the judgment. The argument cannot be sustained. Such 
restrictions or limitations as would render a lease nonassignable must 
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appear from the written agreement itself. Of course there are exceptions 
to the rule, for instance, where the act to be performed is personal in its 
character, one to be done by the person named only, or where personal 
confidence may be inferred as the basis of the agreement. . . . Turning 
to the lease, we find nothing therein to indicate that it was limited to the 
parties thereto, or to distinguish it from the ordinary lease transaction. 

There was a finding that appellees had complied with all the terms 
of the lease, both at the time the action was instituted and when appel-
lant repossessed the equipment, and that as a result, appellees had sus-
tained damages in amount of $3,000, the consideration paid for the 
lease, $840 expended by appellees in enlarging and remodehng the 
equipment, and $3,000 as loss of profit by being deprived of its use. 
This finding is strongly challenged, but we think the finding has ample 
support. There is evidence that appellees complied with all the pro-
visions of the lease; that they paid Goode $3,000 for the assignment and 
that they enlarged and remodeled the drilling rig so as to better use it 
in their drilling activities. 

Appellees were engaged in drilling wells and had contracted with two 
drilling companies to do extensive drilling for them, and the breach by 
appellant of the agreement deprived them of the opportunity to fulfill 
their contract. Appellees testified as to the number of wells to be drilled, 
etc., and the profit from each well. WMle the J m was tio^ 
with exactness, loss of profit was estabhshed with reasonable certainty 
and that vras a sufficient basis to measure the damages. Where it is cer-
tain that damages have resulted, mere uncertainty as to'the amount will 
not preclude th^right o F j e c Q ^ y . ^Cases~~cited.) 

irTs^ssertecf that remodeling the drilling rig did not afford a basis 
for damages; the claim being that appellees did this on their own accord. 
This theory cannot be sustained as this loss was a direct result of appel-
lant's wrongful act. The court merely reimbursed appellees for the loss 
caused by the breach. 32 Am. Jur. (Landlord & Tenant) § 276, expresses 
the rule in this respect thusly: 

In addition to the value of the unexpired term or lost profits, the tenant may 
recover compensation for any other loss which results to him as a direct and 
natural consequence of the landlord's wrongful act, and which is not attributable 
to his own fault or want of care. " ' " 

The judgment will be affirmed. It is so ordered. 

W E T H E R E L L B R O S . C O . v. U N I T E D S T A T E S STEEL C O . 

1952, 105 F. Supp. 81 

Wetherell Bros. Co., a Massachusetts corporation, had held a contract 
since 1930 with the defendant whereby itimdJthe_exdusiye right in the 
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New England states to sell cold, rolled steel strips on a 5 per cent cgm-
misslon and stainless steel products on a 7 per cent commission. The 
contr^t was to run i n d e f i n i t e l y i t might be terminated by two 
years notice, On March 1, 1950, the Massachusetts co^ratto^l iquidatH 
and ceas jdjo function, but soldlome assets to Penn Seaboard Iron Co., 
a Pennsylvania corporation, and so far as possible sought to assign to 
the latter their right to representjJnited States Steel Co. in New England. 
The Pennsylvania corporation changed its name to Wetherell Bros. Co., 
but refr^edJExx)m_ giving n to the defendant. 
Learning of the new arrangement, however, the defendant notified the 
parties of the immediate termination of the sales relationship. Plaintiff, 
the Pennsylvania corporation, brings suit for breach of contract. 

M C C A R T H Y , D . J . . . . The plaintiff seeks to hold the defendant 
liable because of its action in terminating the contract between it (de-
fendant) and Wetherell-Massachusetts. Since admittedly no contractjKas 
ever gntered into between the plaintiff and the defendant^he ^^^g^stion 
of law MLhether the duties of the W^Well-M^^ u'ndCT the 
contract could be effectively assigned to plaintiff without the consent of 
the_defendant. The conclusion is inescapable: the assignment to the 
plaintiff of the duties of Wetherell-Massachusetts under its sales agency 
contract without the consent of the defendant was ineffective for the pur-
pose of substituting the plaintiff for the "assignor" corporation with whom 
the defendant contracted. 

This was a contract for a sales agency within a particular geographical 
area, an exclusive agency in that only the principal could compete with 
Wetherell-Massachusetts in obtaining customers for the defendant's 
products. 

In a contract for a sales agency the personal performance of the agent 
is practically always a condition precedent to the duty of the principal 
and employer. The performance of the jgent 's duty^caonot-be delegated 
to a substitute. The assignee of the agent's right must fail, therefore, in 
his attempt to enforce it if he merely tenders a substituted performance. 
IV Corbin, Contracts (1951) 865, p. 444. . . . 

The Court later expanded on the reasons underlying the New York 
Bank Note decision in Brighton Packing Co. v. Butchers' Slaughtering 
ir Melting Association, 211 Mass. 398, 403, 97 N.E. 780, 782. 

The claim has been made also that it is only in a technical sense that 
these two companies could be called distinct entities. They had the same 
capital stock and practically the same stockholders, officers and agents; 
the Maine company had taken over all the assets and assumed all the 
habilities of the other, and was carrying on the same business, at the 
same stand, in the same manner and under the same management. The 
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master has found that for practical purposes the two companies were 
the same. Accordingly, the plaintiff claims that an agreement with the 
one is the same as an agreement with the other, that the defendant's 
ignorance of their separate identity was immaterial, that the agreement 
may be treated as made with either company indifferently, was capable 
of enforcement by either or at least by the Maine company, and is valid 
in the hands and for the benefit of the plaintiff. But we cannot assent to 
this reasoning. These are two distinct corporat^ions, creatgd-byLthe la^ s 
of two different states. The powers of each corporation are limited and 
controlled by the statutes of the state which created it, and it is scarcely 
conceivable that the statutes of the two states are the same or that the 
franchises and powers of the two corporations are identical. But if this 
were so, it would remain true that they are the creation of two different 
governments, the offspring of different parents, and not only distinct 
legal entities, but having separate and distinct existences. . . . 

The contract in this case is one requiring a relationship of particular 
trust and confidence, and such j^cQiitiact cannot ̂ ^̂̂ ^̂̂  
witho^ ^ consent of the ^ contract. The_grant of ^ 
exclusive affincy to sell one's goods presupposes a reliance upon and con-
fidence^ the agent by Ae principal, even though the agent be what 
i r fgjueMy'caTTe'd^^^^^ "impersonal" corporation. It is apparent that 
the principal in this case must have relied upon the "legal equation" 
represented by the corporation which it chose as its sole sales representa-
tive in a large area; otherwise, the surrender of the right to grant addi-
tional agencies is illogical. 

The plaintiff has argued that the fact that the assignment is made 
from one corporation to another alters the rule of non-assignability of 
the agent's duties under the contract. The New York Court of Appeals 
met this argument in an early phase of the New York Bank Note Com-
pany litigation. See New York Bank Note Co. v. Hamilton Bank Note 
E. ir P. Co., 180 N.Y. 280, 73 N.E. 48, 51-52: 

The plaintiff was not only technically but substantially a different 
entity from its predecessor. It is true that in dealing with corporations 
a party cannot rely on what may be termed the human equation in the 
company. The personnel of the stockholders and officers of the company 
may entirely change. But though there is no personal or human equation 
in the management of a corporation, there is a legal equation which 
may be of the utmost importance to parties contracting with it. In 
dealing with natural persons in matters of trust and confidence, personal 
character is or may be a dominant factor. In similar transactions with a 
corporation, a substitute for personal character is the charter rights 
of the corporation, the limits placed on its power, especially to incur 
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debt, the statutory liability of its ofiicers and stockholders. These are 
matters of great importance when, as at present, many states and terri-
tories seem to have entered into the keenest competition in granting 
charters; each seeking to outbid the other by offering to directors and 
stockholders the greatest immunity from liability at the lowest cash 
price. . . . 

Judgment must be entered for the defendant. 

A M E R I C A N B R I D G E C O . et al. v. C I T Y O F B O S T O N 

1909, 202 Mass. 374, 88 N.E. 1089 

The plantiffs had received an assignment of all money due or to become 
due by the City of Boston to one Coburn under two contracts and now 
seek to recover the amount authorized by two architects' certificates. 
Shortly after they were issued Coburn defaulted, and the city desires 
to recoup the damages resulting from the breach and deduct it from the 
amount of the two certificates. The default took place, however, after the 
city had received notice of the assignment. This is an action by the 
assignee to recover. 

H A M M O N D , J . . . . The assignment of a chbs£ in action conveys, as 
between assignor and assignee, merely the nghTwhich the assignor then 
possesses to that thing; but as between the assignee and the debtor it 
does not become operative until the time of notice to the latter, and 
does not change the rights of the debtors against the assignor as they 
exist at the time of the notice. 

It becomes necessary to consider the exact relation between the de-
fendant and Coburn, the assignor, at the time of notice. The auditor has 
found that written notice of the assignments were given to the defendant 
on November 14, 1902, before the service of any trustee process. At that 
time there does not seem to have been any default on the part of Co-
burn. At the time of the notice what were the rights between him and the 
defendant, so far as respects this contract? He was entitled to receive 
these sums, but he was also under an obligation to complete his contract. 
This right of the defendant to claim damages for the nonperformance of 
the contract existed at the making of the contract and at the time of 
assignment and of notice, and the assignees knew it, and they also knew 
that it would become available to the defendant the moment the assignor 
should commit a breach. Under these circumstances it must be held that 
the assignees took subject to that right. . . . Even if the sums were due 
and payable in November, 1902, at the time of notice, still if this action 
had been brought by the assignor after the default, there can be no doubt 
but that the defendant would have had the right to recoup the damages 
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suffered by his default. And the assignees who seek to enforce this claim 
can stand in no better position in this respect than the assignor. 

Judgment for defendant. 

RUSSELL V. FRED G. POHL CO. 
1951, 7 N.J. 32, 80 A.2d 191 

The plamtiff Russell obtained a judgmfflt against the defendant in 
the amount of $7,169.28. A writ of attachment was issued, which in effect 
sought to gain for plaintiff the amount respondent, American Type Found-
ers, Inc., owed the defendant. The garnishee, American Type Founders, 
Inc., admitted that it owed the defendant in excess of $7,169.28 but 
stated that after the attachment it paid all it owed to Title Guarantee and 
Trust Company, to whom the amount had been assigned by Pohl and Co. 
prior to plaintiff's attachment. The lower court held the payment to the 
assignee to be a proper one, and the plaintiff appealed. 

HEHEH, J . . . . The contention is that where a garnishee in attachment 
"pays over funds of the defendant to a third party asserting a claim to 
said funds by virtue of assignment," the "payment being made after 
attachment and contrary to R.S. 2:42-27 (N.J.S.A.) and Rule 3:72-3," the 
garnishee is guilty of a contempt of court and is liable for the payment 
of plaintiff's judgment in attachment, "irrespective of the merits of the 
claim of the third party." . . . 

But the fallacy of this argument lies in the unwarranted assumption 
that the assigned credits remained the property of the defendant in 
attachment. When the writ of attachment issued, there had been an 
absolute assignment of the rights and credits in question by the de-
fendant in attachment to the Title Guarantee and Trust Company, with 
notice of the assignment to the debtor. , . . 

By force of the assignments, the relation of debtor and creditor had 
ceased to exist between the respondent and the defendant in attachment 
when the writ issued, and there was no property of the defendant in 
attachment in respondent's hands upon which the writ could operate, 
and so the respondent is not chargeable as garnishee. There was nothing 
in respondent's possession belonging to the principal debtor which was 
subject to garnishment. . . . 

The gerieml m ^ that priorj5f„jln„lime Aeternm 
an~'^achment or garnishment and an assignment of a chose in action. 
. 7 ". By a valid and effective assignment, the title to the chose in action 
vested in the assignee; and payment after notice of the assignment to 
any person other than the assignee will not relieve the debtor of his 
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duty to the assignee. . . . Notice of the assignment charges the debtor 
with the duty of payment to the assignee. . . . 

The judgment is affirmed. 

ADAMSON V. PAONESSA et al. 
1919, 180 Cal. 157, 179 Pac. 880 

Interpleader suit by John Z. Adamson, treasurer of the city of Calton, 
against Geo. C. Paonessa, Charles W. Lloyd, and the National Surety 
Company. It appears that Paonessa was to do certain street work for the 
city and as such secured a bond for faithful performance with the Na-
tional Surety Company as surety. In order to obtain the surety, Paonessa 
agreed that all payments were to be withheld until completion and then 
paid to the surety company. Following completion of construction and 
final payment to the surety, it was to return the money to Paonessa if the 
surety had incurred no liabilitities. This agreement between Paonessa 
and the surety was, under the circumstances, found to be an assignment. 
Later because of loans made to him, Paonessa made an assignment of 
his claim to one Lloyd, who immediately served notice on the city clerk 
of the assignment. The city had no notice of the prior assignment. The 
treasurer was just ready to make the payment in bonds to Lloyd when 
the surety company intervened, as they had been compelled to pay 
material-men some $10,000. 

LAVIT^OR, J. . . . The surety company neglected to give immediate 
notice of the assignment to it, and before it gave such notice Lloyd had 
taken as assignment for a valuable consideration without notice or 
knowledge of the prior assignment, and had given notice of his own 
assignment. The rule is well established in such a case. It is thus stated 
in Widenmann V. Weiniger, 164 Cal. 667: ". . . As between successive 
assignees of a chose in action, he_w^I^haye_^_preferencfi-J^ ^rst ^yes 

the^debtor^ even j fhgjbe a subsequent assignee,_prpvidin^^ 
taking it he had no notice of a prior assignment." 

The judgment of the lower court, therefore, in directing the delivery 
of the bonds to Lloyd, was correct and to that extent is affirmed. . . . 

WESLEY V. ELECTRIC AUTO-LITE CO. 
1959, (Common Pleas, Ohio) 155 N.E. 2nd 713 

LEIS, J. This is an action brought by Ransom Wesley against the 
Electric Auto-Ijte Company for wages allegedly due him from the de-
fendantrPlaintiff is an employee of the defendant and is a member of 
the Local 68, Metal Polishers, Buffers, Platers and Helpers International 
Union. Plaintiff stands in the shoes of a third party beneficiary to a con-
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tract entered into between defendant and plaintiffs bargaining unit, 
said Local 68, and for his claim avers that defendant corporation has 
breached said contract, thereby resuRing in a loss to plaintiflE of some 
fifty-six hours or work at $2.60^2 per hour. 

The demurrer of the plaintiff to defendant's amended answer having 
been overruled, the case was tried before the Court, a jury having been 
waived. . . . By way of background, it should be stated that the de-
fendant corporation was engaged in the manufacture of various electric 
auto accessories, including automotive lamps. While defendant produced 
for various customers, the Chrysler Corporation accounted for approxi-
mately eighty-five per cent of the volume of production (R. 49). The 
evidence shows that beginning in December of 1955, the orders to de-
fendant from its chief customer, Chrysler, were cut severely by what 
counsel for defendant aptly described as a "blizzard of cancellations." 
. . . At the time of the cancellations, the plant was working a five day 
week. Due to the order cancellations, the decision was made by defendant 
corporation to cut down to a four day week without a reduction in 
working force. (R. 72.) As a result, plaintiff was laid off seven consecutive 
Fridays from February 10, 1956 to March, 1956, although he reported 
for work each of the seven Fridays in question. (R. 39^0. ) Therein lies 
the crux of this lawsuit. 

It is the claim of plaintiff that being third man in seniority in his 
union (R. 39), he was entitled under Local 68's contract with defendant 
corporation, to continue his full time work week, until probationary em-
ployees, and those employees with less seniority than he were laid off 
first. 

Both parties cite the agreement of July 11, 1955, between the Electric 
Auto-Lite Company Lamp Division and the Metal Polishers, Buffers, 
Platers and Helpers International Union in support of their positions. 

There are three pertinent parts of this Agreement to which the Court 
will refer. 

The first part is Article III (A) "Working Hours": 

(A) Eight (8) consecutive hours, except for the lunch period, shall constitute 
a normal work day, and forty (40) hours of five consecutive days (Monday, 
Tuesday, Wednesday, Thursday, and Friday) shall constitute a normal week's 
work except when a holiday occurs on these days, in which event thirty-two 
(32) hours shall constitute a week's work. [Emphasis added.] 

The next part is Article VI (G) which the Court will label the "senior-
ity clause": 

(G) When it becomes necessary to reduce the working force of a depart-
ment, probationary employees will be hid off first. Thereafter, layoffs will he 
made according to seniority to provide normal eight (8) hours per day and 
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forty (40) hours per week for employees in the polishing and buffing depart-
ments; . . . 

To put it simply, plaintiff says that under the seniority clause he is 
entitled to a forty hour week until all thoise with less seniority than he 
are laid off first. . . . 

Upon the evidence and law, the Court finds that plaintiff is a third 
party beneficiary to the contract of July 11, 1955, between The Electric 
Auto-Lite Company Lamp Division and the Metal Pohshers, Buffers, 
Platers and Helpers International Union; that plaintiff being third man 
on the seniority list has a contractual right under the seniority clause 
VI(G) to have those with less seniority laid off first; that plaintiff's em-
ployment was reduced contrary to the provisions of the seniority clause 
and that plaintiff is entitled to recover therefor. 

Judgment for the plaintiff. 

Review Questions and Problems 

1. P employed A to work, the latter agreeing to a reasonable restraint 
horn competing when employment terminated. P sold his business to 
T, and assigned the contract. A quit and began to compete imme-
diately in the area. Has T a good cause of action against A, who urged 
such a contract could not be assigned? 

2. C, a contractor with wide experience in organizing and building can-
ning factories, contracted with A and B to form a corporation and 
construct a canning factory to fit their needs. He assigned the contract 
to H, who knew nothing about canning factories. Are A and B bound 
to permit H to carry out the agreement? 

3. R, working for L Railway, owed A $75 and as.signed to A future 
wages as security for the debt. R had no contract of employment 
which would run for a definite period, but was employed at the time 
of assignment. His employer paid the money to A, but R is seeking 
to recover the amount of L, contending wages earned under such 
circumstances were not assignable. Is L liable to R? 

4. Suppose that A contracts to build a house for B at a certain contract 
price. A later assigns the contract to C, who agrees to complete the 
building. What right has B against A if C fails to build the house? 

5. M, who held a $30,000 interest in the estate of an uncle, made an 
assignment of one-half of his interest to his wife, without receiving 
any consideration therefor. Later he assigned all of his interest to the 
X Company. The company immediately notified the executor of the 
estate of the assignment. M's wife had failed to give notice until some 
time after the second assignment. Whose claim is superior? 

6. Bank sued on a conditional sales contract for equipment signed by C, 
the contract providing that, in event it was later assigned by the 
seller, C waived any defenses he might have had against the seller. 
Seller assigned the contiact to Bank, and C refused to pay because 
the equipment was defective. The court gave judgment for Bank. 
Was this a good decision? 
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7. Home Co. agreed to make loans to Shaw up to a total of two and one 
half million dollars on properties to be built with guaranteed loans 
under the Serviceman's Readjustment Act. Shaw assigned this con-
tract to Ott, and Home Co. refused to accept the loan commitment. 
The court held the contract to be nonassignable. Was this sound? 

8. A gave a mortgage to B to secure a loan of $10,000. Later A sold the 
property to C, who assumed and agreed to pay the mortgage debt. 
Does this give to B an action against C if he falls to pay the debt at 
maturity? Does the agreement release A from further hability? 

9. H held a life insurance policy in N Company which had lapsed but 
which carried a cash surrender value of $500. H assigned the policy 
right to M. M demanded payment from N Co., but it paid H. May 
M recover of N Co.? 

10. S sold a truck to B for $2,500, the contract reciting the wrong serial 
numbers. B was called in to sign a new contract in which the correct 
serial number was indicated. Both contracts included the promise to 
pay for the delivered truck. B neglected to have the first contract 
canceled and returned to him, and S assigned both contracts to inno-
cent third parties. Will the assignee of the contract containing wrong 
serial numlsers be able to recover of BP 

n . A was engaged by a milk producers' association for one year to pick 
up and deliver milk of the members to a certain dairy company, the 
compensation being an agreed amount for each 100 pounds delivered. 
A assigned the contract to B. Was the association bound to permit 
B to pick up and deliver the milk? 

12. A deeded land to B, who agreed, as part of the consideration, to pay 
C $1,500 upon death of A. Later A and B agreed that B should not 
pay C any amount. In the interim, C, a donee, learned of the first 
deed. Later, when A died, C sued B on his signed promise. Is B liable? 

13. L Co. issued a life insurance policy upon the life of A, it providmg 
that the policy could not be assigned without the consent of L Ca 
The right to money under the policy had matured, and A assigned 
the money claim to M. When the company refused to pay, M brought 
suit. The court allowed M to recover. Is this a sound decision? 

3 
D i s c h a r g e 

of 
C o n t r a c t s 

2-125. Performance. The customary manner of obtaining a discharge 
of a contract is by complete perfoman̂ ^̂ ^̂ ^̂  After all the terms~oFlhe 
agreement have been fully complied with by both parties, the contract no 
longer exists. 

Executory agreements may be discharged by mutual agreement of 
the parties; the release of one party to the contract furnishes the con-
sideration for the release of the other. An agreement which is fully 
performed on one side and executory on the other may not be discharged 
in this manner. The agreement to discharge the party under duty to 
perform is, in such a case, without consideration to support it, unless 
there is a clear indication of an intention to make a gift. 

2-126. Payment. The final act of performance in many contracts con-
sists in the payment of a money debt, and there are at least three features 
of payment that deserve special treatment. These features are suggested 
in the form of the following questions: What constitutes payment? Which 
of several items has been paid? What is good evidence of payment? 

In answer to the first question, there is no doubt that the transfer of 
money acts as payment, but the receipt of the debtor's check, his note, 
or an endorsed check^ or note of someone else is not payment unless the 
creditor expressly receives such items as payment. They are considered 
as conditional payment, payment becoming final only when the instru-
ments are honored. The same appears to be true of the assignment of an 
account receivable. Unless indicated otherwise, the assignment is re-
ceived as collateral for the principal indebtedness, and unless the as-
signed claim is collected, the debtor must pay his indebtedness. 

A debtor who owes several obligations to his creditor is free at the 
time of payment to stipulate which of the several obligations he is pay-
ing, and the creditor who receives such payment is obhgated to follow 
the instructions given. In the absence of any instructions, the creditor 
may apply the payment on any of several obligations that are due or 
he may credit a portion of the payment upon several obligations. The 

1 Tuckel et al. v. Jurovaty, page 316. 
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creditor, in the absence of instructions, may apply a payment against 
a claim that has been outlawed, but this will not cause the outlawed 
claim to revive where other obHgations existed against which the pay-
ment could have been applied. A claim based upon an illegal considera-
tion may not be credited where legal claims exist. Furthermore, if the 
source of a payment is someone other than the debtor and this fact is 
known to the creditor, the payment must be applied in such a manner 
as to protect the party responsible for payment. Hence, if a surety sup-
plies the money for the payment and the creditor knows it, he is bound 
to apply the payment on the obligation for which the surety was second-
arily liable. Finally, if the creditor fails to make a particular application 
prior to the time the issue is raised in court, the payment is applied 
against the debtor's obligations in the order of their maturity, except 
where the creditor holds both secured and unsecured obligations, in 
which event the courts are inclined to apply it on an unsecured obligation 
which is matured. Similarly, if both principal and interest are due, the 
court considers the interest to be paid first, any balance being credited 
to the principal. 

A receipt is acceptable evidence of payment, although it may be re-
butted by evidence showing it to be in error or to have been given under 
mistake. A check is evidence of payment, but the evidence is more con-
clusive where the purpose for which it is given is stated on the check. 

2-127. Accord and satisfaction. An accord consists of an agreement 
between contracting parties whereby one of them is to do something 
different from that called for by the contract. This accord is satisfied when 
the terms of the new agreement are fully performed. Both accord and 
satisfaction must take place before the old obligation is discharged, un-
less the new agreement expressly states that it is being substituted for 
the old.^ The new agreement of itself does not terminate the old agree-
ment. To illustrate: A purchased a used car from B and agreed to pay 
him $600 within sixty days. A failed to pay B at the end of the period, 
and a new agreement was entered into whereby A was to deliver two 
used cars, accurately described, in full payment of the debt. At any time 
before the used cars are delivered, B may recover upon the original con-
tract. The delivery of the cars constitutes the satisfaction of the accord, 
and thus discharges the old contract. 

2-128. Novation. Novation is an agreement whereby an original party 
to a contract i s j e p l a c e d _ ^ ^ new_jparty. In order for the substitution to 
be effective, it must be agreed to by all of the parties. The remaining 
contracting party must agree to accept the new party and at the same 
time consent to release the withdrawing party.® The latter consents to 

2 Virginia-Carolina Electrical Works, Inc. v. Cooper et al., page 317. 
3 Strunk Chain Saws, Inc. v. Williams, page 319. 
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withdraw and permits the new party to take his place. The new party 
agrees to assume the burdens and duties of the retiring party because 
of some consideration which he receives. Provided none of these essen-
tials is missing, the withdrawing party is discharged from the old agree-
ment. To illustrate: A purchases an automobile from B, and after making 
a small down payment, agrees to pay the balance of $400 within six 
months. Finding times somewhat hard, A sells the car to C, who agrees 
to pay the balance to B. Both parties notify B of this arrangement. As 
yet no novation is completed, because B has not agreed to release A and 
to look to C for payment. If B releases A, A is discharged from any duty 
arising under the original agreement, and a novation is created. 

2-129. Cancellation and alteration. An intentional cancellation or 
alteration of the written evidence of an agreement will have the effect 
of discharging it. This situation arises most frequently with negotiable 
instruments. An intentional material alteration of a note or check avoids 
the instrument. 

2-130. Statute of Limitations.* The Statute of Limitations prescribes 
a time limit within which suit must~ be sfarteJ"affei; a ISiS^^ 
arises^ Although the period varies from state to state, the one most fre-
quently mentioned for contracts is six years. A few states make the 
period as short^asjhreej^ears, and some distinguish between written and 
oral contracts, making the period longer for those which are written. The 
purpose of this legislation is to bar delay in bringing action until long 
after evidence is lost or important witnesses have died. Any contract 
action must be brought within the prescribed period after the obligation 
matures or after the cause of action arises, as the case may be. 

Any voluntary^ part payment made on a money obligation tolls the 
statute, starting it to run anew, unless made under circumstances such 
as to negate an intent to pay the balance. Similarly, any new promise 
or clear acknowledgment of the indebtedness renews the obligation and 
starts it to run anew even though it had been entirely outlawed, no new 
consideration being required to support the promise. If the old obligation 
has expired, a new promise may be partial or conditional. Since there is 
no duty to pay the debt, the debtor may attach such conditions to his 
new promise as he sees fit. A few states require the new promise or 
acknowledgment to be in writing, particularly where the original obliga-
tion was in writing.® 

The period during which a debtor removes himself from the state or 

The Code provides that claim based upon contracts for sale of personal property 
are outlawed after four years. The contract itself may set a shorter period of not less 
than one year if the parties see fit to insert such a provision. 

* Nilsson et al. v. Kielman et al., page 321. 
® Whale Harbor Spa, Inc. v. Wood, page 322. 
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the period when the debtor or creditor is incapacitated by minority or 
insanity is usually totally or partially eliminated from the period pre-
scribed by statute. In other words, the debtor's absence from the state 
extends the period within which an action may be brought against him, 
and a minor usually has a short time in which to bring action after he 
reaches his majority, although the full period set by statute has expired 
eariier. 

B A N K R U P T C Y " 

2-131. Kinds of bankruptcy. The federal government has by statute-
the Bankruptcy Act—provided a procedure whereby, under certain con-
ditions, one may be discharged from his obligations. He is permitted to 
start his business life anew, unfettered by weighty obligations assumed 
in the past. The filing of a voluntary petition in bankruj)tcy usuallx.ac-
complishes this result. The federal court, througih its designated officers, 
takes control of all property involved, turns it into cash, pays all expenses, 
and uses the balance to pay off creditors as far as possible. 

At the same time the Bankruptcy Act has made it possible for a creditor 
of an insolvent debtor to get his full share of the insolvent's estate, by 
filing j n involuntary jBgtitiQnJiLJ?.ankn^ 

"cannot be ^ F c e 3 ~ i n t o T n ^ ^ 
at least $1,000. Provided twelve or more creditors exisT, the petition must 
be signed by at least three of th^m—6th"erwise, only one need sign. The 
petitioning creditors as a group must also own definite unsecured claims 
totaling $500 or mOTe. Relatives^ persons holding fully_ secured claims, and 
other biased creditors are iiot counted^ m determining the nurnber of 
credTtors^equired to sign the petition. I f j l ^ e ^ r ^ onl̂ ^ 
otIie7 than relatives, one ..creditor may bring about involuntary.^ bank-
ruptcy regardless of the total number oJ creditQrsinyjjlyed, 

2-132. WiSo i n c i y ^ b e c o m e A r i y p e ^ n , finn, or corporation 
may become a voluntary bankrupt, witlTthe exception of five types of 
•"cOTpofatSns. Railway, banking, insurance, municipal, and buiUing and 
loan^orporations may nof become voluntary bM but an insolvent 
railway may petitio a bankruptcy court for confirmation of a reorganiza-
tion plan, provided the plan has first been approved by the Interstate 
Commerce Commission. 

Any natural jperson, except a farmer or wage eamer, any partnership, 
® A number of the sections included under bankruptcy do not bear on the subject 

of discharge of contracts, but because of those that do, the subject is treated at this 
point for convenience sake. 
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and any moneyed business or commercial corporation except the five 
"preyio^Iy mentioned, may: be atljiulgod an involuntary bankrupt for 
propCT c ^ s e . It should be noted that three new groups are exempt from 
involuntary bankruptcy, namely, farrners, wage earners, and nonbusiness 
corpora.tions-

A farmer is defined as anyone engaged in the tillage of the soil, raising 
poultry or livestock and their products, or operating a dairy. If he spends 
most of his time on the farm and expects to derive most of his income 
from it, he is deemed a farmer although he is incidentally engaged in 
other enterprises.'^ A wage earner is one who works for another at a rate 
of pay of $1,500 a year -

2-133. Acts of bankruptcy. The puipose of inyoluBtary;_bankrupt^^^ 
is jo jorce^ an equal-distribution of an insolvent debtor's assets. In this 
connection it should be noted that rnere inso^ency affords no_basis for 
a petition in involuntary bankruptcy.. Unless a debtor Iws committed-some 
act which indicates an intention to abuse or to prefer certain creditors, or 
has done sometlm^ w^ shows a willingness to have his assets dis-
'^JlMl^^Sioypluntary bankruptcy is impossible. The Bankruptcy Act sets 
forth six acts,^o^ of which must be committed wjthin four months prior 
to the petition b^oreTSwluntary^baiKruptcy proceedings are possible. 

. ^ t j ^ f bankruptcy by^^erson shall consist of his having: 
1. Conveyed, transferred, c ^ n c ^ e d , or ren^vec^or permitted to l^e 

conceals, or r e e v e d , any part of his property with intent to hinder, 
delay, or defraud his creditoxs, or any of them;. 

2. Transferred while m̂^̂  portion of his property to one or 
more of .his_creditor^^ 
creditors;® 

3. S i ^ e r e ^ O T ^ n n i t i e ^ , while insolvent_any creditor to obtain a lien 
upq«^^_pipjierty^ t̂ ^̂  not having vacated or dis-
charged_suidlJien Mthin thirty days from the date thereof or at least 
five days before the date set for any sale or other disposition of such 
property; 

4. M a ^ a^erieral assign the benefit of creditors; 
5. While insolvent or unable to pay his debts as they mature, pro-

cured, permitted, or suffered voluntarily or involuntarily the appointment 
of a receiver or trustee to take charge of his property; 

6. Admitted in writing his inability to pay his debts and Ws willing-
ness tF"Ee^judged a bankrupt. 

Attention should be called to the fact that the second, third, and fifth 
acts must be accompanied by insolvency at the time they are committed. 

'' Rice V. Bordner, page 323. 
® In re Stovall Grocery Co., page 324. 
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With respect to the first, fourth, and sixth acts, insolvency is not required. 
Another provision of the act, however, makes solvency at the time the 
petition is filed a good defense to the first act of bankruptcy. In none of 
the other acts is solvency at the time the petition is filed important. In 
the first three instances mentioned, it is a matter of insolvency at the time 
the act is committed. Insolvency, as used in bankruptcy, refers to a situ^ 
ation in which the debtor's assets vajued on the a vQluntary sale 
fai l jo equal his liabilities. 

It should~Be emphasized, concerning the third act, that it is not the lien 
which constitutes the act of bankruptcy, but it is the failure to vacate it 
within the time allotted to the debtor. 

The petition in involuntary bankruptcy must be filed within four 
months of some act of bankruptcy. Whenever recording is required in 
order to render a transfer fully effective, the four months' period is cal-
culated from the date of recording and not from the date of the transfer, 

2-134. Officers of the court. The bankruptcy petition is filed with 
the clerk of the Federal District Court and is then referred to the referee, 
who is appointed by the court to hear the evidence and to submit his 
findings to the court. All dividends are ordered paid by the referee, he 
being a semiadministrative and judicial oflScer. 

A trustee is elected by the creditors at the first meeting, a majority in 
number and amount of claims held by those present at the meeting being 
necessary for election. The trustee then takes title to all property, both 
real and personal, owned by the bankrupt at the time the petition was 
filed. It becomes his duty to dispose of the property as best he can, un-
der the supervision of the court, for the benefit of creditors. Personal 
property, purchased by an innocent party from the bankrupt after the 
filing of the petition but before the trustee or receiver takes possession, 
remains with the purchaser. Any property received by the bankrupt after 
the filing of the petition belongs to his new estate, except that all devises, 
bequests, or inheritances received within six months thereafter belong to 
the trustee. Executory contracts may be accepted or rejected within 60 
days after the petition in bankruptcy has been passed upon. If the trustee 
chooses to reject a long-term contract, the other party is then permitted 
to file a claim for damages against the bankrupt estate. In case of leases, 
however, the landlord may file a claim for all past due rentals and for 
damages caused by breach of the lease agreement, but the latter claim 
shall not be in excess of one year's rental. 

A receiver is a temporary officer appointed by the court to take charge 
of a bankrupt's property until a trustee is appointed. He is appointed only 
when someone is required to care for the property in this intervening 
period in order to avoid waste or loss. 
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2-135. Recoverable preferences. Any transfer of property by an in-
solvent person to a particular creditor that has the effect of preferring 
that creditor above the others constitutes a preference. A preferential 
transfer may be recovered by the trustee if it took place within the four 
months preceding the filing of the bankruptcy petition, and if the creditor, 
at the time of the transfer, knew, or had cause to believe, that he was 
obtaining a greater percentage of his claim than other creditors could 
recover.® The transfer may consist of the payment of money or the trans-
fer of property as payment of, or as security for, a prior indebtedness. A 
mortgage or pledge may be set aside as readily as payment, providing it 
is received by the creditor with knowledge of the debtor's insolvency. 
Such pledge or mortgage can be avoided, however, only if it was received 
within the immediate four months prior to the filing of the petition of 
bankruptcy and was obtained as security for a previous debt. In the case 
of the mortgage, the four months' period dates from the recording of the 
mortgage rather than from its signing. 

If the property received by a preferred creditor has been sold to an 
innocent third party, recovery of the property may not be had, but its 
value may be obtained from the creditor. A creditor, however, who in 
good faith extends additional credit after having received a preference, 
may deduct from the recoverable preference the amount of any new un-
paid credit items. In this manner, a creditor who attempts to help an 
insolvent debtor out of his financial difficulties is not penalized if, after 
obtaining payment, he extends no greater credit than the old claim 
amounted to. 

Any judgment lien obtained within the four months' period is void, 
irrespective of knowledge, so long as it continues to maintain the charac-
ter of a lien at the time the petition in bankruptcy is filed, if the judg-
ment was obtained while the debtor was insolvent. 

2-136. Exceptions to recoverable preference rule. Payment of a 
fully secured claim does not constitute a preference and, therefore, may 
not be recovered. 

Transfers of property for a present consideration may not be set aside. 
A mortgage given to secure a contemporaneous loan is vaUd although the 
mortgagee took the security with knowledge of the debtor's insolvency. 
An insolvent debtor has a right to extricate himself, as far as possible, 
from his financial difficulty. 

Any debtor of a bankri^itjnay set off against the amount he owes the 
bankrupt estate any sum which the estate owes him.^" To the extent of 
hjs set-off against the estate, he becomes a preferred creditor, legally 

9 Marks, Trustee v. Goodyear Rubber Sundries, Inc., page 324. 
10 Frank v. Mercantile Nat. Bank, page 326. 
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entitled to his preference. This rule is ipt applicabk-aihere/the claim 
agauM^ ^created with the express 

^ ^ o p ^ f set^o^A b a n k e t has loaned a bankrupt $2,000 and happens 
t^have $1,500 of the bankrupt on deposit at the time of bankruptcy, js_ 
a preferred creditor to the extent of the_ deposit. This set-off must be al-
lowiHTunless the evidence discloses tlmJLtlie^^ d^ the 
expr¥S ^f^preferririgjhe bai ik^In^ j^h a case the_depQ5ltJbe-_ 
c o m ^ ^ a r T o f the bankrupt estate. 

2-137. Provable claims. Not all claimants against a bankrupt may 
share in his assets. Those claims upon which dividends are paid are called 
provable claims and must be filed within six months after notice of the 
first creditors' meeting. All judgments, workmen's compensation awards, 
and claims founded upon a contract are provable; thus, any debt or claim 
for damages because of breach of contract may be filed. Disputed con-
tract claims that have not been made definite at the time for filing are 
made certain by court decree or agreement prior to the payment of 
dividends by the trustee. 

Tort claims-demands made because of injury to person or property-
are not provable unless they have been reduced to contract or judgment 
prior to the petition in bankruptcy, except that, in torts involving negli-
gence, the injured party may prove his claim if he has instituted suit 
prior to the filing of bankruptcy proceedings. Thus, A, who has an action 
against B because of an assault by the latter, is deprived of any share in 
B's bankrupt estate, provided the petition in bankruptcy is filed before A 
has reached an agreement with B. As noticed in the succeeding section, 
however, the claim is not discharged, and may be enforced against any 
new assets B may acquire. 

Claims for costs in suits started against the bankrupt or in cases started 
by him and abandoned by the trustee are also provable. Taxes also repre-
sent provable claims. 

A claim by a creditor who has received a recoverable preference is not 
allowed until he has returned the preference. If a creditor has knowingly 
received payment of a claim from an insolvent debtor within four months 
of bankruptcy, he is not entitled to prove other claims until he has sur-
rendered the preference that he received. 

2-138. Claims »hat ore discharged. All provable claims, with a few 
exceptions, are discharged by a discharge in bankruptcy. The most im-
portant of these exceptions are claims for taxes, losses resulting from 
breach of trust by one acting in a fiduciary capacity,^^ liability resulting 
from willful or malicious tort,^^ wages earned within three months of 

11 Airo Supply Co. v. Page, page 326. 
12 Wegiel V. Hogan, page 328. 

DISCHARGK OF CONTRACTS 313 

filing of the petition in bankruptcy, and liabilities for property or money 
obtained under false pretenses or by fraudulent representations. Non-
provable claims, not being discharged, also continue as claims against the 
bankrupt after his discharge. 

It becomes the duty of the bankrupt, as soon as a petition in bank-
ruptcy is filed, to schedule all his creditors and the amount due each. The 
claim of any creditor who is not listed and who does not learn of the 
proceedings in time to file his claim is not discharged. The bankrupt, un-
der such circumstances, still remains liable. 

In addition to providing that certain claims are not discharged, the 
Bankruptcy Act provides a number of circumstances under which the 
bankrupt may not obtain a discharge. In such a case the assets of his 
present estate are distributed among his creditors, but he remains liable 
out of future assets for that portion of the claims that remains unpaid 
after all assets have been liquidated and distributed. The Bankruptcy Act 
states the following about the discharge of bankrupts: 

The court shall grant the discharge unless satisfied that the bankrupt 
has (1) committed an offense punishable by imprisonment as provided 
under this Act; or (2) destroyed, mutilated, falsified, concealed, or failed 
to keep or preserve books of account or records, from which his financial 
condition and business transactions might be ascertained, unless the court 
deems such acts or failure to have been justified under all the circum-
stances of the case; or (3) obtained money or property on credit, or ob-
tained an extension or renewal of credit, by making or publishing or 
causing to be made or published, in any manner whatsoever, a materially 
false statement in writing respecting his financial condition; or (4) at any 
time subsequent to the first day of the twelve months immediately pre-
ceding the filing of the petition in bankruptcy, transferred, removed, de-
stroyed, or concealed or permitted to be removed, destroyed, or con-
cealed, any of his property, with intent to hinder, delay, or defraud his 
creditors; or (5) has within six years prior to bankruptcy been granted a 
discharge . . . ; or (6) in the course of a proceeding under this Act re-
fused to obey any lawful order, or to answer any material question ap-
proved by, the court; or (7) has failed to explain satisfactorily any losses 
of assets or deficiency of assets to meet his liabilities. 

Any of the circumstances mentioned may be set up by a creditor as a 
bar to a discharge, or they may be set up by the trustee, when he has 
been authorized to do so by the creditors. Furthermore, if any creditor 
can show reasonable cause for believing that the bankrupt has done any 
of the things mentioned, the burden shifts to the bankrupt to show that 
he has not committed an act that will bar discharge. In addition, it 
should be suggested that the discharge of a partnership does not act as a 
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discharge of the individual members ot the firm. They are discharged 
only upon action of the court in their behalf as individuals. 

2-139. Exemptions. The bankrupt is allowed the exemptions provided 
by the lavî  of the state in which he resides. Such laws usually provide for 
a certain sum in cash or personal property and, if the bankrupt owns his 
homestead, some additional amount. 

2-140. Priority of claims. Since the trustee's title to property is only 
the title previously held by the bankrupt, any valid lien against the 
property continues after bankruptcy and must be paid first if the trustee 
desires to dispose of the property free of encumbrances; otherwise, the 
lienholder merely enforces his lien. Should a sale of the property fail to 
pay the entire secured debt, the creditor then becomes an unsecured 
creditor for the deficit. 

The Bankruptcy Act provides a definite order for the payment of 
provable claims as follows: 

1. Costs of preserving and administering the bankrupt estate. 
2. Claims of wage earners not exceeding $600 to each claimant, pro-

vided the wages have accrued within the three months preceding bank-
ruptcy.̂ ® 

3. Claims for money expended in defending against or setting aside 
arrangements of the bankrupt debtor. 

4. Claims for taxes. 
5. Claims for rent granted priority by state statute and any claims al-

lowed priority by federal law. Many of the claims held by the federal 
government have been given priority under this provision. 

6. Claims of general creditors. 
In case funds are insufficient to pay in full any particular class of 

creditors, the funds available for such group are distributed in propor-
tion to the amount of each claim, all classes falling lower in the list re-
ceiving no payment. For example, if the assets are insufiicient to pay the 
claims of wage earners of $600 per person and earned within the previous 
three months in full, the wage earners would share proportionately the 
amount available, but the claims for taxes and general creditors would 
not share, no payment being made on them. 

2-141. Fraudulent conveyances. Conveyances of property to relatives 
or friends that are made for the purpose of hindering, delaying, or de-
frauding creditors may usually be set aside by the creditors.^* This rule 
applies whether or not bankruptcy has intervened. In any case where the 
conveyance leaves the transferor without sufficient assets with which to 

IS United States v. Munro-Van Helms Company, Inc., page 330. 
Cross V. Commons et al., page 331. 
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pay his debts, the transfer is said to be fraudulent. The courts insist that 
one must be "just before he is generous." 

If property has been fraudulently transferred to an innocent third 
party, it can be avoided only if the consideration given for it was inade-
quate, and then only if the third party is reimbursed to the extent he 
gave consideration for it. Property may be taken from a person who re-
ceives it with knowledge of the fraud, in which case the person becomes 
an ordinary creditor of the debtor. 

The states usually impose no time limit in which an action may be 
brought by creditors to set aside a fraudulent conveyance. Whenever 
creditors discover that such a transfer has been effected, they are free 
to institute an action for the purpose of restoring the property to the 
debtor's estate, in which it may be attached and sold by his judgment 
creditors or used by a bankruptcy court in paying creditors. 

2-142. Reorganizations. At one time the law made it possible for a 
small minority of creditors to jeopardize the interests of the majority 
whenever a debtor became financially embarrassed. They could force the 
debtor into bankruptcy and insist upon liquidation at unfavorable times; 
they could demand, in many instances, foreclosure of mortgages or 
threaten lengthy and expensive receiverships unless the other creditors 
purchased their claims at exorbitant figures; or they could effectively 
block any plan for rehabilitation of the debtor until their demands had 
in large measure been satisfied. Amendments to the Bankruptcy Act were 
made to relieve this situation and have been woven together in such a 
way as to meet several .distinct needs. In general, the method chosen by 
this legislation is to coerce the minority interests to follow a plan that 
has been approved by a large group and sanctioned by the court. 

The reorganization chapters of the Bankruptcy Act provide for four 
distinct situations: (1) an arrangement which modifies only the claims of 
unsecured creditors; (2) one which alters only the claims held against 
debtors other than corporations of creditors secured by real estate; (3) 
one by which wage earners who earn no more than $3,600 a year may 
reorder their affairs; or (4) a complete reorganization of a corporation 
which is in financial difficulty. In this latter situation, the corporation is 
usually permitted to continue operation under court supervision until 
some plan of reorganization is approved or it is determined that no plan 
can secure the requisite support for its approval. If such support cannot 
be obtained, the court proceeds to liquidate the corporation as in any 
other case of bankruptcy. 

The procedure for reorganization is somewhat similar in each of the 
four types, since the plan must be approved by the court and by a stipu-
lated percentage of the creditors who are affected by the plan. The per-
centage varies from a simple majority in number and amount to two-
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thirds of the claims in each class affected, depending on the type of 
arrangement which is involved. 

D I S C H A R G E O F C O N T R A C T S C A S E S 

T U C K E L et al. v. J U R O V A T Y 

1954 (Conn.) 109 A. 2d 262 

B A L D W I N , J . The plaintiffs brought suit to recover the balance due on 
sale of a television set to the defendant. They have appealed from a judg-
ment for the defendant. 

Stated briefly, the facts are these: the plaintiffs were engaged in the 
business of selling radio and television sets. On November 30, 1950, they 
sold a television set to the defendant (Jurovaty) for the agreed price of 
$340. The defendant paid $85 in cash, took the set and agreed to pay the 
balance of the purchase price within thirty days. On December 22, 1950, 
the defendant gave to the plaintiffs' agent an additional $85 in cash and 
indorsed to the plaintiffs and delivered to their agent a check for $170, 
drawn to the order of the defendant by Joseph Irving. The plaintiffs 
presented the check to the bank for payment bvit it was returned for in-
sufficient funds. Three to four weeks later the plaintiffs notified the de-
fendant that the check had not been honored. The question presented is 
whether the acceptance of the check and the marking of the bill as paid 
discharged the defendant's obligation. 

In the absence of a special agreement to the contrary, the giving of a 
check by a debtor to his creditor does not discharge the debt until the 
check is paid. Borst v. Ruf, 137 Conn. 359, 361, 77 A.2d 343; Kossover v. 
Willimantic Trust Co., 122 Conn. 166, 168, 187 A. 907, 107 A.L.R. 693. In 
the case at bar, the defendant was the indorser and not the drawer of 
the check. This does not alter the situation. The dishonored check leaves 
the defendant's obligation to the plaintiffs still outstanding. The indorse-
ment of the check made it negotiable in the hands of the defendant but 
it did not convert it into money. 40 Am. Jur. 766, § 76. The check still 
retained its character as a written promise to pay in accordance with its 
terms. 

The decision of this case turns upon whether the facts found spell out 
a special agreement by the parties that acceptance of the check and $85 
in cash, representing the balance due on the purchase price, constituted 
payment in full. The defendant argues that the court has so found. We 
do not so interpret the finding. The court concluded from the subordiriate 
facts found that "[t]he acceptance of the check . . . and the marking of 
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the defendant's bill 'paid in full' constituted payment of the $170.00 
balance due the plaintiffs." This was no more than a conclusion drawn 
from subordinate facts. It is not a finding that there was a special agree-
ment. In the giving and acceptance of a check to pay a debt, it is pre-
sumed that the parties intended only a conditional payment. "Ordinarily 
the parties act, and the great volume of trade proceeds, upon the as-
sumption that the condition will in due course be fulfilled. Thus the 
merchant who sells goods and receives a check therefor often credits the 
amount upon his books and perhaps issues a receipt purporting to show 
that the charge for them has been paid; or the holder of a note upon 
receipt of a check or draft offered in payment of it may surrender the 
note; but these and like facts in themselves will not destroy the pre-
sumption that only conditional payment has been made. They are the 
results of the assumption that the check or draft will ultimately be paid, 
rather than the evidence of its acceptance in absolute payment." Bassett 
V. Merchants Trust Co., 118 Conn. 586, 595, 173 A. 777, 780, 93 A.L.R. 
1008; Sperandeo v. Aetna Casualty 6- Surety Co., 131 Conn. 407, 410, 40 
A.2d 280; 40 Am. Jur. 766, § 76. Something'more than the facts found is 
required to demonstrate that the intention of the parties was otherwise. 
Nor does the fact that the plaintiffs retained the check three to four weeks 
after it had been returned unpaid alter the presumption that the check 
was accepted only as a conditional payment of the amount it repre-
•sented. The plaintiff is not suing the defendant on the check. He is suing 
upon the defendant's promise to pay for the television set. 

There is error, the judgment is set aside and a new trial is ordered. 

V I R G I N I A - C A R O L I N A E L E C T R I C A L W O R K S , I N C . v. C O O P E R et al. 

1951, (Va.), 63 S.E.2d 717 

BUCHANAN, J. The appellant, plaintiff below, filed its notice of motion 
for judgment against the defendants (Cooper and Others), trading as 
Ocean View Enterprises, for a balance of $468.30, alleged to be due for 
work and materials at Ocean View Amusement Park operated by the de-
fendants. The defendants filed a plea of the general issue and a special 
plea of accord and satisfaction. The trial court heard the evidence offered 
on the special plea, sustained it and dismissed the plaintiff's action. We 
granted plaintiff a writ of error. . . . 

It appears that the plaintiff, on July 31, 1947, sent the defendants a 
statement of their account, composed of 14 invoices, totaling $790.33. On 
November 3, 1947, Ocean View Improvement Corporation, whose con-
nection with the matter is not explained, wrote to plaintiff saying, "We 
nre enclosing a check for $322.03 in settlement of our account to date 
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which is contrary to your statement of July 31, which shows a balance 
due of $799.33 (sic). The difference of $468.30 covers the below items." 
Four items were then listed, totaling $468.30, which the letter stated were 
for repairs to a motor, improperly done. The letter concluded, "We regret 
this bit of unpleasantness but trust you will see our position in its proper 
light and will accept the settlement as submitted." No check was en-
closed in this letter. 

November 5, 1947, plaintiff wrote to the sender acknowledging re-
ceipt of the letter of November 3, saying, "You failed to enclose the check, 
but this omission is unimportant as we would have returned same to you. 
. . . Please be advised that we are expecting you to pay the full amount 
of our account and that we are prepared to go into court to prove our 
case. 

November 14, 1957, Ocean View Improvement Corporation wrote the 
plaintiff, referring to its letter of November 5, and saying, so far as here 
material, "We failed to enclose our check for $323.03 and are, in spite of 
the statement that you would not accept it, enclosing it never-the-less and 
if you wish to retain it or return it, it is unimportant to us. . . . If you 
feel, under the circumstances, that it is necessary to take this matter to 
court there is no other choice for us except to acquiesce." 

The check enclosed was for $323.03, dated November 13, 1947, signed 
by Ocean View Enterprises, bearing no notation other than the words 
"Per letter." 

By letter of November 19, 1947, plaintiff replied, "We have deposited 
your check for $323.03 as part payment of the amount you owe us. We 
expect you to pay the full amount of the balance due." 

On its first assignment of error the plaintiff contends that these trans-
actions did not constitute an accord and satisfaction. We agree with this 
contention. 

"Accord and satisfaction is a method of discharging a contract or cause 
of action, whereby the parties agree to give and accept something in 
settlement of the claim or demand of the one against the other, and 
perform such agreement, the 'accord' being the agreement, and the 'satis-
faction' its execution or perfonnance." 1 C.J.S., Accord and Satisfaction, 
§ 1, p. 462. Owen v. Wade, 185 Va. 118, 124, 37 S.E.2d, 759, 762. 

'The thing agreed to be given or done in satisfaction must be offered 
and intended by the debtor as full satisfaction, and accepted as such by 
the creditor." 1 C.J.S., Accord and Satisfaction, § 6, p. 476. Mercury In-
surance Co. V. Griffith, 178 Va. 9, 20, 16 S.E.2d 312, 316; McGuire v. 
Martin, 152 Va. 453, 356, 147 S.E. 265, 266. 

Thus an accord and satisfaction is founded on contract embracing an 
offer and acceptance. The acceptance of course, may be implied, and as 
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a general rale, where the amount due is unliquidated, i.e., disputed, and 
a remittance of an amount less than that claimed is sent to the creditor 
with a statement that it is in full satisfaction of the claim, or is accom-
panied by such acts or declarations as amount to a condition that if ac-
cepted, it is accepted in full satisfaction, and the creditor accepts it with 
knowledge of such condition, then accord and satisfaction results. 1 Am. 
Jur., Accord and Satisfaction, § 19, p. 221; § 23, p. 224; § 24, p. 225. An-
notations, 34 A.L.R. at p. 1044, 75 A.L.R. at p. 916. . . . 

These exchanges constituted no offer and acceptance and hence no 
accord and satisfaction. The burden was on the defendants to prove their 
plea. Standard Sewing Machine Co. v. Gunter, 102 Va. 568, 574, 46 S.E. 
690, 692. Their evidence failed to show that they intended the check to 
be in satisfaction of the plaintiff's demand, but rather the contrary; and 
if they did so intend it was not made known to the plaintiff in any clear 
manner, nor was there on the check or in the correspondence any condi-
tion that if the check was accepted it was to be in full settlement. To the 
contrary, before the check was sent the plaintiff wrote it would not be 
so accepted, and thereafter the check was sent with no condition as to 
its use, but with what amounted to an expression of willingness that the 
balance be litigated. Cf. Thomas 6- Cross v. Brown, 116 Va. 233, 237, 81 
S.E. 56, 57; County of Campbell v. Howard «[r Lee, 133 Va. 19 112 S E. 
876. 

The plea of accord and satisfaction was no bar to the plaintiff's action 
and should have been overrated. The judgment below is reversed and 
the case will be remanded for a trial on its merits under the defendants' 
plea of the general issue. 

Reversed and remanded. 

STRUNK CHAIN SAWS, INC. v. WILLIAMS 
1959, 111 S.2d 195 

This is an action against defendant, WiUiams, to collect $500, the bal-
ance of an account. The defendant asserts novation as a defense. The 
plaintiff had difficulty collecting a $2430.72 account from defendant for 
merchandise sold when a partnership, S & F Repair Service, offered to 
take defendant's assets and assume the obligation, payable in monthly 
installments. It paid $500 on account and gave its notes for the balance, 
defendant's name not appearing on the notes. S & F became insolvent, 
leaving $500 of the amount unpaid, and plaintiff seeks to recover of the 
defendant. The lower court gave judgment for defendant, implying that 
the taking of another's note indicated a release of the original party. 

GLADNEY, J. . . . The only defense urged herein is a plea of novation, 
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in which it is contended defendant's obligation was extinguished by plain-
tifTs substitution of a new obligation for the original debt, and a new 
debtor for the defendant. The plea was sustained by the trial judge. 

Novation is defined and explained in the following articles of the LSA-
Civil Code: 

"Art. 2185 Novation is a contract, consisting of two stipulations; one to 
extinguish an existing obligation, the other to substitute a new one in its 
place." 

"Art, 2189 Novation takes place in three ways: 
"1. When a debtor contracts a new debt to his creditor, which new 

debt is substituted to the old one, which is extinguished. 
"2. What a new debtor is substituted to the old one, who is discharged 

by the creditor. 
"3. When by the effect of a new engagement, a new creditor is substi-

tuted to the old one, with regard to whom the debtor is discharged. 
"Art. 2192 The delegation, by which a debtor gives to the creditor an-

other debtor who obliges himself towards such creditor, does not oper-
ate a novation, unless the creditor has expressly declared that he intends 
to discharge his debtor who has made the delegation." 

Counsel for appellant earnestly insists novation does not take place by 
the substitution of one debtor for another unless there is an express 
declaration by the creditor to discharge the debtor who has made the 
delegation. The evidence as presented, it must be admitted, does not 
show that by oral or written expression plaintiff stipulated the release of 
the defendant from his original obligation. But we are of the opinion our 
jurisprudence has accorded a more liberal construction to the above-
quoted articles and a debtor may be discharged where the intent of the 
creditor to novate is clearly indicated. . . . 

We deem it unnecessary to attempt a review of the jurispiiidence re-
lating to the application of Articles 2189 and 2192, LSA-C.C. This has 
been excellently done in an article entitled "The Requisites and Effects 
of Novation: A Comparative Survey," written by Walter L. Nixon, Jr., 
Tulane Law Review, Volume 25, page 100. The author therein, page 113, 
concluded: 

"Despite the fact that Article 2192 of the Louisiana Civil Code pro-
vides that express intention on the part of the creditor is requisite to 
novation by the substitution of a new debtor for the old one, the Louisi-
ana jurisprudence indicates that acts tanamount [sic] to an express 
declaration will suffice. " ' "" 

As observed above, our courts have not adhered to the strict construc-
tion contended for by appellant but have ruled a release or discharge 
can be evidenced by acts of a creditor clearly disclosing an intent to no 
longer look to the original debtor for payment. 
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For the reasons herein assigned, the judgment from which appealed is 
affirmed at appellant's cost. 

NILSSON ot al. V. KIELMAN et al. 
1945, 70 S.D. 390, 17 N.W.2d 918 

Action by M. T. Nilsson and E. P. Nilsson against Ethel E. Kielman 
and L. T. Nilsson on a note. The note matured in 1926 and the statute 
of limitations had run against it unless certain payments indorsed thereon 
had extended the life of the note. One payment resulted from the sale 
of certain property pledged as security and a second payment was the 
result of the collection of a note which had been assigned as collateral. 
Ethel E. Kielman made no payments and the security for the note had 
been given plaintiff many years before the money was realized and the 
credit given on the note. 

ROBERTS, J. . . . It appears from the provisions of SDC33.0213 that 
an acknowledgment or promise to be effectual to interrupt the running 
of the statute of limitations must be in writing and signed by the party to 
be charged, but this requirement does not alter or take away the effect 
of a part payment. It is the settled law of this state that a part payment to 
be effectual to interrupt the running of the statute must have been made 
voluntarily and must have been made and accepted under circumstances 
consistent with an intent to pay the balance. . . . Payments made by a 
joint debtor bind only the person making the payments and do not oper-
ate to interrupt the running of the statute as to the other debtors not 
participating or acquiescing in the payments. . . . The principle on which 
part payment operates to take a debt without the statute is that the 
debtor by the payment intends to acknowledge the continued existence 
of the debt. 

The agreement with reference to the amount of credit on January 19, 
1940, constitutes neither a new promise in writing nor a part payment as 
of that date. It is the fact of voluntary payment made by the debtor, and 
not entry of credit, that interrupts the running of the statute. Nor did the 
collection of the account amounting to $74.40 give new life to the debt. 
Plaintiffs were authorized to collect the accounts and apply the proceeds 
to payment of the debt, but this did not have the same effect as if made 
personally by the defendants. There is no vital distinction between such a 
case and one where money received by the payee of a note from collateral 
security such as notes and mortgages of third parties pledged by the 
maker is credited on the principal note. Such payment does not interrupt 
the running of the statute. . . . The underlying reason for the doctrine is 
that a creditor is not an agent of the debtor to such an extent as to make 
an act done by him in the name of the debtor operate as a new promise 
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to himself without which element the payment cannot operate to inter-
rupt the statute. 

Judgment for defendant affirmed. 

W H A L E H A R B O R SPA, INC . v. W O O D 

1959, 266 Fed. 2nd 953 ' 

JONES, J. The appellant, Whale Harbor Spa, Inc., is a Florida cor-
poration. Its stock was owned in equal shares by Dorothy W. Wood and 
A1 B. Luckey. The corporation was managed by Luckey. The Luckey and 
Wood families had been close friends over a period of many years. Be-
tween May 1, 1946, and October 14, 1948, Mrs. Wood made six open 
loans aggregating $24,750 to the corporation. These loans were not evi-
denced by promissory notes or other written obligation. On July 10, 1950, 
Mrs. Wood loaned the corporation $5,000 upon its demand note. On 
April 7, 1947, the corporation paid Mrs. Wood $3,000 on account. The 
amount of the advances unpaid remains at $26,750. The indebtedness was 
set up on the corporation's books and was carried as a liability of the 
corporation to Mrs. Wood. On July 10, 1950, the corporation, by an en-
dorsement on a letter from Mrs. Wood's agent, acknowledged the exist-
ence of the indebtedness and the amount of it. From at least as early as 
November, 1952, and at intervals of never more than six months, the 
bookkeeper of the corporation, at the direction of Luckey, sent to Mrs. 
Wood or her agent profit and loss statements and balance sheets of the 
corporation. The balance sheets showed an indebtedness to Mrs. Wood of 
$26,750. After the death of both Mrs. Wood and Luckey, the executor of 
Mrs. Wood brought suit against the corporation for the amount of the 
unpaid advances. The corporation did not deny that the loans had been 
made nor did it contend that payment had been made. Its sole defense 
is that the indebtedness is barred by the Florida statute of limitations. 
The plaintiff, as executor of Mrs. Wood's estate, contended that the bal-
ance sheets were written acknowledgments of the debt sufficient to toll 
the statute, and further contended that the corporation was equitably 
estopped to plead the statute of limitations. The court, after a trial with-
out a jury, determined that no part of the debt was barred by the statute 
of limitations and entered judgment against the corporation. It has ap-
pealed. 

It is not questioned that the period of limitation has run and that the 
statute of limitations is a bar to decovery unless the statute has been 
tolled or the corporation is estopped to assert it. The Florida statute re-
quires that "Every acknowledgement of or promise to pay a debt barred 
by the statute of limitations, must be in writing and signed by the party 
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to be charged." F.S.A. § 95.04. This statute does not apply to promises 
made before the expiration of the period of limitations, and verbal prom-
ises made before the cause of action had run will take the cause of action 
out from the operation of the statute. . . . Where there is a distinct ac-
knowledgment in writing of the debt, a promise to pay it will be in-
ferred. . . . 

The precedents of the decided cases point to a rule, which we think is 
sound in principle, that the requirement of an acknowledgment of an 
indebtedness which will interrupt the running of the statute of limitations 
is met by a balance sheet of a corporate debtor where the obligations in 
question are listed as liabilities of the corporation. 

No error is shown in the judgment of the district court for the appellee 
That judgment is affirmed. 

R I C E V. BORDNER 

1905, 140 Fed. 566 

Petition in involuntary bankruptcy filed by Rice against the defendant. 
ARCHIBALD, J. . . . But, passing that by, the proofs that have been 

submitted lead to the same result. They show that in a small way the 
respondent may be said to have had several occupations. He had a store, 
was agent for the sale of fertilizers, and he ran a farm. The question is: 
In which business was he chiefly engaged? This is to be determined by 
which was of paramount importance to him, or on which he depended 
for a living . . . about which there can be no serious question. No doubt 
at one time he had a store of considerable local importance; the election 
district being named after it. But that was many years ago, and the busi-
ness had been so eaten into by other stores which have started up about 
him at no great distance that what he was doing in that line at the time 
these proceedings were instituted was insignificant. . . . From this, as 
he swears, his income was about $60 or $70 a year; and it is difficult to 
see how it could be more. In addition he sold $200 or $300 worth of 
fertilizers as agent for a phosphate company. , . . 

In contrast to this is shown that the respondent had two farms, aggre-
gating 240 acres, which he managed himself, employing but one man 
regularly besides his son; others being called in as occasion required. 
From this land he raised wheat, oats, corn and hay, besides having a 
number of cows and selling milk; the total farm products being valued at 
from $1,000 to $1,200, out of which he realized about $600, and the sales 
of milk alone amounting to some $200 to $250. That it was upon the 
farm that he depended for a livelihood is evident; what is called his 
store being the merest excuse for one, and yielding him but a pittance. 
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. . . The petition is therefore dismissed at the cost of the petitioning 
creditor. 

In re S T O V A L L G R O C E R Y C O . 

1908, 161 Fed. 882 

N E W M A N , J. . . . The bankrupt firm is alleged to have been com-
posed of M. E. and C. C. Stovall, which firm, according to the petition, 
did business at different times under the name of Stovall Grocery Com-
pany. . . . The first ground of bankruptcy is that on the 25th day of 
January, 1908 (this petition having been filed on February 1, 1908), the 
firm committed an act of bankruptcy by paying to one H. L. Singer a note 
for $3 in full of Singer's claims, and that this was a preference, and in-
tended to be a preference. I do not think that the payment of $3 to a 
creditor a week before the bankruptcy proceedings was instituted could 
be classed as a preference. It is not such a substantial transaction as 
would, of itself, justify the institution of a proceeding in bankruptcy. 
. . . It would be difiicult to draw a line and say what amount would be 
sufficient, and what would not, made in payment of a debt, to make a 
substantial preference. This would depend more or less on the character 
of the business, whether large or small. 

The other ground of bankruptcy relied upon is this: "That on the 24th 
day of December, 1907, said C. C. Stovall, a member of said firm, con-
veyed and transferred his undivided half interest in and to a certain lot 
. . . in the city of Atlanta, to Mattie E. Stovall, his wife, without con-
sideration, with intent to hinder, delay, and defraud his creditors and the 
creditors of said firm. . . ." 

It will be perceived that the act of bankruptcy alleged here is the trans-
fer by an individual member of a firm of property with intent to defraud 
individual creditors and firm creditors. That is not an act of bankruptcy 
on the part of the firm. The partnership entity must act, and what is 
relied upon must be its act. 

As neither of the grounds of bankruptcy contained in the petition are 
sufficient, the demurrer to the petition is sustained. 

M A R K S , TRUSTEE v. G O O D Y E A R RUBBER S U N D R I E S , I N C . 

1956, 238 Fed. 2nd 533 

This was a suit instituted by Marks, trustee in bankruptcy, to recover 
of the defendant an alleged preferential payment. 

S W A N , J. This appeal presents a narrow issue, namely, whether the 
defendant, a creditor of the bankrupt, had reasonable cause to believe 
that its debtor was insolvent at the time when merchandise purchased 
from it was returned for credit against the bankrupt's account. 
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The facts are not in dispute. On December 27, 1954, one week before 
fihng a voluntary petition in bankruptcy, the bankrupt returned to de-
fendant goods having an invoice value of $2,903 which defendant had 
sold to the bankrupt on credit on November 19, 1954. After credit was 
given for the returned merchandise, there was still due and owing from 
the bankrupt to defendant $5,799.61. The returned merchandise was 
accompanied by a letter reading: 

"Finding ourselves financially embarrassed, we are returning this date 
the merchandise shipped to us per your invoice No. 19289 consisting of 
5806 lbs of film." . . . 

It is obvious that return and acceptance of the merchandise was a 
preferential transfer, as defined in § 60, sub. a of the Bankruptcy Act, and 
the only question for decision is whether it was a voidable preference, as 
defined in § 60, sub. b, 11 U.S.C.A. § 96. This turns on whether defend-
ant had reasonable cause to believe that its debtor was insolvent when 
the merchandise was returned. 

The district judge concluded that the defendant did not have such 
reasonable cause and that the plaintiff had failed to sustain his burden 
of proof. With these conclusions we are constrained to disagree. 

In determining what constitutes "reasonable cause" it is well settled 
that notice of facts which would incite a man of ordinary prudence to 
an inquiry under similar circumstances is notice of all the facts which 
reasonably diligent inquiry would have disclosed. Payment by the return 
of merchandise may in certain circumstances be sufficient to indicate 
reasonable cause for belief of the buyer's insolvency. However, where a 
buyer returned goods because his inventory was too large and business 
was bad, the seller was held not to have received a voidable preference. 
Thus acceptance of goods returned by a buyer is not of itself proof that 
the seller had reasonable cause to believe the buyer insolvent. In the 
case at bar the goods were returned because, as stated in bankrupt's 
letter, the partnership found themselves "financially embarrassed," and 
the defendant in its letter of January 3rd, interpreted that phrase as 
meaning "financially unable to meet your obligations." Also it not only 
asked what the buyer could do "in the retirement of your overdue ac-
count," but demanded "some positive schedule of payments from you 
in the next few days," "in order to prevent our factors from stepping in 
to take action on this account." Furthermore, Mr, Lake the defendant's 
credit man, testified that after getting the letter of December 27th and 
the return of the goods, he would not have extended further credit with-
out further explanation from the debtor. Appendix 29a. We think that the 
foregoing facts would ' incite a man of ordinary prudence to an in-
quiry." . . . 
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Judgment of dismissal is reversed and judgment awarded to the plain-
tiff for $2,903 plus interest from December 27, 1954. 

F R A N K V. M E R C A N T I L E N A T . B A N K 

1905, 182 N.Y. 264, 74 N.E. 841 

This was an action by Frank, the trustee in bankruptcy, to recover a 
certain deposit in National Broadway Bank, which the defendant had 
assumed as part of the liabilities of said bank. The defendant desired to 
set off certain notes signed by the bankrupt which were taken from the 
plaintiff contended the right of set-off did not arise as most of the notes 
had not matured. 

CuLLEN, C. J. . . . Section 68 of that law (bankruptcy act) provides 
that "in all cases of mutual debts or mutual credits between the estate of 
the bankrupt and a creditor the account shall be stated and one debt shall 
be set off against the other, and the balance only shall be allowed or paid. 
. . ." The argument is that, as unmatured claims against the bankrupt 
are provable against his estate they necessarily are the subject of set-off 
under the provisions of section 68. We think that this position is well 
taken, but we shall refrain from entering into any discussion of the ques-
tion, as the proposition seemed to be settled by decisions of the federal 
courts. The uniform current of authority in the District and Circuit 
Courts of the United States, is to that effect, and the law is so stated in 
the textbooks on bankruptcy. 

Judgment for defendant. 

A I R O S U P P L Y C O . V. P A G E 

1954, (111. App.) 119 N.E.2d 400 

The defendant Page had acted as plaintiff's bookkeeper over a period 
of three years, during which he embezzled $14,775.77. Some time later he 
filed a voluntary petition in bankruptcy and obtained a discharge. There-
after he began to work for Automatic Electric Company where his wages 
are now the subject of a garnishment proceeding. The lower court de-
nied garnishment concluding that the claim was discharged by bank-
ruptcy. Plaintiff appealed. 

F H I E N D , J . . . . Upon this state of the record the question presented 
is whether plaintiff s claim for the recovery of funds which defendant, its 
former employee, admittedly embezzled or misappropriated, is released 
by defendant's discharge in bankruptcy. Section 35, title 11, U.S.C.A. 
reads as follows: "A discharge in bankruptcy shall release a bankrupt 
from all of his provable debts, whether allowable in full or in part, ex-
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cept such as . . . (4) were created by his fraud, embezzlement, misap-
propriation or defalcation while acting as an officer or in any fiduciary 
capacity." There can be no doubt that the debt, which was reduced to 
judgment by agreement of the parties, was created by defendant's fraud, 
embezzlement, misappropriation or defalcation; this charge is not denied. 
It is conceded that the defendant was not acting as an officer of the cor-
poration; the inquiry is thus narrowed to whether he was acting in any 
fiduciary capacity. He argues that the phrase "in any fiduciary capacity," 
as used in the Bankruptcy Act, embraces only technical trusts and not 
trusts which are implied in a contract or in the position of the parties. . . . 

Was defendant, as a bookkeeper, and in sole charge of plaintiff"s cash 
accounts, acting in a fiduciary capacity? Plaintiff cites various decisions 
which we regard as in point and controlling. In Citizens Mut. Automobile 
Ins. Co. V. Gardner, 315 Mich. 689, 24 N.W.2d 410 plaintiff obtained a 
judgment against defendant, an insurance agent, for premiums which 
defendant had collected and failed to remit. Garnishment proceedings 
were then instituted on the judgment, which defendant moved to dismiss, 
based on a discharge in bankruptcy which he had obtained after the entry 
of the judgment. The court held that his discharge in bankruptcy did not 
prevent the enforcement of the judgment, since it clearly appeared from 
the record in the case in which judgment was entered that defendant's 
obligation to the plaintiff arose from his failure to remit the insurance 
premiums that he had collected. The court concluded that this consti-
tuted a defalcation within the meaning of the act; and with respect to 
a contention similar to defendant's in the instant proceeding, the court 
said that "for the purposes of this case it may be assumed that defendant 
was not shown to have been guilty of fraud, embezzlement or misap-
propriation, but it does not follow that there was no defalcation on his 
part within the meaning of the term as used in the bankruptcy act. It has 
been repeatedly held that one who, acting in a fiduciary capacity, fails 
to observe his duty to make payment of money coming into his possession 
in such capacity, places himself, by such failure, within the scope of the 
lerm 'defalcation.' . . ." 

All the circumstances of record clearly indicate that defendant occu-
pied a position of trust. He handled plaintiff's funds and admits that he 
embezzled and wrongfully "converted"' them while he was occupying this 
position. As plaintiff's counsel point out, defendant was not the "honest 
debtor" whom the Bankruptcy Act was intended to aid; both the letter 
of the law and every consideration of justice and public policy require 
that he be compelled to repay the money he misappropriated. 

Accordingly, we hold that the court erred in abating and dismissing the 
garnishment proceeding. The judgment of the Superior Court is there-
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fore reversed, and the cause remanded with directions that judgment be 
entered on the garnishment in favor of plaintiff. 

Judgment reversed and cause remanded with directions. 

WEGIEL V. HOGAN 
1953, (NJ. Sup. Ct.) 100 A.2d 349 

Wegiel, plaintiff, seeks to enforce a $5,000 judgment obtained against 
the defendant, the latter contending the claim was discharged by bank-
ruptcy. Judgment was originally obtained under wrongful death statute 
by next of kin. It appeared that Vincent Wegiel was walking on the high-
way pulling or pushing a wagon containing wood while accompanied by 
his son pushing a bicycle. Although the evidence was essentially circum-
stantial, it appeared they were hit by the defendant and the boy dragged 
for at least a block. The defendant, failing to stop, continued for another 
ten blocks when the car jumped the curb, hit a street sign and came to 
a stop, the bicycle being found near where the car stopped. The lower 
court disregarded bankruptcy and permitted action on the judgment, 
and the defendant appealed. 

EWART, J. A . D . The principal question presented for determination 
by this appeal is whether or not defendant's discharge in bankruptcy 
operates to release and discharge a judgment theretofore secured by 
plaintiff in her representative capacity against the defendant. 

The pertinent section of the National Bankruptcy Act upon which de-
fendant relies reads: 

"A discharge in bankruptcy shall release a bankrupt from all of his 
provable debts, whether allowed in full or in part, except such as . . . ; 
(2) are liabilities for obtaining money or property by false pretenses or 
false representations, or for willful and malicious injuries to the person 
or property of another, . . 11 U.S.C.A. § 35. (Emphasis supplied.) . . . 

In the case at bar, there were no eyewitnesses to the happening of the 
accident in which the plaintiff's intestates lost their lives, but the proofs 
at the trial were wholly circumstantial. However, circumstantial evidence 
may suffice, indeed often is more certain, satisfying and persuasive, than 
direct evidence. In re Lewis, supra, 11 N.J. at page 221, 94 A.2d at page 
330. 

In the light of the foregoing decisions and definitions, may it be said 
that the defendant was guilty of inflicting wilful and malicious injuries 
to the persons of the plaintiffs intestates in the absence of any proof of 
any positive intent or purpose by the defendant to run them down? Here 
we have the circumstances that the defendant drove and propelled his 
automobile on a public highway in the City of Bayonne; struck and 
killed the decedent Vincent Wegiel and his 14-year-old son, Michael; 
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the body of Michael was apparently carried on the defendant's automo-
bile for a distance of approximately a block beyond the point where the 
accident occurred; defendant failed to stop and render assistance to the 
injured persons, but, on the contrary, continued driving for a distance of 
some 10 blocks (from 42nd to 32nd Streets) where he lost control of his 
car; the car jumped the curb, struck and bent the post of a street sign 
and overturned; and the broken bicycle found by the officer at the scene 
where the defendant's car overturned offered mute but persuasive evi-
dence of the manner in which the defendant must have been operating 
his car. In addition, while the defendant denied at the police station that 
he had been involved in an accident and even denied having been in 
the vicinity of the place where the accident occurred, yet in the "Agreed 
Statement in Lieu of Record" presented on this appeal, it is frankly stated 
that defendant Hogan was the operator of the automobile on the public 
highway known as Avenue E at or near its intersection with East 42nd 
Street in the City of Bayonne on December 24, 1931 and that his auto-
mobile had struck decedents Vincent and Michael Wegiel, both of whom 
died as a result of the injuries suffered thereby. And of course, the jury 
found against him at the trial. 

The act of the defendant in driving his automobile in the manner in 
which he did drive it on the occasion in question was deliberate, volun-
tary and intentional. In the sense that it was voluntary and intentional, it 
was wilful. There is no proof that he was actuated by personal malevo-
lence or personal malice toward the two people he killed, but it is not 
necessary that such elements exist to constitute mahce in its legal sense. 
Where one, with reckless indifference to consequences, performs a de-
liberate act in the face of known circumstances and the high degree of 
probability of producing harm, the law imputes to the actor a construc-
tive intention to inflict the injuries resulting therefrom and stamps the 
act as willfully injurious rather than as mere negligence. King v. Patrylow, 
supra; In re Lewis, supra. 

In driving his automobile upon a public highway in the City of 
Bayonne at about the hour of 7:50 in the evening, defendant Hogan 
should have anticipated the existence of other vehicles or traffic upon the 
street; notwithstanding, he apparently drove and propelled his automo-
bile in a wanton and reckless manner and with an utter disregard of the 
rights and safety of others; after striking two people on the highway, and 
carrying the body of one of them for a distance of approximately a block, 
he failed to stop and render assistance but continued on his way for a 
distance of some ten blocks until he lost control of his car which jumped 
the curb and upset. We find that the circumstances of this case support 
the conclusion that the defendant Hogan, with knowledge that injury 
would probably result from his conduct and with reckless indifference 
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to the consequence, deliberately drove and propelled his car upon a 
public highway in such a manner as to inflict death upon two people 
and was therefore guilty of inflicting "willful and mahcious injuries to 
persons," and that hence his discharge in bankruptcy does not operate 
to release the judgment against him or to bar further proceedings there-
on. . . . 

For the reasons stated, the order appealed from will he affirmed. 

U N I T E D STATES v. M U N R O - V A N H E L M S C O M P A N Y , I N C . 

1957, 243 Fed. 2nd 10 

Munro-Van Helms Company, Inc. is involved in a bankruptcy proceed-
ing during which a question is raised as to the priority to be given, if 
any, of claims by laborers for vacation pay which had been earned over 
a period of a year based upon a percentage of their earnings, the vacation 
pay for the year having been accrued within the past three months. The 
lower court allowed the vacation pay for the full year, while creditors 
contended that only that portion of the vacation pay actually earned 
within the last three months was entitled to priority. 

JONES, J . . . . Vacation pay is, by all of the decisions, regarded as 
wages. 6 Remington on Bankruptcy, 382, § 2807. The courts are not in 
accord as to extent of the priority which claims for vacation pay should 
be accorded by courts of bankruptcy. It has been held that full priority 
should be given to claims for vacation pay which accrued during the 
three months' period even though part of the services upon which the 
right to the pay is conditioned was rendered prior to the beginning of the 
three months' period. In re Kinney Aluminum Co., D.C.S.D. Cal. 1948, 
78 Supp. 565; Supp. Vol. 3 Moore's Collier on Bankruptcy, 192, § 64.203. 
This theory is based upon the assumption that the purpose of the priority 
granted to wage claimants is to benefit those who have lost employment 
by reason of the bankruptcy and need the protection of the statute. In re 
Kinney Aluminum Co., supra. It has been said, however, that the priority 
was intended to provide that those who created assets immediately prior 
to the filing of the petition and had not received payment for such crea-
tions should be set apart in a privileged class. In re Raiken, D.C.N.J. 1940, 
33 F. Supp. 88. This purpose would not be served by allowing priority for 
the full amount of vacation pay. 

The better reasoned rule is, we think, that announced by the Ninth 
Circuit where Judge Healy, speaking for the court, said: 

"Under the terms of the statute the compensation claimed must have 
been earned within the three months' period and also must be due. If 
any employee here had not, prior to bankruptcy, completed a year's con-
tinuous service no compensation for vacation time would have been due 
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him, regard being had to the wage agreement. All having completed the 
required year's service prior to bankruptcy, vacation compensation may 
fairly be regarded as due even though the vacation was not to be taken 
until some later time; but the vacation had been earned by the perform-
ance of the entire year's service, and only one-fourth of it earned during 
the three months preceding bankruptcy. We see no more justification for 
giving priority to vacation pay conditionally accruing prior to such three 
months' period than for giving priority to straight wages earned prior 
thereto." Division of Labor Law Enforcement, State of Cal. v. Sampsell 
9Cir. ,1949,172F.2d400,40L ' 

We decide that the vacation pay of those entitled to it under the con-
tract constituted wages earned over the period of a year but such wages 
are entitled to priority only to the extent of one-fourth of the annual vaca-
tion pay. In reaching this conclusion we are aware that some of the em-
ployees will perhaps have put in more time during the yearly period than 
others whose vacation pay would be the same, and we recognize the 
possibility that some, perhaps all, will have worked more in some of the 
quarter-annual periods than in others. Vacations, and their equivalents 
in vacation pay, result from arrangements to secure the well-being of 
employees and are factors in maintaining harmonious employer-employee 
relations. Each employee's status as such, under the vacation article of 
the agreement, continues even though there is an illness, a lay-off or other 
work interruption, and while continuing the inchoate vacation right ac-
cumulates. (Priority allowed for only that portion earned during the last 
three months.) 

C R O S S V. C O M M O N S et al. 

1953, Mich., 59 N.W.2d 41 

This suit was initiated by plaintiff Cross, trustee in bankmptcy of de-
fendant, to recover part of the value of property alleged to have been 
conveyed in fraud of creditors. The lower court gave judgment for de-
fendant, and plaintiff has appealed. 

B U T Z E X , J. George D. Commons was purchasing the home in which he 
resided in the township of Laketon, county of Muskegon, State of Michi-
gan, on land contract. From time to time he had borrowed sums of money 
from Mark Jones who, on November 10, 1950, loaned him an additional 
amount so as to make the aggregate owing $5,000, which amount Com-
mons agreed to pay to Jones in one year, with interest at 6 per cent. As 
security for the loan. Commons pledged his vendee's interest in the land 
contract to Jones. The debt became due on November 10, 1951. Commons 
was xmable to pay and in Heu of foreclosure he assigned his equity in the 
property to Jones. At the time of the transfer there was $5,300 due Jones 
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and $2,756.62 still owing to the vendors in the land contract, so that the 
total indebtedness was $8,056.62. It is conceded that the fair market 
value of the property was $10,000. Jones thereupon paid off the balance 
due the land contract vendors and transferred the premises to Charles O. 
White and Martha White, his wife, who sold the property for $10,000. 

On November 23, 1951, an involuntary petition in bankruptcy was filed 
against Commons, and six days later he was adjudged a bankrupt. George 
H. Cross, as trustee in bankruptcy, brought the instant suit against Com-
mons, Jones and wife, and White and wife, to recover the sum of 
$1,943.38, the difference between the $10,000 realized from the sale of 
the property and the sum of $5,300 due Jones and $2,756.38 due the 
vendors on the land contract. Plaintiff claims recovery on the theory that 
the transfer to Commons' equity in the property to Jones and wife and by 
them to White and wife was either a preference under the bankruptcy act 
or an unlawful, fraudulent conveyance, without consideration and in 
fraud of creditors. No consideration is shovra to have been paid by White 
and wife to Jones and wife. The record indicates that over $500 was paid 
out for taxes, repairs and improvements after Commons assigned the 
contract and prior to the sale to third parties. The trial judge did not deem 
it necessary to consider additional amounts but based his opinion and 
decrees on the ground that Commons owned a homestead interest in the 
property at the time he conveyed to Jones and, as his equity was of a 
value of less than $2,500, the amount of homestead interest exempt under 
the law, such interest was immune from the claims of his creditors and his 
trustee in bankruptcy. He held that Commons had a right to do whatever 
he saw fit with his exempt property. 

In our discussion we view the facts as found by the trial judge. He 
found that Commons was insolvent at the time he assigned the contract; 
that Jones and his wife knew of his financial condition notwithstanding 
the fact that bankruptcy proceedings had not been begun; that the fair 
value of the property was $10,000; and that Commons' equity, after de-
ducting the amount due Jones and the balance still owing the vendors on 
the contract, was $1,943.38 for the recovery of which amount only suit 
was brought. . . . 

In 6 Am. Jur., Bankruptcy, § 1102, it is said that: 

Creditors cannot complain of transfers of exempt property. A transfer of such 
property, although made within four months of bankruptcy and made while the 
debtor is insolvent, does not deplete the assets available for administration by 
the trustee in bankruptcy for the benefit of the general creditors. Therefore, a 
transfer of exempt property cannot constitute a preference. 

. . . The Bankruptcy Act § 6, as amended, 11 U.S.C.A. § 24, provides 
as follows: 
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Sec. 6. Exemptions of bankrupts. This title shall not affect the allowance to 
bankrupts of the exemptions which are prescribed by the laws of the United 
States or by the State laws in force at the time of the filing of the petition in 
the State wherein they have had their domicile for the six months immediately 
precedmg the fihng of the petition, or for a longer portion of such six months 
than m any State. . . . 

The trial judge also based his opinion on Kleinert v. Lefkowitz, 271 
Mich. 79, 259 N.W. 871, 875, wherein the history of the homestead exemp-
tion and the rights of the trustee in bankruptcy are carefully considered 
and where we said: 

. . . The homestead exemption did not pass to the trustee in bankruptcy. 
Defendants could do with it what they pleased. Creditors were not defrauded 
by reason of any deahngs therewith. By the terms of the bankruptcy statute the 
bankruptcy courts and the state courts have concurrent jurisdiction. Homestead 
exemptions are governed by the law of the state. The exemption involved is not 
necessarily the exemption of the bankrupt, but involves the right of his wife to 
c l ^ a homestead exemption. The trustee in bankruptcy authorized by the 
referee to institute this suit invoked the jurisdiction of the state court and in 
the courts of the state he has available to him the remedies conferred by the 
Jaws of the state. Defendants are entitled to the homestead rights of the real 
estate used and occupied by them as such. 

. . . The decree of the lower court, dismissing the bill, is affirmed, with 
costs to defendants. 

Review Questions and Problems 

1- M and X were co-makers of a note. After maturity, M made some 
payments, and a question arose as to whether the payments extended 
the period of X's liability. Is the liability of X outlawed, or was it 
extended by the payments of MP Is one who owes a debt ever morally 
justified in using the Statute of Limitations to evade payment? 

2. L 6- B, a partnership, sued W for services rendered and W urged 
accord and satisfaction as a defense. W claimed the bill to be exces-
sive and mailed a check for a lesser amount marked "in full of 
account." L&B drew a fine through the statement and cashed the 
check. Was this an accord and satisfaction? 

3. A sold a printing machine to B on the installment plan. B sold the 
machine to C, who agreed to pay the balance of the purchase price. 
Both parties notified A of the arrangement. C failed to make the 
payments, and A now seeks to hold B. May he do so? 
On April 1, B purchased a typewriter on credit at a price of $150 and 
on July 1 he purchased bookkeeping machines at a cost of $325, 
both items being purchased of C. On August 1 B mailed his check 
of $200 to C and instructed him to apply it on the $325 item. 
Assuming a five-year Statute of Limitations, how much will C be 
able to recover of B as of June 1 five years after the typewriter was 
purchased? 

5. D owed Bank a $4,000 note, and long after it was due the bank 
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credited a small bank balance of $1.41 owing to D on the note. Did 
this toll the Statute of Limitations? 

6. A is a farmer and earns by the operation of the farm the sum of 
$4,500 a year. As a result of some unwise investments, he becomes 
insolvent and gives a mortgage on his farm to secure one of his 
creditors. May other creditors force him into involuntary bankruptcy? 

7. C sued T to recover on an indebtedness of $500, which T claimed 
was discharged in bankruptcy. K had sold the goods to T but had 
assigned the $500 claim to C and T had received notice of the assign-
ment to C. T listed K as a creditor and notice of bankruptcy was 
sent to K but not to C. Consequently, C, not learning of bankruptcy, 
failed to file a claim. Because of this, C contends the claim is not 
discharged. Is C correct in his contention? 

8. A, while insolvent, paid an obligation for $300 in favor of B. Al-
though A was insolvent at the time, he was clearly unaware of the 
fact. Has he committed an act of bankruptcy? 

9. A petition in involuntary bankruptcy was filed against K on Nov. 29. 
On Nov. 30 K sold to M $16,000 in accounts receivable for $15,600, 
M knowing of the petition in bankruptcy. K used these funds to meet 
payroll and taxes. On Dec. 10, K was adjudicated a bankrupt, and 
the trustee sought to obtain the return of the accounts. The court 
allowed the trustee to recover. Was this decision sound? 

70. B owed C a past due indebtedness of $500 and induced the latter to 
extend the maturity of the indebtedness three years at 6 per cent 
interest by giving a chattel mortgage as security. Sixty days after 
the mortgage was given, B filed a petition in voluntary bankruptcy. 
Under what conditions, if any, will the trustee in bankruptcy be able 
to avoid the mortgage? 

n • A became a voluntary bankrupt. At the time the petition was filed, he 
owed B the sum of $2,000, which was to fall due 60 days later. B 
owed A on a separate transaction the sum of $1,000, which was due 
at the time the petition was filed. May the trustee collect the $1,000 
and force B to become an ordinary creditor as to the $2,000? 

12. An insurance agent collected premiums but failed to remit to the 
company. The agent became a bankrupt and obtained his discharge. 
Is he still liable to the company for the premium? Was the agent a 
fiduciary? 

13. B Co. supplied materials to K Co., the materials being used by the 
latter in a certain building. He received payments from time to time 
when K Co. was known to be insolvent and when B Co. could, under 
the mechanics lien law, have filed a lien to secure the balance due 
if payments were not made. K Co. is in bankruptcy and the trustee 
seeks to recover the payments from B Co. The court held these 
payments were not voidable. Why? 
In 1927, A deeded certain property to his wife's uncle in order to 
avoid the payment of large obligations maturing in 1930. In 1931, 
A was declared a bankrupt. May the trustee recover the property 
conveyed to the uncle? 

15. B owed his bank a note for $15,000 and, at a time when he was in-
solvent, arranged to deposit all receipts with the bank. He was not 
to draw any checks until the balance exceeded the note owing to the 

14. 
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bank. He became a bankrupt at a time when the bank balance was 
$10,500. May the bank set off the balance against the note and file 
a claim for the difference? 

16. E Co., now in bankruptcy, had failed prior to bankruptcy to make 
contractual payments to the union welfare fund. The court held that 
the default in payments for the three months immediately prior to 
bankruptcy should not be treated as wages. Is this a sound decision? 

17. A filed a petition in voluntary bankruptcy and was adjudicated a 
bankrupt on March 1, 1954. Three months later, his aunt died and 
bequeathed him $15,000. Will he be able to retain this amount or 
will it revert to the trustee in bankruptcy? 

18. £ , now in bankruptcy, had given checks for wages shortly before 
it ceased to do business, and the checks were dishonored by the bank. 
The employees sold and assigned the checks to S. The court per-
mitted S to have priority as if he were a wage earner. Was this sound? 
B became a bankrupt but failed to list S, a surety on one of his obliga-
tions, as a creditor. Does S, who did not learn of the bankruptcy 
until later, still have a good claim against BP 

19. 
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C r e a t i o n 

of the 
A g e n c y 

3-T. Definition. In the broad sense a^gncy is the relation created by 
employment. Strictly defined, however, agency is the relationship that 
arises when one party authorizes another to create, to mot^ify, or to ter^ 
m i n ^ contractual relations between the former and third parties. The 
oi^granting-Jifi- auJliority^is known as the •principal^ whereas the one tq^ 
wlwm thejpower is given is called the a^ent. Agency as defined in this 
limited sense excludes the relationship of master and servant, for the 
latter has no power to create contractual relations. For an agent to act, 
three p a r t i e s ^ e j e c e s s a r y the principal, the agent, and a third party 
wiflTwhcCT contracts may be formed. To create the master and servant 
relation, only two parties are necessary. However, since many of the laws 
relating to master and servant are analogous to those governing principal 
and agent, and since the two relations often merge, as when an agent per-
forms the duties of a servant and vice versa, the rules of agency herein 
set forth will be deemed to apply to either situation unless otherwise 
stipulated. 

An agent is not necessarily an employee subject to social security and 
withholding tax. Local fire insurance agents and commission houses are 
usually agents but not employees. 

3-2. Agent distinguished from independent contractor. A person may 
contract for the services of another in such a way as to have full and 
complete control over the manner in which the latter conducts the work, 
or he may contract for a certain end result. If the agreement provides 
merely that the second party is to accomplish a certain result and has full 
control over the manner and methods to be pursug^in bringing about the 
result, he is deemed an independent contractor, and the one receiving 
the benefit of his services is in no sense responsible to third parties for 
his actions. On the other hand, if the second party places his services at 
the_dispfisaJ_j)f„the first in such a ma^nner that th^ action of the second is 
controlled by the former, an agency r e l ^ o n is est^lished.j^ To illustrate: 
A contracts to build a boat for P at a cost of $1,000 and according to cer-

1 King V. Young, Brown, and Beverly, Inc., page 344. 
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tain specifications. In such a case it is clear that A is an independent con-
tractor with the completed boat as the result, and P in no sense becomes 
responsible for lumber or other material purchased. However, had P en-
gaged A by the day to build the boat and had authorized A to purchase 
the necessary materials, it is equally clear that an agency would have been 
created. 

A P P O I N T M E N T O F A G E N T 

3-3. Proper parties. It is generally stated that anyone who may act for 
himself may act through an agent. To this rule there is one fairly well-
recognized exception. An infant may enter into a contract, and so J o n g as 
h e d o e s j ^ t disaffirm, Ihe agreement i ^ t o c ^ ^ There is considerable 
authority to the effect that any appQintnieat of an agent by an infant is 
void. Therefore, under this theory any agreement entered intoEy such an 
agSit would be ineffective, and an attempted disaffirmance would be 
superfluous. Most recent cases hold, however, that the act of the agent is 
voidable only, being subject to rescission or ratification by the minor. 

Nevertheless, an infant may act as an agent for someone else, and any 
agreement which he makes while acting for his principal is binding. 
Although the infant has a right to terminate his contract of agency at his 
will, as long as he continues in the employment his acts within the scope 
of the authority conferred become those of his employer. 

ContoctOhaLilfi legatfi^ to an agent, like any other agree-
ments, must have for their p i l o s e a legal object. As in the case of other 
illegal contracts, the courts would not force the parties to carry out an 
agency agreement with an illegal purpose, but would leave the parties 
without any legal redress. 

3-4. Express delegation of autKority. The usual procedure followed in 
the creation of an aggncy is for the principal expressly to confer certain 
aiifhontj^ipon the agent. The agreement may be explicit, setting forth in 
detail the rights and duties of the respective parties, or it may consist of 
general terms, in which event the extent of the authority conferred de-
pends upon various factors, such as general custom, business usage, and 
past practices of the particular principal. 

Usually no particular formalities are essential to the a^poirrtmenLof an 
^ n t ; it may be ejther written or oral, with two exceptions. First, w h ^ e 
the"purpose ofdie^gency can be exercised o r f y j ^ A^s igMSg-Of^^ 
d o c u m e n r u n a e T s ^ I ^ must be creat^d,under seal. Where a 
l o r m a r s e a k d i n s t r u m m L ^ ^ 
'a^OTt, hejs_ s ^ to possê ^̂  of attorney.^ A formal power of at-

2 See form No. 1, page 1109. 
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torney may be general, giving the agent authority to act in all respects as 
the principal could act, or it may be special, granting to the agent very 
restricted authority. It is customarily acknowledged before a notary public 
whose seal is attached thereto. Second, the law in the majority of the 
states requires that any agent who is given power to sell or to convey any 
interest in or concerning real estate must obtain such power by a written 
authorization from the principal. The ordinary real estate broker, how-
ever, in most states would not need a written agreement, as his authority 
is merely to find a buyer with whom the seller is willing to contract. 
Normally, he has no authority to enter into a binding contract to convey 
the property. 

A further exception exists in a few states where it is required that the 
authority must possess the same dignity as the act to be performed. In 
these states an agent who possesses authority to sign a contract which is 
required to be in writing must receive his appointment by an instrument 
in writing. Such is not the^aw in most states. 

3-5. Authority by estoppel. No agency ever arises without some ac-
tion or conduct on the part of the principal. The proposed agent cannot 
by his ovm conduct-alane-isdablish the relationship, and no statement of 

alone, can justify a"third_party in believing an agency exists. 
An agency is a matter to be proved, and third persons dealing with an 
agent do so at their peril. A duty rests upon the third par^^ to ascertain 

andjextenLD£-the.4igentjL^ Generally speaking, if the 
agent haslwauthority or it is insufiicient to authorize the particular act 
involved, the principal is not bound. 

Nevertheless, conditions often develop under which the principal, be-
cause of his_CQnd.uct, is estopped to deny the existence of ah agency. An 
agent under such conditions is called an ostensible agent, and the a^ncy 

^y estoppel (1) The principal must conduct himself in 
^ manner as to lead third parties reasonably to believe that ^ 

agency exists^ (2) The third partvjnm^know of such condurFanfia^Un 
rdiance thereon. No estoppel can arise except whei^the third p a r t y r 3 ^ ' 
upon facts known to him at the time he transacts business with the agent, 
which facts would have led a reasonably prudent person to assume that an 
agency existed. 

An agency by estoppel may arise from a course of dealing on the part 
of the agent, :wjjich is, eonstmtly ratified or it may result 
from the agent's holding himself out as such without any dissent on the 

P""c^paLi5dLunder conditions where the p r i n ^ a l owed a 
i'^ustrate: Upon seviFdoecasioM ATiha^ses his princi-

p a l name to checks and has them cashed at the bank. The principal has 
never given the agent such authority, but no protest is lodged with the 

s Pettinger v. Alpena Cedar Co., page 346. 
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bank until the agent appropriates to his own use the proceeds from one of 
the checks. The principal then attempts to recover from the bank. By 
ratification of the agent's previous unauthorized action, the principal has 
led the bank reasonably to assume that the agent possesses such authority. 

3-6. Agent's power to appoint subagents. Agents are usuallv selected 
because of their personal qualifications. Owing to these elements of trust 
atB^onfidCT^ceTa'^neral rule has developed that_an agent may(n^^ele-
gate his duty to someone else and clothe the latter with authority to bind 

The prTncipal.^ An exception has arisen to this rule in those cases in which 
the acts of the agent are purely ministerial or mechanical. An act that 
requires no discretion and is purely mechanical may be delegated by the 
agent to a third party. Such a delegation does not make the third party the 
agent of the principal or give him any action against the principal for 
compensation. The acts of such third party become in reality the acts of 
the agent and bind the principal only so long as they are within the 
authority given to the agent. Acts which involve the exercise of skill, dis-
cretion, or judgment may not be delegated without permission from the 
principal. 

The case of authorized salesmen for local insurance agents seems to 
offer a shght exception to this rule. The local agent of an insurance 
company often authorizes his salesmen to accept fire insurance risks. 
Even though such action seems to involve a certain amount of judgment 
and discretion, the insurance companies are bound by the subagent's 
act, although they are in no respect obligated to compensate him, for the 
salesman must obtain his compensation from the local agent. 

An agent may, under certain circumstances, have the implied authority 
to appoint other agents for the principal, in which case they become true 
employees of the principal and are entitled to be compensated by him. 
Such a power on the part of the agent is not often implied, but if the 
situation is such that the major power conferred cannot be exercised 
without the aid of other agents, the agent is authorized to select such help 
as is required. Thus, a manager placed in charge of a branch store may 
be presumed to possess authority to hire the necessary clerks and sales 
force demanded by the size of the business. 

R A T I F I C A T I O N 

3-7. Definition. Contracts entered into by an agent who lacks au-
thority are ineffective unless they are subsequently adopted by the princi-
pal. Ratifiration consi§^j£^Qaductj ;diick.ap:piwgs.^^ by 
one p a i ^ for another without authadty^Such approval cures the defect 

* State ex rel. Kendrick v. Thormyer, page 347. 
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of lack of authority, and the relation of the parties assumes the status that 
would have existed had authority been granted before the act took place. 

3-8. Conditions required for ratification. Various conditions must 
exist in order that ratification be effective and bring about a contractual 
relation between the principal and the third party. It should be remem-
bered in this connection that ratificaton is used only where no authority, 
e j th^ actual or otherwise, can be showi^ Furthermore, the authority 
reverts back and becomes effective as of the date of the act perfOrnTed~by 
the a^nt.~Because of this fact, ratification can be effective only where 
both the principal and the agent were caplibTe of doingnSie^t at the 
time it was peHofmed and are sjill capdJe-at iheJ ime of ratification. For 
this reason a~corporation may not ratify contracts made by its promoters 
before the corporation was formed. For the corporation to be bound by 
such agreements a novation or assumption of liability must be shown. 
Ratification is impossible because the corporation was not in existence 
when the agreement was formed and could not possibly have entered into 
a contract at that date. 

3-9. Other conditions. An agent's act may be ratified only when he 
holds himself out as acting for the one who is subsequently charged with 
the agreement. In other words the agent must have professed to act as 
an agent. A person who professes to act for himself and who makes a 
contract in his own name does nothing that can be ratified even though 
he intends at the time to let another have the benefit of his agreement. 

The states are slightly in conflict as to whether the third party—the one 
with whom the agent dealt—may withdraw before ratification takes place. 
The better view, and that which apparently has the support of most of the 
states, is to the effect that the third g a r t j may_^hdraw from the trans-
action at any time before it is'ratified by the prin'dpal. I f not permitted to' 
withdraw, he would be unable to hold the principal and at the same time 
would not be free to act with others concerning the subject matter until 
the principal had exercised his option. It seems only fair, therefore, to 
permit the third party to withdraw at any time before the principal has 
indicated his adoption of the transaction. However, it should be pointed 
out that ratification does not require notice to the third party. As soon as 
conduct constituting ratification has been indulged in by the principal, 
the third party loses his right to withdraw. 

Furthermore, as a general principle, ratification does not bind the princi-
pal unless he acts with full knowledge of all the important facts. Of course, 
where ratification is expressed and the principal acts without any apparent 
desire to know or to learn the facts involved, he may not later defend 
himself on the ground that he was unaware of all the material facts. 
Where, however, ratification is to be implied from the conduct of the 
principal, it must be apparent that he acts with complete understanding of 
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all important details. A, a salesman with authority only to solicit orders, 
having no authority to sell, contracts to sell certain of his principal's goods 
to T, and signs F s name to the order. As an inducement to T to enter into 
the agreement, A sells all of the articles at a 10 per cent discount. A in-
forms P of the sale, and files the duplicate sales slip without P having an 
opportunity to inspect it. At the time the order is ready to be shipped, it 
is noted for the first time that the discount is to be allowed. It would 
seem to be improper to impute ratification under such circumstances. 

3-10. Conduct constituting ratification. What conduct on the part of 
the principal will amount to ratification? Rat^cation jnay be eiAer ex-
press or implied. Where certain formalities, such as a writing or an author-
ization under seal, are required to create a particular agency, thexaiifica-
tion must follow the form required for the creation of the agency. Aside 
from this, any conduct which definitely indicates an intention on the part 
of the principal to adopt the transaction will constitute ratification. It 
may take the form of words of approval to the agent, a promise to per-
form, or actual performance, such as delivery of the product called for in 
the agreement. i^eptingJhejD^n^_ts„^^^ orJbasing a suit on 
the validity of an agreemenL clearly amounts to ratification. 

At this point it should be mentioned that an unauthorized act may not 
be ratified in part and rejected in part.® The principal cannot accept the 
benefits and refuse to assume the obligations. Because of this fact it is said 
that a principal, by accepting__thfi_benefits of an authorized agreement, 
ratifies the means-Used in procuring the agreement unless, within a reason-
able time after learning of the true facts, he takes steps to return, so far as 
possible, the benefits which he has received.® 

Some conflict exists as to whether silence or inaction on the principal's 
part can be construed as ratification. Where the situation is such that 
failure to speak misleads the third party, causing him to rely upon the 
validity of the agent's acts, it seems that a duty to speak develops. As 
soon as a principal learns of an unauthorized act by his agent, it is usually 
his duty to repudiate it with promptness. 

C R E A T I O N O F T H E A G E N C Y C A S E S 

K I N © V. Y O U N G , B R O W N , A N D BEVERLY I N C . 

1958, (Fla. App.) 107 S.2nd 751 

King, the plaintiff, brought suit against Young, a trucker. Brown, a 
transportation broker, and Beverly, Inc., a supplier of vegetables, to re-

6 Casady v. Manchester Fire Ins. Co., page 348. 
® Kessler et ux. v. Troast et ux., page 348. 
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cover for losses sustained in a two tractor-trailer collision caused by the 
negligence of Young's driver. The plaintiff alleged that Young was the 
agent of the other defendants. Beverly, Inc. called Brown to obtain trans-
portation for a load of beans to a destination in Georgia and Brown in 
turn called Young. Young picked up the beans and upon the return of the 
receipted bill of lading was to receive from Brown $234.79, less a broker-
age commission of 7%. Brown and Beverly, Inc. both contend that Young 
was an independent contractor and that no agency relationship existed. 
The lower court found in their favor and King appealed so far as his claim 
against Brown was concerned. Young was held liable and no appeal was 
taken from that judgment. 

K A N N E R , J. . . . The temi agency may be defined as "a contract either 
express or impl i^ yi?on a consWer£^ion,_ or a ^r^atuitous undert^ 
which one of the parties confides to the other the managerneiit of some 
businejs„tojjeJian^^ his name or on his account, and by which 
that other assumes to ^nd render an account of it." 2 Am. 
Jur., Agency, section 2, p. 13. In an agency relationship, the party for 
whom another acts and from whom he derives authority to act is known 
and referred to as a principal, while the other party who acts for and 
represents the principal and who acquires his authority from him is known 
and referred to as an agent. Thus, the agent steps into the shoes of his 
principal and acts for him pursuant to the grant of authority vested in 
him by the principal. 2 Am. Jur., Agency, section 2, p. 13. 

In the instant case, Brown was merely the intermediary in the trans-
action between the shipper and the transportation medium. What he did 
was to procure transportation for the shipper through the trucker Young, 
for which he, Brown, was to receive as his brokerage commission a per-
centage of the total transportation price. A l t h o i ^ Brown arranged for 
Young to haul the beans, Young,_H^jta4iayLEisximi_exp_ejQses;^^ had the 
controrand chqicejjf rgutgs^tg fo^ and he was completely independent 
ofJl^own after the load was arranged, except that Young had to bring 
back a receip^so as to show delivery of the beansJ3e£QreJie--CQuld,collect 
K i s j ^ I ^ S charge. 

The status of an independent contractor, as distinguished from that of 
an agent, consists of a contractual relationship by one with another to 
perform somethingjorjiim, but the one so engaged isjno^gntrolled or 
suEiecTtoTEe control of the other in the performance of the engagement 
but only as to the result. Conversely, a principal in an agency relationship 
r e t a i n s j i a j i ^ t to control the conduct of an agent in regar3~to the "ech 
gagemenf intniste^ to him. It may be saidUiat the r^o^mzed distindEion 
betwggn an agent a n d ^ independent contractor relationship is deter-
injned By wheflier-the person is subject to or whether he is free from con-
troTwitlyiegard details of the engagement. . . . 
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The position assumed by appellant is inconsistent, because the agency 
relationship as applied to the instant case can only contemplate that one 
person, that is, the principal, is superior and that the other person, the 
agentjjs^siibordmate. There is no indication whatever that Brown was a 
principal to either the shipper of the commodity or of the trucker. He 
was called upon by the shipper as a transportation broker to procure 
transportation and he then arranged with the trucker to haul the load, 
for which he was only to receive a commission for his services. . . , 

Judgment affirmed. 

PETT INGER v. A L P E N A C E D A R C O . 

1913, 175 Mich. 162, 141 N.W. 535 

One James H. Wade purchased from plaintiff, John Pettinger, numer-
ous camp supplies for his lumbering outfit. After considerable credit had 
been extended to Wade, the plaintiff demanded payment and Wade ap-
pealed to one Gannon for assistance. Gannon approved the account and 
told the plaintiff to send it to the defendant. This procedure was followed 
and the bill was paid. Gannon also told the plaintiff to continue to furnish 
supplies and the bills would be paid by the defendant. (Wade carried 
blank labor orders which he used to pay laborers, and which were drawn 
on the defendant. The plaintiff had often cashed these and they were al-
ways honored by the defendant.) The defendant refused to pay subse-
quent bills for supplies and denied that Gannon or Wade possessed any 
authority to bind it, but offered evidence indicating that they were in 
charge of the lumbering interests of one Gustin, who happened to be the 
president of the defendant company. 

B I R D , J . . . . Inasmuch as . t l i e re - JS JAS-FIE-PRAQI that Gannon had any , 
actual 3uiliQrityJo_actfor the defendant the question here raised is one of 
ageil^_by_^tgggel. . . . In Clark v. Dillman, 108 Mich. 625, 66 N.W, 
570, it was said: 

It is undoubtedly the law that a person may be bound by the representations 
and acts of another, as agent, where there has been such a holding out as reason-
ably to lead one dealing with him to believe in the existence of such agency. But 
all the elements of estoppel must be present. There must be ronduct calculated 
to nuslead and it must be underc^umstances jvhic^^ 
Blfeedjgnncigal sh 
aSdacted upon; and, further, it must appear that t h ^ were relied and acted 
up^ln 'goodTai th . to the iniuiy of innocentjpaito-^ 

The plaintiff claims to have parted with his merchandise in the belief 
that the defendant was interest^ in the lumbering which Wade was car-
rying on, and that Gannon was acting for it, and that it would pay for 
such supplies as he furnished the camp. This belief was induced by the 

CREATION O F T H E AGENCY • 343 

tact that Gannon had approved of an account which he held against 
Wade, and the defendant had paid it as he was advised by Gannon it 
would do. . . . A check for $100, drawn by the Alpena Cedar Company 
to order of Gannon and indorsed by him to Wade, was accepted by 
plaintiff as a payment on Wade's account, and this check was honored by 
the defendant. This incident, in connection with other evidence, helped 
to confirm the belief of plaintiff that Gannon was acting for the defendant. 

Judgment for the plaintiff affirmed. 

STATE ex rel. K E N D R I C K v. T H O R M Y E R 

1958, (Ohio App.) 155 N.E. 2nd 66 

This was ajmndainus a^^ brought against the defendant, Thormyer, 
by Kendrick to compel reinstatement of the latter as a state employee. 
Kendrick had been released by a notice signed with Thormyer's name by 
one Reiners, his assistant. By statute power of appointment and dismissal 
rested in the head of the department Thormyer, and plaintiff alleges that 
the dismissal was ineffective because action was taken without the per-
sonal knowledge of Thormyer. 

M I L L E R , J. . . . The question presented is whether or not the suspen-
sion was by Thormyer, who had no personal knowledge of the transaction, 
even though his name appeared on the letter to the relator, which in fact 
was signed by his alleged authorized agent, Fred G. Reiners. Now, if 
there had been a proper delegation of authority to Reiners, clearly, the 
suspension order would have been that of Thormyer, but it is our opinion 
that such powers may not be delegated for the reason that the authority 
imposed upon Thormyer involved personal judgment or discretion. We 
are supported in our conclusion by 2 O. Jur. 2d, 134, which says: 

It is a well-established general rule that when authority delegated to an 
agent involves personal trust or confidence reposed in the agent, and especially 
when the exercise of that delegated authority involves personal judgment, skill, 
or discretion, such authority cannot be delegated by the agent to another as 
subagent to represent the principal, unless the principal has given express au-
thority to the agent to delegate the authority conferred upon him. Ordinarily 
authority to conduct a transaction does not include authority to delegate the 
performance of the acts incidental to that transaction which involve the 
agent's discretion or skill, unless it is otherwise agreed as between the principal 
and the agent. 

And in 9 O. Jur. 2d, 420, it is said: 

Where the whole power of appointment to, and removal or suspension from, 
a particular position rests in one ofiEicer, an order of suspension issued by an-
other ofiicer is absolutely void and of no effect. An action for wrongful sus-
pension of a civil service employee must be brought against the employing 
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authority who made the actual suspension and not against a supervisor who 
caused the suspension. 

In our case the sole power of appointment was in Trormyer who also 
possessed the sole power of suspension or removal under Section 143.26, 
Revised Code. . . . 

For the foregoing reasons we hold that the order of suspension was 
void and since the relator has no adequate remedy at law the writ of 
mandamus will be allowed in accordance with the prayer of the petition. 

Judgment for the plaintiff. 

CASADY V. MANCHESTER FIRE INS. CO. 
1899, 109 Iowa 539 

Action by Casady for money had and received. The plaintiff's father 
was an agent for the defendant. He defaulted and disappeared. The de-
fendant asked one Palmer to investigate and report immediately. Palmer 
accepted payment of the shortage from the plaintiflF, but agreed to see 
that the plaintiff was appointed agent in the place of his father. The 
company cashed the check but appointed someone else as agent. They 
contended that Palmer had no authority to make the contract. 

LADD, J . It may be conceded that Palmer did not have authority to 
make such a contract. Neither was he empowered by the telegram to 
adjust the father's accounts and receive the plaintiffs check in settlement. 
But he did so, and the company approved his course by retaining the 
money. It cannot be permitted to ratify a _pajrt of this transaction ^thout 
b e ^ held to have confirmed the whole. It could not retain the money 
wjtHoutai^rovii^ the method resorted to by its agent. Palmer, in pro-
curing it. . . T h e s e [the facts] were learned shortly afterwards and 
then, at least, it was boimd either to return the check, or to carry out 
Palmer's contract, purporting to have been made in its behalf. Having 
refused to ratify the making of the contract by Palmer for plaintiff's 
appointment as agent to succeed his father, the consideration failed, and 
the plaintiff became entitled to recover for money had and received. 

KESSLER et ux. v. TROAST et ux. 
1927,101 N.J. EQ. 536, 138 Atl. 371 

This was a bill to set aside a deed and mortgage. The plaintiff agreed 
to purchase certain land from the defendants providing they were able to 
secure municipal permission to construct a clothing store on the premises. 
The defendants' agent represented that the permission had been granted 
and caused a deed to be executed to the plaintiff, the latter paying $1,000 
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and giving a purchase money mortgage for the balance of the price. The 
municipality refused to permit the construction of the store, the repre-
sentation of the defendants' agent having been fraudulent. 

BENTLEY, V I C E CHANCELLOR. . . . It is diflBcult to determine whether 
or not it is intended to be urged that the defendant Troast is not re-
sponsible for the fraudulent representation of his agent, who was his 
father. Pom. Eq. Jur. Sec. 909 says: 

An express ratification, however, is not necessary. If the princijaLrgcgived 
and retains the proceeds of the agents frai^—the property, money and the 
like obtained through an executea "transaction—or claims the benefit of or 
attempts to enforce an executory obligation thus procured, he renders himself 
liable for jhe fraudulent acts of his a ^ n t . 

Rescission allowed. 

Review Questions and Problems 

1. P orally appointed H, her husband, as her agent to sell certain real 
estate. H signed P's name to a contract to sell. Is the contract binding? 1 

2. M, driving a gasoline truck, negligently ran into and killed Z. M was 
driving the truck for his brother, a distributor of T oil and gas prod-
ucts, the contract with T Co. providing that the truck carry the words 
T Co. at certain places, that it be used for delivery of T Co. products 
to designated filling stations and that the driver, in collecting for 
deliveries made, sign the receipt in name of T Co. For these services 
M's brother received a commission. When sued by Z's executor for 
wrongful death, T Co. claimed M's brother was an independent con-
tractor rather than an agent. The court held the brother was an agent 
of T Co. Was the decision sound? • 

3. A, an insurance salesman for X Company without authority to adjust 
losses, learned that T's car had been badly damaged in an accident, 
and because he knew it was covered by insurance, he had it towed to 
G's garage for immediate repairs. Some time later, the adjuster for X 
Company visited the garage to see the car and noticed that G was 
engaged in repairing it. He made no comment, and the company later 
refused to pay the repair bill, alleging lack of authority by A. Is X 
Company liable? )li> > 

4. G, engaged by F Co. at 100 a mile to deliver a new truck to a buyer 
and to pick up a used one, was instructed to drive by the shortest route, 
not to drive on gravel roads, to check the oil on arrival and to replace 
any oil loss. G, while en route, was injured in an accident but F Co.'s 
workmen's compensation insurer refused to pay, insisting that G was an 
independent contractor. The court held G was an employee. Was the 
court sound in its decision? 

5. A's mother loaned him $400 to start a meat market, but without her 
knowledge, he opened it in his mother's name. She received all promo-
tional literature, and signed all checks, A telling her he did this to be 
certain not to use the money for other purposes. The business failed, 
and one of the creditors who had relied upon the mother's credit, 
brought suit against her. Is she liable? Vt-S 
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6. P became seriously ill of tularemia from eating rabbits purchased at 
the market of D and brought suit to recover damages. The defendant 
contended he had sublet that department to A, although all advertise-
ments were in the name of D and purchases were made in reliance on 
them. Was D liable on basis of^agrac^ bY_estog£el? "̂ eî  

7. A entered into a contract with Tfor PTorthe purchase of 300 bushels 
of potatoes at 50 cents a bushel. A possessed no authority to represent 
P, and T attempted to withdraw from the contract before it was ratified 
by P. Was the rescission effective? 

8. A, an employee of P School, contracted in his own name and without 
authority to buy certain school books from T. Later P School took ac-
tion ratifying the contract, but thereafter it refused to accept the books. 
When sued by T, P School asserts that tlwj^Aification d j i 
Is this true? ^v-^^^tiP'. 

9. A, a soliciting agent for C Ins. Co., sold to S two policies of life insur-
ance and oyer^_periodj)fjoi^irteen years collected and forwarded the 
premiums to the company, although the policy said that all premiums 
were to be sent direct to C Co. S also paid to A $5,000 as a fund to use 
in case he failed to pay any premium on time. A disappeared with the 
fund, and the company denies liability, insisting that its soliciting agent 
had no authority to collect premiums. The court held C Co. liable./ 
Discuss the soundness of this decision. 

5 
P r i n c i p a l 

and Th i rd 
Pa r t y 

L I A B I L I T Y O F P R I N C I P A L 

3-11. General liability. The principal is liable only lor those act.s ot 
his agent which fall within the actual or apparent scope of h i s ^ ^ o r i ^ . ^ 
His actual 
dental thereto. Ii^idental powers are those reg^uired for, or reasonably 
ant i^a ted in, c a r ^ jthe major purpose for which the agency was 
created, i^parent authority is that which results from estoppel and gives 
the agent power to bind his principal in many cases where he has no 
right to do so. Because of the_pQsitiojLwbichjh^ 
his age]itJto__assume_,Jthir^^ be-
lieving he possesses autl^rity. 

3-12. Custom and usage. The incidental powers of an agent often 
vary with local or general custom or usage. To illustrate: P appoints A as 
his agent to sell a certain used automobile for $900. As an incident to his 
authority to sell, A has authority to enter into a written contract with the 
purchaser and to sign P's name to the contract. Whether he has implied 
or incidental authority to sell on credit instead of cash or to warrant the 
condition of the car sold turns upon general or local custom. If it is 
customary for other agents in this locality to make warranties or sell on 
credit, this agent may assume he possesses such authority in the absence 
of difiEerent instructions. 

Customs often vary between different lines of business and between 
employersengaged in the same kind of endeavor. Where these customs 
are well established and known, third parties are bound to respec^themT 
^Illustrating these general principles, let us assume that it is not cus-
tomary for so-called departmental buyers in the department stores to 
buy, but merely to list needs. In such case, the purchasing office contracts 
for goods. This limitation being general, third parties would be b o u n d _ ^ 
it. However, it might be customary for a particular department store to 
give agents authority to buy. In the latter case, any new employee named 
as buyer has power to make binding contracts to purchase. 

1 Krantz v. Oak Park Trust & Savings Bank, page 358. 
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3-13. Secret limitations. It is said that secrgt_^mitations imposed 
up6ntlie_gowers of an agent do not bind third parties unless their atten-
tion has been drawn to themTTn offier words,TK^third party, having es-
fs^isTTecRJiaTan^genc^S^ and having determined in a general way the 
Imiits of the authority, is not bound to explore for unexpected and un-
usual restrictions. He is justified in assuming, in the absence of contrary 
'information, that the agent possesses those powers which like agents 
customarily have. 

An instruction to a sales agent not to sell to a certain individual or not 
to sell to him on credit, when credit sales are customary, cannot affect the 
validity of a contract made with this individual unless the latter was aware 
of the limitation at the time the contract was made. The principal, by ap-
pointing an agent normally possessed of certain authority, is estopped to 
set up the limitation as a defense, unless the limitation is made known to 
the third party prior to the making of the contract. 

3-T4. Powers enlorged by emeraency. An existing emergency which 
necessitates immediate action ^ . J h e j a r ^ j j f ^ t l ^ p r i i ^ ^ 
7^taHvi~may add suflSciently to the agent's powers to enable him to meet 
tEe^situation. However, if time permits,-and ihe , principal is available, 
any proposed remedyjor the^ifBculty should b^ubmit ted to the princi^ 

for approval.^ It is only when the principal is not available that the 
'powerr~of the a ^ n t are extended. Furthermore, the agent receives no 
power greater t h a n j i a t suflBcient to solve the difiScul^. Thus, the power 
of an agent to borrow money on the strength of his principal's credit 
is rarely implied. Suppose, however, that a C.O.D. shipment arrives for 
the principal during his absence and money is not available to pay for 
the goods. Clearly, his representative in charge of the business may 
borrow sufficient funds to pay for the goods and avoid demurrage charges 
and other possible losses. The principal would not be liable for any ex-
cess borrowed beyond that required to pay for the particular shipment. 

3-15. Notice to aqeiiL- Notice or knowledge acquired by an agent 
while acting within the scope of his authority binds the principal. This 
fact is true because the agent is the principal's other self, and, therefore, 
what one knows, the other knows. For the principal to be bound, the 
notice must have been acquired by an agent who represented the prin-
cipal in regard to the particular subject matter involved.® An agent 
who is acquiring property for his principal and has knowledge of certain 
unrecorded liens against the property takes the property for his principal 
subject to those liens. Knowledge of some other agent who had never 
represented the principal in the particular transaction and who did not 

2 Carlson v. Hannah et al., page 360. 
3 People ex rel. Carr v. Gullborg, page 362. 
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receive the notice definitely for his principal could not affect the prin-
cipal's interest. 

Considerable dispute has arisen as to whether notice acquired bv an 
agent before he became such can affect the principal. The better view 
is fEatliotiTO which is acquired before the creation of the agency and is 
later retained by the agent while representing his principal is notice 
to the latter. 

Notice to the agent, when he is under a duty to some third party not 
to disclose the information, does not affect the principal. Furthermore, 
notice to the agent, combined with collusion or fraud between him and 
the third party that would defeat the purpose of the notice, would not 
bind the principal. Thus, an agent who receives notice of an unrecorded 
mortgage from the mortgagor, with the request that the fact not to be 
made known to the principal, has not received notice which is binding 
on the principal. If he purchases the property, it will not be subject 
to the mortgage. 

P E C U L I A R P O W E R S 

3-16. Real estate broker.' The ordinary real estate broker possesses no 
authority-implied or apparent in the absence of an express grant, to 
enter into a contract for the sale of property listed with him. It is his 
b u s ^ s s to find a party who is willing to purchase the property upon the 
proposfid-leriBfe^^e^^ner resprves j j ie right to contract, or not as ^ 
sees fit, at thpi fimp thp brnVpr'fj prg<;ppr-tivej;)nyejr is presented. 

The same is true of many solicitors—often called salesmen—whose 
authority is limited to obtaining orders for merchandise that are subject 
to approval by the principal. If such a limitation conforms to the custom 
or usage, the buyer's contract is ineffective until it has been approved 
by the seller. 

3-17. Right to collect. The power of an agent to collect a bill owed 
to his principal may not readily be implied. It has been held that posses-
sion of a statement upon the principal's billhead and in the principal's 
handwriting did not justify an assumption of such authority. 

A question of considerable difficulty is encountered concerning the 
apparent or implied power of a salesman to collect. Clearly the agent 
behind the counter or other agent who sells the goods has, under most 
circumstances, an implied power to collect for them at the time of the 
sale but not at a later date.^ If, however, the sale is on credit, no power 

* Zazzaro v. Universal Motors, page 363. 
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exists to collect at a later date unless the business is a relatively small 
one in which the agent performs a rather general service. 

The agent who delivers goods which have been sold for cash undoubt-
edly has a right to collect all payments due at the time of delivery. Other-
wise, the ordinary delivery boy has no authority to collect unless it is 
expressly conferred or arises through custom. 

T ^ travehng_salesrnan who covers certain designated territory and 
solicits oi^eri'for his principal has no autho^y to collect as payments 
fall due except those payments that are to be made at the time the order 
is obtained. In the absence oLexpress authority, payments made to such 
agents, which fail to find their way i j ^ the^principal's possession, may 
again be collected from the debtor. 
^ Authority to collect gives the agent no authority to accept anything 
other than money in payment. He is not empowered to accept negotiable 
notes or property in settlement of an indebtedness unless expressly 
authorized. It is customary to accept checks as conditional payment. 
Under such circumstances the debt is not paid unless the check is hon-
ored. If the check is not paid, the creditor is free to bring suit on the 
contract which gave rise to the indebtedness or to sue on the check, at his 
option. 

3-18. Purchase on credit. An agent who is given special authority to 
purchase is limited to the quantity and quality of goods set forth by the 
principal. Such hmitations imposed upon a general purchasing agent at 
a particular occasion would, however, amount to secret limitations and 
would not, therefore, be effective against innocent third parties. A gen-
eral agent placed in charge of a business presumably has power to pur-
chase either on credit or for cash. If the principal provides a special 
purchasing agent with cash and instructs him not to purchase on credit, 
the majority holds that the principal is not hable for goods purchased 
on credit. This rule is true only where the agent has not in some manner 
been held out as possessing greater authority. 

3-19. Written agreements—how executed. The principal is liable 
upon all contracts made by the agent so long as they relate to matters 
within the scope of his authorit j^nd are properly executed.j So far as 
simple contracts are concerned, although the signature does not indicate 
definitely who the real contracting party is, most of the states permit the 
use of parol evidence to show the intention of the agent and the third 
party. Without question this is true whenever the signature is ambiguous. 
It is possible, however, for the third party to desire to contract with 
the agent alone and one the strength of his credit. Where such is true, 
the principal is not liable. 

There is a rule of law relating to negotiable instruments to the effect , 
® Goodenough v. Thayer et al., page 364. 
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that no one can b e h e l d . thereomnless his name is attached thereto. 
Because oFtRis lacCthe agent should exercise care to see that any ne-
gotiable paper executed by him bears his principal's name and hisjjwn. 
preceded by " l ^ ^ r "per," following his principal's. If "this proced^ure 
is not followed the ultimate holder of the paper may be able to hold both 
the principal and the agent, or the agent alone. Although considerable 
conflict exists, according to the law of most states parol evidence may 
be introduced to explain a signature to negotiable paper that is clearly 
ambiguous. Some states hold that unless the instrument as a whole 
explains the signature, the agent shall be held liable. 

U N D I S C L O S E D P R I N C I P A L ^ 

3-20. Undisclosed principal's contracts. F o r ^ ^ o u s * reasons a princi-
pal often desires to hide his identity. In such instances Tie appoints an 
agent to act ForTiim; the agent enters into all contracts in his own name, 
lea^ng t^e^ tlnrd £ar1y^ any principal. Such agreements are 
always entered into on the strength of the agent's credit, as no principal 
is disclosed. Although such is the case, the third party^ upon learning 
<>fjie prindpars identity, may elect to e n f ^ e t t i e ' cSh^^ta^a iT is^^ 
principal rather than against the agent." Theprincipal is_ responsible^^ 
ffl c c ^ a c ^ n t e r ^ d into by the agent\^hin t h e y 
authority. Furthermore, even though the agent has been definitely lim-
itS,, the courts hold the principal liable for acts which would have been 
within the apj^rent scope of the agent's authority had the principal 

jown. ' 
le undisclosed principal is never liable upon a negotiable instrnrnf^T)! 

signed by his agent since his name does not appear thereon. It is possible 
m many such cases for the third party to waive the note and sue upon the 
agreement that furnished the consideration therefor, avoiding the diffi-
culty encountered by a suit on the note or bill of exdjange. 

3-2T. Settlement between principal and agenty.^ the preceding sec-
tion it was indicated that the third party, after learning of a principal's 
interest in any transaction, might elect to look to the principal for per-
formance. Suppos^ in such a case, that the principal supplied the_agent 
witlTniLO^ to purchase the goods, but they were ddivered to the 
t tge^on the strength of his own credit. What should be the result? It 
is clear, under such circumstances, that the principal is relieved of all' 
r(!s;^sibility. A slightly different problem arises where the principal 
settles with the agent after the contract is made and the goods are de-

8 Kayton et al. v. Bamett et al., page 365. 
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livered, but before his disclosure to the third party. Any bona fide settle-
ment between principal and agent before disclosure apparently relieves 
the principal. A settlement cannot have this effect, however, when it is 
made after the third party has learned of the existence of the principal 
and the principal is aware of that fact. 

The general rule seems to be fair to the third party, in that it gives 
him all the protection which he originally bargained for, and at the same 
time it helps the principal, in that it protects him against a second de-
mand for payment. 

3-22. Election. Election means choice, and a choice becomes possible 
only when the thirj_party learns of the existence of a principal. If a 
settlement has taken place previously, no election is possible; otherwise, 
the third party who leams the identity of an undisclosed principal may 
look either to the agent or to the principal for performance until such 
time as he definitely elects to hold one or the other. No conduct on his 
part which precedes the disclosure of the principal can constitute an 
election. Because of this rule, it has been held that an unsatisfied judg-
ment obtained against the agent before disclosure of the principal will 
not bar a later action against the principal.'' 

After disclosure, the third party may evidence his election by obtaining 
a judgment against one of the parties, or by making an express declara-
tion of his intention. It has been held that the sending of a statement 
to one of the parties does not indicate an election. Most states also hold 
that the receipt of a negotiable instrument from one of them does not 
show an election. The mere starting of a suit against one of the parties 
has been held insufficient to cause an election, but if the case proceeds 
to the point where a judgment is obtained against either the agent or 
the principal, election has taken place although the judgment remains 
unpaid. From these illustrations it can be seen that very definite action 
is essential to constitute an election. The third party is usually free at 
any time to sue the particular party whose credit is b ^ . 

L I A B I L I T Y F O R A G E N T ' S T O R T S 

3-23. Negligent acts. TTigjrindpal b ^ ^ liable to third parties 
for^ny^amage occasione'd them by the negligence of the agent so long 
as the latter is acting in the course of his employment. 
~1Shouldnth^"agent be engaged in his own busness when the tort is 
committed, having left temporarily his principal's business, the principal 
is relieved of any liability. The fact that he may have been in the pos-
session of his employer's vehicle does not extend the liability of the 

T Lindquist v. Dickson, page 366. 
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principal.® The real test is: was the_aggnt about his principal's business 
when the tort was comrnitted?. The fact that he has combined his own 
with the principal's business does not release the principal, unless the 
agent h a s ^ q u i t e J e f i a i t ^ depart from _ his^ prmcipsis business at^the 
time-of the accident. 

The principal cannot avoid liability by showing that he has instructed 
the agent nol^tp do the particular act complained of. Neither is he re-
leasecTby evidence that the agent was not doing the work his principal 
had instructed him to do, where the agent had misunderstood the in-
struction. As long as the agent is attempting ±Q fnllowxaiiL^-hiaprinripar^ 
busingss, the^rincipaHsJiabk^.. 

A large number of states have adopted what has become known as the 
f a m % _ ^ r doctrine. Under it, any^xnember of the family is considered 
to be an ^ent.ofjhejpareni:Qwriei: when using it for his or her conven-
ience or amusement, if the car is made available generally for family 
use.® 

3-24. Willful acts. Thus far attention has been given to a situation m 
which the third party is darriaged W negfeent-cogduct of the agent. 
Suppose, however, the agent(willf^^ the third 
party. Is the principal l iable?l3rear iy , l f jhelw of the 
agent_has_ nothing to do with his^pdngipars business and is animated 
entirely by Jiatr£d_or a feejin^ of ill-will toward the third party, the 
principal^ ill j lOjespgct liable^Where the predominant motive isjnot to 
work off a personal grudg^Tbut rather to advance his principars_in-
teres^, it has been held that the principal is liable.^® 

It should be stressed at this point that an_agent_ia.ilwayiJiahle to 
any third p g ^ n who is injured as a consequence of the agent's tort. This 
is true even though the tort is _coimoitted, while the agent is about his 
principal's business and is acting in the utmost good faith^ having no 
reason to believe he is committing a tort. An agent who commits a tort 
innocently while following instructions of the principal and who is com-
pelled to pay the injured party, may demand reimbursement from his 
principal. Similarly, if a tort grows out of the agent's carelessness or 
willful act and the principal is compelled to settle with the third party, 
he may seek recovery from the agent. 

L I A B I L I T Y O F T H I R D P A R T Y 

3-25. Contracts for disclosed principal. TOiedisclosed^^ 
toe the third party upon any contract made byHe~agenrfor the formers 

® Nelson v. Broderick & Bascom Rope Company, page 366. 
® lones V. Cook, page 368. 
10 Lockhart v. Friendly Finance Co., page 369. 
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benefit. This rule applies to all simple contracts in which the principal 
I T t h ^ e a l party in interest, despite the fact that they are made in the 
agent's name. Furthermore, any_conJraclLjna.de for J:lie_k®efit_^f the 
principal, although the agent acted outside the scope of his authority, 
aiBdesIiJi£__principal to performance,^ provided the contract has been 
properly ratified before withdrawal. 

3-26. ^disclosed principal. The undisclosed principal is e n j i t k d j o 
performance by third parties of all simple" c o n t r a ^ m a d e forjhislbenefit 
by the agent. In the ordinaiyr^ase, it is no defense for the third party 
to say that he had not entered into no contract with the principal. When, 
however, the contract is one which involves the skill or confidence of the 
agent and which would not have been entered into but for this skill 
or confidence, its performance may not be demanded bj[jhg_principal. In 
other words, whenever a contract made for the benefit of an undisclosed 
principal is such that it cannot be assigned or its duties delegated, the 
principal cannot demand its benefits. 

In all cases, the principal takes over the contract subject to all de-
fenses which the third party could have established against the agent. 
If the third party contracts to buy from such an agent and expects to 
be able to set off an acount which he has against the agent, he has this 
same right to set off against the undisclosed principal. 

P R I N C I P A L A N D T H I R D P A R T Y C A S E S 

K R A N T Z V. O A K P A R K TRUST & S A V I N G S B A N K 

1958, (111. App.) 147 N.E.2nd 881 

Krantz, the plaintiff, drew several checks on the defendant bank 
in favor of 661 Sheridan Apartments, Inc. These were cashed by the 
bank after being indorsed with the corporation's name by its president, 
who used the money for his personal needs. The plaintiff contends that 
the president had no express authority to cash checks and the indorse-
ment being ineffective, payment by the bank was improper. This is an 
appeal from a lower court judgment in favor of the defendant. 

F R I E N D , J . . . . Under the settled rule in this State, the president 
of a corporation, by virtue of his ofiBce, is the business head thereof, 
and any contract pertaining to the corporate affairs, within the general 
powers of the corporation, will, when executed by the president and in 
the absence of proof to the contrary, be presumed to have been executed 
by the authority of the corporation, as one of the powers incident to the 
office of president. Green v. Ashland, Sixty-Third State Bank, 346 III. 
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174, 178 N.E. 468. It was held in that case that the presumed authority 
of the president of a corporation to contract on its behalf and so bind 
the corporation in respect of matters pertaining to corporate affairs is 
unaffected, in so far as the public is concerned, by any instructions given 
to the president, or by limitations upon authority imposed through cor-
porate by-laws. These are matters solely between the corporation and 
its officers; the by-laws and the special instructions, alike, are binding 
upon none but the officers and the members of the corporation. The ra-
tionale of the rule is that the corporation entrusts the chief executive 
office of president to a person known to and selected by its board of di-
rectors, and so entrusts general control of its affairs to its president. 
Accordingly, the general public dealing with the person in whom the 
corporate body avowedly reposes such confidence ought not to be re-
quired to search for the precise authority of the president to fulfill each 
ordinary and usual function of his office; if the president is unworthy of 
trust in the execution of the ordinary business affairs of the corporation, 
then it seems more equitable that the corporation, rather than persons 
dealing with it, should suffer. In the case here under consideration, the 
president of the payee corporation, in the exercise of his presumed 
authority, on five occasions endorsed checks payable to the order of a 
building corporation, all being drawn on defendant bank. 

In order to conduct its business, the authority to endorse checks must 
be placed in some officer of a corporation, and in the absence of express 
authority to endorse checks, implied authority is given to the president, 
who is vested with general direction of the affairs of the corporation. 
Corn Belt Bank v. Forman, 264 111. App. 589. In the latter case it was 
held that the authority so implied is an actual authority, in keeping with 
commercial usage, arising from the business nature of the corporation, 
and that commercial transactions must be construed in accordance with 
commercial usage. 

The allegation that the president of the corporate payee lacked express 
authority to endorse checks payable to the order of the corporation did 
Dot state that the defendant bank had notice or knowledge of such lack 
of authority. The mere allegation of the lack of express authority does not 
negate the presumed authority of the president; for even were the presi-
dent of the corporation denied authority, by the by-laws, to endorse 
checks, yet, unless knowledge or notice of such lack of authority were 
communicated to the bank, it would be entitled to rely upon the pre-
sumed authority of the chief executive officer to endorse checks. 

We think the court properly allowed defendant's motion to strike the 
complaint ind dismiss the suit. The judgment order of February 27, 1957, 
in favor of defendant and against plaintiff for costs is therefore affirmed. 
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C A R L S O N V. H A N N A H et «l. 

1951, 6 N.J. 202, 78 A.2d 83 

During the year 1940 Carlson and Caller Beverages, Inc. entered into 
a contract whereby the former was to act as distributor for "7-Up" in 
Paterson and certain territory north of the city. He was to supply his own 
truck, and was not to assign his contract without the approval of Caller. 
In 1942 Carlson, the plaintiff, was called into the service of the United 
States Army, so he made an agreement with the defendant to operate 
his route, with a certain amount being paid to the plaintifif for use of his 
truck. He then gave one McHugh power of attorney to act for him in 
those matters requisite and necessary to the distributorship. Business 
increased and the company demanded an additional truck, and a driver 
was found for it, he being given the outside city route. In 1944, the 
defendant threatened to quit unless he were protected when the plaintiff 
returned from the service, so McHugh agreed that the northern route was 
to be his upon the plaintiffs return, the latter being limited to the city 
route. This agreement had the approval of Caller. After plaintiff's re-
turn, he refused to approve the contract made by McHugh and demanded 
his entire territory although the defendant continued to operate the 
northern route as though it were his own. The plaintiff then instituted 
this suit to determine the effect of McHugh's contract and for an ac-
counting. The lower court determined that McHugh exceeded his au-
thority and gave plaintiff a judgment of $4,000. 

A C K E R S O N , J . . . . The power of attorney which accompanied the 
contract made between Carlson personally and Hannah on May 22, 1942, 
conferred upon McHugh authority to act for the plaintiff during his ab-
sence . . in all matters pertaining to my distributorship of a carbon-
ated beverage known as 7-Up', . . . giving my said attorney full power 
to do everything whatsoever, requisite and necessary to be done in said 
distributorship, . . ." McHugh's authority with respect to the operation 
of the accompanying contract itself is expressed in paragraph 8 thereof, 
hereinabove quoted, giving him power "to alter" the contract when 
deemed necessary with the consent of the other party thereto. 

Attorneys in fact created by formal letters of attorney are merely 
agents and their authority and the manner of its exercise are governed 
by the principles of the law of agency. 2 Am. Jur. (Agency), § 26, p. 29. 
The powerof an agent to bind his principal i j j imitedjo s ^ ^ acts as are 
within his actual or^^rent^utkori ty , BaufK^v. Fideliiy, etc. of Mary-
T^Tid7IITU.iL7~99, 104, 176 A. 137 (E. & A. 1934). Such actual authority 
may be express or implied. Implied authority may be inferred from the 
nature or extent of the function to be performed, the general course of 
conducting the business, or from the particular circumstances of the case. 
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Implication is but another term for meaning and intention; express au-
thorit^ given to an agent includes by imphcation^ whether " the a ^ n c y 
be geiierarof special: lihless restricted to the^contraiy;^ a U , ^ ^ powers 
as are proper and necessary as a means of effectuating thejuiposes 
for w h j c h ^ e agency wa^CTeated. Sibley v. City Service Transit Co., 
2 H J . 458, 463; 66 A.2d 864 (1949); 2 Am. Jur. (Agency) § 86, p. 70. 
Accordingly, it is well settled that, unless otherwise agreed, the authority: 
of an agent to manage a business extends^oJurtW than the d i r e c t ^ 
of the ordinaryj)peration^ of the business^ including authority to jnakfi 
contracts^^ich are incidentaLto such business, are usually made in it, 
or are reasonably necessary in conducting it. But prima facie, authority to 
m a n ^ a l^sir iess^e^ dispose of it in whole 
or in part. Restatement (Agency) § 73, Title F. 

What, then, was the purpose of the instruments executed by plaintiff 
on the eve of entering the armed forces? Obviously he desired to pre-
serve his business intact until his return and ^ p o i n t e d McHugh to 
superyiseTrSEH^^ Logically it is impossible to imply from 
the evidence before us any authority in the agent McHugh to dispose 
of any part of his principal's business by gift, sale or otherwise, and 
thereby defeat the very purpose for which such instruments were created. 
The granLgf power wasjntenxied to aid and i^acilitate the operation of 
the^distrib^rsh^ absence, and not to authorize its 

petitionJippn^his xfiturâ ^̂ ^ (Agency) § 73, Comment (b). . . . 
Appellant further contends that McHugh's authority to contract for 

the assignment of the territory in question was implied under the doctrine 
of "emergency power." This principle is defined in the Restatement 
(Agency) § 47, as follows: 

Unless otherwise agreed, if after the authorization is given, an unforeseen 
situation arises for which the terms of the authorization make no provision and it 
is impracticable for the agent to communicate with the principal, he is 
authorized to do what he reasonably believes to be necessary in order to prevent 
substantial loss to the principal with respect to the interests committed to his 
charge. 

It is important to note, however, that this rule is expressly quahfied in 
the Restatement as applicable only wbgr^JLis "impracticable for-lhe 
agentJojcommunicatej^ and ascertain his wishes before 
acting. Sibley v. City Service Transit Co., supra, 2 N.J. at page 463, 66 
A.2d 864. 

The claimed emergency relied upon the invocation of the foregoing 
rule is said to be the choice with which McHugh was confronted of 
either abandoning the entire route because of the uncertainty of re-
placing Hannah due to war time shortage of manpower, or acceding to 
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his demand for a part of the territory on plaintiff's return. We find no 
merit in this contention. Emergency in this connection means "a sudden 
or unexpected occurrence or condition calling for immediate action." 
Frank v. Bd. of Education of Jersey City, 90 NJ.L. 273, 278, 100 A. 211, 
213, L.R.A. 1917D, 206 (E. & A. 1916). The evidence discloses that con-
tinuous pressure to procure the questioned contract had been exerted on 
McHugh by both Hannah and Galler for upwards of two months before it 
was finally signed. During all of this period of resistance, however, no 
attempt was made to communicate with Carlson and it was not impracti-
cable to have done so. Furthermore there is no proof that Hannah could 
not have been replaced. While McHugh testified that he did not know 
where he could have picked up another driver, nevertheless it does not 
appear that he made any effort to do so. Significantly, only a month be-
fore the execution of the questioned contract, another driver was pro-
cured to help Hannah service the territory. No immediate urgency or 
necessity was presented other than an opportunity to demand a part of 
plaintiff's capital and that situation was of Hannah's own making. 

We therefore conclude that the defendant McHugh was not authorized 
to make the executory assignment of territory attempted to be accom-
plished by the agreement of September 2, 1944. . . . 

Judgment of the lower court affirmed. 

P E O P L E ex rel. C A R R v. G U L L B O R G 

1927, 324 111. 438, 155 N.E. 324 

T H O M P S O N , J . This appeal is from a judgment of the county court 
of Cook county overruling objections to taxes extended against an apart-
ment building at 1549 Fargo Avenue, Chicago, and ordering a sale of 
the property. . . . 

In 1925 the board of assessors continued the valuation of $80,250, but 
the board of review raised it to $110, 250. Appellant paid the taxes based 
on a full valuation of $80,250 and filed objections to the balance on the 
ground that he had not received notice of the hearing before the board 
of review and that it was without jurisdiction to increase the valuation. 
The records of the board of review show that notice of the hearing was 
sent to George P. Adams. Appellant testified that he is a manufacturer 
and that Adams is employed in his office; and that in 1925 Adams occu-
pied one of the apartments in his building at 1549 Fargo Avenue and was 
authorized to receive the rent from the other tenants; that Adams was 
not a leasing agent nor an agent having general supervision of the prop-
erty; and that this authority was limited to receiving the rent and de-
livering it to him at his office. . . . 

The law is well settled that, whenmtice to an agent is religd upgnjo. 
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bind a principal, the nature of the agency must be such that the law 
will presume that the agent carried the notice to his principal, or it must 
be established as a fact that he did communicate to his principal such 
notice. Notice to or knowledge of an agent while acting within the scope 
of his authority and in reference to a matter over which his authority 
extends is notice to or knowledge of the principal, but, in order to be 
binding upon the principal, the knowledge must be acquired while his 
agent is acting within the scope of his authority and in reference to a 
matter over which his authority extends. . . . Conceding that Adams re-
ceived the notice of the hearing before the board of review, it was not 
binding upon appellant because it was not a matter over which Adams' 
authority extended. . . . 

Judgment for defendant, Gullborg. 

Z A Z Z A R O V. U N I V E R S A L M O T O R S 

1938, (Conn.) 197 Atl. 884 

This was an action by Anthony T. Zazzaro to recover possession of 
an automobile. The defendant had given one Horwitz special authority 
to sell it for $400 net. The plaintiff signed a contract to purchase, and 
gave his check for $100 and note for $300 in settlement. Horwitz, to in-
duce the sale, promised personally to hold the note for a few days until 
the plaintiff could borrow $300 on his insurance. The note, however, was 
immediately turned over to the defendant. When the check arrived from 
the insurance company, the plaintiff indorsed and delivered it to Hor-
witz, who failed to surrender it to the defendant. The defendant, under 
the conditional sale contract, repossessed the car and plaintiff now seeks 
to recover it on the theory that he had paid for it in full. 

B R O W N , J . . . . The coiurt has stated the implied powers incident to 
the agency relationship in these words; "The creation of an agency carries 
with it the usual and appropriate means of accomplishing its object and 
c'loAes thg_.agent jmiJi_su£h^uthoritv as is proper to efectuate its_pur-
pose/' Kearns v. Nickse, 80 Conn. 23, 25. . . . The American Law Insti-
tute, in dealing with the question as to the circumstances under which 
incidental authority is inferred, says: "Unless otherwise agreed, authority 
to conduct a transaction includes authority to do acts which are inci-
dental to it, or are reasonably necessary to accomplish it." Restatement 
Agency, § 35, p. 89. And under Comment (a), it is further stated that 
"conversely to the rule . . . prima facie, an agent is not authorized to 
do acts not incidental to the transaction, nor usually done in connection 
flierewith, nor reasonably necessary." The application of this principle 
to the undisputed facts in this case make evident that the court was 
warranted in concluding that Horwitz had no authority to accept pay-
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ment of the note. As the defendant's agent for this isolated transaction 
only and pursuant to express instructions, he sold this car known by the 
plaintiff to belong to the defendant for $100 cash plus his note to its 
order for $300 due thirteen days later and secured by the conditional 
bill of sale, both of which instruments were forthwith turned over to the 
drfendant, which kept them. Horwitz collected the note before maturity. 
Under these circumstances, authority in Horwitz to accept payment 
of the note was neither proper nor reasonably necessary to do the act 
directed or to accomplishing the result specified by the defendant. Nor 
was the acceptance of the payment either a usual or an appropriate means 
to that end. 

Judgment for defendant affirmed. 

G O O D E N O U S H v. T H A Y E R et al. 

1882, 132 Mass. 152 

This was an action by plaintiff, Goodenough, to recover damages for 
breach of contract. The plaintiff entered into a contract for space in the 
steamer Atrato for shipment from Boston to London of certain livestock. 
The steamer was to put on board a condenser capable of supplying suf-
ficient water. The agreement stated that it was between Thayer and 
Lincoln, agents of the steamer Atrato, and H. B. Goodenough. It was 
signed merely Thayer and Lincoln, Agents. Several sheep and hogs 
died en route because of a shortage of water. The defendants, Thayer and 
Lincoln, contend that the contract was with the owner of the steamer 
and they are not personally liable. 

E N D I C O T T , J. . . . The defendants in the body of the agreement dis-
close their principal, for they describe themselves as agents of the steam-
ship Atrato, and they do not sign the instrument personally, but as agents. 
The case does not fall, therefore, within that class of cases cited by the 
plaintiff, where the instrument does not disclose the name of the princi-
pal; nor within the other class of cases cited, where, although in the 
body of the instrument it appears, or is to be inferred that the party 
signing is agent, or is acting in behalf of other persons, the instrument 
is signed by his name only. In these cases it was held that there was a 
personal undertaking by the defendant. 

Nor can it be said that the recitals in the body of the instrument, that 
the defendants were agents of the steamship Atrato, and their signatures 
thereto, describing themselves as agents were mere discriptio personarum. 
. . . The agreement contains express stipulations on the part of ihe 
steamship Atrato, and express provisions touching the liability of her 
owners, as where it recites, "steamer agreeing to put on board a con-
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denser capable of supplying the stock with water in sufficient quanti-
ties," etc. . . . 

Taking all of the provisions of the special agreement together, it ap-
pears that it was not the intention of the parties that the defendants 
should be bound personally, but that it was the intention to bind the 
shipowners. And the intention is so plainly apparent that it is not to 
be controlled by the words, "agents of the steamer Atrato," instead of 
for the steamer Atrato. 

Judgment for defendant. 

K A Y T O N et a I. v. B A R N E T T et a I. 

1889, 116 N.Y. 625, 23 N.E. 24 

This action was brought to recover a balance of the purchase price 
for certain property. On the 17th day of March, 1881, the plaintiffs 
sold and delivered to William B. Bishop several machines. All but $1,500 
was paid before Bishop died in an insolvent condition. Plaintiffs, Kayton 
and another, having learned that he acted for the defendants, instituted 
this action. 

F O L L E T T , C H . J. When goods are sold on credit to a person whom the 
vendor believes to be the purchaser and he afterwards discovers that 
the person credited bought as agent for another, the vendor has a cause 
of action against the principal for the purchase price. The defendants 
concede the existence of this general rule, but assert that it is not appli-
cable to this case, because, while Bishop and the plaintiffs were negoti-
ating, they stated they would not sell the property to the defendants, 
and Bishop assured them he was buying for himself and not for them. 
It appears by evidence, which is wholly uncontradicted, that the de-
fendants directed every step taken by Bishop in his negotiations with 
plaintiff; that the property was purchased for and delivered to the de-
fendants, who ever since retained it. . . . Notwithstanding the assertion 
of the plaintiffs that they would not sell to the defendants, they, through 
the circumvention of Bishop and the defendants, did sell the property 
to the defendants, who have had the benefit of it, and have never paid 
the remainder of the purchase price pursuant to their agreement. Bishop 
was the defendants' mind, and so the minds of the parties met, and the 
defendants having, through their own and their agent's deception, ac-
quired the plaintiffs' property by purchase, cannot successfully assert 
that they are not liable for the remainder of the purchase price because 
they, through their agent, succeeded in inducing the plaintiffs to do that 
which they did not intend to do, and, perhaps would not have done had 
the defendants not dealt disingenuously. 

Judgment for plaintiffs. 
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L I N D Q U I S T V. D I C K S O N 

1906, 98 Minn. 369, 107 N.W. 958 

Action by Lindquist to recover from the defendant, as an undisclosed 
principal, for labor and material performed and furnished by the plaintiff 
in decorating and repairing her house. It appeared that the plaintiff 
entered into the contract with defendant's husband, assuming at the 
time that he was the owner; that later the plaintiff obtained a Judgment 
against the husband on this claim, ignorant of the fact that the property 
was owned by defendant. The defendant contends that such an unsatis-
fied judgment is a bar to this action. 

S T A R T , C . J . . . . The general rule is that where a simple contract, by 
parol or writing, is made by an authorized agent without disclosing his 
principal, and the other contracting party subsequently discovers the 
real party, he may abandon his right to look to the agent personally and 
resort to the principal. . . . 

Election implies full knowledge of the facts necessary to enable a 
party to make an inteUigent and deliberate choice. . . . We, therefore, 
hold upon principle what seems to be the weight of judicial opinion that, 
if a person contracts with another, who is in fact an agent of an undis-
closed principal, and, after learning all the facts, brings an action on the 
contract and recovers judgment against the agent, such judgment will 
be a bar to an action against the principal. But an unsatisfied judgment 
against the agent is not a bar to an action against an undiscovered prin-
cipal when discovered, if the plaintiff was ignorant of the facts as to the 
agency when he prosecuted his action against the agent. 

Judgment for plaintiff. 

N E L S O N V. B R O D E R I C K & B A S C O M R O P E C O M P A N Y 

1958, (Wash.) 332 P.2nd 460 

OTT, J. September 6, 1955, Tom Verhoef, an employee of Broderick & 
Bascom Rope Company, and Ardelle Nelson were engaged in a lover's 
quarrel. They had discussed their differences at some length in a tele-
phone conversation that morning. Shortly thereafter, at approximately 
twelve o'clock noon, while Verhoef was driving a company automobile 
out of the driveway from a parking area, he was intercepted head on by 
Ardelle Nelson, driving her Cadillac automobile. Having blocked the 
exit, she forced Verhoef to back his car into the lot. She pursued him 
around the parking lot until she cornered his car with hers in such a 
manner that he could not escape without making a sharp turn to either 
the right or left. 

When both cars were stopped, Ardelle Nelson left her car and ap-
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proached the car in which Verhoef was sitting. He locked the doors and 
rolled down the left-door window a few inches. The conversation be-
tween them relating to their love affair continued for approximately 
twenty minutes. When Ardelle Nelson could not gain entrance to the 
company car operated by Verhoef, she picked up a rock and broke the 
glass window in the door on the driver's side. Violent argument ensued 
for about five minutes. While Ardelle Nelson was at the driver's side of 
the automobile (and, as she stated, was preparing to return to her auto-
mobile), Verhoef started the company car in motion and turned it sharply 
to the left to miss the Cadillac. The evidence is in dispute as to whether 
Ardelle Nelson hung on to the company car as Verhoef turned it to the 
left, or whether she was dragged along the side of the automobile some 
twenty feet, in her effort to avoid being struck. She fell to the ground 
when Verhoef stopped the car, and was injured. 

Ardelle Nelson commenced this action for damages against Broderick 
& Bascom Rope Company, the employer, contending that she was in-
jured by its employee, Verhoef, while he was engaged in the performance 
of his master's duties. At the close of the plaintiff's evidence, the 4;ourt 
sustained a challenge to its sufficiency and dismissed the action. 

From the judgment of dismissal, the plaintiff has appealed. 
Appellant contends that, considering the evidence most favorably for 

appellant, it established that (1) respondent owned the offending vehicle, 
(2) Verhoef was an employee of respondent and was driving the com-
pany vehicle, (3) the incident occurred within the working hours of the 
employee, (4) the moving of the offending car was in furtherance of the 
master's business, (5) the incident occurred on the master's property, and 
that this evidence established a presumption of the employer's liability 
which was suflScient to submit the issue to the jury. 

Assuming that these elements establish a presumption of employer 
liabihty, the presumption is rebuttable and may be overcome by the 
plaintiff's testimony. . . . 

Further, the doctrine oirespondeat superior provides, generally, that 
the master isliabfe'fOT the acts of his servant committed wiihin the scope 
orjjourse of his employment Tlie^general mle^ however, has several ex-
ceptions._one being that, when a servant engages on a nmsion in further-
ance of his master's business and, thereaftCT, cqinplMel^^ 
pose ot the employment and engages or^an escapade of his own that 
resultrin~^~^my_to anothg^he master is not Jiable,. . . . 

In the instant case, the injury occurred during a lovers' quarrel. Neither 
of the parties was engaged in any other activity. Verhoef did testify that, 
at the time he started the company automobile in motion and drove it 
some twenty feet, he intended to drive to Renton on company business. 
However, he had not yet returned to the place, in furtherance of his 
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master's business, from which appellant's wrongful interference had 
driven him. Appellant's evidence established that the escapade in which 
they were then engaged had not terminated, and that she intended the 
break in the affair to be only temporary. At the moment of the injury, 
Verhoef was attempting to extricate himself from the situation developed 
by the appellant. In applying the law to the facts, the trial court properly 
found that Verhoef was not furthering his master's business or acting in 
any manner pursuant to his master's authority at the time the injury was 
inflicted upon the appellant. 

The judgment is affirmed. 

J O N E S V. C O O K 

1922, 9 0 W . V a . 710, 1 1 1 S .E . 828 

An action by C. N. Jones to recover damages resulting from a collision 
with defendant's automobile, which was neghgently driven by defend-
ant's stepdaughter. The stepdaughter, Ivol Hickman, was returning from 
a fo9tball game with numerous friends, but no other member of defend-
ant's family was in the car. Defendant introduced no evidence but asked 
a directed verdict. It was granted and plaintiff appeals. 

T^jEfliDniiTy i . . But there arises a more serious question on the 
record. It can fairly be inferred from the evidence that defendant's auto-
mobile was a "big closed Hudson 'family car'"; that it was acquired by 
him for the use and pleasure of his family, including his stepdaughter; 
that she was accustomed to drive it with his knowledge and consent, not 
only generally, but also with his permission on this particular occasion. 
. . . Therefore, the question for decision is whether the defendant is 
liable for an accident occurring by reason of the proved negligence of 
his stepdaughter, while driving his automobile acquired for the purposes 
mentioned. . . . 

It necessarily follows that, unless the driver of defendant's car at the 
time of the injury was in his service, the defendant is not liable. The 
authorities cannot be reconciled. In the leading case of Doran v, Thomp-
sen (76 N.J.L. 754), a case very similar to the case at bar, the court held 
the owner not liable. In that case the daughter, who was the driver, was 
the only member of defendant's family in the automobile. In the later 
case of Missell v. Hayes (86 N.J.L. 348), a son of the defendant was driv-
ing the automobile, and with him at the time of the accident were the 
defendant's wife and daughter, and two guests. The court differentiates 
that case from the case of Doran v. Thompsen, in that in the Missell case 
there were members of the defendant's family in the automobile, other 
than the driver, and held that it was a question for the jury to determine 
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whether the son, while driving the automobile, was the father's servant 
on the father's business; and affirmed a judgment in favor of the plaintiff. 

We see no possible ground of difference concerning the Owner's 
liability, whether there be but one member of the family or all members 
of the family in the automobile at the time of the negligent injury, . . . 
The doctrine of agency is not confined to merely commercial business 
transactions, but extends to cases where the father maintains an auto-
mobile for family use, with a general authority, expressed or implied, 
that it may be used for the comfort, convenience, pleasure, and enter-
tainment or outdoor recreation of members of the owner's family. This 
view accords with the great weight of authority. 

Judgment reversed. 

L O C K H A R T v. F R I E N D L Y F I N A N C E C O . 

1959, (Fla.) 110 S . 2nd 4 7 8 

The plaintiff, Lockhart, purchased a television set from a third party, 
after which the defendant claimed to have security interest in it. It was 
orally agreed between plaintiff and defendant that plaintiff would pay 
$100 at the rate of $15 a week. The plaintiff failed to pay so the defend-
ant sent its agent out to collect the account or repossess. Plaintiff, when 
approached by the agent and two detectives, told them not to enter since 
his wife was ill and very nervous. Nevertheless, they entered and threw 
a small radio and lamp on the floor, breaking them, and slamming a door 
so hard the glass in it was broken. They carried the television set away, 
and the plaintiff sued for trespass and damages sustained. The lower 
court directed a judgment for the plaintiff, but later ordered a new trial 
because he thought he erred. The plaintiff appealed from the order for 
a new trial. 

WiGGiNGTON, J. . . . We are now called upon to determine whether 
the undisputed facts recited above, construed in a light most favorable to 
the defendant, were reasonably susceptible of but the single conclusion 
that defendant was liable as a matter of law. 

The problem here presented has been passed upon by our Supreme 
Court on many occasions. Basically it has been held that the determina-
tion of this question must turn upon the facts and circumstances of each 
case. 

Actions fortrespass comniitted by an agent are basedjipon the doctrine 
of respondeat superior. The master's liability does not arise unless the 
tortious act was committed as an incident to the master's business and 
while acting within the range of employment, or that the master directed 
the wrongful act or ratified it afterwards. The test of liability is whether 
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the act constituting the trespass was within the general scope of the 
servant's employment while engaged in the employer's business, and was 
done with the view of furthering that business. 

The latest decisions on this subject have followed the modern view 
that the liability of the master for intentional acts which constitute legal 
wrongs can only arise when that which is done is within the real or ap-
parent scope of the master's business. It does not arise where the servant 
has stepped aside from his employment to commit a tort which the master 
neither directed in fact nor could be supposed, from the nature of his 
employment, to have authorized or expected the servant to do. 

It is appellee's contention that the issues of whether its agent's act of 
trespass was committed within the real or apparent scope of defendant's 
business; whether the agent stepped aside from his employment to com-
mit the act complained of; and whether defendant directed or could 
be supposed to have authorized or expected the agent to commit the 
tortious act, were all questions for the jury to determine. It is upon this 
premise that appellee insists the trial court committed error in directing 
a verdict on these issues in plaintiff's favor, and that the court's subse-
quent order granting a new trial because of such error is correct and 
should be sustained. . . . 

The manager's instruction to the agent to go to plaintiff's house ahd 
get the television receiver, knowing as he did that the agent was not 
then armed with judicial process entitling him to lawfully take the se-
curity claimed by defendant, is susceptible of but one reasonable in-
terpretation. These instructions, unqualified as they were, contemplated 
that the agent would take such action as he deemed necessary in order 
to carry them out. That the agent did not misinterpret these instructions 
is evidenced by the fact that he reinforced himself with the assistance of 
two city detectives before arriving at plaintiffs home with the obvious 
intention of retaking the receiver by whatever means appeared necessary. 
Defendant's manager knew, or is presumed to have known, that tele-
vision receivers are customarily, if not invariably kept inside people's 
homes, and cannot be seized by a lienor over the objection of the owner 
without the commission of a trespass. Defendant accepted and benefited 
from its agent's activities by retaining the receiver without offering to 
return it to its owner, knowing or being presumed to have known the 
manner in which possession of the instrument was obtained. 

It is our view that the undisputed evidence established defendant's 
liability for the tortious act of jts agent, and any contrary view that may 
have been taken by the jury could not have been sustained. There was 
no genuine issue of any material fact touching upon defendant's liability 
in this case, and the trial court was correct as a matter of law in directing 
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a verdict in plaintiff's favor. It therefore follows that the court committed 
error by entering its order granting a new trial. . . . 

The order granting a new trial is reversed. 

Review Questions and Problems 

1. For what acts of the agent is the principal responsible? What is the 
effect of custom and usage on the powers of the agent? 

2. Mrs. G owned a store and placed her son in general charge thereof. 
She gave him very definite instructions not to enter into any contracts 
for advertising without her consent. Nevertheless, he entered into a 
contract for advertising that would compare favorably with advertis-
ing in other stores of like size. Is the mother liable? 

3. A operated a department store, in which for each department there 
was a party known as the buyer although he possessed no actual 
authority to purchase. The duty of each buyer was to select the goods 
and submit his choice to the management for approval. T sold an 
order of goods to one of the buyers and the goods were shipped with-
out the approval of the management. Was A liable? 

4. A was O's agent in charge of a lumber yard and of loading and un-
loading lumber. He had been instructed never to pile lumber outside 
the lumber yard, but because of ease in unloading, he piled some out-
side and near a sidewalk. Some of it fell on C, who was passing by on 
the sidewalk. Was O liable to CP If O was liable to C, did he have an 
action against A? Could C have recovered of A? 

5. A was a traveling salesman for P. He sold and delivered to T goods 
amounting to $300. At the t'me of delivery, he collected the sale price, 
but failed to turn it in to P. Will T have to pay again? Would the 
result be the same if P had shipped the goods and A had collected at 
the end of the month? Suppose A had sold the goods in exchange for 
groceries and had used the groceries. Would P have been able to 
collect again of T? 

6. A, while acting as traveling salesman for B, is informed of the dis-
solution of the firm X and Y. Later A, being now employed by P, sells 
goods to Y. P assumes that X is still a partner, inasmuch as the same 
firm name is continued. Is P charged with notice of the dissolution? 

7. X Railway Co., in operating a train late at nigKfTsevgreljnnjur^A, 
a brakeman on the train. The conductor took him immediately to a 
local doctor and told the doctor the railroad would care for the bill. 
X Co. refused to pay, stating the conductor had no authority to select 
its medical staff. What result if the doctor sues X Co.? 

8. A was authorized by P to purchase bowling alley equipment on credit. 
He told the seller he was acting as an agent, but was not at liberty to 
disclose his principal's name. The bill remaining unpaid and P being 
now disclosed, may the seller recover of A? 

9. A, acting as the appointed agent of F, took title to certain property 
and in payment A gave his note to S, secured by a mortgage on the 
property. Default arose and foreclosure took place, out of which a 
deficiency arose. F denied any liability for the deficiency because only 
A's name appeared on the note. The court held F was not liable. Was 
this a sound decision? 
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10. A was the purchasing agent of P for the purpose of buying poultry 
and farm produce. In all his transactions with the farmers, A acted 
as the principal and purchased on the strength of his own credit. A 
failed to pay for certain of the produce purchased. The farmers, hav-
ing ascertained that P was the true principal, seek to hold him. May 
they do so? Suppose P had previously settled with A? 

11. P engaged A to operate a retail lumber business in the latter's name. 
A sold merchandise to T on credit. Later P notified T that As agency 
was terminated and directed T to pay the debt to P. T later dis-
regarded instructions and paid the obligation to A, who failed to 
account to P. May P collect from T? 

12. M was a collection agent for C and in payment of an account, X Co. 
made a check to C for $7,000 and handed it to M. M indorsed C's 
name on the check and cashed it without remitting to C. C is now 
attempting to recover from X Co., contending that the authority to 
collect gave no authority to indorse. What decision? 

13. S, a bus driver for X Co., was operating his bus when it was struck by 
a truck of T Co., driven by F. S stopped the bus and attempted to get 
name of the truck driver and license number of the truck. At this 
point, F kicked and beat him up very badly. S sued T Co. for damages 
and the court held the latter was not liable, as the agent was moti-
vated by anger and was not acting for his principal. Do you think 
this is sound? 

14. A, an employee of Bank, purchased substantial quantities of supplies 
from T in A's name, although actually he was purchasing for Bank 
with proper authority. A failed to pay for some of the supplies, and T 
obtained a judgment against him but was unable to collect. Having 
learned that the purchases were made for Bank, T now seeks to 
recover of Bank. Should he recover? 

15. Q was the sales and collection agent for C Dairy Co., and as such he 
sold dairy products to T Co., often billing and collecting for items not 
delivered, spurious tickets having apparently been signed in error by 
an agent of T Co. The fraud has now been discovered, and T Co. has 
sued to recover the payments improperly made. C Co. claims that Q 
was acting outside the scope of his authority in collecting for spurious 
items. The court held C Co. Hable. Discuss the soundness of this 
decision. 

6 
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D U T I E S A N D L I A B I L I T I E S O F A G E N T 

3-27. Classification. The extent of the duties imposed upon the agent 
are governed largely by his contract of employment. In addition to the 
dujieiexpressly assumed by the agent, certain others are implied by the 
nature of the relationship. These duties divide themselves roughly into 
five groups. The agent j s : (1) to be loyal to his principal; (2) to obey, all 
reasonable instructions;^ (3) not to be negligent: (4) to aigcnnnt for all 
money or property received for the benefit of the principal; and 
inform tRe principal of all facts which materially affect the subject matter 
of the agency. A duty arising under any specific circvimstances will usu-
ally be found to fall within one of these groups. 

3-28. Duty to be loyal. As an organic part of every contract of em-
ployment, an implied duty arises on the part of the agent to be loyal to 
the interests of his principal, and broadly interpreted, the duty to be 
loyal encompasses all the other duties outlined above. Because of the 
duty of loyalty it is held that he should undertake no business venture 
that competes or interferes, in any manner with the business of his em-
ployer or make any contract for himself when he should have made it 
for his principal. The same rule forbids a sales ^ g g g t ^ sell his principal's 
propert\^o himself unless thp principal assents tO-thfi^ale^JIjiej-ule also 
prevents^ p u r c h a s i n g _ ^ n t from buying his own property or thaL in 
whidi he has an interest. Transactions violating these rules may always 
be rescinded by the principal, despite the fact that the agent acted for 
the best interests of bis principal and the contract was as favorable as 
could be obtained elsewhere. The general rule is applied without favor 
in order that every possible motive or incentive for unfaithfulness may be 
removed. 

In any case in which the agent obtains the consent of the principal to 
deal with himself, the agent must disclose fully all facts which maSterially 
influence the situation. In such a case, they do not deal at "arm's length," 
and the circumstances demand the utmost good faith on the part of the 
agent. 

373 
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Because of the loyalty demanded of an agent, a broker is „«^enied the 
ri^fTo~repre^nt both t f i^e l l e r and the buyer in the same transaction 

.th ' ' " ~ Inless f)Oth have been informed of his dual relationship.^ His desire to 
earn the commission is apt to cause him to disregard the best interests of 
one of his principals. 

If a contract_is entered into between the two principals, it m a y j ) e 
avoided when it is l e a m ^ t h a ^ n e ^ e i ^ r^r^^ented both parties. Even 
though the agreement is fully performed, the agent who, unknown to the 
parties, acted in a dual capacity is denied the right to compensation for 
his services. He should have notified the parties of his peculiar relation-
ship. 

3-29. Use of confidential information. Loyalty demands that informa-
tion of a confidential character acquired while in the service o^the prin-

shall not be used by the agentlo advance Ins interests in_op£osition 
to those of the principal. An employee who learns of secret processes or 
formulas or comes into possession of lists of customers may not use this 
information to the detriment of his employer. 

An employee who, having learned of a valuable lease held by his em-
ployer, leases the property for himself may be forced to hold the lease 
in trust for his employer. If the agent "steals a march" on his principal, 
the profit belongs to the principal and not to the agent. The rule is ap-
plied with equal severity whether the agent_ac^_before or after he sgyers 
Ins connection with the principal. An employee who copies a list of his 
employer's customers may not circularize such a ^ o u p ' atter he enters 
business fuHiimselfr A" disTinction must be drawn, however, between the 
use of secret information and the use of skill acquired at a certain em-
ployment. The latter may be used, although it a£Fects injuriously his 
former employer. For this reason there is nothing to hinder a person who 
has made the acquaintance of his employer's customers from later cir-
cularizing those whom he can remember. His acquaintanceship is part 
of his acquired skill. ThgjgmBlpyer may protect himself in the latter case 
by j^clause in the employment agreement to the effect that the employee 
will r ^ compete with d^employer or work for a competitor for a limited 
period of time afterMs~emplo^ent'is~terminated. " 

3-30. Profits from violation of duty. All profits made by an agpnt nnf 
of transactions-conducted for his princiffl or resulting from violation of 
his d ^ v of loyalty belong to. and may be recovered by, the principal. 
Such profits include rebates, bonuses, commissions, or divisions of profits 
received by an agent for dealing with a particular third party. Here 
again the contracts may have been favorable to the employer, but the 
result is the same, since the agent should not be tempted to abuse the 
confidence reposed in him. 

1 Standard Realty & Development v. Ferrera, page 381. 

p r i n c i p a l a n d a g e n t • 375 

An agent is presumed to give all his time wholeheartedly to furthering 
his principal's cause. Suppose, however, that he takes part of his time, 
unknown to his employer, to perform work for someone else and obtains 
compensation for it. Clearly, such compensation belongs to the principal. 
Thus, a traveling salesman who, without the consent of his employer, 
carries a sidelme which he sSlls to customers of his employer may be com-
pelled to turn over his sideline commissions to his principal. 

This duty of the^agent-iefers-only to the time.MLbich the contract de-. 
mands be spent on the principal's business. Any money made after hours, 
or during a period when he is not gcpected to be working for his prin-
cipal, unquestionably^ remains the prnpprty nf tTip aggnt 
) 3-31. To obey instructions. It becomes the duty of an aggiiLJba-x>bey 
all instructions j ^ u e d j j y his principal as long as they refer to duties con-
templated by the contract of employment. Burdens not required by the 
agreement cannot be indiscriminately imposed by the employer. An in-
struction may not be regarded lightly merely because it departs from the 
usual procedure and seems fanciful and impractical to the employee. It 
is not his business to question the procedure outlined by his superior. 
Any loss which results while he is pursuing any other course makes him 
absolutely liable for the result. 

Furthermore, an instruction of the principal does not become improper 
merely because the motive is bad. He may be well aware of the agent's 
distaste for certain tasks, yet, if those tasks are such as may be called for 
under the employment agreement, it becomes the agent's duty to per-
form them. Failure to perform often results in proper grounds for his dis-
charge. 

This obligation on the part of the agent to follow carefully his prin-
cipal's orders applies to an agent who acts gratuitously, as well as to one 
who receives pay for his services. Although the former is under no duty 
to perform, even though he has promised to do so, yet if he undertakes to 
carry out his commission, he must follow explicitly the instructions re-
ceived. 

Closely allied to the dutyto follow instructiorisJ[sJJieaiuty_t^^ 
within the scope of the authority conferred^Because of ths^dnptrinp nf 
estoppel^ it j j i tenbecomes possible. Jor_anIagent to exceed his authority 
andstill bind his priricipal^In case of such a violation of his^ontracfTthe 
employee becomes responsible for any resulting loss. He is in this in-
stance failing to follow the instructions set forth in his contract with his 
employer. These instructions must be fully complied with, as well as 
those issued later by the principal. 

3-32. Unusual circumstances. Occasionally circumstances arise that 
iiunifyJiistmction^^ of the new conditions, the 
old instructions would, if followed, practically destroy the purpose of the 
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agency. Whenever such an emergency arises, it becomes the duty of the 
agent, proyided-tha4aincipal is not available,_to exercise his best judg-
menMn j m e e t i n g j h e _ s ^ ^ 

An instruction to do an illpgal r»r immoral act, or an act that will im-
pair the security or position of thp agent^ may bp disregard^. To il-
lus trate :^ factor has a lien on goods in his possession for all money 
advanced to his principal. An order from the principal to return the 
goods or to sell them on credit could be disregarded until such time as 
all advances had been paid. 

3-33. Dufy not to be negligent. All agents are presumed to exercise 
tihat degree of skill and diligence ordinarily expected of those who per-
form like undertakings. An agent who agrees to perform a particular task 
Implies that he possesses the requisite skill and training. His duty is to 
exercise (^ly a reasonable degree of care, and he is not liable far a 
failure to use tK^ighestdpgrep of r-arp pnssiblp 2 An agent may be in-
trusted to loan the money of another. If he exercises ordinary prudence 
in ascertaining the state of the title to property securing the loan and 
reasonably estimates its value, he cannot be held liable upon nonpayment 
of the loan at its maturity. In a previous chapter it was observed that the 
negligence of an agent might, under certain conditions, make the prin-
cipal liable to third parties. Where jhe_ .agei i t_ i£^ l^ 
t l ^ d a i n ^ e , the principal may recQver from the agent the amount paid 
by him to the third party. The burden of loss in such cases may, if the 
principal desires, be shifted to the negligent party. 

3-34. Duty to account. Money or property intrusted to the agent must 
be accounted for to the principal. Because of this fact, the agent is re-
quired to keep proper records showing receipts and expenditures, in or-
der that a complete accounting may be rendered. Any^money collected by 
^ agent^o^his principal should not be mir^le(| with_fimds. of the 
former. If they are deposited in a bank, they should be kept in 
accoaM and so designated that a trust is apparent. Otherwise, any loss 
resulting from an insolvent bank must be borne by the agent. 

The principal may follow any funds misappropriated by the agent until 
they fall into the hands of a third^party. E v e n j t h ^ j h e principal may 
follow the proceeds anc j^press a tmst^ipon them^ so long as they have 
not reached an inngeentmird party. Furthermore, if such proceeds can 
b^sEown to have increased the esfate of the agent, a trust may be im-
posed upon the agent's estate to that extent. 

3-35. To give notice. It becomes the duty of an agent to tell his prin-
cipal all facts jw^iclLyitAllyL^ffectjhe_^]^^ 

which a:^obtainedjwithin the scope of the employment. Matters learned 

2 bobbins v. Roumel, page 382. 
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while outside the scope of employment and which the agent never ex-
pects to use need not be communicated to the principal. 

This rule extends beyond the^dutY^to inform the principal of c^onflictj 
ing interests of third parties in a particular transaction, ancLiLiSlPQses. 
upon j h e agenLa^uty to give all information which materially^afects the 
interest of the pr inc^d. Thus, knowledge of facts which have greatly 
advanced the value of property placed with an agent for sale should be 
communicated before the property is sold at a price previously estab-
lished by the principal. 

D U T I E S A N D L I A B I L I T I E S O F P R I N C I P A L 

3-36. To employ. First and foremost, it becomes the duty of the prin-
cipal to employ the agent in accordance with their agreement and to pay 
him the agreed compensation. If no definite compensation has been 
agreed upon, there arises a duty to pay the reasonable value of such 
services. Whenever the party performing the services is a stranger to 
the employer, the obligation to compensate exists. However, where rela-
tives are working for one another and no express agreement has been 
formulated, the courts are likely to infer that the services so rendered 
should be considered as gratuitous. 

Whether the agent is entitled to have actual work to perform in addi-
tion to his compensation is questionable. Where, however, his skill de-
pends upon constant practice, it is doubtful whether the employer ful-
fills his agreement merely by paying the agreed compensation without 
offering him any work to do. 

3-37. Real estate broker's commission. In the absence of an express 
agreement, the^eal_es^te broker earns his commission at either one of 
two times. As soon as he finds a buyer who is ready, willing, and able to 
meet the terms outlined by the sellers/he has earned his commissioi^nie 
owner'cannot rob Tii'm of his compensation by refusing to deal with the 
prospective purchaser or by withdrawing the property from sale. He can-
not relieve himself of the duty to pay the commission by terminating the 
agency and later contracting directly with the broker's prospect. The fee 
is earned if it is shawn that the broker was the inducing, eaus^ rf.the sa^ 

The commission is also earned as soOn as the owner contracts with 
the ptu-chaser, even though it later develops that the buyer is unable to 
meet the contract's terms. The owner assumes the risk of performance 
if he is wilhng to, and does, contract with the buyer presented by the 
broker. The broker's commission is contingent on payment by the pur-
chaser only when his contract of employment so states.^ An owner who 

3 Haymes v. Rogers, page 384. 
* Richard v. Falleti at ux., page 386. 
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lists property with several brokers is_gbligated to pay^ t̂ ^̂ ^ first one to find 
a satisfactory purchaser, at which_time thg_agency ojL other brokers is 

TenninafSi. 
There are ^bree distinct types of real estate listiiigs—placing of prop-

erty with real estate brokers for sale. First is the simple listing of the 
property for sale on the terms set forth by the seller, in which case the 
listing may be with several brokers and the right to.withdraw or Jenri^ 
nate the relationship at any time is reserved by the seller. Under such 
circumstances, selle^pajfsjfc comn^^on to the first broker who finds 

_a_luiyer. Th(» setpniirl tyjjp pnnsist.c nf an exdusive iMiD^ which usually 
gives to the broker the exclusive rigT t̂ n̂ 
jjeriod of time. In this case the seller is notjreg^to JisLJia_property y i ^ 
other brokers and a sale through other brokers would be a violation of 
the contract of listing, altboughjhe s d l ^ ^ 
of his own. Tjtod. a listing in which the broker is given an exclusive 
r igh^^sginSn this case even the sellerjgjiot frea^tg find a buyer of his 
own cKoo^g. If the seller dggs_^sfilljon his ownjaehalf j ie is obligated^to 
pay a commission to the broker holding an exclusive right to sell. 

3-38. Compensation of sales representatives. Salesmen who sell mer-
chandise on a commission basis have problems confronting them that are 
similar to those of the broker, unless the employment contract is specific 
in its details. Let us assume that X Co. appoints A as its exclusive sales 
representative in a certain territory on a commission basis and that the 

Employer is engaged in producing and selling electrical equipment. T, a 
businessman in the area involved, sends in a large order for merchandise 
directly to the home office of X Co. Is A entitled to a commission on the 
sale? It is generally held that such a salesman is entitled to a commission 
only on sales solicited and induced by him, unless his contract of employ-
ment gives him greater rights. 

The salesman usually earns his commission as soon as an order from a 
responsible buyer is obtained, unless his contract of employment makes 
payment contingent upon delivery of the goods or collection of the sale's 
price. I f payment is made dependent upon performance by the pur-
chaser, the employer cannot deny the salesman his commission by 
terminating the agency prior to collection of the account. When the 
buyer ultimately pays for the goods, the seller is obligated to pay the 
commission. 

An agent who receives a weekly or monthly advance against future 
commissions is not obligated to return the advance if commissions equal 
thereto are not earned. The advance, in the absence of a specific agree-
ment, is considered by the courts as a minimum salary. 

3-39. Reimbursement and indemnity. Money expended by the agent 
-«r behalf of the principal may be recovered. It must appear that the 
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money was reasonably spent and that its expenditure was not necessi-
tated by the misconduct or negligence of the agent. 

The agent is justified in presuming that instructions given by the prin-
cipal are such as he lawfully has a right to give and that performance 
resulting from such instructions will not injuriously affect third parties. 
Where this is not the case, and the agent incurs a liability to some third 
party because of trespass or conversion, the principal must indemnify the 
agent against loss.® In like manner, it becomes the duty of the principal 
to make possible performance by the agent whenever the latter has en-
tered into a contract in his own name for the former's benefit. The un^ 
disclpsed princ^al must ^ l l y protect his ^ e n t . 

T E R M I N A T I O N O F A G E N C r 

3-40. By act of the parties. An agency maS^be^tgrminatfed by an act 
o£ the-parti€iLQr_hj^^y^ration of jaw. An agency which is created to con-
tinue for a definite period of time ceases, by the original agreement, at 
expiration of that period. If the parties consent to the continuation of the 
relationship beyond such period, the courts imply the formation of a new 
contract of employment. The new agreement contains the same terms as 
the old one and continues for a like period of time, except that no implied 
contract can run longer than one year. 

An agency created to accomplish a certain purpose automatically ends 
with the completion of the task assigned. In such a case_third parties are 
noLetUitledjo_ngtic^^ Furthermore, when it is pos-
sible for one of several agents to perform the task, such as selling certain 
real estate, it is held that performance by the first party terminates the 
authority of the other agents. 

Any contract may be terminated by mutual agreement; therefore, the 
agency relationship may be severed in this manner. Furthermore, either 
party to the agreement has fulljgower to terminate it whenever he de-
sires although he possesses no r i g h t J ^ o ~ s o . Wrongful termination oT 
S i e a g e ^ by either party subjects him to a suit for damages by the 
otEeTparty. An excfiptioa to these rules exists in the case of so-called 
agenc^s coupled with an interest, ^ c h agencies cannot be terminatpid 
without the consent of the aggnt^ and a full discussion of them will be 
found in a subsequent section. 

3-4 T. Wrongful termination and its effect. An employment at the 
will_o£_thfi_parti£S may be terminated Im. either party ĵ t any time. On the 
other hand, j f the employer wrongfully terminates a contract which was 

® Hoggan V. Cahoon, page 387. 
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to continue for an agreed period, he becomesliable for damages. If the 
agent is discharged for cause, such as failure^o~folldw' instructions or to 
exercise proper care or for nonperformance of various other duties, he 
may not recover damages from his employer. 

The employee who has his employment wrongfully cut short is en-
titled to recover his compensation for work done before his dismissal 
and an additional sum for damages. Most of the states permit him to 
bring an action either immediately following the breach, in which he re-
covers prospective damages, or after the period has expired and thus 
recover the damages actually sustained. In the latter case, he is compelled 
to deduct from the compensation called for in the agreement the amount 
which he has been able to earn during the interim. Under such circum-
stances, the employee is held to a duty to exercise reasonable diligence 
in finding other work of like character. Apparently this rule does not re-
quire him to seek employment in a new locality or to accept work of a 
different or more menial character. His duty is to find work nf likp kind, 
provided it is available in the particular locality. 

3-42. Termination by law. Certain acts are held by law to terminate 
i l ie agency. Among these are deatL msanitv. or bankn^ytcv of either of 
tJ^jg^ies._Bankruptcy has such an effect only in case it affects the sub-
ject matter jo£ths„agen^ 

It is said-jol^uch cases that the agency is immedi^ely terminated and 
that no notice^ need be_given to pjthf^the agent or the third parties. 
However, with reference to insanity, unless the principal has been pub-
licly adjudged insane, it is believed that his agent's contracts are binding 
on the principal unless the third party is aware of the mental illness. 

3-43. Agency coupled with an interest. It is said that an agency 
coi^pled^ovith-Jan .interest cannot be terminated without the consent of 
the agent. Such agencies are of two_classes: those in which t h e ^ e n t h a s - . 
a legal or equitable interest in the subject matter; and those in which the 
a^ency_ is created sgurce of reimljursemeat to the_agent becm^e of 
money owed him by the principal. This latter type is most often called an 
'agSncy doupt^ with an obligation. Although i^cannot_beJermin^e^^ 
the principal diuing his lifetime, it is terminated by^eath. A true agency 
coupled with an interest is not terminated in either case. To illustrate: a 
mortgagee who receives a mortgage in which is included a provision giv-
ing him the right to sell in case of default could not have this right taken 
away during the lifetime or by the death of the principal On the other 
hand, an agent who is given the right to sell a certain automobile and to 

, ^pply tpf proceeds on a claim against the principal has his right cut off 
q̂by the dteath of his principal. 

Under either type of agency, it should be clear that the interest in the 
subject matter must be greater than the mere expectation of profits to 
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be realized.® In other words, a principal who has appointed an agent to 
sell certain goods on commission could certainly terminate the agency at 
any time he desired although his conduct might constitute a breach of 
the agreement. 

3-44. Notice in event of termination. J'OTnination-of the agency, as 
explained above, may take place by act of the parties or bv of 
law. If the parties by their own action have terminated the agency, it is 
the dutyj}f the principal to notifv all third parties who have learned of 
the existence! nf thp~a?TeTjcv_Q£_as^ierminationT Those entitled to such 
ntrtiw may be divided into_^o groups: (1) those_vvho^ave previously 
rehed upon the agency bv dealing with the agent: and (2) those who 
have never previously dealt with him, but who, nevertheless, have learneH~ 
oFlhe agency. The principal's duty to the first class can be satisfied only 
by the actual receipt of nqticgjbvriietim party. He satisfies his duty to 
the se^nd group^v givint^^blic noticeJi^uch as newspaper publicity, 
in the location involved. If any one of the second group, not having seen 
the newspaper account of the termination, relies upon the continuation 
of the agency to his detriment, he has_np cause of action against the prin-
cipal. If a member of the first group has not received direct notice from 
the principal, but has learned indirectly of the severance of relation or of 
facts suflBcient to place him on inquiry, he is no longer justified in ex-
tending credit to the a ^ e n t _ 

Where ^ e ^ ^ n c y is terminated jayi action of law^ snch as d e a j j ^ i n ^ 
sanjW^ or ba,p]miptcy, no duty to notify third parties devolves upon the 
principal. Such matters receive publicity through newspapers, official 
records, and otherwise, and third parties normally become aware of the 
termination without the necessity for additional notification. If the death 
of the principal occurs before an agent contracts with a third party, the 
third party has no cause of action against either the agent or the principal 
unless the agent is acting for an undisclosed principal. In the latter case, 
since the agent makes the contract in his own name, he is liable to the 
third party. Otherwise, the third party is in as good a position to know of 
the death of the principal as is the agent. 

P R I N C I P A L A N D A G E N T C A S E S 

S T A N D A R D REALTY & D E V E L O P M E N T v. FERRERA 

1957. (Cal. App. ) 3 1 1 P .2nd 855 

The plaintiff. Standard .Realty & Development, Company, contacted 
McEvoy, a real estate broker, to see if he could aid it in obtaining certain 
property owned by d^e defendant. The broker approached the defendant 

« F l anagan v. B rown, page 388. 
T Meeke r v. M a n n i a , page 389. 
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and persuaded him to list the property with him for sale and, a few days 
later had a "straw" man pay defendant $500 for an option to purchase the 
property for $32,500, the option being assigned to the plaintiff. The de-
fendant later learned that a new industrial plant was to be located nearby 
and refused to carry out the contract, alleging fraud because the broker 
was acting as an agent for both parties without defendant's knowledge. 
Plaintiff brought a suit for specific performance and the lower court gave 
judgment for defendant. The plaintiff appealed. 

F O O T T , J . . . . Appellant contends that granted arguendo the trial 
court was correct in its finding that McEvoy was acting in a dual capacity 
as agent for plaintiff and defendants, nonetheless, it is not grounds for a 
rescission of the contract even though he made no disclosure of this fact 
to the defendants. There is persuasive authority to the contrary in the 
recent Supreme Court case oi McConneU v. Cowan, 44 Cal.2d 805, 285 
P.2d 261. In that case the court discusses a factual situation similar to the 
one presented in this case, where there was dual representation, the agent 
assuming to act in a double capacity without disclosing this fact to one 
principal. At page 809 of 44 Cal.2d, at page 264 of 285 P.2d, the court 
says: 

* * * Such conduc^i^a Jraud_ugon his j)rincipal, and not only will the 
agent not be entitlgd to compensation^r services so rendered, but the contract 
or dealings made or had by the agent, while so acting also for the other party 
without the knowledge or consent of the principal, are not binding upon the 
latter, and if they still remain executory, he may repudiate them on that ground, 
or, if they have been executed in whole or in part, he may by acting promptly 
and before the rights of innocent parties have intervened, restore the considera-
tion received, rescind the contract and recover back the property or rights with 
which he has parted Under it.* * * 

The defendants in the case before us followed the prescribed pro-
cedure exactly, and the trial court did not err in finding that the defend-
ants had a right to rescind the contract. Thus the defendants could not 
be required to specifically perform the option agreement, nor is plaintiff 
entitled to recover damages. See Vice v. Thacker, 30 Cal.2d 84, 90, 180 
P.2d 4; 9 Cal. Jur.2d 198. 

This Court having found defendants justified in rescinding the con-
tract, the other points raised by appellant on appeal become immaterial 
and it is unnecessary to discuss them. 

Judgment affirmed. 

R O B B I N S V. R O U M E L 

1957, (D.C. App.) 138 A.2nd 922 

Plaintiff, Roumel, brought an action against Bobbins for rent collected 
by the latter, Robbins being resident manager of an apartment building 
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owned by plaintiff. Plaintiff had opened a bank account in a nearby bank 
and rented a night depository for use by the defendant in handling de-
posits. Defendant's defense is that the money was sSlen from an unlocked 
desk drawer in the living room of her apartment where rents were col-
lected. No deposits had been made over a two week period although 
rents had been collecting during this period. The lower court gave judg-
ment for the plaintiff and defendant appealed. 

R O V E B , C. J. . . . The standard of care imposed upon an agent to pro-
tect h ispr^ipal ' s pjopgrty is that of reasonable care and skill. Where 
the]property involved is the money of a principal, the agent is required 
to keep it ii^^s_afe.^lace, and imless supplied with proper facilities for 
the safe-keeping of the funds he is both privileged and required to de-
posit the money in a bank. 

Procedurally, when a principal sues his agent for an accounting or for 
money had and received, a prima facie case is estabhshed by the princi-
pal's proof or the agent's admission that a sum of money has come into 
the agent's possession. He need go no further, for the burden is then on 
the agent to negate his liability either by showing that he has accounted 
for the money or by offering some sufficient reason why he cannot. In 
accordance with the foregoing principles, while an agent may allege 
theft as an affirmative defense, he may not rest on this alone. The law 
will impose liability if the money was stolen as a result of the agent's 
failure to follow his principal's instructions with respect to the handling 
and custody of the receipts, or if the agent neglected to perform some 
duty which rested on him independently of his instructions and the 
omission under the circumstances amounted to a failure to exercise 
reasonable care. The biu'den of proving that the principal's instructions 
were followed or that reasonable care was exercised is upon the agent 
alleging theft as an affirmative defense. 

In the instant case, appellant admits in her answer collection of the 
funds and alleges that the money was presumably stolen. The evidence, 
however, was such that the trial court could have found that reasonable 
care was not exercised in protecting the money. The receipts were kept 
in an unlocked desk drawer in her apartment where tenants and workers 
iiad frequent access. Though banking facilities were readily available for 
day and night deposits, appellant concedes that a daily accounting and 
depositing of the receipts was not made; the money was in fact kept in 
the unlocked drawer over a period of two or three weeks. The agenLol-, 
fCTedjna-prQofjihat the principal had knowledge of or consented to this 
niamer of keeping the receipts, and in view of the evidence we must 
Imldthatthe trial court could have found that appellant failed to sustain 
the burden of showing that reasonable safety precautions were taken. . . , 

Judgment for plaintiff affirmed. 
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H A Y M E S V. R O G E R S 

1950, (Ariz.) 222 P.2d 789 

DECONCINI, J. In our former opinion, June 12, 1950, 70 Ariz. 257, 219 
P.2d 339, we held that as a matter of law there was bad faith shown on 
the broker's part which precluded him from recovery of his commission. 
In the hght of the motion for rehearing and a re-examinatioa of the evi-
dence and instructions we are constrained to change our view. 

Kelley Rogers, hereinafter called appellee, brought an action against 
L. F. Haymes, hereinafter referred to as appellant, seeking to recover a 
real estate commission in the sum of $425.00. The case was tried before 
a jury which returned a verdict in favor of appellee. The said appellant 
owned a piece of realty which he had listed for sale with the appellee, 
real estate broker, for the sum of $9,500. The listing card which appellant 
signed provided that the commission to be paid appellee for selling the 
property was to be five (5%) per cent of the total selling price. Tom 
Kolouch was employed by the said appellee as a real estate salesman, and 
is hereinafter referred to as "salesman." 

On February 4, 1948 the said salesman contacted Mr. and Mrs. Louise 
Pour, prospective clients. He showed them various parcels of real estate, 
made an appointment with them for the following day in order to show 
them appellant's property. The salesman then drew a diagram of the said 
property in order to enable the Pours to locate and identify it the next 
day for their appointment. The Pours, however, proceeded to go to ap-
pellant's property that very day and encountering the appellant, negoti-
ated directly with him and purchased the property for the price of $8,500. 
The transcript of evidence reveals that the appellant knew the Pours had 
been sent to him through the efforts of appellee's salesman, but whether 
he knew it before they verbally agreed on a sale and appellant had ac-
cepted a $50 deposit was in dispute. Upon learning that fact he told the 
Pours that he would take care of the salesman. 

Appellant makes several assignments of error and propositions of law 
directed against the appellee's requqfted instructions given by the trial 
court and the court's refusal to grant his requested instructions and a 
motion for an instructed verdict in favor of the defendant. 

The trial court correctly refused defendant's motion for an instructed 
verdict in his favor, because the matter of bad faith on the part of the 
appellee broker should have been submitted to the jury. 

The important proposition of law relied upon by the appellant is as 
follows: 

The law requires that a red estate broker employed to sell land must 
actln entire good faith a^d in theJnterest of his employer, and if he in-
duSesThepfosj^tlvelTuy^^ the property can be bought 

p r i n c i p a l a n d a g e n t 385 

for les^, hejhereby^ails to discharge that duty and forfeits all his right 
to c^im commission and" comperispion for his work. 

There is no doubt that the above proposition of law is correct. A real 
estate agent owes the duty of utmost good faith and loyalty to his prin-
cipal. The immediate problem here is whether the above proposition is 
applicable to the facts in this instance. 

The facts here are as follows: The salesman informed the purchasers 
that he had an offer of $8,250 for the property from another purchaser 
which he was about to submit to appellant. He further told them he 
thought appellant would not accept the offer, but they might get it for 
$8,500. 

Mr. Rogers, the appellee broker, testified that appellant phoned him 
after he had accepted the $50 deposit from the purchasers and informed 
him that he had closed the deal himself and felt that he owed no com-
mission but would split the commission with him, which he, the appellee, 
refused to do. He further testified that the appellant told him that if 
their other offer from a third person had been $8,500 he would have ac-
cepted it and paid a full commission. 

The evidence in this case presents a close question as to good or bad 
faith on the part of the broker. The trial court should have submitted that 
matter for the jury to decide. This court has held in negligence cases 
where the question is close or is in the "shadow zone" that the trial court 
should not as a matter of law decide those things but rather submit the 
question to the jury. Dillow v. City of Yuma, 55 Ariz. 6, 97 P.2d 535. We 
feel that while the facts are not analogous, yet the principle of law is the 
same and decline to decide what is bad faith as a matter of law because 
that is vk'ithin the province of the triers of fact. The appellant is entitled 
to have the jury weigh the evidence and inferences therefrom as to 
whether or not appellee acted in bad faith in the light of the foregoing. 

We wish to reiterate that a broker or salesman owes the utmost good 
faith to his principal as does any other person acting as agent or in a 
fiduciary capacity. If an agent betrays his principal, such misconduct and 
breach of duty results in the agent's losing his right to compensation for 
services to which he would otherwise be entitled. . . . 

In this case the appellant sold the property to a purchaser whom he 
knew was sent to him by the appellee's salesman. Therefore, in the 
absence of bad faith the broker is entitled to his commission when he 
is the procuring cause of sale. . . . 

Judgment is reversed and the case remanded for a new trial with 
directions to submit the question of bad faith on the part of the appellee 
to the jury. 

Judgment reversed. 
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R I C H A R D V. FALLET I et ux. 

1951, 13 N.J. Super. 534, 81 A.2d 17 

B I G E L O W , J . A. D . The appellant, Richard, a real estate broker, sues 
for the unpaid half of a commission earned on the sale of land. The trial 
court held that plaintiff's right was contingent on delivery of the deed 
and rendered judgment for defendants inasmuch as the deed had not 
been delivered. 

By the contract between the parties to the action, the defendant agreed 
to pay a commission of $750 "in consideration of services rendered in 
connection with the sale" of defendants' premises; "said commission to be 
paid one-half on signing agreement for sale of property and the balance 
on delivery of deed." The agreement of sale was signed the same day and 
$3,000 on account of the purchase price was paid. At the same time, the 
defendants paid plaintiff $375, being one-half the stipulated commission. 
Two and one-half months later-time having been made of the essence 
-defendants tendered the deed, but the buyer failed to pay the purchase 
price, "stating that he did not have in hand funds necessary to perform 
on his part." And so there was no delivery of deed. 

It is familiar law that in the absence of a special agreement, a broker 
earns his commission when he produces a customer able and willing to 
buy the property upon the seller s terms, l ire Jwoker Js entitlfid l i x ^ 
mission i ^ e seller accepts the broker's customer and enterslntCLa bind-
iS^cratract 
ffii^cially unable to carry out the; purchase. Freeman v. Van Wagenen, 
90 N.JX. 3 5 O 0 1 A. 55 (Sup. Ct. 1917); Matz v. Bessman, 1 N.J. Misc. 
(Sup. Ct. 1923); Brindley v. Brook, 160 A. 398, 10 N.J. Misc. 612 (Sup. Ct. 
1932). The rule is the same in other jurisdictions. 12 C.J.S., Brokers, § 85, 
p. 188. The broker and his employer may, however, by the use of ap-
propriate language, make the broker's right to a commission depend upon 
a future happening, such as the actual passage of title from vendor to 
purchaser. . . . 

Where a debt has arisen, hability will not be excused because, without 
fault of the creditor and due to happenings beyond his control, the time 
for payment, as fixed by the contract, can never arrive. Restatement, 
Contracts, § 301; WiUiston, Contracts, § 799; Goldfarb v. Cohen, 92 Conn. 
277, 102 A. 649 (Conn. 1917) 

In the instant appeal, the broker completed^performance onJiis_part_ 
when he induced the purchaser to sign the agreemeritoLgak: He was 
unH^li io 'duty^ assist at the closing of title. The Y J ^ S ^ 
commissionjwas not in form conditional: "We hereby agree to pay to 
CarnHne RichaTd^aliommission in the amount of $725." T j ^ c k u s e fi^Sg 
AeJimeJorjgaymrat is ir idepra^nt^jgarated by a semicolon from the 
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a g r e ^ e n t to p ^ . "said commission to be paid one-half on sign-—̂ J ; -" ' " V/XI 

ing of Agreement of Sale and the balance on delivery of deed." We are 
satisfied that the obligation to pay was not made contingent on delivery 
of the deed. The commission fell due when it became evident that the 
buyer could not or would not pay for the land. 

The judgment is reversed. 

H O G S A N V. C A H O O N 

1903, 26 Utah 444, 72 Pac. 512, 99 A.S.R. 837 

This action was commenced by Hoggan to recover the sum of $290.35 
and interest, the same being the amount of damages and costs paid by 
the plaintiff. It appears that the plaintiff was made agent of the defend-
ant to take possession of certain property upon which the latter claimed 
to have a chattel mortgage. Because the defendant had no right to the 
goods, one S. S. Johnson obtained judgment against the plaintiff for 
wrongfully taking his goods. The lower court gave judgment for de-
fendant, and plaintiff appeals. 

BARTCH, J. We will, in the first instance, consider the question whether 
the complaint states a cause of action. . . . Therefrom [the facts] it 
appears that t ^ defendant _ap^oin agent for the 

p j J t i a n s ^ ^ which was to take into 
possession certain goods and chattels, and transport them to a particular 
place named. ageut proceeded to, and did transc^ct the business of 
the agency at the special instance and under the direction of the~prin-
cipal; and, although the goods and chattels were covered by a mortgage 
held by the principal, the agent was not aware that the taking and carry-
ing away of them constituted a tort. He, as appears, acted in good faith, 
and upon the faith of representations and assurances of the principal 
tliat such taking was lawful and proper. . . . 

If the allegations are in fact true, the plaintiff has a right of recovery. 
The facts stated are such as to characterize the case as an exception to 
the rule that tort feasor^oovrongdoers cannot have redress against each 
other. That rule applies to cases where he who seeks redress knew or 
must be presumed to have known that the transaction which resulted in 
the damages he was compelled to pay was tortious and unlawful. But 
where, as appears from the allegations in this case, an agent acts in good 
faith for his principal, under the principal's direction, and relies upon his 
representations that the transaction is lawful, and the same is not mani-
festly unlawful, the law implies indemnity, for damages of third parties, 
to the agent from the principal. . . . 

TjLe agent h^j l ie- l ighLto assume that-th&.pjnripa1 will nnt 
liimJo_perfomLa^ in damages to 
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third persons. Having no personal interest in the act, other than the per-
formance of his duty, the^genLshouldjiQt^be required to suffer loss from 
the doing of an act apparently lawful in itself, and whichTie has under-
taken to do by the direction and for the benefit and advantage of the 
principal. . . . Wherever, then, the"apnt is called upon by his principal 
to do an act vi'hich is not manifestly illegal and v̂ ĥich he doesjiotfaiQW 
to be wrong, the law implies a promise on the part of the principal to 
Indemnif^the agent for such losses and damages as flow directly and im-
mediately from the execution of the agency. . . . Mechem on Agency, 
§653. 

We are of the opinion that the court erred in sustaining the demurrer. 
Judgment reversed. 

F L A N A G A N v. B R O W N 

1886, 70 Cal. 254 

This is an action upon a note for $27,000. The owner, who had pur-
chased it from an insolvent bank for $32, made an agreement with the 
plaintiff, Flanagan, whereby the note was to be placed with the plaintiff 
to sell, dispose of or collect. The proceeds were to be divided equally 
between the parties. After this agreement the owner released his claim 
at the request of the defendant. The plaintiff contends that he has an 
agency coupled with an interest and the owner had no power to sur-
render his claim. 

SULLIVAN, J . . . . If Flanagan has any standing, it must result from 
something else than his mere custody of the paper; he is not the owner 
of it; he is a mere agent entrusted with its custody; was he such an agent 
that his principal had not the right to revoke his authority? . . . T ^ 
term "power, coupled with an interest" is well understood ̂ n d j s dis-
cussed and defined in th^ very^j^ses citedjby the code commissioners 
undeTthe^ction above referred to. These cases lay down the rule that 
A powerxQupW an interestjs where the grantee has anjnterest in 
the estate as well as in the exercise of the^power. It is determined to exist 
or^dt accOTdingj^^O^^ found to have such estate or not before 
the execut io iT^^^power^ jnugjnto is onlyAXightia ihare the pro-
cee3rvi®cE~resuit ^f power, the agent has not a 
power cOupled with an intei^t. 

Th^case of BrownT^. Tforr, 38 Cal. 550, recognizes the rules as to 
power coupled with an interest. 

There the agents had an interest to the extent of $750 in the execution 
of'the^powCTconf^ed^^ the~timejiamedlnjheir contractjof^agency, 
Buf'th%Tiad:Tio~mteresr^the real estate which was the subject of the 
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Agency. Accordingly, the principal, even within the time limited in the 
contract, was held to be at liberty to revoke. 

. . . Flanagan, in the sense of the rule here laid down, and of the rule 
laid down by section 2356 of the code, \TOS not a holder of a j g o w 
coupled with an interest^ If not, by the terms of this section his power 
was revocable, and his principal's release is a good bar to this action. 

Judgment for defendant. 

M E E K E R V. M A N N I A 

1896, 162 111. 203, 44 N.E. 397 

A bill by Mannia for specific performance of a contract involving the 
purchase of real estate. The defense was that the full purchase price had 
not been paid. It appeared that the plaintiff paid some $200 to one 
Liebner, who was apparently acting for Prey & Schlund, who were in 
turn the agents of the defendant. Frey & Schlund made Liebner their 
agent to aid in disposing of real estate in this particular section of Chi-
cago because he could speak the Polish language. Various neighbors of 
Mannia, the plaintiff, testified to having paid various sums to Liebner, 
and later receiving deeds for the property, all of which plaintiff was well 
aware. Liebner failed to account for this particular $200 and the de-
fendant contends that the agency was terminated about a month before 
the transaction took place. 

CRAIG, J. But it is said in the argument that Liebner was discharged 
as agent before he collected the money. There is some evidence in the 
record that Frey & Schlund discharged him between the 1st and 10th of 
September, 1891. . . . Moreover, if they had terminated the agency, it 
was their duty to give these Polish people, with whom he had been deal-
ing and doing business as their agent, notice that the agency was ter-
minated. But this was not done or attempted to be done until October 26, 
1891, after the money in question had been paid, when a notice was pub-
lished in a newspaper. 

Mechem on Agency (§ 229), in speaking on this subject, says: 
Where general authority is once shown to have existed, it may be presumed 

to continue until it is shown to have been revoked, and persons who have dealt 
with the agent as such, or who have had notice of his authority, may very 
properly expect that if the authority be withdrawn, they will be given reasonable 
and timely notice of that fact, and that they may therefore lawfully presume, in 
the absence of such notice, that the authority still continues. 

Specific performance decreed. 

Review Questions and Problems 

1. P appointed A his agent to look after all P's insurance needs, com-
pensating A at the rate of $50 a month for this service. A obtained fire 
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insurance for P, and because he was a member of the local under-
writers group, he obtained a rebate of 10 per cent on all insurance 
premiums. Must A hold this rebate for P's benefit? y 

2. P listed business property for sale by B, a broker. B discovered a 
buyer willing to purchase the property if a long-term tenant could be 
obtained. T had appointed B as a broker to find a long-teiin lease for 
him. The lease was given, the sale completed, and the commissions 
paid to B by both P and T. The tenant now discovers for the first time 
that B obtained two commissions, and seeks to rescind^ the lon^-term 
lease. The court allowed rescission. Was this sound? f-e^a^-ii .U'^cXf/ 

3. P employed A as manager of his business and authorized him to buy 
such supplies and merchandise as was needed. Being a member of 
CO-OP, A purchased all of his supplies through it. At the end of the 
year, he received a personal dividend of S900 because of the pur-
chases. Is he entitled to retain it? Assume that he purchased the sup-
plies as advantageously as he could have at any other place. f^P 

4. P Co. was engaged in a wholesale business supplying goods to hospi-
tals and novelty stores, A being its manager. A, while still working for 
P Co., agreed with a salesman of P Co. and a third party to enter a 
competing business and arranged to handle two lines for which P Co. 
previously held the exclusive agency. A quit and entered the compet-
ing business but P Co. seeks to enjoin them from operation. If the 
court refuses to enjoin them, do you consider its decision a sound 
one? 

5. A collects money for P. but deposits it in X bank in his own name. 
The bank becomes insolvent and is expected to pay about 40 cents 
on the dollar. Who must bear the loss? n 

6. W gave M money to loan for him, and the latter loaned to an in-
solvent person, the loan being secured by a second mortgage on 
property which was scarcely worth the amount of the two mortgages. 
W was unable to recover when the debt fell due and sued M for the 
loss. Do you feel M should be held liable? < iA di te'vuj 

7. P takes A into his home and treats him as a child "of his own, 
furnishes him with the necessities of life, and makes possible his 
education. After A becomes of age, mav he recover the reasonable 
value of various services rendered to P while he was a minor? 

8. A, while employed by P, decided to enter into business in competition 
with P. While working for P, he informed many customers of his 
decision and solicited their business. He also persuaded certain of the 
employees to auit and work for him when he opened his business- P 
later discovered this and sued A for damages. Is A liable? yeo CoiM' 

9. B, appointed to sell merchandise in a certain area for S, was to receive 
a commission of 2 per cent on all sales. He received a weekly advance 
of $75 for ten weeks but his commissions onh' averaged $40 a week. 
Does he owe S the $350 difference? ' m k m J ^ " ^ 

10. A had for several years worked in his father's feed store and had often 
purchased feed from T, the father making payment in the regular 
course of business. The father refused to pay for the last shipment, 
claiming the son had never been authorized to purchase, and that if 
he had, the father had dismissed him prior to the purchase, and that 

if he had, the father had dismissed him prior to the purchase in ques-
tion. Is T entitled to recover of the father for the grain delivered? y v -

n . P listed his property with A, a real estate broker, for sale at a price of 
$20,000. A located a buyer at that figure and P entered into a contract 
with the buyer, but the buyer was unable to finance the purchase, so 
the contract was rescinded by mutual agreement. If A sues P for his 
commission, is be entitled to it? ^^^ 
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L I A B I L I T Y O F A G E N T T O T H I R D P A R T Y 

3-45. Liability on contraef. The agent seldom incurs any liability to 
^ ^ Aird party upon con^tra^ts entered into for a known principal. In 
such cases he negatiyes any personal responsibility by a proper execution 
of the contract. Only if the agent carelessly executes a written agreement 
may h e j n d himself bound by its tenns. To use an illustration suggested 
preyiously, the agent who signs a negotiable instrument for his principal, 
but fails to indicate clearly the principars existen^^ 
the instruhi"ent^s_pergonallyJ[^^^ 

It oftra happens that the third party, for certain reasons, desires to add 
the credit of the agent to that of the principal or to contract with the 
agent alone. The credit of the principal may be weak, or his credit rating 
may be unknown. Under such circumstances, the third party, who is well 
acquainted with the agent, is perfectly willing to contract with the latter 
but not with the former. Where, therefore, the agejitjyoluntarily asgumes 
the burden of performancaJn his personal capacity, he unc[uegtipnably 
becomes liable in the eyent of nonperformance by his princ^al. 

In additionto the aboye situation, the agent of an undisclosed principal 
always a s s i e s personal liability.^ So far as the third party is informed, 
the contract is made with the agent, and he takes on full responsibility 
for its performance. It should be noted in this connection, however, that 
the third partYjias_an_gption. He may elect to hold either the agent or 
the principal, provided he acts ^ h i n the proper time_a£ter he learns of 
t H ^ ^ s f e n c e of the undisclosed principal. If the agent is held liable, he 
in turn has recourse against the principal. 

3-46. Warranty of authorXty. Occasionally an agent attempts to act 
for a principal when he possesses no power to bind the latter. In such 
instances he may or may not be aware oFfhe limitation of his power; 
may hc^s t ly think his authority extends to the act complained of, or he 
may be well aware that he was never appointed an agent. In either ^ e n t 
he becomes liable to third parties for the damages resulting from his 

1 Datko V. Gieb, page 395. 
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failure to bind the principal^Iis liability is said not to rest upon the 
c ^ t r a g ] ^ e l f , i 3 u t to r e ^ l t from breagh^^^ 
agOTt impliedly warrants to third parties that hejpossesses power to af-
fecTtE^contractual relations^of his principal.^ liF in any particular trans-
action he Tails to bear such a relation to his principal, he violates this 
implied warranty. In addition, an agent who intenticmally^misrepresents 
his authority may be liable j n an action of deceit. In such a case all the 
elements of^r^d^are present. Presumably, in either event, the damages 
would be those suffered because the agent failed to possess the authority 
that he attempted to exercise. 

The agent may escape liability for damages arising from lack of au-
thority by a full disclosure to the third party of all facts relating to the 
source of his authority. Where all the facts are available, the third party 
is as capable of judging the limits of the agent's powers as is the agent. 
In other words, the third party must rely upon the warranty in order to 
hold the agent for its breach. Where he has full knowledge of all par-
ticulars, he relies upon his own judgment and not upon the agent's repre-
sentation of authority. 

The liability of the_a^ent is qualified in one other respect. He is not 
Imblewhenjjinknown to him, his^agency has been cut short by the death 
ofHi^j^rincipal. Such an event ^ death is usually accompanied by sufH-
cient publicity to reach third parties. As indicated in an earlier section, 
the facts are equally available to both parties, so no warranty arises. 

3-47. Competent principal. Every agent who deals with third parties 
warrants that his principal is capable of being bound. Consequently, an 
agent who acts for a minor or a corporation not yet formed may find 
himself liable for the nonperformance^oT his principal. The same rule 
enables thejhird part^to recover^rom the agent where his principal is 
anjonincorporated association.® In sucET a case, smce there is no entity 
capable of being bound, a breach of the warranty results. The third 
party has a right to insist that the principal be a person, a firm, or a cor-
porate entity capable of entering into an enforceable agreement. An un-
incorporated body has no legal entity, and only those voting for the par-
ticular transaction, or later adopting it, are liable. 

Whergj, however, the third party is fully infom^d that the principal 
is an unincorporated or£̂ a and he agrees toToolTentoely to it for 
pCTfoSnance, the agent is relieved. The evidence must clearly indicate 
SucE~an~agreement, as the normal presumption is that the third party 
expects to look to one party and not to the membership for performance. 

In case the principal is a corporation, the agent does not warrant that 
his principal has legal capacity to enter into the particular transaction. In 

2 Boelter v. National Mfrs. Bank et al., page 396. 
® Codding V. Munson, page 397. 
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Other words, the agent is not responsible if the contract made by him 
exceeds the authorized powers of the corporation. The hmits of a cor-
poration's powers are governed by its charter. Since charters are usually 
made a matter of public record, the powers of the corporation are equally 
available to the agent and to the third party. 

3-48. To account for money received. An agent who, in the course 
of his employment, receives money from t W d parties for the benefit of 
the principal owes no~3uty to account to tiie thircj parties. If such money 
does not iinJ'its way intolJhe principal's hands, it may be recovered in an 
action by the principal against the agent. This rule adequately protects all 
parties. On the other hand, money paid to an agent who has no authority 
to collect it, and not tnmftd^WR?>n^thg principal^jriayJjgj-ecc^red ii^an 
action^^ the thirdj>aT^. To illustrate: a traveling salesman normally has 
no authority to collect for his principal. Should he do so and surrender 
the money to his principal, the debtor has no cause of action. A failure on 
his part to account to his principal, however, subjects him to an action by 
the third party. 

A different problem is presented when money is paid to an agent in 
error, such as occurs by overpayment of an account. If the agent has 
passed the money on to his principal before the mistake is discovered, it 
is clear that only the principal is liable. Nevertheless, money which is still 
in the possession of the agent when he is notified of the error should be 
returned to the third party. The agent does not relieve himself of this 
burden by subsequently making payment to his principal. 

Any_payment rn^de in error to an agent and caused, bv his mistake,^, 
misconduct may always be recovered from him, although he may hjiye 
surrendered it to his principal. Also, any overpayment may be recovered 
frorrTthe agent of an undisclosed principal. In such a case the agent is 
dealt with as the principal. 

L I A B I L I T Y O F T H I R D P A R T Y T O A G E N T 

3-49. On contract. Normally the agent possesses no right to bring 
suit on contracts made by him for the benefit of his principal. It is only 
where the agent binds himself to the third party, either intentionally or 
ineptly by a failxire properly to express himself, that he may mairftain an 
action. An agent of an undisclosed principal always binds himself. As a 
result, he may, in his own name, sue the third party in the event of non-
performance by the latter. Under the circumstances outlined, either the 
agent or the principal might bring suit. But in case of a dispute the right 
of the principal is superior. 

a g e n t a n d third p a r t y 
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Custom has long sanctioned an action by the agent based upon a con-
tract in which he is interested because of anticipated commissions. As a 
result, a factor may institute an action in his own name to recover for 
goods sold. He may also recover against a railroad for delay in shipment 
of goods sold or to be sold. 

Similarly, an agent who has been vested with title to commercial paper 
may sue the maker thereof. The same is true of any claim held by the 
principal that he definitely places with the agent for collection and suit 
where such is necessary. In all cases of this character, the agent retains the 
proceeds as a trust fund for his principal. 

3-50. In tort. Most torts committed by third parties give rise to a 
cause of action irrespective of an agency. There are two distinct cases, 
however, in which the empIoymgM^becomes important. FirsJ<'''an\ 
party who maliciously -tfTflnpnrPs the princinalrtrrTRrmtnaffrTiis A g ^ V 
CTCiployment thereby ^mmits a tort. He must compensate the agent for. 
any d ^ n a g g ^ ^ h i c L j ^ u l t from 
who ^ ^ ^ n c ^ breaching^JTc^ 
terestej thereby renders Tiimsel'f hable to the ajent. To illustrate: The 
agSaFTias sold goods to T upon which he is entitled to a commission. 
Anyone who causes T to refuse to carry out the agreement thereby 
damages the agent and is correspondingly liable. 

A G E N T A N D T H I R D P A R T Y C A S E S 

DATKO V. GIEB 

1953, (Oh. App.), 113 N.E.2d 672 

PER CURIAM. The plaintiff, a minor, entered into an agreement to 
purchase a motor vehicle from defendant, paying the said defendant the 
full purchase price of $1,500. After he took delivery of the car he offered 
to return it to defendant and demanded the return of his money on the 
ground that he was a minor both on the date of the purchase and at the 
time of his disaffirmance of the purchase. The fact that he was then a 
minor is not in dispute. The record shows that the plaintiff conducted his 
negotiations with the defendant, believing him to be the owner of said 
automobile and paid to him the full purchase price. After the purchase 
of the automobile, the plaintiff learned for the first time that the certificate 
of title was in the name of Robert Beckett, said certificate of title being 
signed by Beckett in blank and delivered to plaintiff in such form by the 
defendant at the time the transaction was completed. 

* Lougheiy et al. v. Huxford et al., page 398. 
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Upon trial, after the foregoing evidence was introduced, upon de-
fendant's motion for judgment at the conclusion of plaintiff's case the covirt 
granted said motion for reason that the defendant did not have the certifi-
cate of title to the automobile in his name. That the rule relating to an 
undisclosed agent did not apply and that because of the provisions of 
Section 6290-4, G.C., the plaintiff could not maintain an action for return 
of his money against the defendant because the defendant did not have 
the registered title to the car in his name and in so holding the court 
committed prejudicial error to the rights of the plaintiff. 

The motor vehicle title law is not concerned or involved in this proceed-
ing. If the defendant acted for an undisclosed principal, n i ^ n g the con-
tract in hlT^wn name, he is bound byj^^ontract^ ancT an ̂ ^̂̂ ^̂̂ ^ with 

' v i ^ m he deaIsTiai~the~right to looFto h m for the return of the money 
upon disafiSrmance of the purchase agreement during his minority or 
wthin a l^sonable time after becoming of age. 

Judgment reversed and cause remanded for further proceedings accord-
ing to law. Exceptions noted. 

BOELTER V. N A T I O N A L M F R S . B A N K et al 
1 9 2 7 , 1 9 4 W i s . 1, 213 N . W . 4 3 6 

Action by Paul Boelter against the National Manufacturers' Bank and 
H. C. Hilton. It appeared from the evidence that plaintiff was seeking for 
a house which he might rent. He learned that a house belonging to one 
Verbeck was for rent at $35 a month and that the key was with the 
defendants. He, through his agent, obtained the key from Hilton, cashier 
of defendant bank. He desired to rent the house and asked the rental. 
Hilton informed him that the previous parties paid $35 a month. He 
asked to deposit $5 and send the balance down the next day. This was done 
and in each case the defendant gave a duplicate deposit slip in favor of 
Verbeck. Plaintiff moved in, but was soon ejected by Verbeck, as the 
defendants had no authority to lease—their only authority being to collect 
the rent. This is an action to recover the damages. 

R O S E N B E B B Y , J. . . . The question is. Does this amount on the part of 
Hilton to a representation that he was authorized by Verbeck to rent the 
premises in question? There is no dispute as to the fact that he had no 
such actual authority. Oliver v. Morawetz, 97 Wis. 333, 72 N.W. 877, 
establishes the proposition that a person who represents to another that 
he has authority to do an act as agent, when in fact he has no such 
authority, is liable on an implied warranty, or in an action of deceit, ac-
cording to the facts of the particular case. . . . 

The defendant Hilton personally or as cashier of the bank neither did 
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nor said anything that was not in accord with the truth. If he was guilty 
of a breach 6f duty to anyone, it was to Verbeck, a depositor, when he 
handed out the key to the Verbeck property without ascertaining the 
authority of the party to whom he handed it to receive it. But he o w ^ the 
plaintiff no duty in that respect. . . . Plaintiff's agents conceded that, 
when they went to the bank to ask for the key, they were already apprized 
of all the facts that they ever ascertained, and that was that the premises 
were for rent, the former tenant had paid $35 per month, that the key was 
in the custody of the bank, and that the rent would be received by the 
bank on behalf of Verbeck. There was no inquiry whatever as to the right 
of the bank or Hilton to make a lease of the premises. . . . 

If the defendant Hilton is liable at all, it must be upon an implied war-
ranty. All of the cases which we have been able to find are cases in which 
the agent expressly represented himself as having authority from his 
principal to act. We find no case where an agent has been held liable 
under circumstances such as are presented here, either upon deceit or 
assumpsit. It is apparent here that every word which Hilton said and every 
act which he did was consistent with the performance of his duty as 
cashier of the bank. . . . We search in vain for any circumstance in this 
which warrants a finding that Hilton held liimself out as the agent of 
Verbeck. 

Judgment for defendant. 

C O D D I N G V. M U N S O N 

1 8 9 7 , 5 2 Nebr . 5 8 0 , 6 6 A . S . R . 5 2 4 

Munson sued Codding, alleging that he had sold and conveyed land 
for the price of $10,000 but had only received the sum of $9,750, and 
prayed a judgment for the remaining $250. The plaintiff, having been 
promised $10,000 for the property, transferred it to the defendant as 
trustee. The contract of sale was signed for the Mothers' Jewels Home by 
the defendant. Since the Home was an unincorporated institution, the 
plaintiff contends that the defendant is individually liable for the unpaid 
balance. 

The evidence discloses that meetings were held in New York by some 
of its citizens for the purpose of securing a location there for an institution 
for orphans under the patronage of the Woman's Home Missionary Society 
of the Methodist Episcopal Church. Both plaintiff and defendant attended 
the meetings and it was agreed that $10,000 was essential. Donations in 
the form of negotiable notes were to be taken and defendant was made 
trustee. This land was transferred to defendant upon the reecipt of 
$9,750 in notes properly indorsed. The plaintiff contends that defendant 
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is individually liable for the balance. The lower court gave the following 
instruction: "If you find from the evidence that Codding was in this 
transaction only agent and trustee for the Mothers' Jewels Home, and that 
all his transactions as such agent have been performed in good faith, then 
you should find for the defendant." Judgment thereupon rendered for the 
defendant. 

IRVINE, J. . . . It is the general rule that one who assumes to act as 
agent for a principal who has no legal status or existence renders himself 
individually liable on contracts so made. . . . This doctrine receives its 
most frequent application in cases like the present, where a person or 
committee incurs obligations as the result of instructions given by a body 
gathered together informally for a special purpose, and possessing no 
definite membership or continued power of existence. The rule is founded 
upon a presumption of fact, and is not the expression of any positive or 
rigid legal principle. The presumption referred to is that the parties to a 
contract contemplate the creation of a legal obligation capable of enforce-
ment, and that, therefore, it is understood that the obligation shall rest on 
the individuals who actively participate in the making of the contract, 
because of the difiBculty in all cases, the impossibility in many, of fixing it 
upon the persons taking part in or submitting to the action of the 
evanescent assemblage. If, however, the person with whom the contract 
is made expressly agrees to look to another source for the performance 
of its obhgations, or if the circumstances be such as to disclose an intention 
not to charge the agent, as where the other agrees to accept the proceeds 
of a particular fund, there is no longer reason to indulge the presxmiption, 
and it may be rebutted by proof of such facts. 

Applying these principles to the case at bar, the evidence would raise 
prima facie the presumption upon which the general rule is based. On the 
other hand, it was sufficient to justify the inference that the plaintiff did 
not look to the defendant personally, but was to receive merely the sub-
scription notes or their proceeds. The instructions should have stated the 
law as we have indicated it and submitted to the jury the issues bearing 
thereon. Instead . . . the instruction was erroneous, because it made 
Codding's release from liability depend upon his action as agent for the 
home. . . . (Case sent back for retrial because of improper instruction.) 

L O U S H E R Y et al. v. H U X F O R D et al. 

1910, 206 Mass. 324, 92 N.E. 328 

Plaintiffs, Loughery and others, claimed that on or about March 24, 
1904, plaintiffs orally contracted with the Lange Canning Co. of Eau 
Claire, Wis., and with the Reedsburg Canning Co. of Reedsburg, Wis., 
by which the plaintiffs were to be their general agents for the year 1904 
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for the sale on commission in New England of their goods. The de-
fendants, with knowledge of such contracts, persuaded the canning com-
panies to rescind and break the agreements. The result was that de-
fendants obtained the agency while the plaintiffs were denied it. The 
plaintiffs, for loss of commissions and other damages, obtained a judg-
ment of $1,549.20. The defendants filed objections. 

H A M M O N D , J . The rulings requested were rightly refused. While the 
evidence as to sales made by the plaintiffs or defendants before the year 
1904, and by the defendants in 1904, was not admissible as showing the 
rule of damages, or evan as conclusively showing the damages, still it was 
admissible as having some bearing upon the value to the plaintiffs of the 
contract and the amount of the damages suffered by the breach. 

Exceptions overruled. Judgment far plaintiff. 

Review Questions and Problems 

1. B, the secretary-treasurer of C Co., gave a company note to Bank, 
typed the signature of C Co. and immediately followed it with his own 
signature, there being no "by" or "per" or anything to indicate that he 
signed as agent. Th<; bank sought to hold him as a co-maker and the 
court gave judgment for the bank. Was this decision sound? /e i 

2. A, thinking he had authority to do so, signed P's name to a contract 
whereby T was to drill an oil well for $7,000. It developed later that 
A had no authority to act for P. Is A liable if the contract was signed 
" P £ e r A " . ? y 

3. A, acting for a corporation which is soon to be formed, orders two 
delivery trucks from T. The corporation is formed, but refuses to ratify 
the contract. Under what circumstances is A liable to T? '/ 

4. T, by reason of an error on the part of A, an agent for P, overpays to 
the extent of some $300 his account with P. Before A pays the money 
over to P, T discovers the error and demands the excess from A. Is A 
under a duty to return the money to T, or may he turn it over to P? 

5. A signed his mother's name to an application for a loan to be made by 
T. At that time, he made full disclosure to T as to the basis for his 
authority. A actually had no authority to act for his mother, and T sued 
A because the loan was not made. Was A liable? 

6. Name two instances in which the agent may j u e j t ^ third party for 
breach of a contract, the contract b ^ g made for the benefit of the 
principal. 

7. T, because of his dislike of A, persuades P to discharge A. Assuming 
that A does not have a contract for any definite period, may he recover 
damages from T? 
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I n t r o d u c t i o n to the 
Law of N e g o t i a b l e 

I n s t r u m e n t s 

4-1.Definition of the term "negotiable." The commercial world has 
for many years used the term negotiable as an adjective describing a 
certain type of written contract designed as a vehicle to represent credit. 
The term negotiable is of Latin origin. It is derived from the Latin word 
"negotiatus," consisting of the prefix, "neg," meaning "not" or negation, 
plus the root "otium," meaning leisure—making the combination not-leisure 
or non-leisure—plus the sufiBx "able," meaning capable of. The idea as 
expressed by the Latin words was easily applicable to business. It was 
further developed to mean the capacity of certain kinds of paper to pass 
like money, from person to person, and was soon used as a sulistitute for 
a medium of exchange. 

It has been noted previously that law is closely related to the financial 
aspects of a business enterprise; the contract is the basis for commercial 
transactions. We now consider a specialized application of the contract 
concept to those devices which provide a means of extending credit and 
obtaining funds for business Operations. It is obvious that business could 
not expand and develop its full potential if it were necessary to rely only 
upon money—coin and currency—for its transactions. Thus, the check is 
used in settling about nine-tenths of all business transactions. Accumula-
tions of wealth in the form of negotiable instruments far exceed those of 
actual money. Negotiable instruments play such an important role in the 
field of business that they may well be regarded as essential to the 
efficient operation of our modern economy. 

4-2. History. Negotiable instruments are of two types, the promissory 
note and the bill of exchange. Each has its own particular history, although 
each took on the characteristics of negotiability for many of the same 
reasons. Today the promissory note and bill of exchange—the draft and the 
check—are included within the same act called the Negotiable Instruments 
Law. Under Article Three of the Uniform Commercial Code, such instru-
ments are designated as commercial paper called "drafts," "checks," 
"certificates of deposit," and "notes." 

It is not possible in this text to give an extensive historical background 

4 0 3 
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of the promissory note and the bill of exchange. However, a short com-
ment upon the early English origins and sources of these two significant 
instruments seems pertinent. 

The promissory note. The origin of the modern promissory note may 
be traced to an early writing called "scripta obligatoria" or "writing 
obligatory." The debtor made a promise, formally under seal or informally 
without a seal, to pay a sum of money to the creditor, his attorney, or 
nominee. Thus the attorney or nominee could sue the debtor. Sometimes 
the paper would read "payable to the creditor or the producer of the 
document." Early cases tried in the Fair Courts in England in the sixteenth 
century disclose suits by persons other than the original creditor, such as 
an attorney or assignee or the "bearer or producer of the paper." Thus the 
idea of a transferable writing either as order or bearer paper was con-
ceived. In buying and selling goods and wares from overseas, Bills of Debt, 
or "Billes Obligatorie" were given for merchandise by one merchant to 
another merchant. By transferring the "Billes Obligatorie" merchant 
creditors could empower another to collect a debt, or the merchant could 
use the paper to pay a debt owed by him to another. Thus these notes 
served as a medixrai of exchange and to discharge debts. The following is 
a description of how such witings were used to pay debts: "In 1445 a 
foreign merchant made out a 'bill' to John Felde for wool sold; the bill was 
originally delivered to Louis Fycham, Felde's attorney, who in his turn 
passed it to Laurence Parke. He delivered it to John Petite. The latter then 
bought with it certain goods from Jacob Flemming."^ By statute and a 
recognition of the Law Merchant by the King's Court these written obliga-
tions took on many of the present characteristics of negotiable promissory 
notes. 

Bills obligatory were not only used to pay for goods, but they were 
issued by goldsmiths to merchants who left their surplus funds for safe 
keeping with the goldsmiths. These instruments were transferable, and 
it may be said that they are the forerunner of our modern bank notes. 

Bank notes issued by an individual goldsmith as a banker were subject 
to the risk of the bankruptcy of the goldsmith, and it was not until 1694 
when the Bank of England was established that a quasi-government in-
stitution gave credit to bank notes. The Bank of England was authorized 
to issue "Bills Obligatory and of Credit"—bank notes—which would pass 
from one person to another person by assignment or indorsement for the 
payment of debts. 

However, in 1702 in the famous case of Gierke v. Martin (1702) Lord 
Holt, C. J., held that such "Bills Obligatory," promissory notes, issued by 

1 J. Milnes Holden, The History of Negotiable Instruments in English Law (London; 
University of London, The Athalone Press, 1955), pp. 4, 12, 66. The quoted material 
of this section is printed by permission of the publishers. 
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the Bank of England were not transferable by indorsement as inland bills 
of exchange within the custom of merchant. Merchants and bankers were 
much disturbed by this decision, and two years later in 1704 Parliament 
passed the Statute of 3 and 4 Anne c.IX entitled, "An Act for giving like 
remedy upon promissory notes as is now used upon bills of exchange for 
the better payment of inland bills of exchange." This statute, knovm as 
the Promissory Note Act, recognized notes as order and bearer paper like 
inland bills of exchange and gave to promissory notes the attributes of 
negotiability according to the custom of merchants. 

Another early source of modern promissory notes now recognized as 
government obligations, such as bonds and paper money, was the English 
Exchequer Bill. The English government was authorized by statute in 
1696 to borrow money and issue interest-bearing demand bearer bills 
therefor. The act authorized that these bills pass from one person to 
another and be accepted for the payment of debts. These instruments— 
as government paper money—by necessity, soon took on all the attributes 
of negotiability. 

The bill of exchange. The origin or source of the bill of exchange rests 
in antiquity. There is evidence of its use in ancient Assyria, Egypt, Greece, 
and Rome. The bill of exchange was invented for the purpose of efiFecting 
an exchange of money—coin, silver, and gold—in distant parts without 
running the risk of its physical transportation. Italian merchants are said 
to have introduced the efficient use of modem bills of exchange. As trade 
and commerce increased, a safe and effective method for the exchange of 
money became a necessity. Goldsmiths and money exchangers in the differ-
ent countries established a system whereby a merchant who owed money in 
a foreign country could pay his debt. The merchant would deliver his 
money to his local exchanger, and the local exchanger would draw a bill 
upon his foreign correspondent, directing that the creditor merchant be 
paid or that the foreign merchant collect from the foreign correspondent 
exchanger. The exchangers would meet from time to time at the local 
merchant fairs and settle the accounts. The type of instrument used by the 
exchangers is the ancestor of our modern bill of exchange, bank draft, and 
check. 

Not only were drafts drawn on money-exchangers, who acted as 
bankers, but merchants in foreign countries became drawees when their 
credit was well established. The following situation illustrates how the 
modern trade acceptance developed: D, a silk merchant in London had 
his purchasing agent. A, in Brussels purchase silk from a merchant in 
Brussels. In order to pay for the silk, A drew a bill of exchange on D in 
London, payable to the order of the Brussels merchant. The Brussels 
merchant would cash the bill with a money changer, who in turn would 
send it to London for collection. Instead of making the seller in Brussels 
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the payee, A might, "hy way of exchange as is done by common custom of 
merchants," cash the bill of exchange with an exchanger and pay the 
Brussels seller with coin. By the close of the seventeenth century these 
instruments were in general use, but as yet were not recognized by the 
common law courts of England. An examination of the very early English 
law reports will not disclose any reference to commercial paper. 

Disputes between merchants were adjudicated in special courts set up 
by the merchants themselves. The decisions were reached after an ap-
plication of the usage and customs of the merchants. Out of this system 
arose a very definite form of what is known as the "lex mercatores," or law 
merchant. The greater part of commercial activity in England was con-
ducted at great fairs, to which all merchants came, both foreign and local, 
to display their wares. At each of these fairs a court sat to adjust differ-
ences between buyers and sellers. The very nature of the situation de-
manded speedy and permanent termination of the disputes. These special 
mercantile courts were called the Courts of Piepoudres (pieds poudres), 
so called because justice was administered as the dust still fell from the 
litigants' feet. These courts were later created by statute and continued as 
separate bodies until about 1756. The King's Court by this time, being 
jealous of the administration of justice by others, through royal preroga-
tive gradually won its way and absorbed the merchants' courts. However, 
in deciding commercial cases, the King's Court applied the law merchant. 
When determining suits between merchants, or when a merchant was a 
party to the suit, before the court would recognize the law merchant in 
such cases, the party pleading such custom and usage was under a duty 
to show himself to be a merchant This rule prevailed until about two hun-
dred years ago. 

The absorption of these merchants' courts by the King's Courts over a 
period of thirty years, under Lord Mansfield, wove the law merchant into, 
and made it part of, the common law. The practice of permitting the 
proof of custom and usage of the merchants in the common-law courts 
made possible the development of separate rules which became estab-
lished rules of law. The union of these merchantile customs with the legal 
system already operating resulted in the formation and further develop-
ment of the law merchant by judicial action. 

Until 1882 in England and in all of the United States except California, 
the law merchant was to be found largely in the reports of judicial 
decisions where previous usage and custom were interpreted and applied 
according to the prevailing and established usage of the particular com-
munity. This situation led to varying interpretations and a lack of uni-
formity, In order to find the law, it was necessary to examine many 
decisions, and the result of such search would often be futile, owing to 
the many conflicts and contradictions of important rules. 
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Consequently, in England, in 1882, Parliament enacted what is known 
as the Bills of Exchange Act. The Act completely codified the law as found 
in the decisions, and harmonized the existing rules in as complete and 
comprehensive manner as possible. 

In 1895, in the United States, under the leadership of the American Bar 
Association and the American Bankers Association, a commission was 
appointed for the purpose of revising and codifying the law merchant in 
the United States. This committee, taking the English Bills of Exchange 
Act as a model, derived, with modifications, our present Uniform Nego-
tiable Instruments Law. This act was completed in 1896, and was sub-
mitted to the legislatures of the various states with recommendations for 
adoption. The act was adopted, with some changes best suited to the 
state, by every state. 

More recently, the Uniform Commercial Code has been adopted by 
several states and is being considered for adoption in others. Because the 
Code makes certain changes in the law of negotiable instruments, in those 
states in which the Uniform Commercial Code has been adopted the 
Uniform Negotiable Instruments Act has been repealed. Reference is 
made in Chapter 26 to some of the significant differences between the 
Uniform Commercial Code and the Uniform Negotiable Instruments Act. 

In the text following, the quotations of the Negotiable Instruments Law 
are from the Uniform Negotiable Instruments Act as originally adopted. 
In some instances, however, reference is made to changes adopted by some 
of the different states. 

N E G O T I A B L E I N S T R U M E N T S D I S T I N G U I S H E D 
F R O M O T H E R C L A I M S F O R M O N E Y 

4-3. Claims for money. The right that one person may have against 
another for money may arise from many different situations. It may arise 
out of a contract for the sale of goods, for services rendered, or for injuries 
received. The evidences of such claims may be simple contracts, either 
written or oral. Consequently, the words and language used in simple 
contracts and other claims for money vary with each particular circum-
stance. However, claims for money evidenced by negotiable instruments 
must comply, with reference to the use of words and language, with cer-
tain rules of uniformity prescribed by the law. It is not necessary that the 
same words be used in the same place in each instrument, but it is neces-
sary that the same meaning be expressed. A discussion of the language 
which must appear upon the face of an instrument to give it the character 
of negotiability will be taken up in the following chapter. 
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Another distinguishing feature between negotiable instruments and 
other claims for money is the method of transferring title from one person 
to another. Nonnegotiable contract rights are transferred by assignment, 
whereas negotiable contract rights are transferred by negotiation. 

4-4. DifFerence between negotiation and assignment. In the book on 
Contracts, we learned that contract rights were transferable by a legal 
process called assignment. Suppose A owed B $100 for goods sold by B 
to A, or for services rendered by B for A. B has a right that A pay him 
$100. A is under duty to B to pay this $100. This type of contract right 
owed by A is called a chose in action. Under the early common law, this 
type of right for money due was not transferable. Under the modern rule, 
this right is transferable by the process of assignment. B may sell to C 
his right to collect $100 from A. Let us suppose that A had a counterclaim 
against B for $35 for any number of reasons, either that the goods sold 
were not as required by contract or that the contract was induced by 
fraud on the part of B. If so, then the right that C purchased from B 
would be subject to A's defense of fraud, or failure of consideration. C, 
the assignee, would secure no better right against A than the original 
right held by B, the assignor. 

In the example given above, let the situation be changed, so that the 
evidence of the debt is not a simple contract for money, but a negotiable 
promissory note given by A to B. Under the law merchant, the right that 
B now has against A is superior to the right B had as evidenced by the 
simple contract right. The distinguishing feature of the latter is its unique 
capacity of transferability. B sells the note to C. Assuming that C is a 
purchaser in good faith before maturity, C will get a better title as pur-
chaser of the negotiable paper than as purchaser of the simple contract 
right; that is, C, as holder of a right evidenced by negotiable paper, takes 
title free from defenses that are available against the original party to the 
paper. This feature is the very essence of negotiability. Business con-
venience requires this characteristic because of the very reason for which 
the paper is created. A businessman would not be willing to take a note, 
a check, or a bill of exchange from the payee if he incurred all the risk 
of an asignee of an ordinary contract right. Negotiability eliminates all 
personal defenses between the original parties, thus making negotiable 
paper free to pass from person to person as money, fulfilling the purpose 
for which it was created. 

4-5. Negotiability of instruments otiier than bills and notes. As 
stated above, written claims for money, in order to have the attributes of 
negotiability, must satisfy certain formal requisites as to certainty and 
uniformity, prescribed by the Negotiable Instriunents Law. 

The Negotiable Instruments Law defines only three kinds of negotiable 
instruments: promissory notes, drafts, and checks. Section 126 states: 
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"A bill of exchange (draft) is an unconditional order in writing addressed 
by one person to another signed by the person giving it, requiring the 
person to whom it is addressed to pay on demand or at a fixed or determin-
able future time a sum certain in money to order or bearer." 

Section 184 states: "A negotiable promissory note within the meaning 
of this Act is an unconditional promise in writing made by one person 
to another, signed by the maker, engaging to pay on demand or at a fixed 
or determinable future time a sum certain in money to order or bearer. 
When the note is drawn to the maker's own order, it is not complete until 
indorsed by him." Section 185 defines a check as "a bill of exchange dravra 
on a bank payable on demand." 

Three problems are raised by the codification of the Negotiable Instru-
ments Law. Does codification mean that other types of credit instruments, 
generally accepted in commerce and shown by the usage of business to 
have the characteristics of negotiability, are nonnegotiable unless such in-
struments strictly comply with the terms of the Act? Shoidd the language 
of the Negotiable Instruments Law be broadly interpreted in order to 
cover new instruments developed in commerce which in fact pass freely 
in trade? Should the Negotiable Instruments Law be strictly limited in its 
application to bills of exchange, promissory notes, and checks, leaving 
other instruments, by custom and usage or legislative enactment, to ac-
quire their own particular attributes of negotiability? 

Section 196 of the Negotiable Instruments Law states, "In any case not 
provided for in this Act, rules of the law merchant shall govern." 

The follovdng instruments illustrate types of credit paper which are not 
defined by the Negotiable Instruments Law, but which carry some char-
acteristics of negotiability: corporate bonds containing language referring 
to trust deeds, registered bonds, municipal warrants, interim certificates, 
interest coupons, trading stamps, conditional sale contracts, insurance 
policies, warehouse receipts, stock certificates, and bills of lading. If, 
however, negotiable character is measured by the strict language of the Ne-
gotiable Instruments Law, these instruments must be held nonnegotiable. 
To meet business needs, uniform acts have been adopted specifically giv-
ing negotiable character to such instruments as bills of lading, warehouse 
receipts, and certificates of stock. Where the legislatures have not enacted 
statutes giving negotiable attributes to instruments other than bills of ex-
change, promissory notes, and checks, some aspects of negotiabihty have 
been given to instruments by contract and court decisions. In the absence 
of fraud, in the execution, it is possible for the parties, by express pro-
visions in v/rittten instruments, to waive defenses and give protection to 
bona fide purchasers. Even though the language of the instrument does 
not comply with the formal requisites of the Negotiable Instnmients Law, 
the parties may express their intention to make the instrument negotiable 
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to the extent that the bona fide purchaser will take the paper free from 
the defenses of failure or lack of consideration, fraud in the inducement, 
set-offs, and breach of warranty.^ 

The following language in nonnegotiable instruments has been con-
strued to give negotiable character by contract under the common law 
theories of waiver, estoppel, or contracts for the benefit of third parties: 
"All transferees shall have all rights on this contract and I have no claims 
to or defenses against this agreement." "All moneys paid on this con-
ditional sales contract shall be paid to the assignee without recoupment, 
set-off, or counter-claim." "This instriraient is negotiable." In some jurisdic-
tions, bonds of a joint stock association, otherwise negotiable in form, but 
nonnegotiable under the Negotiable Instruments Law because of a pro-
vision making them payable out of the assets of a firm assigned to a trustee 
as security, have been held negotiable. However, interim certificates issued 
by bankers stating that the bearer of such interim certificates is entitled to 
foreign bonds on surrender of the certificates have been held nonnegoti-
able under the Negotiable Instruments Law because they do not contain 
an unconditional order or promise to pay a sum certain in money. By 
statute, however, such instruments now may be given negotiable char-
acter.® 

L A W O F N E G O T I A B L E I N STR U M E N TS C A S ES 

A N G L O - C A L I F O R N I A TRUST CO. v. HALL 
1922, 61 Utah 223, 211 Pac. 991 

On May 23, 1920, the defendant Hall entered into a conditional sales 
contract with the Ritchie Motor Company for the purchase of a tractor 
and a plow for the sum of $1,195. $400 was paid by Hall at the signing 
of the agreement, the balance of $795 to be paid in six months. The tractor 
and plow were delivered to Hall and the Ritchie Motor Company assigned 
the conditional sales contract to the plaintiff, Anglo-California Trust Co. 
Hall, the defendant, defaulted on the contract and at the time of the suit 
there was due $871.85, together with $100 attorney's fees. 

Hall sets up as a defense a breach of warranty in that the tractor and 
plow would not perform as represented . . . the conditional sales con-
tract contained the following clause: 

It is agreed that in the event the seller shall assign and transfer this agree-
ment and his rights and the moneys payable hereunder to a third party, then 

2 Anglo-California Trust Co. v. Hall, above. 
8 Laws of New York, ch. 704 (1928). 
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the purchaser shall be precluded from in any manner attacking the validity of 
this agreement on the ground of fraud, duress, mistake, want of consideration, 
or failure of consideration, or upon any other ground, and the moneys payable 
hereunder by the purchaser shall be paid to such assignee or holder without 
recoupment, set-off, or counterclaim of any sort whatsoever. 

The lower court found that Hall was estopped to set up the defense of 
breach of warranty. 

WEBER, J. . . . Appellant Hall contends that the above paragraph, 
upon which respondent relies as precluding the defense interposed by de-
fendant, is void and contrary to public policy. The law will not give effect 
to a stipulation intended to grant immunity to fraud and iniquity. When 
the execution of a contract is produced by fraud, a party is not bound by 
any claim therein precluding him from setting up false and fraudulent 
representations within a proper time. 13 C.J. 394. In the answer, it is 
averred: 

That at the time of entering into said contract the said Ritchie Motor Com-
pany falsely represented and warranted to the defendant that said tractor 
would pull the plows sold therewith in usual and ordinary plowing at a depth 
of 10 inches in the soil, and that this defendant, believing and relying wholly 
upon the representations and warranties so made entered into the agreement 
aforesaid. 

What constitutes a warranty is defined by section 5121, Comp. Laws 
Utah 1917: 

Any affirmation of fact or any promise by the seller relating to the goods is 
an express warranty if the natural tendency of such affirmation or promise is to 
induce the buyer to purchase the goods, and if the buyer purchases the goods 
relying thereon, no affirmation of the value of the goods, nor any statement 
purporting to be a statement of the seller's opinion only, shall be considered as 
a warranty. 

The demarcation between breach of warranty and fraud is clearly de-
fined in Black on Rescission and Cancellation. Par. 23. The author says: 

Fraud is distinguished from breach of warranty in this respect: That, in the 
case of fraud, there is a guilty knowledge of the falsity of the representation on 
the part of the party making it, while in a breach of warranty there is not this 
guilty knowledge. The same transaction cannot be characterized as a warranty 
and a fraud at the same time. 

It therefore appears that the allegation quoted from the answer is not 
a charge of fraud. Nor does the record contain any evidence whatever 
tending to prove fraud. In harmony vwth the undisputed evidence, the 
trial coiu:t found: 
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That the tractor would not pull the plows sold in usual and ordinary plowing 
at a depth of 10 inches in the soil, so represented and warranted by said 
Ritchie Motor Company. 

The question now arises whether defendant could in his contract waive, 
as against the assignee, the breach of warranty. The statute provides that: 

In the case of an assignment of a thing in action, an action by the assignee is 
without prejudice to any set-off or other defense existing at the time or before 
notice of the assignment. Comp. Laws Utah 1917, Par. 6496. 

May the provisions of the statutes referred to be waived by one who 
enters into a written contract for the purchase of goods? It cannot be said 
that it is against public policy for a purchaser to waive warranty and thus 
estop himself from complaining of a breach of warranty. It will be 
noticed that paragraph 8 of the contract between defendant and plaintiffs 
assignor not only provides that in event of its assignment the purchaser 
shall be precluded from in any manner attacking its validity on the ground 
of fraud, duress, mistake, want or failure of consideration, or upon any 
other ground; but it is in addition provided that the moneys thereunder 
payable by the purchaser "shall be paid to such assignee or holder without 
recoupment, set-off or counterclaim of any sort whatever." 

In the absence of fraud or duress, a purchaser may certainly in a 
written contract waive any set-off or counterclaim that he may have. 
Waiver is defined as a voluntary abandonment of some known right or 
advantage, and does not necessarily depend upon any new or additional 
consideration. (Cases cited.) 

If a purchaser desires to waive the warranty that had been given him, 
why can he not do so, and that for the benefit of the seller or assignee, 
or both, or either? For a purchaser to sign a contract containing such a 
stipulation may not be a wise thing to do, but courts cannot rewrite con-
tracts into which parties have seen fit to enter, and unless fraud or duress, 
or something against public policy, enters into the transaction, a pur-
chaser who waives defenses, as the defendant has done, cannot obtain 
relief from an improvident contract, into which he enters without care and 
foresight . . . 

The judgment for the plaintiff Trust Company is affirmed. 

Review Questions and Problems 

1. M executed a non-negotiable note to P and also gave to P a letter stat-
ing that he had no defenses against the note. The Bank in reliance 
upon the letter purchased the note from P. Can the Bank enforce the 
note against M if M has a defense against P? 

2. The words "This note is negotiable" were placed on a note which did 
not otherwise qualify as a negotiable instrument. Should the note be 
treated as a negotiable instrument? 
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3. A purchased an automobile from B under a conditional sales contract 
which called for a usurious rate of interest. The contract stipulated that 
it should be treated as a negotiable instrument and that A waived all 
defenses. Can A assert the defense of usury against a purchaser of the 
contract? 

4. Interest coupons were attached to a bond. These coupons were de-
tached from the bond and a question was raised as to the negotiability 
of the coupons. Are they negotiable? 

5. M made a promissory note to the order of P for $5,000, payable five 
years after date. M paid $1,200 to P. P then negotiated the note to H, 
who had actual notice of payment of only $500. How much is H 
entitled to recover from MP 

6. The Kingdom of Belgium issued "interim certificates" payable to the 
bearer, which entitled the holders to surrender the certificates for 
bonds when the bonds were duly issued. The certificates were stolen 
from the owner and were transferred to H who had no notice of the 
theft. H presented them to the Belgian government to be exchanged 
for the bonds and the exchange was refused. What are the rights of H? 
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4-6. Definition. Negotiable instruments are of two types—negotiable 
promissory notes and bills of exchange. Their classification depends upon 
the particular language used and the number of parties necessary for the 
creation of the instruments. A negotiable promissory note, as defined by 
the Uniform Negotiable Instruments Act, is "an unconditional promise 
in writing made by one person to another, signed by the maker, engaging 
to pay on demand or at a fixed or determinable future time a sum cer-
tain in money to order, or to bearer." This type of instrument has two 
parties, the one making the promise, called the maker, and the person 
to whom the promise is made, called the payee. 

4-7. Classificafion of promissory notes. Promissory notes may be 
classified with respect to the kind of security given by the maker to 
support his promise to pay money. A simple promissory note carries only 
the personal security of the maker. Business convenience often requires 
a high degree of certainty that the money will be paid by the maker on 
the day it is due. Consequently the personal promise of the maker to 
pay money is often supported by another contract, appearing sometimes 
upon the face of the instrument and sometimes in separate agreement. 
This contract may be called a security contract. 

This additional source from which the payee or holder of the note 
may secure his money may be security, or another person, called a co-
maker, or an accommodation party. 

4-8. Collateral note. A note may be secured by personal property in 
the nature of other notes, bonds, or stock temporarily placed within the 
control of the payee or holder. The property transferred is called collat-
eral, and such note is a collateral security note. 

4-9. Judgment note. The maker may sign a contract as additional 
security, which permits a judgment to be taken against him without a 
trial in case he fails to pay on the due date. This form of note is called 
a judgment note. 

4-10. Conditional sale note. In order to secure payment for the sale 
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of merchandise, the contract of sale may be set forth upon the face of the 
instrument. The contract usually provides that title to the chattel sold 
shall remain with the payee-vendor until the note given is paid in full, 
and, further, that in case of default in payments as shown upon the note, 
the vendor may repossess the chattel. A note in this form is called a con-
ditional sale note. 

4-11. Mortgage notes, chattel and real. A security contract separate 
from the simple promise to pay money is illustrated by the mortgage. 
There are two kinds of mortgages, depending upon the character of the 
property used as security. When the maker conveys to the payee as se-
curity a right in the title of chattels, the note so secured is called a chattel 
mortgage note. When the right in the title conveyed is in real property, 
the note so secured is called a real estate mortgage note. 

4-12. Certificate of deposit. The classification of different types of 
promissory notes is sometimes controlled by the character of the maker. 
This is true of the certificate of deposit and of the bond. A certificate of 
deposit is a promissory note given by a bank to a depositor, as a receipt 
for the deposit, promising to pay the amount to the order of the depositor. 
Care must be taken to distinguish this type of certificate of deposit from 
the usual receipt given by the bank when a depositor deposits sums to his 
checking account. There is no uniformity in the former type of paper. 
The language used in many instances does not satisfy the requirements 
for negotiable paper; consequently, many such certificates are not ne-
gotiable. 

4-13. Bond. A bond may be said to be a promissory note under seal, 
issued by a corporation, public or private. Bonds are formal instruments 
and in general are so worded as to satisfy the requirements for negotia-
bility, but, owing to additional language referring to the separate security 
contract supporting the promise in the bond or owing to requirements 
for registration, their negotiability is impaired. Bonds are either coupon 
bonds or registered bonds. Coupon bonds have attached coupons which 
are promissory notes, payable either to order or to bearer, in amounts 
representing the interest due from time to time upon the bond. In general, 
coupons are negotiable. Registered bonds are bonds payable to a payee 
whose name is registered upon the books of the maker corporation, and 
are transferable only by the registration of the party's name to whom 
transferred. Bonds are secured by a mortgage given to a trustee who 
holds the mortgage in trust for the benefit of the bondholders. Otherwise, 
a separate security contract or mortgage would have to be created for 
each bondholder. 

4-14. Nature of bills of exchange. A bill of exchange as defined by 
the Uniform Negotiable Instruments Act is "an unconditional order in 
writing addressed by one person to another, signed by the person giving 



416 NEGOTIABLE INSTRUMENTS 

it, requiring the person to whom it is addressed to pay on demand, or at 
a fixed or determinable future time, a sum certain in money to order 
or to bearer." This type of instrument has three parties: the party drawing 
the paper, the drawer; the party to whom the instrument is addressed, 
the drawee; and the party to whom payable, the payee. When the paper 
is accepted by the drawee, he then becomes the acceptor. The acceptor's 
liabilities are similar to the liabilities of a maker of a promissory note. 

A bill of exchange differs from a promissory note in that it is a three-
party paper and contains an order instead of a promise. A further differ-
ence lies in the actual situation which gives rise to the instrument. A bill 
of exchange presupposes the existence of a debtor-creditor relationship 
between the drawer and the drawee. This being true, the drawer-creditor 
merely orders the drawee-debtor to pay the money to a third party, the 
payee. 

4-15. Classification of bills of exchange. Bills of exchange may be 
classified with respect to situations in which they are used. The bill of 
exchange in most general use is the check. It is an order addressed to 
the bank-drawee by the depositor-drawer to pay the payee the sum in-
dicated. It is a demand bill of exchange. 

4-16. Bank draft. A bank draft is a banker's check; that is, it is a 
check drawn by one bank on another bank, payable on demand. Ordi-
narily a bank draft is used because the credit of a bank makes it more 
acceptable than a check drawn by an individual. If, for example, A, a 
businessman, from Eugene, Oregon, plans a buying trip in New York, he 
may purchase a bank draft from a Eugene bank, which draft is drawn 
by the Eugene bank on its correspondent bank in New York. A thus has 
an instrument which enables him to make purchases in New York and 
which is readily acceptable by merchants in that city as payment for 
goods. 

4-17. Trade acceptance. Another type of bill of exchange, used 
largely by manufacturers and merchants, is the trade acceptance. A trade 
acceptance is taken by the seller as payment for goods purchased at the 
time of the sale. The seller draws on the purchaser to his own order for 
the goods sold. When the draft is accepted by the purchaser, it becomes 
his primary obligation. The buyer, having acknowledged the debt by 
his acceptance, cannot later dispute the debt as against a holder of the 
trade acceptance. The seller often discounts trade acceptances at the bank 
or uses them as collateral for loans. 

The process of discounting is extremely important in business and 
commercial transactions. Typically it involves the situation in which the 
holder of a trade acceptance desires to obtain money on the strength of 
the instrument prior to the time when it matures. Thus, the holder may 
be in need of funds presently, and if he is the owner of a trade acceptance 
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which matures six months in the future, he may by discounting obtain 
funds for his present needs. If the trade acceptance is discounted at a 
bank, for example, the bank would compute the interest that would 
accrue during the life of the trade acceptance, subtract this amount 
from the face of the instrument, and pay the borrower the net sum. 

4-18. Banker's acceptance. A banker's acceptance is a draft accepted 
by a bank according to a previous arrangement made with the bank by 
a buyer of goods. The seller of goods often refuses to deliver goods to the 
buyer upon the buyer's credit alone; or the seller of the goods may wish 
to secure in payment for his goods a negotiable instrument that has a 
ready sale. A draft accepted by a bank would have stronger credit than 
a trade acceptance accepted only by the buyer. For example, B informs 
his banker that he expects to purchase goods from A and requests the 
bank to accept a draft on it drawn by A. B usually deposits collateral 
with the bank or agrees to keep a certain amount on deposit in order that 
the bank will be assured of funds at the time of payment. The collateral 
often consists of shipping documents, warehouse receipts, and bills of 
lading carrying the title to the goods from A to B. By this means the 
bank is not making a loan, but merely lends its credit to the buyer, thus 
giving selling capacity to the negotiable paper that A receives in payment 
for his goods. A can dispose of his paper more readily and on better 
terms than if the negotiable instrument were a trade acceptance accepted 
only by the original buyer, B. 

This type of instrument is not new, but its use is relatively new in the 
United States. Prior to the Federal Reserve Act, national banks could 
not accept drafts of this nature. Under this Act, however, national 
banks may now accept such drafts, and many state banks by their charters 
are given the same authority. The Federal Reserve Act regulates in detail 
the issuance of such drafts. 

4-19. Sight and time drafts. Bills of exchange called drafts are also 
classified as to time. Sight drafts are bills of exchange payable at sight. 
This type of paper is termed call paper. Time drafts are drafts payable 
at a future time, as 30 or 60 days after date or acceptance. 

Review Questions and Problems 

1 • A corporate bond contained a provision to the effect that the bond was 
entitled to the benefits and subject to the conditions of a mortgage to 
which reference was made. Can this bond be negotiable? 

2. A purchased a chattel from B and gave a note in payment. The note 
provided that title would remain in B until the note was paid. If the 
chattel were destroyed prior to the maturity of the note would A be 
relieved of liability? 

3. M executed a note in favor of P and also delivered certain collateral to 
P. What may P do if M fails to pay the note at maturity? 
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4. A note contained a provision allowing a confession of judgment against 
the maker if he should fail to pay an installment. How does this benefit 
the holder of the note? 

5. An instrument read: 
"Bell, Texas, June 14, 1956. No. 67. This certifies that A.B. had on 
deposit with the National Bank of Bell $4,000, payable to the order ot 
himself in current funds on return of this certificate properly endorsed, 
six months after date with interest. No interest after maturity. Not 
subject to check. 

/s/ C. (Vice Pres. & Cashier)" 
Is this instrument a bill or a note? 

6. A, a wholesaler, sold B, a retailer, some roofing material for resale to 
B's customers. In connection with the transaction A drew an instrument 
payable to A's order. The instrument was addressed to B and accepted 
Dy him. A transferred it to X. What is this type of instrument usually 
called? 

7. A, a bank in Tokyo, drew an instrument directing a New York bank to 
pay $100,000 to the order of Cable and Wireless, Ltd., a creditor of 
the Japanese Telegraph Administration. The latter had paid this 
amount to A. What type of instrument is this? 

20 
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C R E A T E N E G O T I A B L E P A P E R 

4-20. Requiremenfs of a negofiable inslrumenf. The Uniform Ne-
gotiable Instruments Act provides that "An instrument to be negotiable 
must conform to the following requirements: 

1. It must be in writing and signed by the maker or drawer; 
2. Must contain an unconditional promise or order to pay a sum certain 

in money; 
3. Must be payable on demand, or at a fixed or determinable future 

time; 
4. Must be payable to order or to bearer; and 
5. Where the instrument is addressed to a drawee, he must be named 

or otherwise indicated therein with reasonable certainty." 
4-21. Writing and signature. The Uniform Negotiable Instruments 

Act provides that an instrument, to be negotiable, must be in writing and 
signed by the maker or drawer. It is not required that any particular type 
or kind of writing be used, nor is it necessary that the signature be at 
any particular place upon the instrument. The signature of the maker 
or drawer may be in any form: printed, written, or stamped. A sign or 
any kind of written words is sufBcient if it is clear that such method was 
intended to represent the signature of the party creating the liability in 
a note. In some jurisdictions a signature by mark must be attested by a 
witness, although this is not required under common law. 

4-22. The necessity of a promise in a negotiable promissory note. 
One of the essential requirements of a negotiable promissory note is an 
express promise to pay a sum certain in money. It is not required that the 
exact word promise be used. It is necessary, however, in absence of the 
word promise that the language used shall manifest an undertaking or 
promise. The language used in the instrument must be such that from 
it a promise may be inferred. The promise must be implied from the 
language, not from the fact that a debt exists. For example, the words in 
un instrument, "I borrowed $100 from X and it ought to be paid," indicate 
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and impart an undertaking and promise. Likewise, the words "Due on 
demand $50," express a promise to pay when demand is made. 

A mere acknowledgment of a debt, however, in writing is not promis-
sory. For example, the words, "due A on account" in an instrument signed 
by the debtor is a "due bill" and merely admits that a debt is due. It does 
not express a promise to pay the debt. The simplest form of such instru-
ment is the I. O. U. Whereas such written memorandum is sufiBcient to 
evidence and create a valid enforceable instrument upon which recovery 
may be had by the creditor or assignee against the debtor, such instru-
ments are not negotiable promissory notes. The creditor or assignee 
cannot under the Negotiable Instruments Act sue the debtor as a holder 
of a negotiable promissory note. 

4-23. The necessity of an order in a negotiable bill of exchange. A bill 
of exchange must contain an order. The purpose of the instrument is to 
order the debtor to pay a person other than the creditor. It is necessary, 
therefore, that plain language be used, showing an intention to make an 
order. The language must be imperative. It must signify more than a re-
quest; it must unequivocally show a right to ask and a duty to obey. 
The order must be further distinguished from an authority to pay. A 
written authorization to a debtor to pay a third person would not be 
suflBcient. The following are illustrations of language which cannot fairly 
be interpreted as orders to pay: 

Please let the bearer have $10 and place to my account. 
We hereby authorize you to pay, on our account, to the order of William 

Green the sum of $400. 

4-24. The promise or order must be unconditional. The Uniform Ne-
gotiable Instruments Act states that an instrument, to be negotiable, must 
contain an unconditional promise or order. The promise or order to pay 
must not depend upon the happening of some outside event. It must be 
payable absolutely; otherwise its negotiable character would be impaired, 
in that no person would wish to purchase paper, if the right to recover 
depended upon the happening of some event. Although the event upon 
which the instrument is payable occurs, this fact does not remove the 
objection. If a condition is stated upon the face of the paper, it is im-
possible to tell from an examination of the paper whether the event 
has happened or ever will happen. The happening of the event will not 
cure the defect. 

A question of whether or not the promise or order is conditional often 
arises when additional language is added, that is, when there is a refer-
ence to a contract that gives rise to the instrument, or when there is a 
reference to a particular fund out of which payment may be made, or 
when there is a security contract supporting the promise. Whether these 
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different situations, stated upon the face of the instrument, make the 
promise or order conditional, depends upon how they are referred to 
and how closely the promise or order is related to them. 

4-25. Statement of transactions giving rise to the instrument. A 
statement upon the face of an instrument of the consideration which 
gives rise to the instrument will not of itself make the promise condi-
tional.^ In the same way, a mere reference to some contract out of which 
the note develops does not destroy the negotiabihty of the instrument.^ 
Whether the language on the face of the instrument is merely an indica-
tion of the source of the consideration for which the paper was given or 
language showing an intention to condition the promise, is a question of 
the construction of the language. In some jurisdictions it is held that 
where an indorsee of a note attached to a conditional sale contract is also 
the assignee of the conditional sale contract which gave rise to the note, 
the situation is more than a reference to the transaction and such in-
dorsee-assignee takes the paper subject to the defenses of the maker.® 
The words used and their place upon the paper are important in deter-
mining the relationship between the statement and the promise. The 
courts usually construe the language so as to make the instrument negoti-
able whenever possible and refrain from implying conditions, on the 
grounds that the parties could have expressly conditioned the promise. 
The words "as per contract" are generally held not to make the promise 
conditional, but the words "subject to contract" will ordinarily be con-
strued as making the promise conditional and the instrument nonnegoti-
able. 

4-26. An Indication of a particular fund out of which reimbursement 
is to be made. An instrument may state upon its face that a certain 
account is to be debited or charged. This statement does not make the 
promise or order depend upon the existence of the funds in such an 
account, but indicates that these funds are to be used.^ If it is clear that 
the order or promise is to be paid at all events, irrespective of whether 
the funds in the account are suiBcient, then the promise or order is not 
conditional. An instrument drawn upon or payable out of a particular 
fund, whether the fund has already accrued or is to accrue in the future, 
contains a conditional promise and is not negotiable,® since it does not 
carry the general personal credit of the drawer and is contingent upon 
the sufiBciency of the fund on which it is drawn. An illustration of such 
promise or order is as follows: To A. Pay to B, or order, $500 out of funds 
due me from the X estate. Signed, Y. 

^iWerger v. Frederick Lee Co., Inc., page 434. 
2 Cotton V. John Deere Plow Co., page 435. 
3 First & Lumbermen's Nat. Bank of Chippewa Falls v. Buchholz, page 438. 
* National Deposit Bank of Owensboro v. Ohio Oil Co., page 438. 
®Glendora Bank v. Davis et al., page 439. 
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4-27. Security contracts upon the face of notes and bonds. The two 
types of security contracts most frequently written upon the face of notes 
or bonds, or incorporated therein by reference, are conditional sales and 
mortgages. In either case the purpose is to make clear to the holder that 
the promise to pay is secured by something in addition to the general 
credit of the maker, and, as a consequence, a mere reference to the se-
curity does not destroy negotiability. 

Notes given in settlement of property purchased on installment usually 
provide that title to such property shall not pass to the maker of the 
note until all payments called for have been made. Only upon full pay-
ment does the title to the goods pass to the buyer. In other words, the 
transfer of title to the property is made conditional on payment of 
the note, but there is nothing to indicate, other than by implication, that 
payment is dependent on the transfer of title. As a matter of fact, title 
passes automatically when final payment is completed. Hence there is no 
sound reason for holding conditional sale notes nonnegotiable. Many 
courts follow this line of reasoning,® but there are a few states which hold 
conditional sale notes to be conditional and therefore nonnegotiable. See 
§ 4-25. 

Notes and bonds which are secured by a mortgage or trust deed usually 
make mention of such fact. A mere statement to the effect that they are 
"secured by" a certain mortgage or deed in no respect affects negoti-
abihty.^ However, notes and bonds are occasionally made "subject to" 
the terms of a particular trust deed or mortgage, or the language of the 
note or bond is so worded as to incorporate all the terms of a trust deed 
or mortgage and make such terms a part of the instrument. In either case 
the note or bond is made nonnegotiable® because it is not clear from the 
face of the paper whether or not the promise is unconditional; reference 
must be made to some other document to determine the net effect of the 
promise. If a reference, however, to the security does not modify the 
promise to pay, the negotiability of the instrument will not be impaired. 

4-28. Time and other events as conditions. Notes and bills of ex-
change that are payable when X marries, when certain goods are sold, 
when pay check arrives, when work is completed, when goods arrive, and 
so forth, are clearly not negotiable because payment is conditional upon 
the happening of the event. 

4-29. The sum must be certain. The language used in creating ne-
gotiable paper must be certain with respect to the amount of money 
promised or ordered to be paid. Otherwise, its value at any period cannot 
definitely be determined. If the principal sum to be paid is definite, tjie 

® Legal Loan & Inv. Ass'n. v. Arnold, page 440. 
•^Page V. Ford et al., page 441. 
8 Hull V. Angus, page 442. 
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negotiability is not affected by the fact that it is to be paid with interest, 
or in installments, or with exchange at a fixed or current rate, or with 
costs of collection and attorney's fee in case payment shall not be made 
at maturity.® If at any point of time during the term of the paper its full 
value can be determined with certainty, the requirement that the sum 
must be certain is satisfied. When the amount of costs and attorney's fees 
is left blank, some courts hold that a reasonable amount is recoverable. 
The obligation to pay costs and attorney's fees is part of the security 
contract, separate and distinct from the primary promise to pay money 
and does not, therefore, affect the requirement as to a sum certain. The 
certainty of amount is not affected if the instrument specifies different 
rates of interest before or after maturity; neither is certainty affected 
if no rate of interest is given, because the legal rate is then payable. 

4-30. Instruments must be payable in money. An instrument, to be 
negotiable, must be payable in money; but its validity and negotiable 
character are not affected by the fact that it designates a particular kind 
of current money in which payment is to be made. Instruments payable 
in chattels, such as one hundred bushels of wheat or one ounce of gold, 
are called promissory notes, and by statute in some states pass by in-
dorsement. Such instruments, however, are not negotiable. Negotiable 
paper, passing as money, must have a uniform standard of value, which 
commodities generally do not have. 

Just what is meant by "money" and "current money" is not clear. The 
better view on this problem is that "money" and "current money" shall 
mean "such circulating media as are legal tender or are lawfully and 
actually circulating at par with legal tender at the time and place of 
payment." Under such an interpretation the instrument will have a known 
and uniform value. 

Legal tender is defined by Federal legislation as follows: "All coin and 
currencies of the United States (including Federal Reserve Notes and 
circulating notes of Federal Reserve banks and national banking asso-
ciations) heretofore or hereafter coined or issued shall be legal tender for 
all debts, public and private, public charges, taxes, duties and dues, ex-
cept that gold coins when below the standard weight and limit of toler-
ance provided by law for the single piece shall be legal tender only at 
valuation in proportion to their actual weight." Thus Federal Reserve 
Notes and national bank notes may be used to pay an obligation evi-
denced by the usual form of a promissory note. It is to be noted that 
Congress has discontinued gold coinage, and existing gold coins have 
been withdrawn from circulation. Provision for the payment of obligations 
in gold has been declared against public policy. 

The weight of authority seems to be that an instrument payable in 
® Huston V. Rankin, page 442. 
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"current funds" is negotiable. Likewise, a bill or note payable in specific 
foreign money is generally negotiable, because its value is determinable 
by the rate of exchange, and therefore satisfies the requirement as to 
certainty of the sum. 

T I M E O F P A Y M E N T M U S T BE C E R T A I N 

4-31. In general. As a substitute for money, negotiable paper would 
be of little value if the holder were unable to determine at what time 
he could demand payment. It is necessary, therefore, that there be cer-
tainty as to time of payment. The law, as codified by the Negotiable In-
struments Act, requires that a negotiable instrument be payable on de-
mand or at a fixed or determinable future time. 

4-32. Demand paper. An instrument is payable on demand when it 
so states, when payable at sight or presentation, when no time of payment 
is given, or when the instrument is issued, accepted, or indorsed after it 
is overdue. In general, the words "payable on demand" are used in prom-
issory notes, the words "at sight" in bills of exchange. If nothing is said 
about the due date, the instrument is demand paper. A check is a good 
illustration of such an instrument; it is a demand bill of exchange. Over-
due paper is necessarily demand paper because the holder has an imme-
diate right of action for the money promised. 

4-33. Payable at a fixed or determinable time. An instrument is pay-
able at a fixed date when it is payable on a definite date, such as June 1, 
1963. Just what is a determinable time, however, is a question of some 
difiiculty. The Uniform Negotiable Instruments Act states that an instru-
ment is payable at a determinable future time when it is payable at a 
jixed period after date or sight, that is, "ninety days after date," or "sixty 
days after sight, I promise." Time, by the Act, is determinable when the 
instrument is expressed to be payable on or before a fixed or determinable 
future time specified therein, as on or before thirty days after date. Time 
is also determinable within the meaning of the Act when the instrument 
is payable on or after a fixed period after the occurrence of a specified 
event, which is certain to happen, though the time happening be uncer-
tain. For example, a note payable on the death of X or one year after X's 
death is payable at a determinable time. But an instrument payable on a 
contingency—which may or may not occur—is not determinable, and the 
happening of the contingency does not cure the defect. A note payable 
"twenty days after I become twenty-one" is not negotiable. Such an in-
strument also lacks an unconditional promise, for the payment is condi-
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tional on an event which may never take place. Since the promise is 
conditional, the time is not necessarily fixed or certain. 

4-34. Accelerating clauses. A type of provision often found in a 
negotiable instrument that hastens or accelerates the maturity date of the 
instrument is called an accelerating clause. One type of accelerating pro-
vision in constant use provides that in case of default in payment of in-
terest or of an installment of the principal, the entire note shall become 
due and payable. A second type of accelerating provision is one which 
stipulates that on default by the maker in carrying out a collateral agree-
ment, the whole instrument shall become due and payable at once. An in-
finite variety of collateral agreements may be incorporated into an instru-
ment; for example, the instrument shall become due on failure to pay the 
taxes on Blackacre, on failure to insure a building, on the removal of cer-
tain goods, in case an incumbrance is placed on a machine, in case of 
failure to supply additional security, and so forth. Other types of accelera-
tion provisions are those giving the holder an option to declare the in-
strument due and payable when he feels insecure, or giving the maker an 
option to pay the whole of the said principal sum or any multiple thereof 
at any time or upon any interest-paying date. These and many other 
types of accelerating provisions are being used increasingly in instruments 
by the commercial world, and the courts of the country are faced with 
the problem of deciding whether such provisions destroy the negotiability 
of an instrument otherwise negotiable. As might be expected, the courts 
are not enirely in accord as to whether such clauses impair negotiability. 

The first type of accelerating provision mentioned above is uniformly 
held not to affect negotiability, although it contains a provision that on 
default by the maker in the payment of interest or principal the whole 
amount shall become due and payable at once. The Negotiable Instru-
ments Law expressly provides that such a clause does not render un-
certain either the time or the amount. 

The courts are in conflict as to the effect of an accelerating provision 
specifying that on default of the maker in carrying out a collateral agree-
ment the whole sum shall become due and payable. Many courts hold 
that such provisions do not affect the negotiability,^" other courts hold 
that such clauses not only violate the rule as to certainty of time but also 
require the performing of acts other than the payment of money. While 
logically the latter seems to have the better of the argument, the former 
rule is more practical and useful in that such provisions aid in securing 
payment, thus making the instrument more saleable and acceptable in 
the business world. 

With regard to the provision which allows the holder to declare the 
instrument due when he feels insecure, the weight of authority is against 

National City Bank of Cleveland v. Erskine & Sons, page 444. 
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negotiability,^^ the objection being that the date of maturity is placed 
wholly under the control of the holder and that maturity may be acceler-
ated upon his whim or caprice and is independent of any act done or 
omitted by the maker. However, such a provision in a demand instrument 
is not material, for the time of payment is primarily at the volition of 
the holder in any event. 

A provision which gives the maker the option to pay the whole or any 
part of the principal at any interest-paying date or at any time before 
maturity is generally held not to affect negotiability. Provisions which 
permit the maker to hasten payment do not impair the negotiability 
of paper. 

If the note does not contain a pre-payment clause the maker will 
be required to pay interest for the entire period even though he pays 
before maturity.^^ 

The Negotiable Instruments Law provides that an instrument which is 
payable on or before a specified date at the option of the maker is ne-
gotiable. This was also true at common law. 

.E T O O R D E R O R T O B E A R E R 

4-35. The words "or order" and "or bearer." The words "or order" 
and "or bearer" are said to be the words of negotiability. It is not neces-
sary that these exact words be used. Words expressing the same meaning 
and manifesting an intention that the instrument be negotiated are suf-
ficient. In order to make certain the negotiability of the paper, words of 
negotiability should be used.̂ ® In the absence of such words, the paper 
has no capacity to pass current as money. The maker of a promissory 
note, made payable to X or order, may be said to make two promises. 
The maker promises to pay X if X holds the paper; he also promises to 
pay any other person that X may order him to pay. A drawer of a bill 
of exchange orders the drawee to pay the named payee, or any person 
named by the payee. Likewise, in any instrument payable to X or 
bearer, the maker promises to pay X or any person who is in possession 
of the instrument. If the instrument is payable to the bearer X, it is non-
negotiable, because the maker promises to pay only one specific person. 

4-36. Order paper. According to the Uniform Negotiable Instruments 
Act, an instrument is payable to order when it is drawn to the order of a 
specified person, or to him or his order. It may be drawn payable to the 

First State Bank of Cheyenne v. Barton, page 445. 
Eliasz V. Broadway Bank & Trust Co., page 446, 

13 Wettlaufer v. Baxter, page 447. 
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order of any person, or to the order of the maker, drawer, or drawee, 
or to two or more persons jointly, or in an alternative to one of several 
persons, or to the holder of an office for the time being. 

A note, which is payable to A, B, and C, has been held to create a 
joint right in the parties so that all of the parties must indorse in order 
to transfer and may join in one action on the instrument. An instrument 
payable to the order of A or B may be negotiated by the indorsement of 
either of the parties. The law with regard to instruments payable to the 
holder of an office for the time being, such as a promise to pay to "the 
secretary for the time being," has not been clearly defined. Although 
the Negotiable Instruments Law makes such an instrument negotiable, it 
is not certain as to whether the payee is intended to mean the person 
who is secretary at the date of issue, at date of maturity, or whoever hap-
pens to be secretary at any given time. When a note is drawn to the 
maker's own order, it is not complete until indorsed by him. 

Instruments payable to order require an indorsement for negotiation, 
whereas bearer paper is negotiated by delivery. 

4-37. Bearer paper. The Uniform Negotiable Instruments Act de-
fines bearer paper as follows: "The instrument is payable to bearer: 
(1) when it is expressed to be so payable; (2) when it is payable to a 
person named therein or bearer; (3) when it is payable to the order of 
a fictitious or nonexisting person and such fact was known to the person 
making it so payable (in some states this section has been amended by 
adding "or known to his employee or other agent who supplies the name 
of such payee"); (4) when the name of the payee does not purport to 
be the name of any person; or (5) when the only or last indorsement is 
an indorsement in blank." 

Under (1) and (2) whether paper is bearer paper is self-evident. Under 
(3) when an instrument is payable to the order of a fictitious or nonexist-
ing person and this fact is known to the person creating it, it is bearer 
paper. This result follows because a fictitious or nonexisting person would 
have no physical capacity to indorse the paper; therefore, the maker or 
drawer intended title to pass by delivery. 

For example. A, an agent, has authority to draw checks upon the bank 
account of his employer. He draws checks payable to Y who is an existing 
person, but A does not intend that Y shall have any interest in the checks. 
The drawee bank that pays the check without the true endorsement of 
Y will be protected since the paper is bearer paper.i^ However, when the 
payee is fictitious, but the fiction is not known to the drawer, or maker, 
the paper is ordinarily held not to be bearer paper. Also, under (4), if 
the name of the payee does not purport to be the name of any person, 
the paper is bearer paper. Checks for convenience, drawn payable to 

" Fid. & Cas. Co. of N.Y. v. U.S. Fid. & Guar. Co. et al., page 448. 
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"cash" or order, to "bills payable" or order, are bearer paper. Here, since 
we have no payee capable of indorsing the instrument, title to the instru-
ment passes by dehvery; otherwise the paper could not be circulated 
as the maker or drawer undoubtedly intended that it should. A check 
made payable to blank is payable to bearer.^® But if the drawer of a 
check draws a line through the blank space where the payee's name 
usually is inserted, the check is not bearer paper and is void for the lack 
of a payee. An instrument originally order paper becomes bearer paper 
when the only or last indorsement is an indorsement in blank. For 
example, if an instrument is payable to the order of X, and X indorses 
it to T by signing "X," or if X indorses "pay to the order of Y," and Y 
indorses it to T by signing "Y," T is the holder of bearer paper. 

Some question exists with regard to order paper which is indorsed 
in blank and later indorsed specially. There is authority in support of the 
proposition that such paper continues bearer paper notwithstanding the 
fact that the last indorsement is special. 

(For further discussion of this topic see § 4-53 under "Indorsement of 
bearer paper," page 467.) 

F A C T O R S N O T A F F E C T I N G N E G O T I A B I L I T Y 

4-38. Additional language not affecting negotiability. Additional 
language may be added to the formal words which create negotiable 
paper without afiEecting its negotiability. Such additional language usually 
pertains to security transactions, as already mentioned, or gives other 
privileges and options to the holder, in that he may elect to take some-
thing in lieu of the payment of money. 

The Uniform Negotiable Instruments Act definitely states that authori-
zation for the sale of collateral security in case the instrument is not paid 
at maturity and confession of judgment on default by the maker do not 
affect its negotiability. Also the waiver of rights given by statute to the 
obligor does not affect the negotiability. For example, the statutes of the 
various states usually provide that a certain amount of property may be 
exempt from a judgment sale. 

A confession of judgment clause is in the nature of a security agree-
ment for the benefit of the holder. It usually provides that the holder of 
the instrument may secure a judgment in any Court of Record if not 
paid on the date of maturity by the maker. This type of note is called 
a judgment note. 

The law provides that a person cannot proceed against another unless 

15 State V. Campbell, page 450. 
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the person sued is notified by a summons. If the debtor cannot be found, 
no suit can be brought. Furthermore, before a judgment can be reached 
in a court, it is necessary to have a trial by court or jury—a procedure 
which means some delay and expense. The holder of the note may have 
to wait a long period of time before he can secure a judgment, which 
will be a lien upon the property of the maker. During this period of 
time, the debtor, or maker, may lose his property, conceal it, or convey 
it away, so that the judgment will be valueless. 

The effect of a confession of judgment clause is to waive the summons 
and the trial by court or jury and to permit a confession of the debt, 
allowing a judgment to be entered by the court against the maker, or 
debtor, immediately after default of any interest or payment of the prin-
cipal. Immediately following the entry of the judgment, any of the prop-
erty owned by the maker may be sold to satisfy the judgment, or his 
wages and bank account or other credits may be attached or garnisheed. 
This method of securing a judgment requires less than one-half hour, 
whereas, without such a judgment clause to secure the holder, a judg-
ment by trial might not be obtained for weeks or months. 

The law in some states, for example Illinois, apparently permits the 
holder to take judgment any time after the date of the instrument, with-
out affecting the negotiability of the paper. However, in most states an 
instrument that contains a provision authorizing a confession of judgment 
at any time after the date of the instrument makes the instrument non-
negotiable because it permits the holder to declare the instrument due 
at his option and thus violates the rule as to certainty of time.̂ ® The ma-
jority rule may thus be stated that a provision in an instrument otherwise 
negotiable, authorizing the holder to confess judgment after maturity 
or after the instrument becomes due, does not render the instrument non-
negotiable. 

Considerable confusion exists among the states with regard to judgment 
notes. In at least one state the power to confess judgment before bring-
ing suit is prohibited, whereas in other states the power to confess judg-
ment is dependent upon certain special procedures provided by statute. 
It is therefore necessary to examine the law of the state in order to deter-
mine whether confession of judgment clauses are recognized as valid 
in the particular jurisdiction. 

4-39. Election by the holder to require something to be done in lieu 
of the payment of money. The negotiable character of an instrument 
otherwise negotiable is not affected by a provision which gives the holder, 
at maturity, an option to take something or to require something to be 
done in lieu of money. It should be made absolutely clear that the option 
is given to the holder and not to the maker. For example, an instrument 

1® Iglehart v. Fanners Nat. Bank of Annapolis, page 450. 
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that permits the maker either to pay money, to deliver certain property, 
or to perform certain services is nonnegotiable.^'' However, if the instru-
ment merely provides that the holder may elect to take money, property, 
or services, the negotiability is not aflFected. 

4-40. Omissions in negotiable instruments not affecting negotiability. 
The Uniform Negotiable Instruments Act suggests certain formal lan-
guage to be used in order to give an instrument its negotiable charac-
ter. Nevertheless, the instrument need not include the exact language 
of the Act, but may use any terms that clearly indicate an intention to 
conform to the requirements of the Act. Many words which would appear 
to be essential are, in fact, nonessential. The validity and negotiable char-
acter of an instrument otherwise negotiable are not destroyed by the fact 
that it is not dated, that the words "value" or "value received" are omit-
ted, or that it does not state what value was given for it. Neither is it 
necessary that a negotiable instrument bear a seal. However, it may bear 
a seal, and its negotiability will not thereby be affected. 

The instrument is negotiable although it does not specify the place 
where it is drawn or the place where it is made payable. 

4-4T. Omissions and blanks—when they may be filled. Any person in 
possession of an instrument has the power to complete it by filling in any 
blanks. Such person is presumed to have this authority, and this pre-
sumption continues until the person who is liable thereon is able to show 
by some evidence that there was no authority to complete the blanks 
or that the authority had been improperly exercised.^® The law provides 
that, where the instrument is wanting in any material particular, the 
person in possession thereof has prima facie authority to complete the 
same by filling in the blanks; as, for example, the amount, the date of 
payment, and so forth. If a person signs his name to a blank paper and 
delivers it to another person, this delivery carries the authority of the 
person signing the instrument to fill it in, provided the omissions are sup-
plied in compliance with the authority. If, after the completion of the 
instrument, it is negotiated and comes into the hands of a holder in 
due course, such holder may enforce the instrument for the full amount 
against the person who signed the incomplete instrument, even though 
the instrument was completed in violation of authority. But if the holder 
is not a holder in due course, or if there is not a holder in due course 
prior to him in the chain of title, then such a holder can enforce the in-
strument against persons who became parties thereto prior to its com-
pletion only when the instrument has been completed strictly in accord-
ance with the authority given and within a reasonable time after its 

Louisa Nat. Bank v. Paintsville Nat. Bank et al., page 452. 
18 White V. White, page 453. 
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delivery. For example, suppose that D signed his name to a check and 
handed it to his agent. A, with the instruction that A make it payable to 
P, for $200, the amount of a debt that D owed P. Disregarding instruc-
tions, A, a year later, made it payable to X for $1,000 and gave it to X as a 
gift. Since X is not a holder in due course, having given no consideration, 
he cannot enforce it against D because it was not completed in accord-
ance with D's instructions or within a reasonable time. 

4-42. Postdated instruments. The mere fact that an instrument is 
postdated does not affect its negotiability, unless such dating is for some 
illegal or fraudulent purpose.^" The person to whom the instrument is 
delivered acquires title to the instrument; that is, he becomes the owner 
upon the date of the delivery and may negotiate it immediately. It is 
not necessary to hold the instrumeni: until the day it is dated before 
transferring it to another. Neither does postdating make the instrument 
irregular on its face. If a check is postdated, payment may be stopped 
the same as on a check dated the day it is issued. The bank on which a 
postdated check is drawn may not pay the check until the date on the 
check, because to do so would be to pay before ordered by the depositor. 

The date appearing on the instrument or on the acceptance or on any 
indorsement is presumed to be the true date of the making, drawing, 
acceptance, or indorsement, as the case may be; and the burden is on the 
person disputing the correctness of the date to establish that the named 
date is not the correct one. 

The holder of an undated instrument which is made payable on a fixed 
period after issue may insert therein the true date of the instrument and 
it will be payable accordingly. To illustrate: P is the holder of a promis-
sory note payable 60 days after date, but the note does not contain the 
date of issue; P may insert the true date of issue. The holder of a bill of 
exchange payable at a fixed period after sight, the acceptance of which 
is not dated, may insert the true date of acceptance. The insertion of a 
wrong date does not void the instrument in the hands of a subsequent 
holder in due course; but as to him, the date so inserted is to be regarded 
as the true date. However, it seems that insertion of a different date from 
the true one, without the authority of all persons who signed the instru-
ment, renders the instrument void in the hands of all those who are not 
holders in due course or have not taken title through a holder in due 
course. 

4-43. Ambiguous language, construction of. When the meaning of 
the words and language used in a negotiable instrument is not clear, or 
when there are omissions in it, certain rules to determine the meaning 
are given in the law and are set out in the Uniform Negotiable Instru-
ments Act as follows: 

1® Lovell V. Eaton, page 454. 
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1. Where the sum payable is expressed in words and also in figures and 
there is a discrepancy between the two, the sum denoted by the words is the 
sum payable; but if the words are ambiguous or uncertain, reference may be 
had to figures to fix the amount. 

2. Where the instrument provides for the payment of interest, without 
specifying the date from which interest is to run, the interest runs from the date 
of the instrument, and if the instrument is undated, from the issue thereof. 

3. Where the instrument is not dated, it will be considered to be dated as 
of the time it was issued. 

4. Where there is a conflict between the written and printed provisions of 
the instrument, the written provisions prevail. 

5. Where the instrument is so ambiguous that there is doubt whether it is a 
bill or a note, the holder may treat it as either, at his election. 

6. Where a signature is so placed upon the instrument that it is not clear in 
what capacity the person making the same intended to sign, he is to be deemed 
an indorser. 

7. Where an instrument containing the words "I promise to pay" is signed 
by two or more persons, they are deemed to be jointly and severally liable 
thereon.2® 

4-44. Liability of person signing as an agent. Liability on negotiable 
paper may be created by an act authorizing another person to sign the 
instrument for, or on behalf of, the party charged. The person signing 
the instrument is called the agent, and the agent's authority to sign may 
be written, oral, or implied. Whether the instrument was signed in com-
pliance with an authority given is a question arising under the law of 
agency considered under the section on Agency. 

The Uniform Negotiable Instruments Act states that, where the instru-
ment contains, or when a person adds to his signature, words indicating 
that he signs for, or on behalf of, a principal or in a representative 
capacity, he is not liable on the instrument if he was duly authorized, but 
the mere fact that he adds words describing himself as an agent or as 
filling a representative capacity without stating clearly or disclosing who 
is his principal does not exempt him from personal liability on the paper.^^ 

If the agent merely describes himself as an agent and the instrument 
contains no words that show for whom he is acting, he will be personally 
liable on the instrument to the holder, who has no knowledge of such 
fact. Thus, John Smith, agent, treasurer, secretary, trustee, or the like, 
creates a personal liability on the instrument. However, some conflict 
exists among the authorities as to the right to admit parol evidence to 
show representative capacity where such fact was known to the payee, 
or holder. Following the well-established rule in contracts, many courts 
hold that parol evidence is not admissible to prove the agency,^^ but 

20 First National Bank of Eugene v. Dodd, page 455. 
21 United States v. Sharp, page 456. 
22 Starley v. Deseret Foods Corporation, et al., page 457. 
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some authorities hold that even though there is nothing on the instrument 
to show that it was issued by an agent, or where words merely indicating 
agency are used, parol evidence may be introduced to show that the 
parties intended the instrument to be issued for, and in behalf of, a prin-
cipal. If the agent signs the instrument without authority, he is personally 
liable, whether or not it discloses the name of the pretended principal. 
The safest way for an agent to sign a negotiable paper is to sign the 
name of the principal first, followed by his own name; as, for example, 
"The Urbana Foundry Company, per Henry Brown, Secretary." This 
method is used by corporation officers signing corporate obligations. 

A person conducting a business under a trade name or acting under 
an assumed name may sign a negotiable instrument by the name of such 
business or by such assumed name and is liable in the same manner and 
to the same extent as if he had signed the instrument in his own name. 

4-45. Liability of infants and corporations. Under the general law of 
contracts, transactions entered into by infants may be avoided. There-
fore, any negotiable instrument created by an infant is voidable, in that 
the infant cannot be liable as a primary party, and he may disaffirm the 
instrument before or after he arrives at maturity. The defense of infancy 
of a maker or indorser of a negotiable instrument may be asserted even 
as against a bona fide holder of the instrument. 

An infant is liable for necessaries, but his liability does not arise by 
reason of his having signed a check or a note for such necessaries. Al-
though the paper created by the infant cannot, under the law, bind the 
infant, nevertheless, the infant has the power, as a secondary party, to 
pass title to the same by indorsement or assignment. When a note or a 
bill of exchange passes through the hands of an infant, the indorsement 
upon it by the infant transfers title to the holder as though the infant 
were under no disability, and the instrument may be enforced against all 
other parties on the paper before or after his indorsement. Such parties 
cannot be heard to say that the person suing on the note has not good 
legal title merely because he made his title through the infant's indorse-
ment. This rule is true in spite of the fact that such infant may disaffirm 
all liability on the instrument. However, the power of an infant to pass 
the property in the instrument by indorsement does not affect his power 
to disaffirm his indorsement and recover the instrument even against an 
innocent indorsee for value.̂ ® It seems that after notice of disaffirmance 
by the infant, payment of the instrument must be made to the infant or 
else the instrument is not discharged. An instrument executed, accepted, 
or indorsed by an infant is usually considered as being voidable until 
ratffied by him. 

A corporation has only those powers given to it by its charter or such 
23 Strother v. Lynchburg Trust & Savings Bank, page 458. 
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as are necessary and incident to carrying out the purposes for which it 
was created. A corporation cannot be held for acts done by its officers 
outside the scope of its corporate powers. However, like an infant, a 
corporation may pass title to negotiable paper, even though the trans-
action was made outside the powers given by the charter. 

C R E A T I O N O F 
I N S T R U M E N T S 

N E G O T I A B L E 
C A S E S 

WERGER V. FREDERICK LEE CO., INC. 

1949, 175 F.2d 851 

On September 18, 1946, the defendant (Frederick Lee Co., Inc.) ac-
cepted the following trade acceptance drawn by Cosmo Records, Inc., for 
the purchase price of phonograph records: 

On December 17, 1946, Pay to the Order of Cosmo Records, Inc. Seventy-
five Hundred and no/100 Dollars ($7500.00). The obligation of the acceptor 
hereof arises out of the purchase of goods from the drawer. The drawee may 
accept this bill payable at any bank, banker, or trust company in the United 
States which he may designate. 

The trade acceptance was purchased by the plaintifE (Werger) before 
maturity. The trade acceptance was not paid at maturity. Defendant 
alleged in defense that the delivery of the instrument was conditioned 
upon Cosmo's agreement that it would not be negotiated except upon 
delivery of the merchandise. The merchandise was never delivered. From 
a judgment in favor of defendant, plaintiff appealed. 

RIDDICK, Circuit Judge. . . . In the present case the consideration for 
the trade acceptance was the agreement of Cosmo to dehver the phono-
graph records, at or before maturity of the trade acceptance. Appellant 
acquired the trade acceptance long before the agreed delivery date, 
while the trade acceptance was in all respects outstanding and valid. . . . 

The evidence is that the trade acceptance sued on was complete and 
regular on its face, that the appellant became the holder of the trade 
acceptance before maturity, and that she took it in good faith and for 
value without notice of any infirmity in the instrument or defect in the 
title of Cosmo. Under the evidence appellant meets every test of a holder 
in due course as defined in the Negotiable Instruments Act, Minnesota 
Statutes, par. 335.201, 335.211. The alleged parol agreement that the trade 
acceptance would not be negotiated was inadmissible and should not 
have been received. . . . 

The judgment of the district court is reversed with directions to enter 
judgment for appellant Werger. 
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COTTON V. J O H N DEERE PLOW C O . 

1944, 246 Ala. 36, 18 S.2d 727 

Plaintiff John Deere Plow Co., indorsee, brought an action upon prom 
issory notes which were executed by defendant E. C. Cotton, maker, 
in favor of one Jordan, a dealer, who had sold defendant a mill and 
motor. The notes contain a recital that they were given "for the purchase 
price of One Type W-Engine No. 1626 One 14 inch Hammer Mill." The 
notes were indorsed to plaintiff and the defendant pleaded as a defense 
to the action that there had been a breach of warranty on the machinery 
sold. Judgment for plaintiff and defendant Cotton appealed. 

SIMPSON, Justice. . . . It is asserted that the notes are burdened with 
a warranty of the seller, Jordan, contained in a conditional sales contract 
executed in connection with the notes and delivered to plaintiff at the 
time of the transfer of the notes; that therefore the said transferee of the 
two negotiable instruments was bound by the warranty in the conditional 
sales contract and accepted the notes subject thereto. This is not the law, 
and no well considered case can be found where a collateral contempora-
neous contract containing such an executory provision or warranty has 
been allowed to defeat the negotiability of a note in the hands of an 
indorsee before maturity and before breach, though he had notice or 
knowledge of the existing provision. 

And the cases make no distinction between an executory agreement and 
warranty. "Knowledge by an indorsee that the note was given in consid-
eration of an executory agreement by the payee, or that it was given 
for the sale of goods warranted or guaranteed by the seller, or that the 
consideration was future and contingent, does not deprive the holder of 
his character as a holder in due course, if the payee fails to perform or 
the warranty or guarantee is breached, where the holder had no knowl-
edge of the nonperformance or the breach prior to his acquisition of the 
instrument." . . . (authority cited) 

When the maker issues his negotiable promissory note, the law writes 
into the contract an unconditional promise to pay the same to any holder 
by indorsement in good faith for value and before maturity, whatever 
may happen as between the original parties to the transaction. 

Unless the purchaser has notice of facts which should arouse suspicion 
in the mind of one of ordinary business prudence that the consideration 
has failed, or is so likely to fail that he becomes a participant in a fraud 
on the maker, he is protected. The maker takes the risk of a future failure 
of consideration, and cannot pass it on to the indorsee who has taken it 
on the faith of the unconditional promise shown upon the face of the 
note. 

The reason for the rule sustaining negotiability under circumstances 
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as here is quite obvious. A substantial part of the credit business of the 
country is carried on with money raised by the discount of notes given 
upon such executory agreements or warranties, and to allow such a 
defense would destroy all confidence in such notes as negotiable paper, 
resulting in the paralysis of this character of business. 

Judgment for the plaintiff John Deere Plow Co. affirmed. 

F IRST & L U M B E R M E N ' S N A T . B A N K O F C H I P P E W A F A L L S 
vr. B U C H H O L Z 

1945, 220 Minn. 97, 18 N.W.2d 771 

YOUNGDAHL, J . . . , Plaintiff, a banking corporation of Chippewa Falls, 
Wisconsin, secured a cognovit judgment in Chippewa county of that state 
against defendant, who operates a floral company at Red Wing in this 
state, for a balance due on a coal burner sold defendant by the National 
Coal Company of Chippewa Falls. Plaintiff brought suit in this state on 
the judgment. In its amended complaint, plaintiff alleges that the action 
in Wisconsin was founded upon a negotiable promissory note upon which 
there is a balance of $689.58; that plaintiff became a bona fide holder of 
the note; that the note was attached to a conditional sales contract, which 
was made with the express and implied understanding that the note 
could be detached, and that the note contained the words "detach before 
filing or recording contract"; and that under such circumstances the law 
of Wisconsin is that the note is severable and a distinct instrument, in-
dependent of the conditional sales contract. 

In defendant's answer, it is alleged that on April 16, 1943, defendant 
executed a conditional sales contract tq National Coal Company of 
Chippewa Falls for the purchase of "one bin type Iron Fireman auto-
matic coal burner complete with electric equipment for alternating cur-
rent with thermostat," for the sum of $1,250.50; that said burner was to 
be installed in a workmanlike manner; that the sum of $400 was paid as 
part payment, and defendant executed a note payable to the National 
Coal Company in the sum of $850, with the balance payable in install-
ments; that said note was "attached to and a part of said contract of 
conditional sales aforesaid." It was further alleged that immediately there-
after and before the installation of the burner the National Coal Company 
assigned the conditional sales contract to plaintiff, together with the note 
attached; that plaintiff became responsible for the proper installation of 
the coal burner and equipment in a workmanlike manner; that plaintiff 
had in its possession as owner the conditional sales contract and had full 
and complete knowledge of the terms and conditions of the sale, includ-
ing the duty to install the coal burner and equipment in a workmanhke 
manner; that an additional sum of $255.42 was paid under the contract, 
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making a total amount of $655.42 paid; that the burner was not installed 
in a workmanlike manner, and such unworkmanlike installation caused 
damage to defendant in the sum of $2,500 by reason of the freezing of 
plants, flowers, and other vegetation, on account of which damage a 
recovery is sought under a counterclaim. 

Our discussion, therefore, will be confined to the one issue whether 
the defense of unworkmanlike installation of the coal burner is available 
as an offset against the claim of plaintiff in an action on the note. Plaintiff 
asserts that such defense is not available, because it is a bona fide holder 
of the note; while defendant contends that plaintiff took the note subject 
to all the defenses that might be interposed against the original payee. 
Although, in defendant's brief, it is stated that the note was not payable 
in Wisconsin, at the oral argument it was conceded that that statement 
was erroneous, and both parties agree that the law of Wisconsin applies 
to the construction of the note and contract. In determining the issues 
here involved, the allegations of the answer must be considered as true. 
Vogt V. Ganlisle Holding Co., 217 Minn. 601, 15 N.W.2d 91. From such 
allegations, it appears that the note was attached to the conditional sales 
contract by a perforation and in such condition the contract and note 
were assigned and endorsed to the plaintiff. At that time, the coal burn-
ing equipment had not been installed, and the consideration under the 
contract had not yet moved. Plaintiff took the note and contract with full 
and complete knowledge of the terms thereof and with knowledge of the 
fact that the consideration had not yet moved; and, at the time of suit, 
plaintiff was the holder and owner, not only of the note, but of the con-
ditional sales contract as well. 

. . . Though the note is negotiable on its face, we are concerned with 
the question whether, under the facts alleged in the answer, plaintiff is a 
bona fide holder so as not to be subject to the defense interposed as an 
offset. 

The fact that the consideration of the note was executory and that 
plaintiff had knowledge of that fact did not prevent it from taking the 
note as a holder in due course. It is well settled that knowledge of an 
executory consideration, as distinguished from knowledge of a condition 
to hability on a negotiable instrument, without any knowledge or charge-
able notice of a breach of consideration, does not prevent one from taking 
it as a holder in due course. 

. . . However, where, as here, the note and conditional sales contract 
are assigned simultaneously to the same party before the consideration 
passes thereunder and that party is the owner and holder of both note 
and contract at the time of suit, a different rule prevails. Though the 
Wisconsin court has apparently not passed upon the precise question 
here involved, a forecast of what its position would be under facts similar 
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to those in the instance case is indicated in the case of Muscoda State 
Batik V. Kolar, 187 Wis. 39, 203 N.W. 915, supra. In holding in that case 
that mere knowledge of an executory consideration when a note is trans-
ferred does not prevent recovery by the endorsee where there is a subse-
quent failure of such consideration, the court significantly said, 187 Wis. 
i i , 203 N.W. 917: . . It is true as claimed that as between the parties a 
note and a contemporaneous contract may often be construed as one 
agreement, and the same is true as to purchasers of the note knowing of 
the agreement." 

There is ample authority in other jurisdictions for the proposition that 
where one takes as endorsee and assignee a promissory note and a con-
ditional sales contract representing a transaction for which the note was 
given and before the consideration has passed, he takes such note vwth 
notice of a condition to liability on the instrument and is prevented from 
becoming a holder in due course. 

. . . Plaintiff (bank) therefore, being the owner and holder of the note 
and contract under the circumstances described by the record, is in the 
same position as an ordinary assignee of a conditional sales contract. It 
was possessed not only of the rights that the contract conferred, but was 
burdened as well with the obligations it imposed, and in an action on 
the note is subject to whatever defenses were available against the origi-
nal payee. 

N A T I O N A L DEPOS IT B A N K O F O W E N S B O R O v. O H I O O I L C O . 

1933, 250 Ky. 288, 62 S.W.2d 1048 

On July 18, 1928, the National Deposit Bank of Owensboro cashed the 
following check, which was indorsed by the payee, C. A. Libs, and placed 
the proceeds to his credit: 

Marshall, III. July 18, 1928 No. 112 
The Dulaney National Bank 70-559 

Pay to the order of C. A. Libs $9,200.00 Nine Thousand Two Hundred 
Dollars Agent's disbursing account. 

Roy F . Keown. 

Roy F. Keown was an agent of the Ohio Oil Co. and had been author-
ized to draw checks on the account of the Ohio Oil Co. On July 26, 1928, 
the plaintiff received notice from the Dulaney National Bank (drawee) 
that the defendant (Ohio Oil Co.) had stopped payment on the check. In 
the meantime Libs had drawn against his account. The defendant con-
tended that it was not liable because Keown's agency had been revoked 
and that the check was drawn against "Agent's disbursing account," 
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which was a particular fund. From a judgment in favor of the plaintiff, 
defendant appealed. 

CLAY, J. . . . It is insisted that the check was not negotiable because it 
was drawn upon a particular fund. One of the requirements of a negoti-
able instrument is that it must contain an unconditional promise or order 
to pay a sum certain in money. Section 3720b-l, Kentucky Statutes. When 
an order or promise to pay is unconditional or not unconditional is de-
termined by section 3720b-3, Kentucky Statutes, which reads as follows: 

An unqualified order or promise to pay is unconditional within the meaning 
of this act, though coupled with it: 

(1) An indication of a particular fund, out of which reimbursement is to be 
made, or a particular account to be debited with the amount; or 

(2) A statement of the transaction which gives rise to the instrument. 
But an order or promise to pay out of a particular fund is not unconditional. 

The check is not an order or promise to pay out of a particular fund. 
It imports absolute liability, and merely indicates a particular account to 
be debited with the amount. We are therefore constrained to the view 
that it is a negotiable instrument. 

Judgment in favor of plaintiff bank affirmed. 

G L E N D O R A BANK v. DAV I S et «l. 

1928, 204 Cal. 220, 267 Pac. 311 

The plaintiff Bank, indorsee, sued the defendant Davis on a promissory 
note signed by the defendant Davis. The note appeared to be negotiable 
in form, except that immediately preceding the signature of the maker 
Davis, was the following provision: 

This note is given in payment of merchandise and is to be liquidated by pay-
ments received on account of sale of such merchandise. 

The trial court concluded that the note was nonnegotiable. One of the 
questions on appeal was whether the trial court's conclusion was correct. 

SHENK, J. We think that the trial court was correct. Section 3082 of 
the Civil Code requires, among other things, that an instrument to be 
negotiable, must contain an unconditional promise to pay a sum certain 
in money. Section 3084 provides that a promise to pay out of a particu-
lar fund is not unconditional, and section 3085 provides that "an instru-
ment payable on a contingency is not negotiable, and the happening of 
the contingency does not cure the defect." It is clear that the last clause 
of the note, above quoted, is susceptible of no other reasonable interpreta-
tion than that payment of the note or any part thereof was to be made out 
of receipts from the sale of the merchandise for which the note was given, 
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and that this provision is "a promise to pay out of a particular fund," the 
existence of which depended on the contingency of the sale of the mer-
chandise which might not take place at all or might take place to some, 
but to an uncertain extent. These factors were fatal to the negotiability of 
the note under the Code sections referred to. 

Judgment for defendant affirmed. 

LEGAL LOAN & INV. ASS 'N . v. A R N O L D 

1941, St. Louis Court of Appeals, 150 S.W.2d 544 

The defendant Arnold executed a series of notes to a laundry ma-
chinery company in payment for machinery purchased. The notes each 
contained a provision stating that: "This note is given to secure payment 
on the purchase of 1-30 N. K. Extractor Machine No. delivered to 
me by Eagle Laundry Machinery Co., of St. Louis, Mo. Said property is 
now and is to remain the property of the said Eagle Laundry Machinery 
Co., of St. Louis, Mo., until this note and all other notes given in payment 
of said machine or any renewal of same or any part thereof is fully paid, 
then such purchase shall be absolute, but not before, and if at any time 
any note shall not be paid within 10 days of the date when the same be-
comes due and payable, all notes not paid shall immediately become due 
and payable and it shall be lawful for the Eagle Laundry Machinery Co. 
or their agents, to enter my or our premises at 5483 N. Union, City, and 
take possession of said property and dispose of it to their advantage, 
crediting this note and all other notes not paid with the net proceeds 
above expenses, or the said company may take any other lawful proceed-
ings to enforce its rights." The plaintiff, Legal Loan & Inv. Ass'n., pur-
chased the notes prior to default and instituted action to recover thereon. 
Judgment was given in favor of the plaintiff, and defendant Arnold ap-
pealed. 

BENNICK, Commissioner. . . . It is plaintiff's position that the above 
clause did not affect either the character of the instruments as notes or 
their negotiability, which, if true, would mean that it became a holder 
of the same in due course for value before maturity, while defendant 
urges that because of such provisions the instruments were not promissory 
notes, but only evidence of a conditional sales contract between himself 
as vendee and the purported payee as vendor, which contract was satis-
fied by the vendor's subsequent acceptance from him of laundry service 
in payment of the contract price. 

While we have found no case directly in point in our own jurisdiction, 
the decided weight of authority is to the effect that the negotiability of 
an otherwise negotiable note, given to evidence the purchase price of 
property, is not destroyed by a provision contained therein which pur-

I N T R O D U C T I O N TO THE LAW OF NEGOTIABLE INSTRUMENTS • 405 

ports to reserve the vendor's or payee's title to the property until the 
note is paid, the theory being that such a provision for retention of title, 
being by way of security only, is to be regarded as a distinct and inde-
pendent agreement incident to but constituting no part of the actual note, 
and not sufficing to render the same conditional or uncertain with respect 
to any of the essential requirements of a negotiable instrument as defined 
by Section 3017, R. S. Mo. 1939, Mo. St. Ann. Sec. 2630, p. 644. (authori-
ties cited.) . . . 

The series of instruments were clearly promissory notes meeting all of 
the statutory requirements for negotiable instruments, whose negotiability 
was not affected by the fact that each note contained a statement of the 
transaction giving rise to the instrument, coupled with a collateral agree-
ment by way of security which in no sense qualified the promise to pay or 
rendered the time for payment conditional or uncertain. 

Judgment in favor of the plaintiff Legal Loan ir Inv. Ass'n. affirmed. 

PAGE V. FORD et al 
1913, 65 Or. 450, 131 Pac. 1013 

Page, indorsee, brought an action to recover an amount due on a 
promissory note executed by Ford and others. The note was regular in 
form, but contained upon its face, the following language: 

This note is secured by a mortgage of even date given to secure the balance 
of the purchase price of the property described in said mortgage. 

Ford claims that the holders of the note are limited to the mortgaged 
property, while Page as holder of said note contends that he may ignore 
the mortgage and recover a personal judgment on the note, and that the 
reference to the mortgage on the face of the note does not make the 
promise to pay conditional and limited to the covenants within the mort-
gage. The lower court found for the defendant Ford. 

McBRffiE, J. Quoting from Thorp v. Mindeman, 123 Wis. 149, 101 
N.W. 114, wherein the court said: "If all the agreements contained in 
every mortgage are as a matter of law imported into the note . . . the 
most simple real estate mortgage would deprive the note which it secures 
of its negotiable character, because it would import into the note one or 
more collateral agreements which are not for the payment of money. For-
tunately it is not necessary to give so violent a shock to the well under-
stood principles of law governing the negotiability of notes and mort-
gages." The note is given as evidence of the debt and to fix the terms and 
time of payment. It is usually complete in itself—a single absolute obliga-
tion. The purpose of the mortgage is simply to pledge certain property as 
security for the payment of the note. . . . The promise to pay is one 
distinct agreement and if couched in proper terms is negotialile. The 
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pledge of real estate to secure that promise is another distinct agreement 
which ordinarily is not intended to aflFect in the least the promise to pay, 
only to give a remedy for failure to carry out the promise to pay. The 
holder of the note may discard the mortgage entirely and sue and recover 
on his note; and the fact that a mortgage has been given with the note 
containing any manner of agreements, relating simply to the presentation 
of the security, would cut no figure. . . . In view of our holding that the 
note was negotiable and passed by indorsement free from latent assump-
tions between the parties, the testimony was immaterial in any event. In 
this view of the case the following instructions given by the Court below 
was in error: "The note being nonnegotiable, the defendants, Ford & 
Williams, are entitled to show all defenses thereon, which it had against 
the Oregon & Idaho Company at the time the notice of the settlement 
of the note was given to them." 

Judgment for defendant Ford was reversed. 

HULL V. ANGUS 
1911, 60 Or. 95, 118 Pac. 284 

PlaintiflE executed a note which, among other things, contained this 
provision: 

This note is given as a part of the purchase price of real property and is se-
cured by mortgage of even date herewith, and subject to all the terms and con-
ditions of said mortgage. 

Plaintiff seeks to have the note cancelled because of failure of con-
sideration on the part of defendant. 

The question was whether the note was negotiable, so as to prevent 
plaintiff's urging the cancellation of the note against the holder. 

BTONETT, J. . . . An instrument to be negotiable must contain, among 
other things, an unconditional promise or order to pay a Sum certain in 
money. 

It would be doing violence to the language to say that the note is un-
conditional, when it expressly says upon its face that it is subject to con-
ditions. The reference to the mortgage by the terms of the note is in effect 
making the note and mortgage one instrument, with the conditions 
rendering the note nonnegotiable. 

The court ruled that the instrument was not negotiable. 

HUSTON V. RANKIN 
1922, 36 Ida. 169, 213 Pac. 345 

Plaintiff brought suit on a promissory note, which, among other provi-
sions, contained this one: 
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In case this note is collected by an attorney, either with or without suit, the 
makers agree to pay a reasonable attorney's fee. 

The defendant contended that this statement on the note, among other 
provisions, made the note nonnegotiable. 

BUDGE, J. . . . It is first contended that the note is not negotiable for 
the reason that it provides that, "In case this note is collected by an 
attorney, either with or without suit, the makers agree to pay a reasonable 
attorney's fee." Appellant concedes the general proposition that the ne-
gotiability of a note is not destroyed by reason of a provision for the pay-
ment of a reasonable attorney's fee after maturity, but urges that a note 
may not provide for an attorney's fee without suit and before, or at the 
time of maturity, inasmuch as such a provision destroys the certainty of 
the amount agreed to be paid. C.S. sec. 5868, provides that: 

"An instrument to be negotiated . . . 2. Must contain an unconditional 
promise or order to pay a sum certain in money." 

And C.S. sec. 5869 provides: 
"The sum payable is a sum certain . . . although it is to be paid: . . . 

5. With costs of collection or an attorney's fee, in case payment shall not 
be made at maturity." 

In those states which have adopted the provision of the Negotiable 
Instruments Law that the sum payable is a sum certain within the mean-
ing of the act, although it is to be paid with costs of collection or an 
attorney's fee in case payment is not made at maturity, the contention 
that such a provision in a note destroys its negotiability is untenable 
(note, L.R.A. 1916B, 675, 684, 685), and although there is a conflict in 
the authorities, the weight of authority and the better reasoning appear 
to support the same rule prior to the adoption of the Negotiable Instru-
ments Law. The rule is based upon the view that so long as the amount 
payable is certain up to the time of maturity, it is not essential that after 
that time, when the instrument has become nonnegotiable for other 
reasons, the certainty as to the amoiint should continue. . . . 

The burden of appellant's contention seems to be that the provision 
in the note here sued upon contemplates that the note may be placed in 
an attorney's hands for collection at any time before, as well as at the 
time of or after maturity; that the amount due at maturity would depend 
to a certain extent on whether it had been placed in the hands of an 
attorney for collection, and for that reason, the amount due at maturity 
being uncertain, the note is nonnegotiable. . . . 

. . . As is said in Daniel, Neg. Inst, sections 61-62: 

. . . the stipulation is valid because it is an indemnification, assured by the 
maker against the consequences of his own act, for, unless in default, he will not 
have to pay the additional amount; that it is consonant with public policy, be-
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cause it adds to the value of the paper, and has a tendency to lower the rate of 
discount, . . . and that it does not impair the negotiability of the instrument, 
for the reasons that the sum to be paid at maturity is certain; that oommercial 
paper is expected to be paid promptly; that, if so paid, no element of uncertainty 
enters into the contract. 

It is clear, therefore, that if a note is paid promptly at maturity no 
attorney fee or other costs of collection could accrue, and if the cause 
here under consideration is to be given its natural and ordinary con-
struction, it means that if the note is collected by an attorney after ma-
turity, the maker agrees to pay a reasonable attorney fee. 

We are not called upon to decide in this action the validity of a pro-
vision for payment of an attorney fee, where collection is made vi'ithout 
suit, inasmuch as this clause can only become operative after maturity 
and can in no way afiFect the negotiability of the note. . . . 

[The note was held to be negotiable.] 

N A T I O N A L C I T Y B A N K O F C L E V E L A N D v. E R S K I N E & S O N S 

1953, 158 Ohio St. 450, 110 N.E.2d 598 

The defendant corporation (Erskine & Sons, Inc.) executed a promissory 
note to the order of the Gibson-Stewart Co. The note contained a pro-
vision that "in the event that the chattel mortgage securing this note is 
breached in any respect, then this note shall immediately become due." 
The note was not paid and upon suit by the plaintiff, indorsee, defendant 
asserted that the mining equipment for which the note was given was 
defective, unusable, and unsatisfactory. The lower court decided in favor 
of the plaintiff and the record of that case was certified to the Ohio 
Supreme Court. 

M A T T H I A S , J . . . . The sole question before us is whether the note in 
question is negotiable. If not, the endorsee thereof took it subject to all 
equities and defenses between the original parties thereto, and the judg-
ment of the Court of Appeals should be reversed. 

It is the contention of the defendant that the note in question is non-
negotiable by reason of the provision therein which, in addition to making 
the entire amount due at the holder's option if any installment is not paid 
when due, also permits such acceleration "in the event that the chattel 
mortgage securing this note is breached in any respect." 

The argimients of counsel are directed to the question whether the note 
is payable "On or before a fixed or determinable future time specified 
therein," as required by Section 8109, General Code. . . . 

Authorities seem quite uniform, however, in holding that if the ac-
celeration is dependent upon some act or default of the maker the rule 
against uncertainty of maturity is not violated. . . . 
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A distipction is made between a situation where acceleration is con-
ditioned upon a failure or default of the maker of the note and a situation 
where acceleration is authorized if the holder deems his claim insecure. 
In the latter it is held in many decisions that, because the holder may act 
upon his ovra whim or caprice, the note is not payable at a fixed or deter-
minable time and hence is nonnegotiable. . . . 

A distinction is thus made by the court between cases where accelera-
tion results because the maker fails to perform some duty and for that 
reason is in default and those cases where the due date is advanced, not 
as a result of the maker's failure but at the mere volition of the holder. 
The latter situation makes the maturity date uncertain, and, therefore, 
nonnegotiability results 

The performance or the failure to perform the covenants of the mortgage 
is entirely within the power of the maker of the note. Under the terms of 
the note the acceleration of the payment thereof may occur only by reason 
of the default of the maker in the performance of those covenants of the 
mortgage in like manner as upon default in the payment of the install-
ments as provided in the note. 

The specific provision permitting the acceleration of the payment of the 
note at the option of the holder thereof upon breach of the provisions of 
the chattel mortgage securing the note does not purport to render con-
ditional or uncertain the maker's otherwise absolute and certain obligation 
in the earlier parts of the instrument and hence does not render the note 
nonnegotiable. . . . 

The judgment of the Court of Appeals is affirmed. . . . 

F IRST STATE B A N K O F C H E Y E N N E v. B A R T O N 

1928, 129 Okl. 67, 263 Pac. 142 

Plaintiff, First State Bank of Cheyenne, purchased the assets of the 
payee First National Bank, including a note executed by the defendant. 
Plaintiff brought suit to recover a balance due on the promissory note 
executed by the defendant. The defendant contended that the note was 
nonnegotiable because of the following clause: 

If at any time the holders of this note feel insecure regarding payment of this 
note said holders are authorized to take any or all funds I may have on deposit 
at the First National Bank, Cheyenne, Okl., to my credit, and place as a credit 
to this note. 

One of the questions presented to the court was whether the above-
quoted accelerating clause destroyed the negotiability of the note. 

H A L L , C. . . . Courts have always placed a liberal construction on 
commercial paper in the form of promissory notes, with the end in view 
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that such instruments should be held negotiable, if such construction by 
any fair means is permissible. . . . In regard to the accelerating clause in 
the present case, if the borrower or maker of the note is a customer of the 
bank making the loan (which generally is the case) the holder at any time, 
with no other reason than his feeling insecure, can appropriate without 
the knowledge of the maker any and all funds to the credit of the maker 
on deposit in said bank, and apply same as partial payment on the note 
or full discharge of the obligation. Then through no fault of the maker a 
note which had been paid would be left where it might, under certain 
circumstances, creep into circulation. In case the note were transferred, 
if the instrument is negotiable, the holder in due course could force pay-
ment a second time. 

. . . In no reported case has a clause, accelerating maturity if the holder 
deems himself insecure, been held negotiable, though a few states have gone 
as far as to hold negotiable notes with clauses accelerating maturity upon in-
solvency of the maker or attachment of the property securing the note, (citing 
niunerous cases) 

We find no authority which would justify the conclusion that the note 
in the present case is negotiable. . . . 

E L I A S Z /. B R O A D W A Y B A N K & TRUST C O . 

1960, (N.J.) 166 A.2d 166 

The plaintiff, maker of a note executed in favor of the defendant bank, 
paid the note prior to its maturity date. The payment included interest for 
the period ending with the date of maturity. Plaintiff brought suit to 
recover unearned interest on the note. The lower court granted summary 
judgment to the defendant. 

P E B C U R I A M . When there is no prepayment clause in a note, as in the 
present case, the maker cannot by payment in full before maturity obhge 
the holder to rebate unearned interest. . . . But the holder may lose his 
fight to such interest by agreement to rebate it in return for prepayment 
or by conduct which reasonably induces the maker to prepay. . . . The 
evidence may show that plaintiffs prepaid the note pursuant to an agree-
ment with the bank that it would rebate unearned interest or that they 
did so in reliance upon representations of bank officials that the unearned 
interest would be rebated. Either showing would prevent the defendant 
bank from legally retaining the unearned interest. 

We note that at the trial following this remand, plaintiffs may introduce 
evidence showing that it was the custom of the defendant bank to grant 
rebates on prepayment of loans. The purpose of such evidence would not 

I N T R O D U C T I O N TO THE LAW OF NEGOTIABLE INSTRUMENTS • 405 

he to vary or elaborate upon the terms of the note but to corroborate plain-
tiffs' evidence that defendant's officials either agreed or said that the bank 
would grant the rebate. It is unnecessary for us to pass upon the other 
points raised and considered in the majority opinion of the Appellate 
Division. 

The judgment of the Appellate Division is reversed and the cause is 
remanded to the District Court for trial. 

W E T T L A U F E R v. BAXTER 

1910, 137 Ky. 362, 125 S.W. 741 

Wettlaufer, the holder, sues Baxter, the payee, as indorser on the 
following instrument: 

Jan. 15, 1906. 
After date we promise to pay Newton J. Baxter two hundred and fifty dollars 

at 58 Carroll Street, Buffalo, New York. 
(Signed) Buffalo Carriage Top Co. 

Baxter indorsed the note before maturity to Wettlaufer. The Carriage 
Company refused to pay and Wettlaufer sued Baxter as an indorser of 
negotiable paper. Baxter claimed the instalment to be nonnegotiable, 
because it did not contain the words "or order," or "or bearer," and his 
liabihty was limited to that of an assignor, not an indorser. 

CARROLL, J . . . . For the purpose then of ascertaining what bills and 
notes it was intended should be negotiable within the meaning of this 
act [quoting N. I. L.], we may with propriety inquire what words were 
generally considered necessary to make a note or bill negotiable. . . . The 
usual form of negotiable paper is a provision for payment to order or 
bearer. . . . Without M ôrds of negotiability, purchasers take the bill or 
note subject to all defenses which were available between the original 
parties, and if it was originally nonnegotiable as against the original 
parties, it will not be rendered negotiable by subsequent transfer in 
negotiable form. 

Thus it will be seen [from the Act] that it was unifonmly held that in 
order to make a note or bill negotiable, the words "or order," "or bearer," 
or equivalent words must be used in the body of the note. . . . 

Their only effect is to make the instrument negotiable and thereby cut 
off defenses that the maker or either of the parties to the paper might 
have and make against the holder in due course, if the note was non-
negotiable. . . . If it is a negotiable instrument, within the meanmg of 
the Act, then the rights and liabilities of the parties to it are fixed and 
determined by the provisions of the Act alone. This note in our opinion 
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was payable to Baxter alone and did not contain the words "or order," "or 
bearer" and was not a negotiable instrument, . . . and Baxter should be 
treated as an assignor of a nonnegotiable note. 

Judgment for defendant. 

F IDEL I TY & C A S U A L T Y C O M P A N Y O F N .Y . v. U.S. 
F ID. & G U A R . C O . et al. 

1955, (La. App.) 81 S.2d 576 

This is an action by the Fidelity & Casualty Company, plaintiflF, surety 
of an employee, against the defendant bank Continental-American Bank 
& Trust Co., to recover money paid to the employer for the employee's de-
falcations. A. C. Campbell, Inc., a contractor, was a depositor in defend-
ant bank. Campbell Inc. drew many checks in the course of its business. 
All checks bore a facsimile signature of A. C. Campbell which was affixed 
by a machine. Access to the key which operated this check signing 
machine was open only to Campbell, his son, and brother. For twenty 
years one C. W. Davis was employed as a trusted employee by Campbell 
as chief accountant and office manager. Davis attended to Campbell's 
banking business in connection with deposits and withdrawals. There was 
no evidence justifying suspicion or doubt between the employer and the 
bank about Davis. In July, 1952, Campbell discovered that over a number 
of years Davis by account manipulations and forgeries had embezzled 
large sums of money. Shortly after disclosure by an audit, Davis died. The 
plaintiff as surety reimbursed Campbell and as subrogee instituted suit 
against the defendant bank and its indemnity insurer. United States 
Fidelity & Guaranty Co. The checks involved in this action were drawn 
upon and made payable to The Continental-American Bank and Trust 
Company, the defendant bank. All checks wer6 prepared and written by 
Davis and bore Campbell's machine-affixed facsimile signature. Campbell 
testified that in the usual course of business all checks were prepared by 
Davis, placed on his desk, and after fixing the signature on the machine, 
they were turned over to Davis for disposition. Some of the checks bore 
Davis' endorsement, many did not. They were presented and cashed at 
the defendant bank by Davis who received the proceeds. 

The court below gave judgment for the defendant bank and its insurer. 
The employer's surety appealed. 

H A H D Y , J . . . . On the merits the defendants first contend that the 
checks which are the basis of this suit, were bearer instruments and as 
such payable to the holder thereof, who, it must be assumed, was C. W. 
Davis; secondarily, defendants urge acquiescence and estoppel. 

. . . Counsel for plaintiff argues that the checks sued on constituted 
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negotiable instruments payable to order, governed by the following pro-
vision and definition of LSA-R.S. 7:8: 

The instrument is payable to order where it is drawn payable to the order 
of a specified person or to him or his order. It may be drawn payable to the 
order of: 

(3) the drawee; . . . 

However, counsel for defendants urges that the instant case falls under 
the definition and provision of LSA-R.S. 7:9, as follows: 

The instrument is payable to bearer: 
(3) When it is payable to the order of a fictitious or non-existing or living 

person not intended to have any interest in it, and such fact was known to the 
person making it so payable, or known to his employee or other agent who 
supplies the name of such payee. . . . 

Paraphrasing the last above quoted statutory provision, it is clear that, 
thereunder, a negotiable instrument is payable to the bearer thereof when 
it is payable to the order of a person (under which category defendant 
bank must be considered) who is not intended to have any interest in it, 
which fact was known to the employee who supplied the name of such 
payee. This definition accurately fits and applies to the facts of the instant 
case, which we briefly summarize as follows: 

1. The checks involved in this suit were payable to a living person, that 
is, the drawee bank, who was not intended to have any interest in the 
checks. 

2. The fact that the payee was not intended to have any interest in 
the checks was known to C. W. Davis, who was Campbell's employee and 
who supplied the name of the drawee bank as the payee of the checks. 

The above facts have been indisputably established in the instant case. 
There is not the slightest contention that the bank named as payee was 
intended to have any interest in the amounts represented by the checks 
and, indeed, it was testified by all parties as a matter of cold fact that the 
bank did not have any interest, nor did there exist any basis for an interest 
or a claim thereof. 

The above stated resolution to the effect that these instruments were 
payable to bearer is not inconsistent with the statutory definition of in-
struments payable to order. LSA-R.S. 7:8 does not say that all instruments 
payable to the drawee thereof must be considered to be payable to order, 
but it only says that an instrument may be drawn payable to the order of 
the drawee. This qualification was clearly intended to permit the drawing 
of order instrviments in favor of the drawee. But just as clearly the purpose 
of Section 9 changed the nature of an instrument payable to a drawee from 
an order to a bearer instrument when the conditions specified in such 
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section were present. Illustrations of this diflFerence may be so readily 
imagined, in such numerous circumstances, that we think an effort to make 
or point them would be in the nature of redundancy. 

. . . The judgment appealed from is affirmed at appellant's cost. 

STATE V. C A M P B E L L 

1950, 70 Idaho 408, 219 P.2d 956 

The appellant was convicted of the crime of issuing a check without 
funds. He had presented a check to a Boise department store drawn on 
a Portland bank. The check was signed by Campbell, but the name of the 
payee was in blank. The appellant had no account with the bank. 

P O R T E R , JUSTICE. . . . The check in question was in blank as to the 
name of the payee. Appellant therefore contends that it was not a com-
pleted check and did not fall within the statute. In People v. Gorham, 
9 Cal. App. 341, 99 P. 391, the court decided a similar question contrary 
to appellant's contention. The gist of the court's decision as contained in 
Headnote No. 1, reads as follows: 

Leaving blank the name of the payee of a check gives to any bona fide holder 
for value implied authority to fill in the blank with his own name or that of a 
third person, and so, likewise, where all that was required to make a check out 
of a forged instrument delivered by defendant in payment was the insertion of 
the name of the payee, the delivery constituted the transferee defendant's agent 
with authority to fill in the blank with its own name; and a claim that the instru-
ment was not a check or an instrument for the payment of money within the 
meaning of Pen. Code, Sec. 476, when passed by defendant, is without merit. 

A check made payable in blank is payable to bearer and the blank may be 
filled in by the holder. Enid Bank & Trust Co. v. Yandell, 176 Okl. 550, 
56 P.2d 835; Clark v. Layman, 144 Kan. 711, 62 P.2d 897. Appellant's con-
tention is without merit. 

I S L E H A R T V. F A R M E R S NAT . B A N K O F A N N A P O L I S 

1938, (Md. Ct. App.) 197 Atl. 133 

Defendant Iglehart signed his name as an irregular indorser upon a 
purported negotiable promissory note containing a confession of judgment 
clause authorizing an entry of judgment against the obligors "at any time 
before maturity." In an action by the Farmers National Bank of Annapolis 
against Iglehart and others, a judgment was taken on the note. Iglehart's 
motion to vacate the judgment was overruled. He appeals on the ground 
that judgment was entered without any summons, process or notice issued 
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to him, or authority for his entry of appearance, and that he received no 
notice of dishonor as an indorser. 

M I T C H E L L , J . . . . In Good v. Martin, 9 5 U . S . 9 0 , 9 7 , 2 4 L . Ed. 3 4 1 , 

342, it is said: "In the case of a note not negotiable, if any party writes his 
name on the back of the note, at or sufficiently near the time it is made, 
his signature binds him in the same way as if it was written on the face of 
the note and below that of the maker; that is to say, he is held as a joint 
maker, or as a joint and several maker, according to the form of the note." 
The Negotiable Instmments Act, Code, art. 13, sec. 82, provides: "A 
person placing his signature upon an instrument otherwise than as maker, 
drawer, or acceptor is deemed to be an indorser, unless he clearly indicates 
by appropriate words his intention to be bound in some other capacity." 
Inasmuch as it was not necessary for the appellant to place his signature 
upon the notes in order to effect their negotiability, his indorsement was 
irregular; this, however, in itself would not deprive him of the right to 
have notice of demand and dishonor in accordance with the statute, if the 
instruments before us are held to be negotiable. The main question, there-
fore, resolves itself into the determination of the character of the instru-
ments upon which the judgment was entered; because, if they are non-
negotiable, the status of the appellant is that of a joint maker. 

. . . Applying these principles to the notes in the instant case, the 
natural query arises to the the meaning of the words, "and whenever in 
the judgment of the holder of this note, it may become necessary, for his 
or its protection, we aOthorize entry of judgment against us at any time 
I)efore maturity of this note." It seems to us that there is no ambiguity in 
their meaning, and that their effect is to leave to the discretion of the 
holder the determination of the time at which the judgment might be 
entered, thereby making it possible that the judgment could have been 
entered on the notes, upon the authority of the warrant of attorney, at any 
time either before or after the maturity thereof. Characterized as they are 
by the uncertainty as to the time at which judgment could have been 
entered upon them, we therefore hold that they are nonnegotiable instru-
ments and, as such, not governed by the statute. 

The theory of his motion to strike out the judgment is based, first, upon 
the fin-ther theory that the notes were negotiable; that he was thereby 
entitled, as a mere indorser thereon, to formal notice of dishonor; and, in 
any event, whether negotiable or nonnegotiable, that the warranty of 
attorney for the confession of judgment is not binding upon the appellant, 
l)ecause of the position of his signature. As has been indicated, the notes 
were nonnegotiable; and, being nonnegotiable, the status of the appellant 
was that of a joint maker; and it must follow that, as such, he is bound as 
though he had signed the notes on the face thereof. 

Judgment for plaintiff affirmed. 
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AUTHORS' NOTE. This instrument would be negotiable in Illinois. The ne-
gotiable instruments law of that state permits judgment to be taken upon such 
instruments any time after the date thereof. 

L O U I S A NAT . B A N K v. P A I N T S V I L L E NAT . B A N K et al. 

1935, 260 Ky. 327, 85 S.W.2d 668 

The Paintsville National Bank, defendant, executed to Mrs. Alice Mayo 
the following instrument: 

Paintsville, Ky. Nov. 18, 1910. Received of Alice Mayo, Seventy five hundred 
($7,500.00) Dollars of U.S. Bonds, deliverable to her order six months from date 
of notice, in bonds of same issue in her name or to her order, or cash equal to 
the par value of the bonds, at our option, for which we agree to pay her 2 per 
cent in addition to the Government rate, bonds being 2 per cent Consols of the 
issue of 1930. Paintsville National Bank by Jno. E. Buckingham, Cashier. 

In 1920 Mrs. Mayo executed a demand note to the plaintiff Louisa 
National Bank, and pledged as collateral security for it the above instru-
ment. Prior to receiving notice of the pledge the defendant bank loaned 
money to Mrs. Mayo in the aggregate sum of $12,000. The defendant bank 
upon receiving notice of the pledge discharged its obligation to Mrs. Mayo 
by crediting the amount of the instrument on the $12,000 obligation. 
Plaintiff thereafter brought action against the defendant on the instrument 
and the defendant contended that it had the right to make an offset against 
the amount vi'hich Mrs. Mayo ovi?ed to the defendant. From a judgment 
in favor of defendant, plaintiff appealed. 

T H O M A S , JUSTICE. . . . The second requisite therein is, that the instru-
ment in order to be a negotiable one within the purview of the act "must 
contain an unconditional promise or order to pay a sum certain in money." 
The promise made by defendant to Mrs. Mayo, as contained in the writing 
it executed to her (and which as we have seen is the foundation of plain-
tiff's cause of action against defendant), does not meet the requirements 
of that sub-section. It is true that under the provisions of section 5 of the 
Negotiable Instruments Statute, which is section 3720b-5 of our Statutes, 
the negotiability of the instrument is not destroyed where it "gives the 
holder an election to require something to be done in lieu of payment of 
money" (our italics), but the instrument with which we are dealing con-
fers no such privilege on the holder (Mrs. Mayo or plaintiff as assignee 
thereof). It does, however, confer such a privilege on defendant as the 
maker thereof, in that it is given the option to discharge the obligation 
thereby assumed by, (a) returning to Mrs. Mayo the identical bonds at 
any time within six months after notice from her, or (b) the return to her 
within such time of similar bonds of the same value, or (c) paying her the 
cash value of such bonds at the time. 

There is no law, statutory or othervvdse, so far as we have been able to 
discover that allows such an alternative promise by the maker of the in-
strument in strictly commercial or negotiable paper, since to do so would 
violate the inserted requirement, supra, that t ie promise must be uncon-
ditional (i.e., by the promisor), and when not so the instrument becomes 
an ordinary chose in action within all the rights and privileges attached 
to them by the law; one of which is assignability so as to vest the assignee 
with the right to maintain an action thereon in his own name, and with 
the right of the maker to interpose in defense of such an action any offset 
claim that he may have acquired as against the original obligee up to the 
time that he receives notice of the assignment. 

Judgment for defendant affirmed. 

W H I T E V. W H I T E 

1940, 39 Cal. App. 57, 102 P.2d 432 

On August 14, 1924, defendant signed and delivered to plaintiff a 
promissory note in the sum of $2,000. The space for insertion of the due 
date was left blank. In March of 1938, plaintiff filled in the blank with 
the words "10 years." Defendant had informed plaintiff by letter that he 
would not be able to pay the note for ten years. Defendant contended that 
plaintiff was without authority to fill the blank; that even if he had 
authority it was not exercised within a reasonable time after delivery; that 
the four year Statute of Limitations had run. Judgment for plaintiff and 
defendant appealed. 

M C C O M B , JUSTICE. . . . The law is established in California that when 
an instrument is delivered which contains a blank, the person in possession 
thereof has prima facie authority to complete it by filling in the blank. 
Such an instrument, however, when completed may be enforced against 
any person who became a party thereto prior to its completion only when 
the blank had been filled in strictly in accordance with any authority given 
and within a reasonable time. . . . 

Applying the foregoing rule to the facts of the instant case, it appears 
that plaintiff had the prima facie authority to fill in the blank left in the 
promissory note by defendant and further that such completion of the 
instrument was done strictly in accordance with the authority given by 
defendant, because from the testimony of witness Mason the inference is 
reasonably drawn that in the letter which defendant sent to plaintiff ac-
companying the note he stated that he would be unable to commence 
paying on the note until such time as he had repaid a building and loan 
obligation, which would require at least ten years. . . . 

A blank in a negotiable instrument must be completed within a reason-
able time. Section 3095, Civ. Code. The determination of the question 



454 NEGOTIABLE INSTRUMENTS 

what is a reasonable time depends upon the facts of each particular case 
(Keyesv. Fenstermaker, 24 Cal. 329, 332), and the trial court's determina-
tion that the blank has been completed within a reasonable time will not 
be disturbed on appeal if there is substantial evidence to sustain such 
finding. 8 Cor. Jur. (1916) p. 188, sec. 319; Cassetta v. Baima, 106 Cal. App. 
196, 200, 288 P. 830. In the present case there was substantial evidence to 
sustain the trial court's finding that the blank had been filled in before the 
present action was commenced, February 25, 1938. It has been held that 
insertions may be made during the trial of a cause and be within a reason-
able time. Cassetta v. Baima, supra, 106 Cal. App. at p. 200, 288 P. 830. 

Defendant's final proposition is without merit. The note was executed 
August 14, 1924, due ten years thereafter, to-wit, August 14, 1934. The 
four years statute of limitations (subd. 1, sec. 337, Code Civ. Proc.) was 
applicable, thus making August 14, 1938, the date upon which the statute 
of limitations would have run. However, the present action was com 
menced February 25, 1938, which thus was within ample time. 

For the foregoing reasons the judgment appealed from is affirmed. 

L O V E L L V. E A T O N 

1925, 99 Vt. 255, 133 Atl. 742 

B U T L E R , J . The action is tort for the recovery of the amount of a 
certain check for $1,500 made by the defendant, and payable to the plain-
tiff or order. The case comes here on plaintiff's exception to the sustaining 
of the demurrer to the complaint. 

The action is based on G.L. 6888, which provides that: 

Any person who makes, draws, utters or delivers a check, draft or order fiDr 
the payment of money upon any bank or other depository, knowing at the time 
of such making, drawing, uttering or delivery that the maker or drawer has not 
sufficient funds in or credit with such bank or other depository for the payment 
of such check, draft or order in full upon its presentation, and which is not p;iid 
in full upon presentation, shall be liable in an action of tort, on this statute, to 
the person injured thereby and for want of property, the body of the person so 
making, drawing, uttering or delivering such check, draft or order may be 
attached. 

The check in question bore date January 7, 1924, and was made and 
delivered to the plaintiff by the defendant December 22, 1923. The 
principal question raised by the demurrer is whether, as between the 
maker and the payee, the statute apphes to a postdated check. 

A "postdated check" is one that is made and delivered at some time prior 
to the day of its date. It is generally held to be payable at sight or upon 
presentation at the bank at any time on or after the day of its date. Morso 
on Banks, vol. 1, § 389; 5 R.C.L. 515, par. 36; Mohawk Bank v. Broderick, 
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13 Wend. (N.Y.) 133, 27 Am. Dec. 192. It differs from an ordinary check 
in that it carries on its face implied notice that there is no money presently 
on deposit available to meet it, with the implied assurance that ihere will 
be such funds on the day it becomes due. It is a valid instrument recog-
nized by and subject to the Negotiable Instruments Act, G.L. 2882, 3054, 
3055. It is a familiar and useful form of negotiable paper and plays an 
important part in the world of commerce. Ordinarily its purpose i j to 
obtain an extension of credit. The maker knows when he issues a postdated 
check that there are no funds on deposit then available to meet it, which 
the statute makes the essential element of the wrong for which the 
remedy is provided. 

It is not believed that the Legislature intended to abolish the use of 
such checks, or make their use necessarily wrongful. If the statute is con-
strued to apply to such a check, it has just that effect and would render 
the maker of most, if not all, such checks liable to a body [tort] action. 

Without the use of language that would make such intention unmistak-
able, such construction should not be placed upon it. The rules of con-
struction do not require it. Wlock v. Fort Dummer Mills, 98 Vt. 449, 129 
A. 311. The statute makes the knowledge by the maker of the want of 
funds in or credit with the bank at the time of making or delivering a 
check drawn on such bank an essential element of the wrong for which the 
statutory remedy is provided. Notwithstanding the comprehensive lan-
guage of the first part of the statute, we think its scope and application 
are restricted by the clause requiring such knowledge and that the Legis-
lature did not intend to include therein postdated checks. 

. . . Judgment affirmed and cause remanded. 

F IRST N A T I O N A L B A N K O F E U G E N E v. D O D D 

1926, 118 O r . 1, 245 Pac. 503 

Plaintiff bank brought action against William S. Dodd as executor of 
the estate of C. J. Dodd, deceased, upon a note executed by the defend-
ant's testator and the testator's wife. The note contained a promise to pay 
in the first person singular. Mrs. Dodd, although living was not joined in 
the action. Defendant demiured to the complaint and the demurrer was 
overruled. Defendant appeals. 

R A N D , J . . . . Defendant's contention is that, decedent and his wife 
being joint makers of the note, the obhgation arising from the transaction 
was joint, and that, since one of the makers has died, and the other is 
alive, the case comes within the common-law rule that, where two or 
more persons are bound jointly to pay a sum of money, and one of them 
dies, his death not only severs the joinder, but terminates the liability of 
his estate, which prevents the debt from being enforceable against his 
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representatives, and imposes the whole liability upon the survivors. 
That the joinder of decedent and his vî ife in maldng and delivering the 

note to the bank created a joint relation between them and resulted in a 
joint obligation upon their part is clear, but the obligation itself was both 
joint and several, and hence the rule referred to is not applicable, since 
the death of one joint obligor does not have that effect upon a joint and 
several obligation. 

Under the Negotiable Instruments Act, "where an instrument contain-
ing the words 'I promise to pay' is signed by two or more persons, they 
are deemed to be jointly and severally liable thereon." 

The lower court's order overruling the demurrer was affirmed. 

U N I T E D STATES v. S H A R P 

1954, 216 F.2d 602 

P E R C U R I A M . The United States sued in the District Court on a 
promissory note executed by the appellee (Sharp) to Henry A. Fetter 
Supply Co., under the terms of Title 1, of the National Housing Act, 12 
U.S.C.A. § 1701. As authorized by the Act, payment of the note was in-
sured or guaranteed by the Federal Housing Administrator. Fetter, for 
value, indorsed the note to Commercial Credit Company, who became a 
holder in due course. Appellee failed to pay the note. Upon demand of 
Commercial Credit Company, the United States paid it off, and thus be-
came a holder in due course. 

The appellee signed the note "Faducah Recreational Center by W. A. 
Sharp, Frop." Before appellee executed the note, he filed an application 
on Federal Housing Administration form 1178a for credit and this form 
was signed in the same manner as the note. 

Appellee contends, as he did in the court below, that he in fact ex-
ecuted the note in a representative capacity on behalf of Sharp's Recrea-
tions, Inc., a corporation, and that Faducah Recreational Center was 
merely the trade name of a bowling alley owned and operated by the 
corporation; further that he had also signed an apphcation for credit on 
form 1178a on behalf of the corporation. This alleged document was not 
and could not be produced. 

The court below, on the basis of this testimony, held that the appellee 
executed the note in a representative capacity and hence was not per-
sonally liable, and entered judgment in his favor. 

We agree with the United States that the judgment below was errone-
ous and that the appellee is personally liable on the note. 

Appellee signed the note in his personal capacity as owner or proprietor 
of Faducah Recreational Center. The instrument does not disclose the 
name of any principal for whom appellee purported to act. Nor did it 
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disclose on its face that he was in fact acting for any principal other than 
himself. Furthermore, the attempt to shiff liability to a principal undis-
closed on the note must fail as against the United States, a holder in due 
course. Applicable statutory and decisional law is too well known and 
uniform to warrant repetition here. 

The conclusion of the court below, that by reason of unreasonable 
delay in instituting the action, the government was barred from collecting 
the note from the appellee, cannot be sustained. The defense of laches 
does not apply where the United States enforces its rights. U.S. v. Sum-
merlin, 310 U.S. 414-416, 60 S. Ct. 1019, 84 L. Ed. 1283 and cases there 
cited. 

Judgment reversed. 

S T A R L E Y V. DESERET F O O D S C O R P O R A T I O N , et al . 
1938, 93 Utah 577, 74 P.2d 1221 

Action was brought on a note in the amount of $2,500.00 executed in 
favor of the Sugar Banking Company and signed as follows: 

Deseret Foods Corp. 
By Chas. N. Fehr, Pres., 
Grant Morgan. 

Judgment was rendered against the Deseret Foods Corporation and 
Grant Morgan. Morgan appealed contending that he was secretary of the 
corporation and not personally liable. 

FOLLAND, C H I E F JUSTICE. . . . The note on its face purports to be the 
joint obligation of the Deseret Foods Corporation and Grant Morgan. 
Appellant contends that he was entitled to show that he signed the note 
in a capacity other than as maker; that is, as secretary of the corporation 
for the purpose of completing the signature merely. In the absence of 
fraud, duress, or oppression parol evidence will not be received to explain 
or modify an instrument, unless there is something on the face thereof or 
in the manner of the signature to create an ambiguity or uncertainty as to 
the liability of the party signing, or unless there was a mutual mistake of 
fact as to the signing of the instrument . . . 

It is stated in 8 Amer. Jur. p. 217, considering section 20 of the Uniform 
Negotiable Instruments Act, our section 61-1-21, R.S. 1933: 

Under the provisions of the Uniform Act, it has been held that whenever the 
form of the paper is such as fairly to indicate in the light of common sense that 
the maker signs as agent or in a representative capacity for a disclosed person, 
he is relieved of personal liability if duly authorized. However, it is generally 
agreed that the determination of the liability of the signer depends upon the 
construction of a written contract, and that in accordance with the rule in 
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respect of all such contracts, the intention of the parties as derived from the 
instrument must, if the instrument or signature is not ambiguous or productive 
of douht, control the liability t)f the signer. 

Also on page 219 of 8 Am. Jur.: 

In order for an agent to be relieved from personal liability upon a negotiable 
instrument executed by him within the scope of his authority, he must not only 
name his principal but must express by some form of words that the writing is 
the act of the principal, although done by the hand of the agent. 

Judgment for plaintiff affirmed. 

S T R O T H E R v. L Y N C H B U R G TRUST & S A V . B A N K 

1931, 155 Va. 826, 156 S.E. 426 

Paul M. Strother and his brother William, infants, inherited from their 
father a house and lot. In a partition suit under order of the court, Mayo 
C. Brown, administrator of the father's estate and guardian for infants 
Paul M. Strother and his brother, sold the property and in part payment 
therefor received from one W. P. Owen, maker, a promissory note in the 
sum of $2,000 payable to the order of Paul M. Strother, to be delivered 
to the payee when he attained his majority. Mayo C. Brown, the guardian, 
in violation of the court's decree, induced the infant Paul M. Strother to 
indorse the note. Brown secured from the defendant bank a personal loan 
for $2,200 and deposited with the bank the infant's note, representing to 
the bank he was the owner. 

Before reaching his majority, the plaintiff Strother notified the de-
fendant bank of Brovra's fraud and repudiated his indorsement arid de-
manded the return of the note. The bank refused to return the note and 
suit was brought to disafBrm the contract of indorsement and recover 
possession of the note. The court below entered a ruling in favor of the 
bank and decreed the bank to be the legal holder of the note and entitled 
to collect from the maker. Strother, plaintiff, appeals. 

C A M P B E L L , J . . . . At common law the contracts of infants were 
divided into three classes—void, voidable and valid. 

The decisions regarding the status of an infant were conflicting, and not 
until the decision of this court in Mustard v. Wohlford, 15 Grat. (56 Va.) 
329, 76 Am. Dec. 209, was his status definitely determined in Virginia. 
That decision firmly established the doctrine that the acts and contracts of 
infants generally are voidable and an infant has the right of election to 
avow or disaffirm. 

. . . In an effort to harmonize the conflicting decisions of the various 
states regarding, not only the rights and liabilities of infants, but the 
rights and liabilities of corporations and adults as well, under both the 
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common law and law merchant, the Uniform Negotiable Instruments Law, 
based upon the English Bills of Exchange Act, was drafted by a commis-
sion headed by Judge Brewster and proposed to the several states of the 
Union for enactment. By an act passed at the 1897-98 session of the Gen-
eral Assembly, Virginia, with some minor exceptions, adopted the uni-
form law. Among the provisions contained therein is this section: "The 
indorsement or assignment of the instrument by a corporation or by an 
infant passes the property therein notwithstanding that from want of 
capacity the corporation or infant may incur no liability thereon." Section 
5584, Michie's Code. 

Our opinion is that when the American act and the English act are 
compared it is apparent that the former act only intended to say that one 
who held such an indorsement had title to the property unassailable by 
the maker and all the previous indorsers of the instrument, but it was not 
intended to destroy the common-law right of the infant to plead infancy 
and avoid his act after majority. The language employed in the section 
does not import an intention to radically change the status of an infant 
with reference to his contracts relative to negotiable paper. If such a con-
clusion had been intended by the draftsmen of the act, the intention would 
have been manifested by the employment of apt language about which 
there could have been no room for argument. 

. . . A pioneer case (in fact, the only case we have found) construing 
section 22, article 1, of the Negotiable Instruments Law (Code No. 5584) 
is the case of Murray v. Thompson, 136 Tenn. 118, 188 S.W. 578, 579 
L.R.A. 1917B, p. 1172. In holding that the common-law rule was not 
abrogated by the enactment of section 22 of the Negotiable Instruments 
Law, Judge Williams said: 

It was to make certain and uniform the law on this point that section 22 was 
embodied in the Negotiable Instruments Act. In stipulating that the indorse-
ment of the instrument by an infant "passes property therein" it was meant to 
provide that the contract of indorsement is not void, and that his indorsee has 
the right to enforce payment from all parties prior to the infant indorser. The 
incapacity of the minor cannot be availed of by prior parties. 

It was not intended to provide that the indorsee should become the owner of 
the instrument by title indefeasible as against the infant, or to make the act of 
indorsement an irrevocable one. 

. . . The purpose and effect of this section are merely to affirm the unwritten 
rule that title to the instrument may he traced through such an indorsement. 
The section in no wise affects the liability of the corporation or infant, or the 
right of either, where the right exists, to disaffirm and recover the instrument in 
whosoever hands it may be. 

For the reasons stated it follows that we are of opinion that the effect 
of the disaffirmance of his contract of indorsement by the appellant was 
to extinguish any interest the appellee Lynchburg Trust h- Savings Bank 
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acquired under it; that the title to the note executed by W. P. Owen is 
in appellant (Strother) and he is entitled to have the note redelivered to 
him by the bank. 

Review Questions and Problems 

1. D, a commission agent for the marketing of agricultural products, 
made an advance payment to P, a tomato grower in Baja, California, 
by way of a paper that said, "Bank of America, Pay to P $1,000 
(signed) D." Is this negotiable? 

2. The maker of a note wrote below his signature: "This note is part of 
agreement dated January 19, 1921." Does this language affect the 
negotiability of the note? 

3. "SCHOOL WARRANT 
School District No. 47 will pay to the order of P Out of any 
money belonging to said district not otherwise appropriated 

/ s / A. Drawer, Chairman, Board 
Payable at U.S. Nat'l Bank" 
Is this instrument a check? Is it negotiable? 

4. S was a real estate agent and was attempting to find a buyer for a 
house owned by M. The consideration that S was to receive in the 
event a buyer was found was set at $250. Therefore, M gave the fol-
lowing note to S: 

"I promise to pay to the order of S $250 if he sells my house. 
(Signed) M." 

Is the note negotiable? If S sells the house, is it negotiable? 
5. A enters into a contract with P to purchase from P a used car for 

$500. A gives P a note which contains the following statement: 
"This note is given in connection with the purchase of one used 

Overland car from the payee." 
The note was negotiated to a third party who is now attempting to 

recover on it. A desires to set up as a partial defense that the car was 
not as represented. May he do so? 

6. A note contained a provision: "This note is given to take up the 
freight and rehandling of N.P. car 43607, and proceeds from resale 
of said car shall apply on this note." Is this note negotiable? 

7. A promised to pay to B or order the sum of $300 and the amount of 
taxes to be paid upon a certain stipulated mortgage. Could such an 
instrument be negotiable? Suppose it had been $300 and New York 
exchange? 

8. A executed a note in favor of B in payment of rent on a house. The 
note provided that it was void if the house was destroyed before the 
maturity of the note. Is the note negotiable? 

9. Is a note which has the following clause negotiable? 
"Payable June 1, 1952, or sooner in case I sell my house." Suppose 

it had read, "On or before June 1, 1952"? 
10. D executed a demand note payable to the order of P. The note pro-

vided for 4 per cent interest payable semi-annually and that failure 
to pay interest within 10 days after due date would cause entire note 
to become due and payable at once. When would the Statute of 
Limitations begin to run on this note? 
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13. 

14. 

11. A executed a note in favor of a life insurance company. The note 
provided that if A died before maturity of the note the amount due 
thereon should be deducted from the amount due on the policy. Is 
the note negotiable? 

12. R Corporation drew a trade acceptance on A payable to the corpora-
tion in connection with the sale of goods. A wrote on the instrument: 
"Accepted for payment as per R contract for amount and date shown 
hereon." R Corporation indorsed to B. If A has defenses can he assert 
them against BP Would the result be the same if A had written "sub-
ject to the terms of R contract"? 
A is the holder of corporate bonds which contain a clause "subject to 
a mortgage." Can the bonds be negotiable? 
A check contained a notation on its face, "For berries to be delivered 
us June 8th." Could this check be negotiable? 

15. A liote contains a clause: "This note is payable when the Post Office 
accepts my building from me." Is it negotiable? 

16. A accepted three trade acceptances which contained the following 
clause: "the obligation of the acceptor of this bill arises out of the 
purchase of goods from the drawer. Upon the acceptor hereof sus-
pending payment, giving a chattel mortgage, suffering a fire loss, 
disposing of his business, or failing to meet at maturity any prior 
acceptance, this trade acceptance, at the option of the holder, shall 
immediately become due and payable." Could this instrument be 
negotiable? 

17. M executed a note to P, his dentist, promising to pay $480 in monthly 
installments of $20. The note states that, "In case of death of the 
maker, all payments not due at date of death are cancelled." Two 
days after execution H acquired the note. H now sues to recover on 
the note, but M defends that it was given to pay for dental work 
never performed and that a warranty was breached. Is the note 
negotiable? 

18. M purchased shares of a corporation being formed by P, to be the 
Opp Market. In payment M gave P a paper reciting: "In terms as 
stated below, I or we promise to pay to the order of P $5,000 for 
value received payable at Bank of Opp, Alabama. The above sum of 
$5,000 to be paid by M from his share of the profits of the Opp 
Market as said business concern shall earn profits." Is this instrument 
negotiable? If not, is it otherwise enforceable? 

19. A and B executed their promissory note for $7,000 to P to secure his 
release of an interest he held in certain investment property. The note 
was dated March 18, 1948, and stated that it was due "On or before 
August 20, 1948." A signed, but before B signed and handed P the 
note, B made a marginal notation. "Payment when trusteeship is 
settled." When is this note due? 

20. P sold M an Electro-Freeze for making frozen custard. M gave P an 
instrument for the balance of purchase price, $2,767.50, in which he 
promised to make monthly installments "to the seller . . . at the 
office of Mutual Investment Corporation." P has indorsed the note to 
Mutual Investment Corporation, which now sues M thereon. M at-
tempts to defend because of certain defects in the Electro-Freeze 
machine. Mutual Investment insists that since the instrument is a 
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negotiable note, it is free of personal defenses between the original 
parties because of its status as a holder in due course. Is the instru-
ment negotiable? 

21. M gave P a note in the principal sum of $9,720, to be paid in 18 
monthly installments. For this note the borrower only received 
?8,658.62. The interest was computed for 18 months and the amount 
included within the face of the note. The note stated that in case of 
default of any installment of principal or interest, "the principal sum 
atove mentioned, or any balance that may appear to be unpaid 
thereon, shall at the option of the legal holder hereof thereupon be-
come immediately due and payable without notice." M defaulted in 
two monthly installments after paying two others. May P collect the 
full unpaid balance of the principal sum? 

2 
N e g o t i a t i o n 

4-46. In general. Negotiation is the transferring of an instrument 
from one person to another in such manner asjto^onvej j i t le and to con-
stitute the transferee the holder thereof. If the instrumenMs payable to 
bearer; jt-js negotiated by delivery/lf it is payable to order J t is negptiatal 
by^he indorsement of the ho lde^nd by delivery. Thus A may negotiate 
a check payable to his order byTrSorsing it 'Tay to the order of B, 
(signed) A" and by delivering it to B. Negotiation is not the exclusive 
method of transferring the property in a negotiable instrument. In the 
above illustration A, by delivery without indorsement, might have trans-
ferred the property in the check to B, but such a transfer would not have 
given B a title free from any equities that the drawer might have had 
against A. In the latter case, B would not be a holder of the instrument. 

The indorsement, in the case of order paper, must be written on the 
instrument itself; or if no space is available on the instrument itself, it may 
be placed on a paper firmly attached thereto. Such a paper is called an 
allonge. The signature of the indorser, with or without additional words, 
is a sufficient indorsement. Thus, a statement that the indorser "hereby 
assigns the within instrument" is usually held to constitvite an indorsement 
and negotiation unless language is used which clearly indicates a different 
intention.^ 

The indorsement must be for the entire instrument; that is, A cannot 
indorse to B $50 out of a $100 check; he must indorse the whole amount 
to B or the negotiation is invalid. Likewise, where A purports to trans-
fer the instrument to B and also to C, severally, this transfer does not 
operate as a negotiation; but a negotiation to B and C jointly is valid. 
Both B and C must indorse, unless the one indorsing has the authority 
to indorse for the other.^ In case part of an instrument has been paid, it 
may be indorsed as to the residue. 

It should be remembered that indorsement is necessary for negotiation 
only in the case of order paper. In order to have a valid indorsement, a 
payee of order paper must write his indorsement on the instrument the 
same way his name appears as payee.-'' It is necessary that the name used 

1 Implement Credit Corp. v. Elsinger, page 469. 
2 United States Fidel. & G. Co. v. Peoples' National Bank, page 471. 
3 American Motors Acceptance Corp. v. Heckerman, page 472. 
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identify the payee and indorser as the same person.^ The forms of indorse-
ment that appear upon order paper are of several types and create difiFer-
ent rights and liabihties between the parties. The Uniform Negotiable 
Instruments Act states that the indorsements may be e i t h e r ^ b l a n k or 
special and may also be either qualiJ^d,_condjt^_aL^^ restrictive.^ These 
types of indorsements will be bnefly considered in turn. 

N E G O T I A T I O N BY I N D O R S E M E N T 

4-47. Blank indorsemenh Aj^lanl^ indorsement consists of the in-
dorser's name written on the instrument or the paper attached thereto 
for that purpose, and is the form of indorsement most generally used. 
This indorsement changes^ ordeiL4}aperJo_,b^^ the 

jonly^or last indorsement. However, as mentioned in Section 4-37 there 
is some judicial authority for the proposition that a blank indorsement 

special indorsement continues to be bearer paper. For 
example, a check, on its face, payable to "Henry Smith or order," if in-
dorsed "Henry Smith," carries a blank indorsement. By this indorsement, 
coupled with delivery, Henry Smith has relinquished all rights that he 
had to the instrument, without directing that it be paid to any particular 
person. Consequently, any person who bears the paper or has possession 
thereof may recover on the same, regardless of how he received it. A thief 
or a finder could, by delivery, pass title to the instrument or could present 
the instrument for payment to the primary party, and, if payment were 
made, the primary party would be protected against the real owner. 

A person receiving an instrument indorsed in blank may protect himself 
by changing the indorsement from blank to a special indorsement. 

This is accomplished by writing over the signature of the indorser in 
blank any indorsement consistent with the intention of the parties, for 
example, A, a holder, may write over the blank indorser's signature, "Pay 
to the order of A." 

4-48. Special indorsement. By this form of indorsement the indorser 
designates a certain indorsee to whom the instrument is payable. It is not 
necessary that the indorsement contain the words "or order." Since the 
indorser specially names a person who is to receive payment of the in-
strument, the paper continues order paper and such special indorsee must 
indorse the paper if further negotiation of the instrument is made. The 
following is an example of a special indorsement: "Pay to William H. 
Lee." This is equivalent to "Pay to the order of William H. Lee." 

^ Glaser et ux. v. Coimell, page 474. 
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4-49. Qualified indorsement. A qualified indorsement is so named 
because it qualifies or limits the liability of the indorser. By indorsing an 
instrument ^wiHT a blank or special indorsement, the indorser attaches 
liability to himself conditional upon the failure of the primary party to 
pay. Each indorsement of this character adds additional security to the: 
instrument. There are many situations, however, in which the hgldfii, of 
negotiablejape£_would^ot care to assume this Liability; that is, vvrhere 
theTolvency of the primary_party is doubtful; or where the holder of the 
paper is a mere trustee for others entitled to the beneficial interest, such 
as the trustees in trust deeds used as securities for loans. Liability is 
avoided, in part, by the indorser under such conditions through use of a 
qualified indorsement which includes the words "without recoursej' or 

<;i|ni1f)r imporf- These words mean "not to be liable_as-aa^ 
indoreerJlThe effect of such indorsement relieves the indorser of his con-
ditional liability. However, such indorser continues liable on warranties 
like a vendor of chattels or an assignor of a chose in action.® It must be 
noted, however, that words of assignment used in an indorsement do not 
necessarily make the indorser a qualified one although it has been held 
otherwise. A majority of the courts hold that the language, "I hereby 
assign the within instrument to A" is a special unqualified indorsement. 
A qualified indorsement does not affect the negotiability of the instrument; 
neither does it prevent a holder from becoming a holder in due course. 

4-50. Conditional indorsement. A_onnditional indorsement is a 
special indorsement wiA added words creatiiig._a condition that must 
happen before the special indorsee is entitled to payment. This fiopdition.. 
is bindipg between the indorser and subsequent purchasers, but the 
primary party on the paper may disregard such condition and pay the 
holder, whoever he may be, whether or not the condition has been met. 
Until the condition is met, any holder who receives the proceeds of the 
paper holds the same as a trustee for the conditional indorser. 

Thus in the event that the condition is not fulfilled and the holder has 
received payment an accounting must be made of the funds so received 
to the conditional indorser. Consequently, any person who takes the paper 
after such a conditional indorsement is charged with knowledge of the 
condition. The following is an example of such indorsement: "Pay to the 
order of W. J. Robert upon the delivery of one Ford car No. 79643 on 
June 3, 1962." 

4-51. Restrictive indorsement. There are many situations in which 
the holder of negotiable paper wishes to part with the possession of the 
paper, and at the same time reserve to himself or to some third person 

® United States Finance Co. v. Ohio Home Service, Inc., page 475. 
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the right to the proceeds of the instrument. These situations are accom-
plished by the restrictive indorsement. Restrictive indorsements apphca-
ble to order or bearer paper are used chiefly in connection with the 
transfer of commercial paper to agents for the purpose of collection. Such 
indorsements are of major importance in the banking business. 

The Uniform Negotiable Instruments Act in § 36 defines restrictive 
indorsements as follows: "An indorsement is restrictive, which either— 
1. Prohibits the further negotiation of the. ipsJxumcnt; or 2. Constitutes 
t l ^ indorse the agent of the indorser; or 3. Vests the title in the indorsee 

. ^ ^ E e ^ s e of some other person. But the mere absence of 
words implying power to negotiate does not make an indorsement restric-
tive." 

Sec. 37 of the Act provides: "A restrictive indorsement confers upon the 
indorsee the right-1. To receive payment of the instrument; 2. To bring 
any action thereon that the indorser could bring; 3. To transfer his rights 
as such indorsee, when the form of the indorsement authorizes him to do 
so. But all subsequent indorsees acquire only the title of the first indorsee 
under the restrictive indorsement." 

is an example of a restrictive indorsement 
which "prohibits_further negotiation of the instrument." By this indorse-
ment K. Schmidt is the only person authorized to receive payment. This 
type of indorsement is not widely used and the legal implications of such 
indorsement are not clearly defined. "Pay to the First National Bank, 
Champaign, 111. for collection" is a restrictive indorsement which "con-
stitutes the indorsee the agent of the indorser." The bank here receives 
only the possession of the instrument, with power to collect, and upon 
collection of the proceeds holds such as agent for the indorser. The re-
strictive indorsee, tlie First National Bank, may transfer its rights, "but 
all subsequent indorsees acquire only the title of the first indorsee under 
the restrictive indorsement." "Pay A in trust for H" or "Pay A or order for 
the account of H" (A being person other than the indorser) are examples 
of restrictive indorsements which "vest title in indorsees in trust for or to 
the use of some other person" than the indorser. This type of restrictive 
indorsement is very different from that wherein the restrictive indorsee 
holds title as agent for and on behalf of the indorser. By this third type 
the indorser divests himself, not only of the legal title to the paper, but all 
the beneficial interest, in that the proceeds upon collection are held by the 
indorsee in trust for a third person. All subsequent indorsees take subject 
to the notice of the trust rights on behalf of a third person, and to this 
extent negotiability has been impaired, but there is a difference of opinion 
as to whether the rights disclosed by the indorsement should permit the 
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introduction of defenses by prior parties and thus make impossible subse-
quent indorsees acquiring the status of holders in due course.® 

4-52. Transfer of unindorsed order paper. Negotiati^ of bearer 
CfTgLiljify^'^P^''''^^'^ ^y delivery, whereas negntiatinn of nrder paper is 
accomplished by,indorseinent aad^delivery. However, this difference does 
not mean that order paper may not be transferred without indorsement. 
An instrument may_be lransfer̂ ^̂ ^̂  of the payee 
or the special indorsee. The person who receivgs the paper, however, 
cannot be called an indorsee, but iŝ  properly designated as a transferee of 
unindorsed OTder paper. This transferee occupies the same position and 
has only suchJitle_as-the-tr^is£eror fiad His position is somewhat superior 
to that of the assignee of a simple contract, in that he has the additional 
right to have the indorsement of the transferor. In the absence of a 
different understanding, a transferee appears to have the right to an 
unqualified indorsement. Such transferee, therefore, may become a holder 
in due course at the time he receives the indorsement, if he has received 
no knowledge of defenses prior to such indorsement. By a regular indorse-
ment the indorsee receives a better title than the indorser. A transferee, 
however, receives only such title as the transferor had. 

4-53. Indorsement of bearer paper. Bearer paper isjafigotiateiLiffi. 
delivery_and requires no indorsement. Whether negoti^le paper is bearer 
p ^ r is det^miined either at its origin, or when the only _pr the last 
i n d o ^ e ^ n t of order paper is in blank. Negotiable paper is order 
p a ^ r on its face or bearer on its facfi^ Order paper on itsjacg, however, 
rnayjiemmf^ bearey pappr w^p" tKp-nnly nr Inst- indorsemenLis in blank. 
I t jnmt be noticed, however, that even thmigli^arer_paper on its facejg 
indorsed specjally^ it ye±. xemains . bearer,_and-dfles-J3iQLJ:eqxiire further 
i^rTrcprnf^ fr>r negotiation. Also, order paper on its face indorsed in 
blank needs no further indorsement. However, if it is later indorsed 
specially, it is generally concluded that it again becomes order paper and 
needs further indorsement for negotiation. 

For example. Brown, the holder of a note made by White, payable "to 
Brovm or bearer" is payable to bearer on. its. face. Even though Brown 
transfers the note to Smith by a special indorsement, " P a y j g ^ i t h , signed 
Brovyp." Smith takes_diejiota.i»y--deli3iery x u i L ^ 
paper remajnsnBeareTpa^r, and Smith can negotiate it to Dorsey by 
deliveirjrTOly. If White executed his note payable "to the o ^ g r j o L S r g ^ , " 
the papgrj^n2d be order paper^n_its fa^e. Before Brown can negotiate 
such paper an indorsement is required. If Brown signs his name._onjhe 
paper it̂  blank and delivers tn Smith, Smfth be£omes the holder of 
bearCT p j ^ r j b g c a m g j h e only and last indorsement is in blank. Suppose 

« South End Bank and Trust Company v. Nasin, page 476. 
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that Smith transfers the paper to Dorsey by a special indorsement, "Pay to 
Dorsey, (signed) Smith." Does Dorsey now become an indorsee-holder of 
order papeirso thatliiTindorsement by Dorsey is required for negotiation? 
As a matter of practice, such indorsement is usually required. If an only 
or last indorsement in blank makes order paper hgarer pgper^ i<- ioJlows 
that if thg, only j a iast indorsement̂ ^^ it should become order 
paper. Thus, paper, bearer upon its face remains bearer paper, but order 
paper ra its face is order or bearer paper depending upon the last indorse-
m ^ t 

There is case law, however, that holds that a person in possession of a 
negotiable instrument originally order paper on its face that carries a 
blank indorsement may consider such paper bearer paper even though 
the last indorsement is special. This means that once order paper is 
indorsed in blank it remains bearer paper and title passes by delivery. All 
special indorsements subsequent to the blank indorsement may be stricken 
permitting the party in possession to rest his title on the prior blank 
indorsement. 

Although an indorsement is not necessary to pass legal title to bearer 
paper, as a practical business situation it is often advisable for the purpose 
of additional security to obtain the transferor's name on the paper. Such 
indorsement renders the person so signing liable as an indorser. Thus 
bearer paper is often indorsed either specially or in blank. 

4-54. Sgrrender to the drawee not negotiation. It is customary for 
a holder, when presenting a check or other bill of exchange to the drawee 
for payment, to write his name across the back of the instnmient. Such 
writing is not an indorsement, and the transfer of the instrument from the 
holder to the drawee for payment and discharge is not a negotiation. A 
negotiable instrument, when transferred from one person to another by 
delivery or indorsement, is a sale of the instrument, thus enabling it to 
pass as money. The passing of an instrument from the holder to the 
drawee, on the other hand, is a surrender of the instrument for discharge 
and is not a negotiation. Therefore, no indorsement is necessary to entitle 
the holder to receive payment. If the drawee refuses payment because of 
the failure of the holder to indorse, the drawee breaches a contract with 
the drawer, because the drawee by his contract has promised to pay any 
person ordered by the drawer to be paid. A person signing his name on an 
instrument before surrender to the drawee has no liability as an indorser, 
because the drawee does not occupy the position of a holder. The signa-
ture upon a bill of exchange before surrender to the drawee for payment 
merely acts as a receipt for money so far as the drawee is concerned. 
Notwithstanding the legal principle here announced, drawee banks in 
discharging checks universally require the holder to affix his signature in 
blank upon the paper. 
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I M P L E M E N T C R E D I T C O R P . v. E L S I N G E R 

1954, 268 Wis. 143, 66 N.W.2d 657 

. . . Action by the plaintiff Implement Credit Corporation (hereinafter 
referred to as the "finance company" ) against the defendant Robert 
Elsinger for balance due upon defendant's negotiable cognovit note. 

The plaintiff finance company was incorporated in 1949 by a group of 
five or six implement dealers residing in different parts of the state for 
the purpose of providing a finance service to members of the Wisconsin 
Implement Dealers Association by purchase or discount of their paper. 
The latter association was formed by the farm implement dealers of the 
state to promote their mutual interests and has no direct connection with 
the finance company, although some of the incorporators of the latter 
were also members of the association. The finance company limits its 
purchases to dealers who are members of the association. 

Before the finance company will purchase customer notes and condi-
tional sales contracts from a dealer who is a member of the association it 
requires each dealer to sign an agreement printed in booklet form, which 
contract refers to the finance company as "the corporation." The pertinent 
provisions of such contract are as follows: 

1. The contracts and customers' notes and chattel mortgages submitted to 
the corporation under this agreement will be upon the fonn or forms approved 
by the corporation. 

. . . (5a) All notes and contracts for new equipment sold by the dealer, 
assigned to the Implement Credit Corporation by the dealer Shall be Without 
Recourse, except that the above reserve account shall be available to reimburse 
the Corporation for any loss sustained. 

Such an agreement had been executed between Bierman-Turnacliff, Inc., 
a farm implement dealer of Hartland, Wisconsin, and the plaintiff finance 
company prior to the transaction involving the defendant Elsinger herein-
after set forth. 

Under date of June 5, 1952, Elsinger executed a negotiable promissory 
note in the sum of $3,984, payable to the order of Bierman-Turnacliff, 
Inc. in twenty-four monthly installments of $166 each. Attached to such 
note was a conditional sales contract bearing the same date, executed by 
Elsinger, as purchaser, to Bierman-Turnacliff, Inc., as seller, purporting 
to cover the purchase of a certain described tractor, harvester, and husker 
for a purchase price of $5,299.25. A down payment of $1,801.75 was 
recited and deducted but there was added to the balance $2.50 to cover 
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"report and recording," and $484 to cover the finance charges and life 
insurance premium, making the total amount payable $3,984, this being 
the amount of the face of the note. On the back of the note there was 
printed an assignment form which stated, "The undersigned does hereby 
sell, assign and transfer to the Implement Credit Corporation, all of their 
title and interest. . . ." This assignment was completed by the payee and 
the instrument delivered to the plaintiff. The plaintiff Implement Credit 
Corporation brought an action against the defendant maker, Robert 
Elsinger on the note, claiming to be an indorsee. 

CUBBIE, J. . . . The second point raised by defendant is that the assign-
ment to plaintiff appearing on the back of the note did not constitute an 
"indorsement" within the provisions of the N.I.L. In order for the plaintiff 
to be a holder in due course of the instrument within the provision of 
§ 116.57, Stats., § 52 of the N.I.L., it must have been "negotiated" to 
plaintiff. Section 116.35 Stats., section 30 of the N.I.L., provides: 

An instrument is negotiated when it is transferred from one person to another 
in such manner as to constitute the transferee the holder thereof. If payable to 
bearer, it is negotiated by delivery; if payable to order it is negotiated by the 
indorsement of the holder completed by delivery. 

An "indorsement" is defined in the succeeding § 116.36, Stats., § 31 of 
the N.I.L. as follows: 

The indorsement must be written on the, instrument itself or upon a paper 
attached thereto. The signature of the indorser, without additional words, is 
a sufficient indorsement. 

Therefore, the signature "Bierman-Turnacliff, Inc." on the back of the 
note without any words of assignment would have constituted an indorse-
ment. Does the addition of the words of assignment printed above such 
signature prevent it from being an indorsement? The general rule appli-
cable is stated in 8 Am. Jur. Bills and Notes, p. 55, sec. 320, as follows: 

The rule supported by the weight of authority and reason is that an assign-
ment written on a negotiable instrument constitutes an indorsement of it, but 
there is authority that it does not have such an effect, at least where it is an 
assignment of the assignor's interest in the instrument rather than of the in-
strument itself. . . . 

The general rule is that a writing on the back of a bill or note with the 
intention of transferring tide is an indorsement, although it is in terms an 
assignment, but in some jurisdictions, however, such a transfer has been held 
not an indorsement. 

In Thorp v. Mindeman, 1904, 123 Wis. 149, 152, 101 N.W. 417, 418, 68 
L.R.A. 146,107 Am. St. Rep. 1003, a mortgage note was transferred by the 
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payee thereof to the plaintiff by means of the follovnng assignment written 
upon the note: 

For value received, I hereby sell, transfer and assign the within note and the 
interest coupons thereto attached and numbered four to six inclusive (previous 
interest coupons having been paid, and surrendered) to Josephine Thorp, 
without recourse. 

The court held that such assignment constituted an indorsement within 
the law merchant. Such reference to the law merchant must be deemed 
to mean the law merchant as embodied in the N.I.L. adopted by our 
legislature when it enacted ch. 356, Laws of 1899, which enactment was 
effective prior to the date of the assignment to plaintiff. The N.I.L. in most 
respects is but a codification of the law merchant. 10 C.J.S., Bills and 
Notes, sec. l ib, p. 419. In arriving at its conclusion that the assignment 
constituted indorsement, the court stated, 123 Wis. at p. 162, 101 N.W. 
at p. 422: 

While there is doubtless some authority tending to support appellants' claim 
(that the assignment did not constitute a commercial indorsement) we thmk 
that there can be no doubt that the transfer in the present case must be held 
to be a commercial indorsement. . . . 

It is our considered judgment that the learned trial court properly held 
that plaintiff was a holder in due course of defendant's note. 

Judgment affirmed. 

UNITED STATES FIDEL & G. CO. v. PEOPLES' NATIONAL BANK 
1960, 24 in. App. 2d 275, 164 N.E.2d 497 

Plaintiff issued a policy of insurance on a tractor owned by Moden. The 
tractor was damaged and plaintiff arranged with Roesch-Zeller, Inc. to 
make repairs. Plaintiff mailed a draft to cover the repairs payable to the 
order of Moden and Roesch-Zeller, Inc. Moden endorsed the check and 
deposited it in his account at defendant bank. The bank credited his 
account and honored checks drawn against this deposit. Subsequently, 
plaintiff was required to pay Roesch-Zeller, Inc. The lower court held 
that plaintiff could recover the amount of the draft from defendant bank. 

SoLFiSBtmc, PREsmiNG JUSTICE. The defendant in its brief and argu-
ment is compelled to ackiowledge its fault in failing to secure the en-
dorsements . . . before cashing the draft in controversy. The applicable 
section of the Illinois Negotiable Instruments Act (which is identical with 
Section 41 of the Uniform Negotiable Instruments Act) provides: "Where 
an instrument is payable to the order of two or more payees or indorsees 
who are not partners, all must indorse imless the one indorsing has 
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authority to indorse for the others," . . . Although decisions involving 
so-called "missing endorsements" are few and although no reviewing 
court in Illinois has considered such a case, the Illinois decisions involving 
forged endorsements and other irregular endorsements provide settled 
authority for the rule that one called upon to act upon the faith of a 
written instrument, including an endorsement of commercial paper, must 
ascertain its genuineness at his peril. The principle rests in public policy 
and has been universally considered necessary for the security of com-
mercial transactions. . . . The soundness of this principle cannot be 
seriously questioned. The absence of an endorsement by the holder is, in 
our view, more serious than a forged endorsement for the reason that the 
former is easily discernible while the latter is the result of an error in the 
identification of the payee. If, as has been said, it is the duty of the 
cashing bank to know to a positive certainty the identification of the 
payee or the payees named therein and its failure so to do imposes a duty 
of reimbursing the drawee, it seems abundantly clear that the failure to 
secure the endorsement of all the payees imposes an even greater duty on 
the cashing bank. While the defendant bank in this case seeks to find a 
defense in the position that it was merely acting as an agent for collection 
on behalf of its depositor, Moden, the record herein and the authorities 
indicate that in fact this was a deposit available for immediate withdrawal 
and not a true collection. Finally, it is our conclusion that the rule is that 
a drawer-drawee arid a damaged payee each has a cause of action against 
a cashing bank for damages sustained where the cashing bank fails to 
obtain the endorsements of all co-payees on a check or draft, . . . 

Affirmed. 

AMERICAN MOTORS ACCEPTANCE CORP. v. HECKERMAN 
1960, (Texas) 332 S.W.2d 345 

The defendant executed a promissory note payable to the order of 
"Fashion Plate" at the request of one Whitten with whom defendant had 
placed an order for certain tailor-made uniforms. "Fashion Plate" was the 
assumed business name of a business ovraed and operated by Whitten. 
The note was purchased by the plaintiff from "Fashion Plate Wares, Inc.," 
a corporation of which Whitten was an ofiicer. The only indorsement upon 
the note was 'The Fashion Plate Inc. by s/William Edward Whitten," 
The defendant contends that there was a failure of consideration and 
fraud. The lower court ruled in favor of the defendant in an action brought 
by the plaintiff, present holder of the note. 

LANGDON, CHIEF JUSTICE. . . . Since the defense of failure of con-
sideration would not be available to defendant as against a plaintiff who 
is a holder in due course, we deem it appropriate to discuss plaintiff's 
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second point of error, in which it is contended that the trial court erred 
in finding that plaintiff was not a holder in due course. 

. . . The note was made payable to "Fashion Plate," the individually 
owned business, and not to the corporation. Fashion Plate Wares, Inc. 
Plaintiff contends that the note was negotiated to it by Whitten as an 
ofiicer of the corporation, and that the payee named in said note, as well 
as the indorsement, "The Fashion Plate, Inc." (the name of the Missouri 
corporation), are merely misnomers; that the real payee in said note and 
the real indorser thereof was the Texas corporation of which William 
Edward Whitten was an ofiicer, and that plaintiff is, therefore, a good 
faith holder in due course. 

Article 5934, Sec. 49, Vernon's Annotated Texas Civil Statutes, provides, 
in substance, that title to a note payable to the order of a named person 
may be transferred without indorsement, but such a transfer passes only 
an equitable title; it is not a transfer within the law of negotiable instru-
ments. Negotiation of the instrument for the purpose of making the 
transferee a holder in due course takes effect only as of the time, and at 
the date, when the indorsement is actually made. In the absence of such 
an indorsement, the transferee's title is subject to whatever equities exist 
against his transferor. 

. . . We have carefully considered plaintiff's Point Two, wherein it is 
contended that the trial court erred in finding that plaintiff was not a 
holder in due course of the note in question. For the reasons already 
stated, we reject and overrule this contention. 

. . . Here we have two separate and distinct legal entities: the named 
payee, "Fashion Plate," the assumed name of William Edward Whitten, 
under which he conducted a business as an individual, constituting the 
first legal entity; and the corporation. Fashion Plate Wares, Inc., the 
second legal entity. Whitten was the sole owner of "Fashion Plate," an 
unincorporated business, and was one of the incorporators of "Fashion 
Plate Wares, Inc.," a Texas corporation. We do not believe that this case 
falls within that hne of cases wherein the name of the payee is wrongly 
designated, misspelled, or abbreviated. The defendant, maker of the note 
in question, is shown, without dispute, to have dealt with Whitten in his 
individual capacity, under his assumed name of "Fashion Plate" and the 
payee in said note was so designated. Also, it was estabhshed without 
equivocation that plaintiff dealt with Whitten only in his corporate 
capacity, as a representative of Fashion Plate, Inc. or Fashion Plate Wares, 
Inc. Since the indorsement was not that of the payee, the plaintiff trans-
feree was not a holder in due course, but took the note subject to the 
defenses available to the defendant against the named payee. 

. . . Finding no error, the judgment of the trial court is affirmed. 
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GLASER et ux. V. CONN ELL 
1955, (Wash.) 289 P.2d 364 

The note in question was made payable to the order of "Holdorf Oyster' 
Corporation" and was inscribed on the reverse side as follows: 

Pres. Dwight Holdorf 
Sec. Opal Holdorf 

The words "Pres." and "Sec." were typewritten and the names of the 
officers were signed in ink. Glaser, the plaintiflF, claims to be a holder in 
due course free from defense of fraud alleged to have been imposed upon 
Marguerite L. Connell, defendant, the maker of note, by one Errion, an 
agent for Holdorf Oyster Corporation. Claser, the plaintiff, claims to have 
purchased the note for value and in good faith as an indorsee from the 
payee. The defendant alleges Glaser is not a holder in due course free 
from defenses because the purported endorsement is defective. The court 
below held that Glaser was not a holder in due course and that the words 
inscribed on the reverse of the note were not a proper corporate endorse-
ment. Plaintiff appeals. 

DONWORTH, J. . . . It will be noted that on the back of the note . . . 
the Holdorf Oyster Corporation is not mentioned. The only endorsement 
are the words, Pres. Dwight Holdorf, Sec. Opal Holdorf. Title to a note 
does not pass by delivery alone. RCW 62.01.030, 62.01.031 and 62.01.049 
have not been complied with. 

. . . It is true, under the statute, as provided in RCW 62.01.049 that the 
endorsee can compel the holder to endorse the note, but this only takes 
effect as of the time when the endorsement is actually made. Hanson v. 
Roosch, 104 Wash. 257, 176 P. 349. 

. . . If a note is payable "to order" it is negotiated by the endorsement 
of the holder completed by delivery. RCW 62.01.030. The endorsement 
must be written on the instrument itself or upon a paper attached thereto. 
RCW 62.01.031. The endorsement is an additional contract on the instru-
ment and generally will enhance the stability of the note. See RCW 
62.01.066. 

The literal meaning of indorsement is writing on the back, derived from the 
Latin indorsa. In this connection, the word is used to indicate a legal trans-
action, effected by a writing of one's own name on the back, whereby one not 
only transfers one's full legal title to the paper transferred, but likewise enters 
into an implied guaranty that the note or instrument will be duly paid. . . . 
The indorsement cannot be by parol and the proper place for writing it is on 
the back of the instrument. . . . Ogden, Negotiable Instruments (5th ed.) 183, 
§ 112. 
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When a negotiable insti'ument is payable to order, an endorsement by 
the payee is essential to constitute the transferee a holder in due course. 
Willett V. Central Yakima Ranches Co., 126 Wash. 587, 219 P. 20. The 
vital issue on this appeal, then, is whether the note in question was 
endorsed by the corporate payee? The name of the payee of the note is 
not included in the purported endorsement. The similarity between the 
name of the payee corporation and the surnames of the officers who 
signed on the back of the note does not give rise to any legal inference 
that it is a corporate endorsement. Nor can the payee's endorsement be 
supplied by mere proof of an intent to negotiate. 

. . . Appellant has failed to sustain his burden of proof on the vital issue 
of whether the note was endorsed by the payee so as to constitute the 
transferee a holder in due course. 

. . . In our opinion the endorsement is defective as a corporate endorse-
ment, and since a proper endorsement is lacking, appellant is not a holder 
in due course. Willett v. Central Yakima Ranches Co., supra. 

. . . The judgment is affirmed. 

UNITED STATES FINANCE CO. v. OHIO HOME SERVICE, INC. 
1960, (Ohio App.) 165 N.E.2d 652 

The defendant sold furniture to a customer who gave his name as 
Harold Norton and received a note secured by a mortgage on the furni-
ture. The note was indorsed "without recourse" and sold to plaintiff. 
Thereafter the maker of the note defaulted and it was discovered that his 
name was actually Harold Morton, a person with a very bad credit rating 
and a prison record. The plaintiff brought action to recover the money 
paid to defendant for the note. 

SKEEL, JUDGE. There is, therefore, credible evidence that Harold 
Morton and not Harold Norton was the actual purchaser of the furniture. 
His signing the name "Norton" to the note here involved to avoid the 
discovery of his identity so that he could fraudulently procure credit 
which would otherwise not be available to him constituted forgery. State 
V. Akins, 109 Ohio App. 302, 165 N.E.2d 10. The defendant, in reporting 
the name "Norton" as the person with whom they were dealing to the 
plaintiff and seeking to negotiate a note signed by Harold Norton, under 
the foregoing circumstances, was completely mistaken as to the identity 
of the person with whom they were dealing. The defendant owed the 
obligation to correctly inform the plaintiff of the person seeking credit. 
Likewise, if as is evident from the record, the identity of the maker was 
not correctly given and the signature not genuine, then the defendant's 
endorsement of the note constituted a breach of warranty as provided by 
Revised Code, Sec. 1301.67 (a), which provides: 
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Every person negotiating an instrument by delivery or by a qualified indorse-
ment warrants: 

(A) That the instrument is genuine and in all respects what it purports 
to be; . . . 

The fact that the note was endorsed without recourse does not relieve 
the defendant of his obligation as an endorser under the Negotiable 
Instrument Law. 

SOUTH END BANK AND TRUST COMPANY v. NASIN 
1960 (Conn.) 158 A.2d 591 

The defendant, a general contractor, drew a check on the Willimantic 
Trust Company for $10,000 to the order of a subcontractor, Constructor's, 
Inc. in payment for services rendered. The payee endorsed the check 
"For deposit only, Constructor's, Inc." and deposited it in its checking 
account in the plaintiff bank. The deposit slip provided: "Items received 
for deposit or collection are accepted on the following terms and con-
ditions. This Bank acts only as depositor's collecting agent and assumes no 
responsibility beyond its exercise of due care. All items are credited 
subject to final payment and to receipt of proceeds by this bank at its 
own office." Constructor s. Inc. drew checks against this deposit and the 
checks were honored. The defendant stopped payment on the check be-
cause Constructor's Inc. had not paid some of its equipment suppliers. 
The plaintiff bank brought action against the defendant and obtained a 
judgment. The defendant appealed. 

M E L L I T Z , Associate Justice. . . . The defendant makes the claim that 
the plaintiff was not a holder in due course because the endorsement 
"For deposit only" was a restrictive endorsement . . . and . . . this re-
strictive endorsement destroyed the negotiable character of the check, 
limiting the plaintiff to such action as Constructor's, Inc. could bring and 
making the plaintiff subject to any defense valid as between the de-
fendant and Constructor's, Inc. 

The issue here is not determined solely by the character of the endorse-
ment or by the statements on the deposit slip. We need not decide 
whether the endorsement is restrictive . . . because the fact that an 
endorsement is restrictive does not necessarily prevent the endorsee from 
being a holder in due course. Brannan, Negotiable Instruments Law (7th 
Ed.) § 37. Irrespective of the language employed in the endorsement or on 
the deposit slip, the plaintiff and Constructors Inc. had a legal right to 
make their own contract with respect to the deposit, so long as the rights 
of third parties were not injuriously affected and the contract was not 
contrary to law or public policy. . . . The legal effect of the deposit of 
the check, as well as the controlling factor determining the legal relation-
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ship of the parties, is to be found in their intent as disclosed by the 
circumstances of the transaction at the time the deposit was made. 
Bassett v. Meclwnics Bank, 117 Conn. 407, 413, 168 A.12. In accordance 
with the practice, which had prevailed on many prior occasions, of per-
mitting Constructor's Inc. to draw against deposits of checks yet un-
collected, the proceeds of the check were made immediately available for 
withdrawal upon the deposit of the check by Constructor's Inc. Under 
such circumstances, the presumption is that title to the check passed to 
the bank. . . . It became a holder for value in due course. . . . The facts 
and circumstances surrounding the making of the deposit indicated a clear 
intention by the parties that Constructor's Inc. might draw against the 
deposit immediately, and it did so. The relationship between the parties 
was fixed by these unchallenged facts rather than by what appeared in 
the endorsement or on the deposit slip. When it was delivered by de-
fendant to Constructor's Inc., the check was negotiable on its face. Con-
structor's Inc. had the power to deliver it to the plaintiff, and the plaintiff 
could accept it for collection, or for credit to the account of Constructor's 
Inc. with a right in the latter to draw against it immediately. It was 
competent for the plaintiff to waive the provision printed on its deposit 
slip to the effect that it was acting merely as collecting agent, and the 
plaintiff manifested by its conduct with relation to the deposit that it 
did so. . . . 

The defendant put the check into circulation. Prior to receipt of notice 
that payment of it had been stopped, the plaintiff gave value and became 
the holder of the check in due course. The losses, if any, arising from a 
default by Constructor's Inc. in the performance of an obligation it owed 
the defendant must fall on the defendant. . . . 

There is no error. The judgment for the plaintiff was affirmed. 

Review Questions and Problems 

1. A, the payee of a negotiable instrument, indorsed it to B by typing 
an indorsement thereon. Does this constitute a negotiation of the 
instrument? Would an indorsement by rubber stamp be effective? 

2. A wrote on the back of a negotiable instrument the following: "For 
valuable consideration I assign this note to B." What is the legal 
effect of the language used? 

3. M executed six negotiable notes to P that became due serially. P later 
delivered these notes to H in part payment for a tract of land. A 
separate instrument was delivered stating that P had "this day sold, 
transferred and assigned" to H the notes. No indorsement appeared 
thereon. P and H agreed that P would pay the first note if M de-
faulted, but that P would not be liable on the other five notes in case 
of default. Upon M's default, H claims P must pay all six since H is 
entitled to P's indorsement and the indorser of a note is liable to a 
later holder in case of default. Is P correct? 
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4. A note was drawn payable to the order of A. A indorsed a half in-
terest in the note to B. Should B be allowed to recover on the basis 
of this endorsement? 

5. A check was drawn payable to the order of A. A indorsed by writing 
the words "Pay to the order of" and signed his name leaving sufficient 
room to write in the name of the indorsee. What is the status of this 
check? 

6. A takes a check made payable to his order to the drawee bank and 
demands payment. The bank asks him to indorse it and he refuses. Is 
the bank under a duty to pay without the indorsement? What is the 
effect of an indorsement under such circumstances? 

7. B, the payee of a note executed by A indorsed it as follows: 
"I hereby assign this note to C." 

C attempts to collect from A who is unable to pay. What are C's 
rights against B? 

8. A executes a note in favor of B. B indorses it in blank and delivers it 
to C. The note is lost, and X, the finder, presents it to A and receives 
payment. What are the rights of BP What are the rights of C? 

9. B receives a note for $10,000 indorsed in blank. He cannot put it in a 
safety deposit box or other place of safety until the following day. 
How can he protect himself from loss due to theft in the meantime? 

10. A negotiable instrument was indorsed in blank to A. After receiving 
the instrument A wrote his name and the date above the blank in-
dorsement. What effect does this have upon the status of the in-
strument? 

11- A, a contractor, awarded a subcontract jointly to Sanford Co. and 
Atlantic Steel Co. These corporations were not partners but were 
engaged in a joint enterprise. A drew a check on D bank, payable to 
order of Sanford Co. and Atlantic Steel Co. for $5,000. X, the re-
ceiver of Sanford Co. indorsed the check "Sanford Co. and Atlantic 
Steel Co. by X, receiver," and deposited it in the account of the re-
ceiver. Should A succeed in a suit against the bank to recover the 
amount paid on the check? 

12. JF/ and W were married and had a joint account in First Citizens Bank. 
M drew a check "to the order of H" for $800. W took the check with-
out H's knowledge and deposited it in the joint account. Then she 
drew a check on the account for $800 in her own favor, and it was 
duly paid by First Citizens. H, however, asked M to stop payment on 
the original check to him. This was done. Now the bank sues both 
drawer M and payee H to recover what has been paid out on the 
strength of the check deposited. Should the bank be allowed to rely 
upon the deposit of the check? 

13. M made a note payable to P or order. The note was placed in escrow 
to be delivered to P when P should construct an apartment house for 
M. P owed X money and to satisfy X, P wrote on the back of the note, 
"For value received we hereby assign and transfer to X the within 
note." The note remained in possession of the escrow agent. Is X a 
holder in due course so as to be free from the defense that P never 
constructed the building? 

14. The Bailey Lumber Company and P entered into an agreement by 
which P promised to loan money to the Bailey Lumber Company. 

The Bailey Lumber Company executed and delivered its promissory 
note to P, but at the time of the delivery of the note the Bailey 
Lumber Company did not receive its money. P, for value, sold the 
note to X. In making the transfer, P wrote on a separate paper which 
was clipped to the note, the following words: "Pay to X, signed P." 
The back of the note remained blank. The Bailey Lumber Company 
refused to pay the note at maturity, claiming it never received the 
money from P. May Bailey Lumber Company set up this defense 
against XP 
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Holders and 

Ho lders in 
Due C o u r s e 

4-55. Who is a holder. As defined by the Negotiable Instruments 
Law ajioldeiuneaiis-ihe 4)ayee or indorsee of a bill or note, who is in 
possession of it or the bearer thereof. A person in possession of a nego-
tiable instrument may occupy twojyeQf_^^ AJiQlder may 
bejn_no_better^(^^ any simple contract right. 
That isHie may be subject J g any personal dgfenses- that the maker or 
drawer or other parties prior to him may have against the payee. Again 
hejnay be a holder free from such personal defenses where his rights 
Egainst the primary party , or other prior parties ^^..superior those 
possessed by the former holder or owner of the instrument. Such holder 
is said to be a^hpWeMn„.due.£OurseJlisJ^ that a holder in 
such a position satisfy very definite requirements.^^Sudi a holder must be 
^Oldej-ioi-value, a purchaser before maturity, angj_ purchaser in good 
iaith—that is, one who takes the instrument comply regular on its 
face and without knowle_dge_QLaayjdefects in the title ̂  of anyJnfirmity 
in the_iistrumeat. 

R E Q U I R E M E N T S F O R T H E H O L D E R 
IN DUE C O U R S E 

4-56. Must be a holder for value. Although a contract generally 
is not enforceable against a person unless he receives some consideration 
for his promise, the same cannot be said for a negotiable instrument.Tuch 
an instrument may be negotiable and circulate even though the party 
issuing it obtains nothing, but,_beforejpa^en^can^^^^^^ of him, 
JsgP-gSPe ™uglhayg_given value for the instrnmenf^ holder for^value is 
ope_-who_..Ms_.giyen some value for a^,negotkble instmmentT Value^ as 
defined here means any consideration which will support a simple con-
tract, or any antecedent debt. That is, one who recgiyes a negotiable 
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of « previous indebtednfiss^becomes f o l d e r for 
value.̂  _ 

Sjiglder_whQ_43iirchagfis an instrument for less than its face value 
becomes a holder for value to the full amount of the instrument, but, if 
the discount is exceedingly large, it may, along with other factors, be 
evidence of bad faith on the part of the holder.^ One does not become a 
holder for value merely by promising to pay for an instrument, but only 
v^en oaeJhas-jiarted-Withjyalue for it. Because of this fact many courts 
have held that^bank JhM _diicounts^or accept&iQt-dfipQsiLQr-CoUfictiDn, 
commercial paper and '"''f^ltgJhsJ^^"""'" owner jj^^j^jLhgggiT-g 
aToIder for value tmtil the depositor checks out part or all of the_ 
particular item of A t that momê ^̂ ^ beconies a holder 
for vali^® and in determining whether the item arising from the dis-
courited or deposited paper has been checked against, the courts apply 
the "first in, first out" theory.* 

However, it has been held that the mere crediting of the depositor's 
. account by the bank does constitute value and that this result obtains 

even though the bank reserves the right to charge back the account in the 
event of dishonor. Many states have adopted the Bank Collection Code 
and others have individual statutes relating to the status of a bank as a 
holder for value so that it becomes necessary to examine the laws of the 
various states to determine the point at which a bank becomes a holder 
for value. 

In other cases, as well, the courts hold that a mere promise to pay for 
negotiable paper does not make one a holder for value. Unless payment 
has been made at the time the holder learns of a defense, his rights are no 
better than those of the party from whom he acquired the paper. If the 
promise to pay is negotiable in form, however, the purchaser immediately 
becomes a holder for value. For example, a drawer who issues his check 
for a negotiable note becomes a holder for value even before the check is 
cashed. He is not obligated to take steps for the recovery of his check in 
an attempt to protect the maker of the note which he has acquired. Where 
the holder has paid only a portion of the consideration which he has 
agreed to pay and then learns of a defense against the instrument, he is a 
holder for value only to the extent of the amount paid prior to the time 
he receives notice of the defense. He should at that point refrain from 
paying the balance of the contract price. 

One who receives a negotiable instrument as collateral security for 
another indebtedness is a holder for value only to the extent of the lien.® 

1 F. M. Deuchler and Company v. Hampton, page 486. 
® Credit Adjustment Co. v. McCormick et al., page 487. 
3 Moffat County State Bank v. Finder, page 487. 
* Modern Industrial Bank v. Hegeman et al., page 488. 
® John Davis & Co. v. Bedgesofi et al., page 489. 
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4-57. Must be a purchaser before maturity. A holder i^due course 
must be a holder whojias^ jnirc The law 
preSimes tKaF every person under a duty will perform on the date that 
performance is due, and, if such person fails to perform—that is, fails to 
pay the instrument-it is presumed that he has some defense or valid 
reason for not performing. Consequently, a purchaser of overdue paper 
would be charged with the knowledge that some defense must exist. 
Where j in^u^rum^^^ 
would no^be a holder in due course. 

lI~Bie instrume^is payable l^^mand, it is sakl to ^ overdue an 
unreasonable lengthoFtime after issue.® What is a reasonable or an un-
reasonable" "tune is" detSmined^b^ a consideration of the nature of title 
i n s t n m l i i f r a ^ ^ a g ^ and all the ckcumstances 
and facts involved in each particular case. Tt TsTmpos'sible to state the 
precise~periodr-of'tirne"aiterwhich a ch^k may be said to be overdue. 
The conclusion in each case is determined by due consideration of the 
special circumstances surrounding the parties and the transaction. The 

i ;5 tent iof t jQLa_£heck^^ 
ment, is uimsual̂ ^and thij circurnstancejs^ sufficient^ put a party taking 
it upon inquiry as to whether any defenses exist against it. It has been 
held, in particular cases, that a check is not overdue, so as to let in 
defenses existing between the drawer and the payee, when it is purchased 
the same day it is issued, two days, four days, eleven days, twenty-four 
days,'' and up to two and one-half months after issue, although under 
normal conditions a check would certainly be considered stale before it 
had been outstanding two and one-half months. 

Where the instrument is due upon a fixed date, but subject to an early 
maturity by reason of an accelerating clause, the instrument would not 
be overdue until the option to mature the paper had been exercised by 
the holder. A holder would be a holder in due course, occupying the 
position of a purchaser of paper before maturity, unless he had Imowledge 
that the option to declare the paper due had been exercised. A_£ast due 
faistallment bars one from becoming a holder in due course as effectively 
as if the e i ^ e instrument were past due. Past due intereSTon the other 
hand7does noFimp^fFnotice of any defect in the instrument. However, 
the holder will be protected if he did not know or could not be charged 
vwth knowledge that the installment had not been paid.® 

4-58. Must be a purchaser in good faith. A holder in due course must 
be a purchaser who takes Jhe i^rument complete and reg^Ti^on Its 

Tacef that is, if mere inspection of the instrument will show its defect, 

« State and City Bank and Trust Co. v. Hedrick et al., page 490. 
^ Anderson v. Elem, page 491. 
8 Bliss et al. v. California Cooperative Producers et al., page 492. 
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such as erasures, alterations," blank spaces, or other infirmities, a purchaser 
of such"Instirument cannot be said to l ^ a t a W Q £ S U D L J N S T A com-
pTete a n J regulaFupon its face. But the courts almost uniformly agree 
that a postdated check—which passes to a bona fide purchaser before the 
date stated—is complete and regular. The purchaser of a postdated check 
may be a holder in due course if he fulfills the other requirements. A 
holder, to be one in good faith, must also be a person who takes tEe" 
insEument without ^no\^dge of any facts relative to defects in the title, 
that is, r i ^ t T a n J delenseslES the primary party or other persons may 
have against the instrument.But if the purchaser knows, or is in a posi-
tion where he ought to know, that the paper was subject to defenses in 
behalf of the maker or was secured by misrepresentation or fraud, he 
would not be a good-faith purchaser; or, if a purchaser had knowledge 
that his transferor of bearer paper was a thief or a finder, he would be 
charged with knowledge of the defect in the title and of the rights of the 
true ovraer and would not be a good-faith taker. 

Suspicion on the part of the holder likely to put a prudent man on 
inquiry is not sufficient to make a purchaser a bad-faith taker. If a holder 
suspects defects in the title or defenses to such an extent that he fears 
investigation might disclose a defense or defect in title, then such circum-
stances would be evidence bearing on the question of bad faith and may 
be adequate to deny the holder a good-faith position. 

It must also be noted that in certain present business relationships 
between a dealer-payee and a finance-purchaser of a note, the liberality 
of the good-faith rule is becoming more restricted and a finance company 
purchaser is denied the good-faith position of a holder in due course. 
Most sales of automobiles, electrical appliances, farm machinery, and 
similar articles are made on credit. The customer makes a small down 
payment by way of cash or a trade-in of his old~equipment. An installment 
note is given for the balance secured by a conditional sales contract or 
chattel mortgage. These notes are sold at a discount to a finance company 
or bank. By this method, dealers are able to finance their business and 
keep merchandise on hand. In this relationship the finance company or 
bank engages in various degrees of participation. The finance company or 
bank may advance money to the dealer with which to buy merchandise 
later to be sold to customers; or consult with the dealer-payee about the 
transaction and the credit standing of the customer; or furnish to the 
dealer the printed forms, notes, conditional contracts, and other papers to 
be used in the transaction. 

If after the sale, the customer-maker defaults on his note and is sued 
by the holder, the finance company or bank, the question arises whether 

9 Medeiros v. Fellsway Motors, Inc., page 494. 
10 United States v. Tholen, page 495. 
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the finance company or bank occupies the position of a holder in due 
course and should be permitted to escape the defenses of misrepresenta-
tion, fraud, and failure of consideration on the part of the dealer-payee. 
There are cases that deny the finance company the exalted position of a 
good-faith holder in due comse free from the maker's defenses on the 
theory that the finance company and dealer-payee are in such "close 
communication" that they are in fact engaged in a "joint adventure," 
hence the finance company cannot be an innocent holder. Active partici-
pation by the finance company in the transaction is found when the 
finance compay gives aid and counsel to the dealer-payee prior to the 
transaction and furnishes the forms and information on the credit standing 
of the customer. Whether the finance company so directly participates in 
the transaction as to deny it the position of a holder in due course is a 
question of fact.̂ '̂  The mere fact that the finance company supplies blank 
forms to the dealer is held not enough to make the finance company a 
participator in the transaction.^^ 

A creditor of a corporate oflScer who takes, as payee, corporation paper 
executed by the debtor officer is a bad-faith taker, because the face of the 
instrument represents that the creditor-payee has participated with the 
corporate oflBcer in appropriating the corporation's money in the payment 
of the personal debt of the corporate oflBcer. Such state of facts is pre-
sumed to be bad until proved good. 

Also, a creditor of a corporate officer who takes in payment of the 
corporate officer's personal debt corporate paper indorsed by the corporate 
officer is put on notice that corporate assets may have been used to pay 
the corporate officer's personal obligations. 

On the other hand, where a negotiable instrument drawn by the corpo-
ration is payable to the order of an officer of the corporation and is in-
dorsed by the officer and transferred in payment of his own personal debt, 
the transaction on its face does not represent that corporation money is 
appropriated to pay the corporate officer's debt. Therefore, the creditor 
may be a good-faith taker because the instrument on its face does not put 
the creditor on notice of misappropriation of corporate funds. Under 
these circumstances the transaction is presumed good until proven bad. 

4-59. Payee may be a holder in due course. Under the Uniform Ne-
gotiable Instruments Act, a holder means the payee or indorsee of a bill 
or note who is in possession of it or the bearer thereof. If, therefore, a 
payee can satisfy the requirements of a holder for value before maturity 
and in good faith, such payee should be a holder in due course. Although 
the courts are in serious conflict on the question as to whether a payee 
may be a holder in due course, most jurisdictions sustain this position. 

Bank of America, etc. v. Bamett, page 498. 
Implement Credit Corp. v. Elsinger, page 499. 
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Sincetfiej2ayee_of the in^^^ 
partyTTieor^arily has knowledge of any defects that the F ^ ^ D ' 
mi^t ha'i^anHToiThis^eason cannot be a holder i n j d ^ c^^^ How-
ever, if the payee receives the paper complete and regular upon its face 
from an agent of the primary party under circumstances where he would 
not be put on guard as to die creation or purpose of the instrument, he 
satisfies the requirements for a holder in due course.^* 

To illustrate, assume that M signs his name to an instrument complete 
except for the amount, payable to the order of P, and directs his agent 
to purchase a certain quantity of merchandise from P and to pay for the 
same by filling in the proper amount. The agent, in violation of this 
authority, completes the check in a larger sum than authorized, delivers 
it complete and regular upon its face, obtains the merchandise, and 
appropriates the balance. P is not immediate to M in the transaction and 
has no knowledge of the unauthorized act of M's agent. P has satisfied all 
the requirements of a holder in due course, in that he is a purchaser for 
value, before maturity and witliout knowledge of M's defenses. 

4-60. A holder from a holder in due course. A holder who gets his 
title from a holder in due course, and who is not a party to any fraud or 
illegality affecting the instmment has all the rights of a holder in due 
course, although such holder may not satisfy all the requirements of a 
holder in due course. When n^otmUe pap^r has passed tMou^^ 
hands of a holder in due^^urse, its, negotiability has been permanently 
establisEedTW^tHat all the personal defenses of the primary party have 
been^ut off.i® For example, A fraudulently induces B to creat a promis-
sory note for $100, payable to A. B, therefore, has a defense of fraud 
against A. A negotiates this note to C, a taker for value before maturity 
and in good faith. C, the holder in due course of the note, is now free 
from B's defenses. C gives the note by negotiation, after maturity, to D, 
who has knowledge of the fraud perpetrated upon B by A, but who took 
no part therein. Although D has purchased the instmment after maturity 
and with knowledge of an outstanding defense, he nevertheless takes the 
instrument free from B's defense. Since. D derivedJiis_title through^^a 
holder in due course, and was not a party to the fraud, he has all the 
rights that the holder in due course, C, had. 

Likewise, if D's position was that of a transferee of an unindorsed order 
paper from C, a holder in due course, he would have all the rights that C 
had, because he is an assignee from a holder in due course. 

4-4 T. Reacquirer. Where an instrument is negotiated to a person 
who formerly held the same, such holder is a reacquirer, and he may 

13 Greenberg v. Glattke, page 501. 
Flores v. Woodspecialties, Inc., page 502. 

15 United States v. Skinner, page 505. 
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reissue or ftirther negotiate the instrument. He is not, however, entitled 
to enforce payment against any intervening persons to whom he was 
liable. For example. A, a holder of paper, but not one in due course, 
negotiates to B, a holder in due course. B negotiates back to A. It would 
appear that A, having taken title from a holder in due course, would have 
all the rights of a holder in due course; but since A is a reacquirer, he is 
remitted to his former rights as a holder and does not occupy the position 
of a holder in due course merely by having purchased from a holder in 
due course. However, if A had been a holder in due course in the first 
instance, he would occupy that position when he reacquired the instru-
ment. 

The courts generally construe this rule also to apply in certain cases to 
the acceptor or maker of an instrument. That is, if the acceptor or maker 
reacquires before maturity, he may reissue it; but if he reacquires it at or 
after maturity, such reacquisition amounts to discharge of the instrument. 

H O L D E R S A N D H O L D E R S IN DUE 
C O U R S E C A S E S 

F. M. DEUCHLER AND COMPANY v. HAMPTON 
1980, (Mo.) 339 S.W.2d 499 

The defendant Hampton was indebted to one Deuchler on an open 
account for advances previously made. Deuchler decided to incorporate 
his business and requested the defendant to sign a note for the amount of 
the debt. He stated that he wished to transfer the note to the new corpo-
ration. The defendant signed a note but later resisted payment thereof. 
The lower court ruled in favor of the plaintiflF. 

RUDDY, J . Defendant argues that he was told the note was only 
a memorandum of an existing account delivered on the condition and with 
the assurance that it was not to be considered as a note. . . . giving full 
credence to the testimony of defendant, it merely means that he now 
wants to say that the instrument sued on is not a promissory note as it 
clearly purports to be, but is a memorandum of an open account. First 
of all, defendant is faced with the statute that every negotiable instrument 
is deemed prima facie to have been issued for a valuable consideration, 
§ 401.024 RS Mo. 1949, 21 V.A.M.S., and with § 401.025 RS Mo. 1949, 21 
V.A.M.S., which provides that an antecedent or pre-existing debt consti-
tutes value, and is deemed such, whether the instrument is payable on 
demand or at a future time. Defendant admits that he was indebted to 
Deuchler at the time of tlie execution of the note. . . . 

The trial court did not err in directing a judgment for plaintiff. The 
judgment of the trial court is affirmed. 

HOLDERS AND HOLDERS IN DUE COURSE 4 8 7 

CREDIT ADJUSTMENT CO. v. McCORMICK et al. 
1947, 198 Okla. 348, 178 P.2d 610 

GIBSON, J . . . . This is an action for a personal judgment on a nego-
tiable promissory note for $198.55 brought by the holder as endorsee 
against the makers. The trial court, concluding as a matter of law . . . 
that the plaintiff was not a holder in due course, directed a verdict for 
defendants and awarded judgment. 

. . . The plaintiff as endorsee acquired title to the note by purchase on 
January 29, 1942. The note was one of a number of notes then acquired 
by purchase and the price paid was at the rate of sixty-five cents on the 
dollar and amounted to $129.06 paid for said note. George F. Fooshee, 
secretary, treasurer and manager of the plaintiff, testified that there was 
no relationship between Credit Adjustment Company, the plaintiff, and 
Aviation Industries Inc. other than that of seller and purchaser arising 
from the transaction; that plaintiff knew that the note was given for 
tuition at the Aviation Industries Inc. but knew nothing of the circum-
stances under which it was executed and delivered or any circumstances 
relating to the note. There is no other evidence pertinent thereto. The 
defendants sought to elicit testimony from their witness on rebuttal 
touching a relationship between the plaintiff and Aviation Industries Inc. 
Objection thereto was sustained by the coxirt. Such proffered testimony, to 
the extent same would charge the plaintiff with knowledge of the defect, 
if any, in payee's title would liave been clearly material. 

The conclusion of the trial court that the plaintiff was not a holder in 
due course can be supported on no other theory than the disparity be-
tween the face value of the note and the price paid therefor. 

That the price paid is sufficient to make the plaintiff a purchaser for 
value as contemplated is declared by statute, 48 O.S. 1942, § 73, and we 
have so construed it. Duncan v. First Nat: Bank of Healdton, 122 Okla. 
58, 251, p. 69. Hence, the court's conclusion to be sustained must depend 
upon such disparity in price giving rise to a presumption that the purchase 
was not in good faith or constitute constructive notice of defect in 
plaintiff's title. 

. . . The judgment is reversed and the cause remanded for a new trial. 

MOFFAT COUNTY STATE BANK v. PINDER 
1960, (Utah) 355 P.2d 210 

MCDONOUGH, Justice. Defendant, R. J. Finder, appeals from a sum-
mary judgment awarding plaintiff, The Moffat County State Bank of 
Craig, Colorado, a judgment for $2,216.03, as the holder in due course of 
a check for that amount made bv Finder to Bill Arnn. The check was 
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dated October 12, 1956. It was drawn on the Midvale Branch Bank of 
Sandy, Utah. On October 15, 1956, Amn endorsed the check in Craig, 
Colorado, and deposited it with the plaintiff bank in that city. 

The deposit slip contains the following provisions: "This bank acts only 
as depositor's collecting agent and assumes no responsibility beyond its 
exercise of due care. . . . This bank may charge back at any time any 
item drawn on this bank which is ascertained to be drawn against in-
sufficient funds or otherwise not good or payable." . . . The consideration 
for the check failed, and in accordance with Finder's directions, the Sandy 
bank refused payment on October 20, 1956, and the Moffat County State 
Bank received notice of such refusal on October 22, 1956. 

Notwithstanding the provisions of the deposit slip, the Colorado bank 
extended Bill Arnn credit for the full amount of the check, and between 
the date of the deposit and notice of dishonor, that bank actually paid on 
checks made by Arnn $2,216.03 against the credit resulting from the 
deposit of this $2,500 check. 

Appellant Finder contends that the laws of Utah and Colorado on this 
subject are different, and that the Utah law under the facts of this case is 
controlling. He claims that under the Western Creamery Company v. 
Malia case, the Colorado bank took this check for collection only and not 
as a holder in due course and therefore he is not liable. 

. . . We conclude that there is no conflict between the laws of this 
state and the state of Colorado on this subject and under the facts of this 
case both in the state of Colorado and in the state of Utah, the Colorado 
bank became a holder in due course of this check and is entitled to 
recover the amount which it paid out in reliance on this check without 
notice . . . 

We conclude that the banking company is a bona fide holder for value 
in due course, and as such it is entitled to recover the amount of money 
which it paid in reliance upon the deposit of this check before it had 
notice of dishonor. 

The judgment of the trial court is affirmed, loith costs to respondent. 

MODERN INDUSTRIAL BANK v. HEGEMAN et al. 
1945, 54 N.Y.S.2d 251 

SHBENTAG, J. This is a motion by the Modern Industrial Bank for 
summary judgment against the defendant Hegeman. On August 10, 1944, 
Hegeman executed a promissory note for $3,000 payable sixty days after 
date to the order of the defendant Syndicate Capital Corp., which 
endorsed it in blank for value to the defendant Poretz. He in turn, on 
August 25, 1944, before maturity of the note, discounted it with the 
Modern Industrial Bank. The proceeds of the note, $2,987.50, were 
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credited to the account of Poretz. Between August 26, 1944 and Septem-
ber 13, 1944 Poretz withdrew the proceeds of the note, the bank applying 
the earliest credits to the earliest debits in the account. 

On the due date of the note, it was protested for nonpayment. The 
bank thereupon commenced this action, claiming that when it discounted 
the note it had no knowledge of the transactions between the other parties 
to the note ancf was thus a holderjn due course. The defendant Hegeman 
asserts that on October 6, 1944 she notified the bank that she had a de-
fense to the note. However, this notice was sent about a month after 
Poretz had withdrawn the proceeds of the note. No claim is made by 
Hegeman that the bank had knowledge of any infirmity in the instrument 
or any defense thereto prior to its discount and the withdrawal of the 
proceeds of the note. She does urge that the bank did not pay value 
because it subsequently had on deposit a sum equal to the note. 

Assuming this to be true, the bank must nevertheless prevail. Where a 
note is discounted by a bank for its depositor and the bank credits the 
account with the proceeds, which are subsequently withdrawn before any 
notice of a defense, the bank is a holder in due course, (cases cited) The 
fact that the balance in the account of Poretz never fell below $2,978.50 
from August 25, 1944, till after October 6, 1944, the crucial date of notice, 
does not affect the situation. The original amount was exhausted and 
subsequent deposits kept it at the prior level. What the bank did was to 
charge the first debits against the first credits. Such practice is sanctioned 
by the authorities. 

Accordingly, the motion by the plaintiff Modern Industrial Bank for a 
judgment is granted. 

JOHN DAVIS & CO. V. BEDGESOFF et al. 
1930, 155 Wash. 127, 283 Pac. 665 

Defendants executed to one B their negotiable promissory note in the 
sum of $2,700. Before maturity of the note, B indorsed and delivered 
it to the plaintiff corporation as collateral security for the payment of 
certain money loaned to him by the corporation. Thereafter and before 
maturity, consideration for the note completely failed, so that the makers, 
defendants, would have had a complete defense to an action brought by 
B on the note. Plaintiff brought suit on the note, but on the trial failed 
to show how much was due it from B on the loan it made to B, for which 
loan the note was given as security. The court dismissed the action for 
this reason. The plaintiff appealed urging that, on taking the note as 
security, it became vested with full legal title to the note with the right 
to collect the full amount whether the amount owed the plaintiff was more 
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or less than the face value of the note and irrespective of any defense that 
the defendants might have against B. 

MITCHELL, C . J . . . . "In this state . . . an indorsee of a note taken as 
collateral security is a holder in due course to the extent of his interests, 
if the note is taken before maturity and without notice of any existing 
equities betv̂ êen the maker and the original payee. . . . But the rights of 
such holder are restricted to his interests. The rule being that, when the 
maker of a negotiable instrument indorsed as collateral security has a 
defense against the original payee of the instrument, the indorsee can in 
no event enforce payment in excess of the amount which the note is 
pledged to secure." 

. . . It being estabhshed by the pleadings and the proof that the de-
fendants had a complete defense to any suit that A. Bridge (B, the payee) 
might have brought on the note . . . , it was incumbent upon the appellant 
(plaintiff) to prove the amount of Bridge's indebtedness to the appellant 
on the loan in question for which the instrument was given as collateral. 
This the appellant did not do and therefore a judgment dismissing the 
action was proper. 

STATE AND CITY BANK AND TRUST C O v. HEDRICK et al. 
1930, 198 N.C. 374, 15} S.E. 723 

On September 23, 1919, each of the two defendants, tobacco ware-
housemen, executed his demand note for $5,000, payable to the V Bank 
and due on demand. It was contemplated that this amount would take 
care of any overdrafts of the defendants in their account with the V Bank, 
during the tobacco-selling season. The accounts were settled between the 
defendants and the V Bank, but the bank failed to return the notes to the 
defendants and fraudulently indorsed and negotiated to the plaintiff on 
June 10, 1920, both of the said notes, as collateral security for a loan 
made by the plaintiff to the V Bank. The V Bank became insolvent and 
there is still due the plaintiff $2,904.91 on the original debt, which sum 
the plaintiff is attempting to recover from the defendants on the notes 
which the plaintiff is holding as security. 

The question is whether the plaintiff is a holder in due course and 
therefore not subject to the defense of no consideration which the de-
fendants would have had in a suit brought by the V Bank. 

CONNOR, J. . . . It is generally held, vidthout regard to statutorj' pro-
visions, that a negotiable instrument due and payable on demand is not 
overdue for the purpose of negotiation, until after the lapse of a reason-
able time, and that what is a reasonable time depends upon the facts and 
circumstances of the particular case. 8 C.J. p. 408, § 603. These principles 
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have been recognized as the law and are included in the Uniform Nego-
tiable Instruments Act, which has been enacted as the law in this state. 
. . . Where a negotiable instrument, payable on demand, is negotiated an 
unreasonable length of time after its "issue, the holder is not deemed a 
holder in due course. Upon the facts found by the referee, in the instant 
case, and approved by the court, we are of opinion that, as a matter of 
law, the negotiation of the notes dated September 23, 1919, and due, on 
demand, to the plaintiff on June 10, 1920, was after the lapse of a reason-
able time, and that therefore it was error to hold that the plaintiff became 
and was the holder in due course of said notes. Even if it should be held 
that, upon the facts of the instant case, the notes were not overdue until 
after December 20, 1919, nearly six months had elapsed from said date 
before the notes were negotiated to the plaintiff on June 10, 1920. This 
is an unreasonable time, and plaintiff cannot be held a purchaser of the 
notes before maturity, which is essential to make it a holder in due 
course. . . . 

Judgment for defendant. 

ANDERSON v. ELEM 
1922, 111 Kan. 713, 208 Pac. 573 

The defendant drawer gave a check after the conclusion of a business 
transaction at night. He stopped payment on the check before banking 
hours the next day, because the consideration for the check failed. The 
payee did not present the check for payment but remained in the same 
town for several days and was accessible to the drawer who knew where 
he was, but took no steps to obtain possession of the check. The check 
was dated October 20, 1919, and was cashed in another town in the same 
state on November 14, 1919, by the plaintiff, who had no knowledge of 
the failure of consideration. When the check was presented for payment, 
payment was refused. Plaintiff brings suit on the check. The defendant 
contends plaintiff is not a holder in due course because he took the check 
an unreasonable time after its issue. 

BURCH, J. . . . One who acquires an unpresented check in considerable 
time after it was issued may nevertheless be a holder in due course. . . . 

The Negotiable Instruments Act requires that the time shall not be 
unreasonable. What is a reasonable time depends on a variety of facts and 
circumstances. . . . 

Did the lapse of twenty-four days from the date the check was issued, 
without more, necessarily give it, in the eyes of the plaintiff, or in the 
law, the same appearance as that of a dishonored draft, or of an overdue 
and unpaid promissory note? 

. . . It is perfectly true that a check is ordinarily to be regarded as an 
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instrument for present use; but the Negotiable Instruments Act did not 
declare that a check is due at once, or that it must be presented or put 
in the course of collection, by the close of business on the next business 
day after issue. A check is not overdue, for the purpose of negotiation, 
unless there has been an unreasonable delay in presenting it, and un-
reasonable delay must be interpreted to mean such delay as to make the 
check obviously stale. 

The facts are before the court. It is essential to uniformity that the 
court itself should determine questions of this character, and the court 
holds that the time elapsing between the issuing of the check and its 
negotiation did not deprive the plaintiff of the rights of a holder in due 
course. 

Judgment for plaintiff. 

BLISS et al. v. CALIFORNIA COOPERATIVE PRODUCERS et al. 
1947, SO Cal.2d 240, 181 P.2d 369 

Charles A. Bliss and others brought action on promissory notes against 
the California Cooperative Producers, a cooperative corporation, and 
others. The plaintiffs are the transferees of the notes. A judgment was 
given for plaintiffs and the defendants appealed. The defendants defended 
upon the grounds that the notes were procured by fraud and that there 
was a failure of consideration. 

CARTER, J . . . . The court found that plaintiffs acquired the notes 
in good faith and without notice of any defenses of appellants. (As 
above cited, the defenses were fraud and failure of consideration.) The 
first installment on the principal of appellants' notes became due on 
January 2, 1928. The transfer (on April 17, 1928) was after that date, 
hence we have the issue of whether a transferee of an installment note 
is a holder in due course where the transfer is made after one or more 
but less than all of the installments are due. (In this connection it should 
be noted that in the instant case the notes did not contain an automatic 
acceleration clause upon default in the payment of an installment, thus 
we do not decide the law in that situation.) 

On the issue of whether or not the transferee of a negotiable installment 
note taken after the maturity of one or more or less than all of the install-
ments, is a holder in due course, reference must first be made to the 
Negotiable Instruments Law as embodied in our statutes: "A holder in 
due course is a holder who has taken the instrument under the following 
conditions: (1) . . . (2) That he became the holder of it before it was 
overdue, and without notice that it had been previously dishonored, if 
such was the fact" (Civ. Code, § 3133); "The instrument is dishonored by 
nonpayment when—(1) . . . (2) Presentment is excused and the instru-
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ment is overdue and unpaid." Civ. Code, § 3164. To determine whether 
a note is "overdue" when less than all of the installments are unpaid it 
must be noted that installment notes are expressly made negotiable by 
the statute. "The sum payable is a sum certain within the meaning of this 
act, although it is to be paid—(1) . . . (2) By stated installments; or (3) 
By stated installments, with a provision that upon default in payment for 
any installment or of interest, the whole shall become due," . . . and the 
policy is stated: "There is no doubt that the fact that a note is payable 
by installments does not destroy its negotiability. The authorities seem to 
be in favor of the continued negotiability of the note after the indorsement 
of payments thereon. In case of an installment note, the time for the 
payment of each installment is fixed so that it is within the rule requiring 
certainty as to time of payment. By the Unfform Act it is declared that 
the sum payable is a sum certain although it is to be paid by stated 
installments." 7 Am. Jur., Bills and Notes, § 150. This policy would be 
impaired ff a note became in effect nonnegotiable before less than all of 
the installments became due. A vast number of credit transactions might 
be thus jeopardized. As to the installments that have become due the 
transferee cannot be a holder in due course, for that portion of the note 
is undoubtedly overdue but as to the future installments he may or may 
not be such a holder, depending upon the factors presently discussed. 

It has been stated repeatedly, as a general proposition, imder the 
Negotiable Instruments Law and the common law that the transferee of an 
installment note is not a holder in due course as to any part of the note 
when the transfer has been made after the maturity of one or more but 
less than all of the installments. . . . 

These cases stress the point that the installment was unpaid as well as 
being overdue on its face, a factor of significance. More is required. There 
would be little free commerce in installment instrvunents if before accept-
ing the same the transferee was required to ascertain whether or not the 
past due installments had been paid. Thus he may assume that the regular 
course of business has been followed (Code Civ. Proc., § 1963), and that 
each installment was paid when due. It is not significant, like it is where 
the whole principal is overdue, that the note is still in the hands of the 
payee or holder. Where the whole principal is overdue, that should warn 
the transferee that the note probably has been dishonored and there may 
be some reason for it which would constitute a defense. The possession by 
the payee or holder of an installment note before all of the installments 
are due does not signffy dishonor. The holder would necessarily retain it 
for collection of the balance of the installments. If, however, the install-
ments due on the face of the instrument have not been paid and the 
transferee has notice of that fact, he is put on inquiry that there may be 
some defenses against it and he cannot be a holder in due course. . . . 
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The judgment is reversed and the case may be retried only upon the 
issue of notice of nonpayment of the first installment at the time of the 
transfer, and judgment may thereafter be entered in accordance with the 
views expressed herein in the light of the determination of the issue of 
notice. 

MEDEIROS V. FELLSWAY MOTORS, INC. 
1951, 326 Mass. 656, 96 N.E.2d 170 

RONAN, J. . . . This is an action of contract against the drawer of a 
check. The judgment found that the plaintiff was a holder for value, and 
that, the date of the check having been changed from October 25, 1946, 
to October 28, 1946, this alteration was apparent on inspection and con-
stituted an infirmity in the instrument which prevented the plaintiff from 
being a holder in due course. He found for the defendant and reported 
the case to this court under a stipulation that, if he was in error, judgment 
was to be entered for the plaintiff, otherwise judgment was to be entered 
for the defendant. 

The defendant, a reputable used car dealer, maintained a place of 
business in Boston to which a person purporting to be one Therrien 
came on October 23, 1946. He then offered to sell the defendant an auto-
mobile and showed the defendant some papers identifying himself as 
Therrien, and a bill of sale of the automobile. The defendant purchased 
the automobile and gave him a check for $1,200 which it dated ahead 
to October 25, 1946, in order to give it an opportunity to investigate the 
title to the automobile. On the next day, it discovered that the person 
from whom it purchased the automobile was an impostor who had stolen 
the automobile and the identifying papers. The defendant stopped pay-
ment on the check on either October 24 or October 25, 1946. The impostor 
drew a line through the numeral 5 in the date of the check to make it 
resemble the numeral 8. On October 29, 1946, he met the plaintiff, a used 
car dealer, and purchased an automobile for $764 which he paid for by 
the $1,200 check, receiving the balance in cash. The plaintiff deposited 
the check on October 30, 1946, but, payment having been stopped by 
the defendant, the plaintiff received nothing. 

This is an action at law. Although the crucial evidence submitted to the 
judge and on which his decision was principally based was the check 
itself, we do not stand with respect to that decision where the trial judge 
stood. We do not review or revise that decision. The only question for us 
is to determine from the evidence [is] whether it can be supported in law 
or whether as matter of law it must be reversed. We have examined the 
check. The written portion of the body of the check is in very broad 
flowing lines. The alteration was made by a straight, narrow, diagonal 
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line from the right hand top edge of the figure 5 to the lower left hand 
curved end of this figure. This line was made with a different ink. We 
cannot say that the finding that this alteration was apparent on inspection 
is erroneous as matter of law although the question is close, (cases cited) 

The check at the time it was taken for value by the plaintiff disclosed 
upon its face a change in its date which was a material alteration as 
defined by G.L. (Ter. Ed.) c. 107, § 148. The judgment found that this 
change was made by the impostor without the knowledge or assent of 
the defendant and aiter it had been delivered to him by the defendant. 
The check was not complete and regular upon its face because of the 
patent alteration in its date, and the plaintiff, although he took it for 
value, did not become a holder in due course, (cases cited) 

We do not think that the plaintiff is aided by G.L. (Ter. Ed.) c. 107, 
§ 79, which provides that a holder is not to be charged with notice of an 
infirmity in the instrument or defect in the title of the person negotiating 
it in the absence of actual knowledge of the infirmity or the defect or 
knowledge of such facts that his action in taking the instrument amounted 
to bad faith, because he is chargeable with what appears upon the face 
of the instrument, (cases cited) 

A holder in due course of a materially altered instrument may recover 
according to its original tenor by virtue of G.L. (Ter. Ed.) c. 107, § 147, 
but this section does not apply because one who takes an instrument 
which is not complete and regular on its face is not a holder in due course 
according to G.L. (Ter. Ed.) c. 107, § 75. 

There is nothing in the other cases relied upon by the plaintiff that calls 
for further discussion. In none of them did the instruments, at the time 
they were taken by the holders, show on their faces a material alteration, 
apparent upon inspection, which was not authorized or assented to by the 
defendant. 

According to the stipulation judgment is to be entered for the defendant. 

UNITED STATES v. THOLEN 
1960, 186 F.Supp. 346 

Tholen entered into a contract with the Belle Aire Construction Com-
pany to replace the siding on his home and signed a note for the contract 
price. The note was endorsed to Allied Building Credits, Inc., a corpora-
tion engaged in finance operations. Tholen refused to pay the note on the 
ground that the quahty of both the materials and workmanship employed 
on the exterior of their home by Belle Aire was faulty and a good defense 
against any obligation owing to the contractor. The plaintiff (United 
States) acquired the note from Allied by reason of indemnifying that 
corporation pursuant to an insurance contract negotiated under the pro-
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visions of the National Housing Act; The plaintiff brought action to re-
cover on the note. 

GRAVEN, District Judge. The plaintiff acquired the note in question 
from Allied after it vî as due and knew that it had been dishonored by the 
nonpayment of the balance due. The plaintiff does not claim to be a 
holder in due course in its own right. Its status is dependent upon the 
status of Allied at the time the latter acquired the note. . . . 

There is no dispute as to the regularity of the instrument on its face. 
The instrument is part of the record herein. It discloses no irregularity and 
the defendants suggest none. It was purchased by Allied long before 
maturity and long before it was dishonored by nonpayment. While there 
is a factual controversy as to the exact time when the Tholens manifested 
their dissatisfaction with the transaction to Allied, nowhere is it suggested 
that this was before July 5, 1953. The amount of consideration paid by 
Allied for the note is not controverted. The amount of the consideration 
paid for a note may become of importance in determining whether the 
holder is a bona fide purchaser. . . . 

In the present case the note was indorsed by Belle Aire to Allied "with-
out recourse." The fact that a note is indorsed "without recourse" gives 
rise to no Inference of any infirmity in the note. Smith v. Breeding, 196 
Iowa 670, 195 N.W. 208, 209. Thus, it stands uncontroverted that Allied 
purchased the note in question for full value, before maturity, prior to 
any dishonor of it, and prior to any notice imparted to Allied by the 
Tholens as to any infirmity in the title of Belle Aire thereto. However, it 
is the contention of the defendants that although those matters do stand 
uncontroverted the circumstances surrounding the transaction were such 
as to make a case for the jury. The defendants assert that the surrounding 
circumstances were such as would support a finding of the jury that Allied 
had notice of the defective title of Belle Aire and that it did not act in 
good faith in connection with its acquisition of the note. . . . 

In Hess v. Iowa Bankers Mortgage Co., 1924, 198 Iowa 1365, 201 N.W. 
91 at page 92, the Court, in discussing "bad faith" stated: 

The cases are uniform in their holding that mere negligence, knowledge of 
suspicious facts and circumstances, or failure to inquire into the consideration 
is insufficient to charge a holder of negotiable paper with bad faith in its pro-
curement. . . . If, however, the holder had actual knowledge of suspicious 
circumstances, coupled with the means of readily informing himself of the 
facts, and he willfully abstains from making inquiries, his intentional ignorance 
may amount to bad faith. 

. . . Bad faith may, however, be established by circumstantial evidence 
even though a denial of knowledge of infirmities by the holder is other-
wise uncontroverted. . . . The defendants contend that Allied cannot be 

HOLDERS AND HOLDERS IN DUE COURSE • 
496 

a holder in due course because Belle Aire was acting as the agent of 
Allied in securing the execution of the Tholen note. The defendants rely 
upon the course or method of dealing between Allied and Belle Aire to 
establish this relationship. In that connection they refer to, among other 
things, the furnishing of forms by Allied to Belle Aire. The contract form 
was printed by Belle Aire. . . . The credit apphcation form and the 
completion certificate form were approved official FHA forms which were 
printed and furnished to Belle Aire by Allied. . . . The form note was 
also printed by Allied and furnished to Belle Aire. While its name is not 
in printed form in the space provided for the name of the payee (that 
space being blank), in the corner of the face of the note there appears in 
printing the following: "Negotiable and payable at any office of ALLIED 
BUILDING CREDITS, INC., with exchange." On the back of the note 
there appears in printing the following: "Without Recourse, Pay to the 
order of Allied Building Credits, Inc. (Dealer or Contractor)" 

No Iowa cases have been found which discuss the problem of whether 
a course of dealing between a finance company and a dealer from whom 
it purchases negotiable paper for value before maturity may negative the 
finance company's status as a holder in due course of such paper. There 
are, however, a number of such cases from other jurisdictions, many of 
which are collected in 128 A.L.R. 729 (1940). . . . 

Several courts are of the view that the furnishing of forms for notes and 
conditional sales contracts is not in itself evidence of a sufficiently close 
relationship between finance company and dealer to negative the finance 
company's status as a holder in due course. . . . 

The fact that all the parties involved in the transaction knew at the 
time of the execution of the instrument that it was to be negotiated to the 
finance company has been found not to affect the finance company's posi-
tion as a holder in due course. . . . 

It is the view of the Court that there is no factual controversy as to the 
actual relationship between Allied and Belle Aire, but only as to the legal 
consequences of such relationship. The Court finds that the record made 
upon this motion discloses no relationship between Allied and Belle Aire 
which would make the former a party to the original contract made with 
the Tholens. This contract was between Belle Aire and the Tholens and 
involved no one else. Allied did not enter the transaction until it was 
completed as between the original parties thereto. Allied was free at that 
stage not to have purchased the paper. Similarly, the use of Allied's printed 
form did not prevent Belle Aire from selling the note to another finance 
company. There is evidence in the record that Belle Aire did in fact sell 
its paper to other finance companies. The furnishing of the note forms was 
for Allied'ff convenience if it chose to purchase commercial paper from a 
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contractor or dealer. The forms were drawn so as to meet FHA regula-
tions. It is clear that the legal relation of Allied to Belle Aire was that of 
an independent lending agency. . . . 

In the present case it is clear that the defendants were grievously 
wronged by'Belle Aire and it has failed to rectify the wrong. Any rectifica-
tion of that wrong in this proceeding would be at the expense of innocent 
third parties. It is the view of the Court that it cannot in this proceeding 
rectify the wrong without disregarding well-established rules of law relat-
ing to negotiable instruments. 

It is the view of the Court that there is no genuine issue as to Allied 
being other than a holder in due course of the note in question and that 
the plaintiff, as the assignee of Allied, is entitled to judgment against the 
defendants as a matter of law for the balance due on the note declared on. 

BANK OF AMERICA, ETC. v. BARNETT 
1960, 87 Ariz. 96, 348 P.2d 296 

The defendants issued notes to the Colonial Construction Co. in con-
sideration of certain construction work to be performed. Colonial endorsed 
without recourse to United Credits Corp. United thereafter endorsed in 
blank to the Bank in California. The plaintiff bank brought action on the 
notes. The trial court found that the construction work performed by 
Colonial "was unsatisfactory and practically worthless" and ruled in favor 
of the defendants. The plaintiff bank appealed. 

BERNSTEIN, Justice. There is no question but that the Bank is entitled 
to judgment on the notes as holder thereof in due course unless it had 
notice of any infirmities in the notes. 

. . . There is no evidence that the transactions were not bona fide on the 
part of the Bank, and the fact that the Bank retained United as its collec-
tion agent in Arizona, does not, per se, bind the Bank with any conduct 
or knowledge on the part of United respecting the original consideration 
for the notes. Appellees contend that because United and Colonial at one 
time had adjoining offices and were "close," United is presumed to have 
known that the construction work was worthless, and that the Bank is 
presumed to have the knowledge attributed to United, as its collection 
agent. Even assuming that United and Colonial, as claimed, were merely 
two aspects of the same operation in Arizona, it does not follow in the 
circumstances of this case that such knowledge may thus be imputed, in 
two stages, to the Bank. First, there is no evidence that the Bank knew or 
should have known that United was an "alter ego" of Colonial. Second, 
United acted only as the Bank's collection agent, and—because United 
was a prior holder of the notes and liable thereon in case of default and 
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had, in fact, made warranties to the Bank at the time it endorsed the notes 
in blank, which warranties are in conflict with the knowledge which it is 
presumed to have had . . . —the position of United was, in all other 
respects, adverse to that of the Bank. . . . 

The judgment is reversed with directions for the trial court to enter 
judgment in favor of appellant Bank of America, National Trust and Sav-
ings Association, . . . 

IMPLEMENT CREDIT CORP. v. ELSINSER 
1954, 268 Wis. 143, 66 N.W.2d 657 

, . . Action by the plaintiff Implement Credit Corporation (hereinafter 
referred to as the "finance company") against the defendant Robert 
Elsinger for balance due upon defendant's negotiable cognovit note. 

The plaintiff finance company was incorporated in 1949 by a group of 
five or six implement dealers residing in different parts of the state for the 
purpose of providing a finance service to members of the Wisconsin Imple-
ment Dealers Association by the purchase of their paper. The latter asso-
ciation was formed by the farm implement dealers of the state to promote 
their mutual interests and has no direct connection with the finance com-
pany, although some of the incorporators of the latter were also members 
of the association. The finance company limits its purchasers to dealers 
who are members of the association. 

Before the finance company purchased customer notes and conditional 
sales contracts from a dealer who is a member of the association it re-
quired each dealer to sign an agreement printed in booklet form, which 
contract refers to the finance company as "the corporation." The pertinent 
provisions of such contract are as follows: 

1. The contracts and customers' notes and chattel mortgages submitted to 
the corporation under this agreement will be upon the form or forms approved 
by the corporation. 

. . . (5a) All Notes and contracts for new equipment sold by the dealer, 
assigned to the Implement Credit Corporation by the dealer Shall Be Without 
Recourse, except that the above reserve account shall be available to reimburse 
the Corporation for any loss sustained. 

Such an agreement had been executed between Bierman-Turnacliff, 
Inc. a farm implement dealer of Hartland, Wisconsin, and the plaintiff 
finance company prior to the transaction involving the defendant Elsinger 
hereinafter set forth. 

Under date of June 5, 1952, Elsinger executed a negotiable promissory 
note in the sum of $3,984, payable to the order of Bierman-Turnacliff, Inc. 
in twenty-four monthly installments of $166 each. Attached to such note 
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was a conditional sales contract bearing the same date, executed by 
Elsinger, as purchaser, to Bierman-Turnacliff, Inc. as seller, purporting to 
cover the purchase of a certain described tractor, harvester, and husker 
for a purchase price of $5,299.25. A down payment of $1,801.75 was re-
cited and deducted but there was added to the balance $2.50 to cover 
"report and recording," and $484 to cover the finance charges and life 
insurance premium, making the total amount payable $3,984, this being 
the amount of the face of the note. 

The blank forms on which such conditional sales contract and note were 
executed were supplied to Bierman-Turnacliff, Inc., by the finance com-
pany. On the same date that said instruments were executed by Elsinger 
the finance company purchased the same from Bierman-Turnacliff, Inc., 
and the assignment on the back of the note was completed by filling in the 
blank as to the date so as to show that the assignment had been completed 
on June 5, 1952, and the assignment was signed "Bierman-Turnachff, Inc." 
and the address of the latter was filled in as "Hartland, Wis." 

. . . At the time Bierman-TurnacliflF, Inc., sold the note and contract to 
the finance company it furnished the finance company with a financial 
statement on a form previously supplied by the finance company which 
was signed by Elsinger and purported to list his assets and liabilities, and 
which stated, among other things, that Elsinger was a farmer owning 120 
acres of land and a $2500 life insurance policy. Such statement also gave 
the names and addresses of two individuals as references to Elsinger's 
credit standing. 

CtJBRiE, J. The issue presented is whether the plaintiff finance com-
pany is a holder in due course of the note executed by defendant Elsinger 
so as to be free from any defense that Elsinger might have against payee 
Bierman-Turnacliff, Inc. Counsel advances the following reasons why 
plaintiff is not a holder in due course: 

. . . The plaintiff finance company was so closely associated with the 
Wisconsin Implement Dealers Association and its members, such as the 
payee Bierman-Turnacliff, Inc., as to make the plaintiff a party to the 
original transaction between Bierman-Turnacliff, Inc., and Elsinger. 

. . . The grounds advanced in support of such contention are: (1) the 
plaintiff finance company was incorporated by members of the Wisconsin 
Implement Dealers Association to provide a finance service to the 
members of the association, and the plaintiff limited its purchase of com-
mercial papers to members of the association; (2) the plaintiff supplied the 
blank forms for the note, conditional sales contract, and financial state-
ment which were executed by Elsinger; and (3) the existence of the signed 
dealer's agreement between plaintiff and Bierman-Turnacliff, Inc., pro-
viding for the deduction of five per cent of the net amount of the contract 
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for which the note was executed, and retention of same by plaintiff in the 
dealers' reserve account of Bierman-Turnacliff, Inc. 

. . . There is a division of authority on the question of whether the 
supplying of blank forms of notes, conditional sales contracts, chattel 
mortgages, etc. by a finance company, which customarily purchases cus-
tomer paper from the dealer, is evidence from which it can be found that 
the finance company is not a holder in due course of notes so purchased. 

. . . We can perceive of no reason based upon either logic or public 
policy why a finance company or bank which supplies such blank printed 
forms should be held thereby to have constituted the dealers their agents, 
or should be deemed to have participated in the sale by the dealer to the 
customer, including the execution of any contract, mortgage, or note 
which the customer may have executed to the dealer. For these reasons, 
this court does not consider the cases of Commercial Credit Co. v. Childs, 
1940, 199 Ark. 1073, 137 S.W.2d 260, 128 A.L.R. 726 and Mutual Finance 
Co. V. Martin, Fla. 1953, 63 So.2d 649, holding to the contrary on this 
point should be followed as precedents in this state for we believe them 
to be based upon an vmsound premise. 

We recognize that Commercial Credit Co. v. Childs, supra, has been 
quite widely cited with approval by other courts, but the only instance we 
have been able to discover in which the act of the finance company in 
furnishing blank forms seems to have been the material factor that may 
have governed the result is that of Mutual Finance Co. v. Martin, supra. 
For example. Commercial Credit Co. v. Childs was cited in Commercial 
Credit Corp. v. Orange County Machine Works, 1950, 34 Cal.2d. 766, 214 
P.2d 819, and Davis v. Commercial Credit Corp. 1950, 87 Ohio App. 311, 
94 N.E.2d 710, but in the California case there was evidence of direct 
participation by the finance company in the transaction between the 
dealer and the customer prior to the signing of the instrument by the 
customer, while in the Ohio case there was evidence tending to establish 
notice to the finance company of past fraudulent practices on the part of 
the dealer. Such facts readily distinguish these two cases from the case 
at bar. 

. . . It is our considered judgment that the learned trial court properly 
held that plaintiff was a holder in due course of defendant's note. Judg-
ment affirmed. 

©REENBERG v. ©LATTKE 
1960, (Mich.) 104 N.W.2d 775 

Howard Industries, Inc., was indebted for the purchase of lumber to 
the plaintiff, Greenberg, who was pressing for payment. Doss, president 
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and largest stockholder of Howard Industries offered to purchase the 
account from Greenberg and, accordingly, executed a note in favor of 
Greenberg. The note was endorsed by the defendant, Glattke. The note 
was not paid at maturity and the plaintiff instituted action. The defendant 
contended that he should not be held liable because the account was to 
have been assigned to him and Doss but such assignment was never made. 
The lower ruled in favor of the plaintiff and the defendant appealed. 

SMITH , Justice. . . . The defendant argues that the agreement to as-
sign collateral, allegedly made at a meeting between Doss, Greenberg, 
and himself, was never carried out, thus depriving him of recourse on 
such assignment against the debtor, Howard Industries, Inc. Plaintiff, on 
the other hand, asserts that he occupies the position of a holder in due 
course, as against whom the defense asserted is unavailing. 

We have several times held that a payee may be a holder in due course. 
Price V. Klett, 255 Mich. 354, 238 N.W. 253. This, however, does not mean 
that all payees are holders in due course. Since the extraordinary protec-
tion given holders in due course of negotiable instruments seems to be a 
specialized application of the same principle that underlies the doctrine 
of bona fide purchase of property generally, the essential question as to 
negotiable paper, in the determination of the payee's status, is whether he 
takes as a purchaser or as a mere promisee. See First National Bank of Los 
Angeles v. Lovell H. Turnhull Co., 257 Mich. 295, 241 N.W. 244; Aigler, 
Payees as Holders in Due Course, 36 Yale L.J. 608. If the payee takes not 
as a holder in due course, a negotiable instrument is subject to the same 
defenses as if it were non-negotiable, one of which, of course, is material 
breach of performance undertaken. Upon the record before us a finding 

would be justified that plaintiff took as a promisee, which, in the terms of 
a promissory note he would appear to be, and not as a purchaser. 

Reversed and remanded. 

FLORES V. WOODSPECIALTIES, INC. 
1956, Cal.2d 292 P.2d 627 

This is an action brought by the plaintiff Flores to recover the amount 
of a check drawn by the defendant Woodspecialties, Inc. in which the 
El Paso National Bank was named as payee, and in which the plaintiff 
claimed to be a holder in due course or a holder from a holder in due 
course. The defendant appeals from a judgment in favor of the plain-
tiff. . . . 

The plaintiff assisted a lumber products corporation in Mexico called 
"Exportadora" to market its goods in the United States. The defendant 
was a wholesaler in lumber products. The defendant without knowledge 
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of the plaintiff or the El Paso Bank, in June, 1953, acquired an interest in 
the Mexican corporation and loaned it money. Plaintiff agreed to finance 
the defendant's purchases from the Mexican corporation by making ad-
vances against invoices of lumber being shipped into the United States. 

On invoice No. 7 the plaintiff gave its check to the Mexican corporation 
and the following day gave his note to the bank, for which the bank 
credited his account, less discount. The Mexican corporation through the 
plaintiff directed the bank to receive payment from the defendant and 
credit the plaintiff"s account with the proceeds. 

Upon receipt of a check from the defendant in which the El Paso Bank 
was payee, the Bank credited the plaintiff's account. Upon receipt of a 
check from the plaintiff payable to the order of the Bank, the Bank re-
turned the plaintiff's note, stamped "Paid." The defendant stopped pay-
ment upon its check. The Bank charged the plaintiff's account with the 
amount of the check which created an overdraft. The plaintiff gave the 
bank a note for the total amount due and took up the defendant's check. 
The plaintiff brought a suit on the check. 

NOURSE, Justice pro tem. . . The real issue then is whether the 
plaintiff Flores is a holder in due course of the check as the trial court 
found. If he is, he of course took the check free of the defenses of the 
defendant and the set-off and counterclaim of the defendant against Ex-
portadora Ponderosa, S.A. If the plaintiff is not a holder in due course, 
then he stands in the shoes of the El Paso National Bank and takes sub-
ject to the defenses of the defendant and subject to the set-off and 
counterclaim." From this statement by defendant of his contention, it is 
evident that plaintiff is entitled to recover, if the Bank was a holder in due 
course and therefore free of any defenses that defendant might have as 
against Exportadora. 

Section 3133, Civil Code, § 52, N.I.L. defines a holder in due course 
as follows: 

A holder in due course is a holder who has taken the instrument under the 
following conditions: 

(1) That it is complete and regular upon its face; 
(2) That he became the holder of it before it was overdue, and without 

notice that it had been previously dishonored, if such was the fact; 
(3) That he took it in good faith and for value; 
(4) That at the time it was negotiated to him he had no notice of any in-

firmity in the instrument or defect in the title of the person negotiating it. 

Applying the evidence here to this definition it is evident that the Bank 
was a holder in due course if the fact that it is the payee rather than the 
endorsee of the check does not prevent it from being one. The check in 
question here was complete and regular upon its face. At the time the 
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Bank received it and acted upon it the check was not overdue and it had 
not then been dishonored. The Bank, as we have heretofore shown, took 
the check for value and took it in good faith for the purposes for which 
is was issued. There was no infirmity in the instrument or defect in the 
title of the person (defendant) transferring it and the Bank had no notice 
of any off-sets or defenses to the account as to which the check was 
tendered in payment. Therefore, if a payee of a check who is not an 
immediate party to the obligation for which the check is tendered in pay-
ment can be a holder in due course, the Bank was such a holder. 

Prior to the adoption of the Uniform Negotiable Instruments Act in 
this State a payee of a negotiable instrument who took in good faith 
without notice was considered a holder in due course. Hockett v. Pacific 
States Auxiliary Corp., 218 Cal. 382, 23 P.2d 512; Johnson v. Ulrey, 201 
Cal. 456, 257 P. 505; Pasadena Nat. Bank v. Shorten, 96 Cal. App. 451, 
274 P. 358. Since the adoption of that Act the appellate courts of this State 
have not passed upon the question and the courts of other States which 
have adopted the Uniform Act are divided upon it, a majority holding 
that a payee may be a holder in due course. See Brannan's Negotiable 
Instruments Law, 7th ed. pp. 591-2, 675-91; Annotations 15 A.L.R. 437-
21 A.L.R. 1365; 26 A.L.R. 769; 32 A.L.R. 289; 68 A.L.R. 962; 97 A.L.R! 
1215; 142 A.L.R. 489; 169 A.L.R. 1455; see, also, Ogden on Negotiable 
Instruments, 5th ed., pp. 282-85; Aigler, "Payees as Holders in Due 
Course," 36 Yale L.J. 608; American Institute of Banking, Negotiable In-
struments, pp. 109-10. . . . 

Plainly under these two sections ( § § 3 0 and 191 of the Uniform Law) a 
negotiable instrument payable to a named payee is negotiated when the physical 
possession of it is handed for value to the person named as payee. One effect 
of the last section of § 30 is to describe the method by which the person who 
first becomes holder may pass title. It does not comprehend all the ways by 
which an instrument may be negotiated. Lihertti Trust Co. v. Tilton, 217 Mass. 
462, 105 N.E. 605, 606, L.R.A. 1915B, 144. 

There seems to be no sound reason to hold that the Bank here should 
not be held to be a holder in due course. It is as much an innocent pur-
chaser for value as it would have been had defendant delivered the check 
to Exportadora and it had immediately endorsed and delivered the 
check to the Bank. The Bank, as we have shown, meets all of the require-
ments of § 3133 as to a holder in due course as fully as it would have met 
those requirements had the check passed through the hands of the party 
to whom the defendant was directly indebted instead of having been made 
payable directly to the Bank at the direction of that party. To hold that 
an innocent payee is not a holder in due course would impede commercial 
transactions such as those involved here. On the other hand, to hold that 
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such a payee is a holder in due course facilities these transactions by giv-
ing security to them. 

If a payee is the immediate creditor of the maker, then he cannot be 
a holder in due course for he is on notice of any defenses or offsets that 
the maker might have against him. Thus, if the check here had been made 
payable to Exportadora and had been in its hands at the time payment 
was stopped, Exportadora could not assert that it was a holder in due 
course, for it would have been on notice of defendant's off-sets. 

Judgment for plaintiff Flores affirmed. 

UNITED STATES v. SKINNER 
1956, 137 F. Supp. 234 

C L A R K , C . J. This is an action brought by the United States against the 
defendants, husband and wife of Preston, Idaho, on a note in the amount 
of $1,074.90, dated November 9,1951, executed by the defendants in favor 
of Averitt and Jacob Company, Salt Lake City, Utah. The note was signed 
as consideration for the purchase of materials for use on the defendants' 
home. November 9, 1951, the note was purchased by Continental Bank 
and Trust Company, Salt Lake City, Utah. June 9, 1953, the note was 
assigned to the United States under the terms of the bank's insurance 
contract with the Government wherein the United States insured payment 
of loans made pursuant to the National Housing Act, 12 U.S.C.A. § 1701 
et seq. No payments were made other than the down payment of $110.50. 

. . Defendants contend that Continental Bank and Trust Company, at 
the time it assigned the note, was not a holder in due course, and there-
fore was subject to any defenses the defendants might have had against 
the original payee. 

. . . It appears from the pleadings and papers on file herein that the 
bank had no knowledge of any alleged defects in the materials.furnished 
until after it took the note, which would have no effect on its status of a 
holder in due course, inasmuch as whether or not the bank was a holder 
in due course must be determined as of the time it took the note. The 
note was a negotiable instrument under Idaho law. Idaho Code, § 27-101. 
Section 27-402, Idaho Code defines a holder in due course as one who 
takes the instrument under the condition that the instrument is complete 
and regular on its face; that he became the holder of it before it was over-
due and without notice that it had been previously dishonored; he took 
it for value and in good faith, and that at the time it was negotiated to 
him he had no notice of any infirmity in the instrument or defect in the 
title of the person negotiating it. 

The affidavit of one H. J. Custafson, an officer of the said bank, which 
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is undisputed in the record, shows that all of the above conditions were 
met at the time the note was negotiated to it, making it the holder in 
due course. 

. . . In order to defeat the right of a purchaser of a note to recover, it 
is necessary to either show actual knowledge of the defect or notice of 
such facts and circumstances as would charge him with actual bad faith in 
taking the paper vdthout investigating the circumstances. Winter v. Nobs, 
19 Idaho 18, 112 P. 525. The facts show that the Continental Bank had no 
actual knowledge of a defect of the note and that the bank acted in good 
faith in accepting the note. Further, this court finds no such defect in the 
completion certificate as to put the bank on notice in that respect. 

The United States, having derived its title through Continental Bank 
and Trust Company, a holder in due course, has all of the rights of the 
former holder . . . 

For these reason it appears to the Court that the Motion for Summary 
Judgment should he granted. 

Review Questions and Problems 

1. A bought automatic automobile washing equipment on a conditional 
sales contract from B and executed a note. B endorsed the note to C 
after maturity. The equipment was faulty and cars of A's customers 
were damaged. A informed B that he would have to remove the 
equipment. Can C collect on the note? 

2. A drew a check in favor of B for $50 and presented it to B as a gift. 
B indorsed the check to C in payment of a debt that B owed C. A re-
fused to honor the check. Can C recover from A? 

3. M e.xecuted a note to P for siding which P agreed to furnish and in-
stall on M's home. M delivered part of the siding but failed to deliver 
the balance and did no installation. P indorsed the note to G bank 
which had been placed on notice that precaution should be taken in 
purchasing notes from P. To what extent can the bank recover on 
the note? 

4. M bought a truck from S Co. and gave a note secured by a chattel 
mortgage on the truck in payment. S Co. sold the note to Bank. M 
refused to pay the note because the truck was encumbered by a prior 
mortgage which had been concealed from him by S Co. Was Bank 
charged with knowledge of the prior mortgage? 

5. W, president of X Corp. received checks payable to the corporation, 
indorsed them and deposited them to his personal account in B Bank. 
W drew checks against this deposit. Is B Bank liable to X Corp. for 
conversion of the checks? 

6. M gave its note to P in payment for a shipment of lumber that proved 
to be of a lower grade than warranted. P indorsed the note to Pon-
derosa Lumber, which firm had originally supplied the lumber to fill 
M's order. Thus Ponderosa knew of the lumber grade deficiency in 
the shipment and also knew of the origin of the note. Ponderosa 
Lumber transferred the note by indorsement to Cabellero Bros. 
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Cabellero Bros, sued to collect, and M set up as a defense the defect 
in the lumber. The Cabelleros became burdened with the necessity 
of proving they were holders in due course. What must they prove 
other than the indorsement and transfer? 

7. On March 1, A drew a check in the sum of $50 in favor of B. The 
check was dated March 10th. On March 5th B indorsed the check to 
C. May C be a holder in due course? 

8. Mac Motors purchased a Chevrolet from Doss Motor Co., giving its 
check on the Guaranty Bank as payment and taking possession of the 
car. The check read, "Title papers must be attached, Mac Motors." 
Doss Motors indorsed the check in blank and deposited it in the 
Grenada Bank which credited Doss Motors accordingly. Later Mac 
Motors placed a stop order with the bank and requested the Guaranty 
Bank not to pay the instrument because the Doss Motor Co. did not 
really own the Chevrolet car; its account in Grenada Bank contained 
only $12.02 and the company was in bankruptcy. Grenada Bank had 
previously received for deposit several similar checks Mac Motors 
lad given Doss Motors and had never received title papers attached 

to drafts or checks in payment for cars other persons had purchased 
of Doss Motors. Is the Grenada Bank a holder in due course? If so, at 
what time did it pay value? 

9. H received a check by indorsement from P in payment of some 
jewelry. At the time he received the check it had been issued some 
sixty days. Was H a holder in due course? When must a purchaser 
obtain a negotiable instrument in order to be a holder in due course? 

10. M entered into a contract with P, by which P agreed to make repairs 
on M's house. P assured M that a note for delayed payment secured 
by mortgage upon the house would not be necessary. In arranging 
the contract for M to sign, P folded the papers in .such manner that M 
in fact, without investigating, signed a note and mortgage. P indorsed 
the note "without recourse" and sold it to H. At maturity H sued M. 
H introduced the note in evidence and testified that the signature on 
the note was M's. M then introduced evidence of the fraud of P in 
securing the signature. Who must now prove that H is a holder in 
due course? 

11. D signed some checks in favor of her grocer and handed them to her 
husband to deliver to the payee. The husband delivered them to the 
payee, but told him that the checks were to be applied upon his own 
bill. The grocer credited the account of the husband. Is the grocer a 
holder in due course of the check in payment of the husband's ac-
count or will he be compelled to credit D's account? 

12. F, a holder in due course of a check, transfers it to H, who has 
knowledge of a defense to the check. Is H a holder in due course? 
Would the result be the same if the transfer took place beyond a rea-
sonable time after the check was issued? 

13. M executed his note to P to pay for stock in the Geronimo Motor Co., 
but did so because of fraudulent representations of P. P sold and 
indorsed the note to H who sued and obtained a judgment, the court 
there holding H was a holder in due course. Then an assignment of 
the judgment was made to P for value. May P collect of M? 

14. P sold a $1,000 negotiable note to H for $300 and indorsed it without 
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recourse. H gave his check in payment, but before it had been cashed, 
M, the maker, notified H of a defense against the note. How much, 
if any, will H be able to collect on the note from M? 

15. A held a check for $200 made payable to the order of A, agent of P. 
He indorsed the check to H in payment of a personal indebtedness. 
If P later claims the proceeds of the check, may H maintain that he 
took the instrument in good faith and so became a holder in due 
course? 

16. M bought laundry machinery of Allied Machinery Co. and gave a 
series of notes therefor. The machinery company's president, X, went 
to Norbert Trading Co. and sold the notes thereto for 10 per cent less 
than their face value, telling the oificer with whom he dealt that the 
machinery company was in a strained financial condition and needed 
the money rather than the notes. The notes were indorsed, "Allied 
Machinery Co., X Pres., Y Sec.". On trial this was proved, but M still 
insisted that Norbert Trading Co. had not shown itself to be a holder 
in due course, specifically since there was no proof of the authority 
of X and Y to indorse. M offered no proof on these contentions. 
Should M prevail? 

17. M gave P, a contractor, his note for $930 to pay for repairs to M's 
house. P indorsed the note "without recourse" and negotiated it to H 
at a 7 per cent discount. At maturity M refused to pay because of 
improper and incomplete performance of the repairs to M's house and 
also because of fraudulent conduct on the part of the contractor-
payee's representatives. H sued M who claims H cannot be a holder 
without notice of an actual defense as against a prior party because 
the prior party has indorsed "without recourse." Should notice of this 
fact place a duty of inquiry upon one who subsequently takes the 
paper? 

18. M employed P to secure for him a loan of money and promised to 
pay P 50 per cent commission if he secured the loan. P secured from 
X, $500.00; authorizing P to loan the money to M. In return for the 
$500.00 loan, M executed a note secured by a mortgage on his home 
in the sum of $1,100.00, payable to the order of P. P fraudulently 
indorsed the note and mortgage to his wife, H, for value. M did not 
know that H was the wife of P. At maturity M refused to pay the 
note. H sued M. Is H entitled to the presumption that she is a holder 
in due course? 

19. M gave a negotiable note for certain home improvements to be made 
by P. P indorsed and sold the note to H, a bank. P failed to complete 
the repairs. P obtained the signature of M's wife on a completion 
certificate which was given to H bank when it purchased the note. 
In a community property state where a note is signed and made 
payable to the husband, the husband is the manager of the com-
munity property. Is H bank a holder in due course? 

^0. M desired to buy a heavy press of P, a machinery retailer. P did not 
have the press but knew it could be obtained from X. P telephoned 
C, a credit corporation that did business with P, financing many of P's 
transactions and providing P with contract and note forms. Upon dis-
closure of all these facts, C agreed to loan the money to P to buy the 
press for resale to M if P would negotiate the note and assign the 
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contract to C immediately. M made his note to P, and P negotiated 
it to C. P never obtained the machine for M and became insolvent. 
Can C collect the note of M, claiming as a holder in due course? 

21. D entered into a contract with Window Co. for the installation of 
storm windows and signed a note in payment. The note was endorsed 
to Bank. D claims that the work was improperly done and that Banlc 
should have checked with him to determine if the work had been 
satisfactorily completed before accepting the note. Is D s contention 
correct? 
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D E F E N S E S O F P A R T I E S 

4-62. In general. We learned in the last chapter that a holder in due 
course occupies a protected position and holds the instrument free from 
certain defenses. The defects to which the holder in due course is not 
subject are called personal defenses. There are certain defenses, how-
ever, that the maker and the acceptor may successfully maintain even 
against the holder in due course. These defenses are called real defenses. 
If the holder of the instrument is not a holder in due course, personal as 
well as real defenses may be successfully interposed against him just as 
though the instrument were nonnegotiable. 

Real and personal defenses are also available to secondary parties in 
suits brought by the holder, just as they are available to the maker and 
the acceptor. In short, an indorser may set up his real defenses against 
any holder subsequent to him, and he may set up personal defenses, such 
as failure of consideration, against his immediate indorsee or subsequent 
parties who are not holders in due course. 

P E R S O N A L D E F E N S E S 

4-63. Nature. Personal defenses are those which relate to the con-
sideration for which the instrument was given and to losses resulting from 
some negligence on the part of the primary party in creating or executing 
the instrument. They may be classified as follows: fraud in the induce-
ment or consideration; lack, failure, or illegality of consideration; pay-
ment; improper delivery of a completed instrument; slight duress; un-
authorized completion; and material alteration made possible by negligent 
conduct. 

4-64. Fraud. Fraud in the inducement or consideration is fraud per-
taining to the consideration for which the instrument is given.i The 

1 W. M. Barnett Bank v. Chiatovich, page 524. 
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primary party intended to create an instrument, but was fraudulently 
induced to do so. Such a defense is not available against a holder in due 
course, but is available against any other holder. For example, A is in-
duced by B, through fraud, to purchase stock. A, in settlement therefore, 
executes and delivers to B his promissory note. B negotiates this note 
to C, a holder in due course. A, upon learning that the stock is valueless, 
cannot set up this defense against C on the date of maturity. He could 
have set it up against B if the latter had retained the note. 

4-65. Lack, failure, or illegality of consideration. While lack, failure, 
or illegality of consideration is not a defense against a holder in due 
course, it is a defense against one not a holder in due course, just as it 
would be a defense in any action on a simple contract. For example, A 
gives B his promissory note in payment for merchandise. The merchan-
dise does not meet the requirements of the contract, or it is never de-
livered. B negotiates the note to X, who has knowledge of the breach. 
X negotiates the note to C, a holder in due course. C, the holder in due 
course of A's note, may recover on the same, free from A's defense,^ but 
X, had he retained the note, would have been subject to the defense. 

If the consideration for the instrument arises out of an illegal transac-
tion, the fact that the consideration is illegal is a defense in a suit between 
the immediate parties; but if the instrument gets into the hands of a 
holder in due course, the illegality of consideration will be no defense. 
Thus, A gave B a check for the rent of a house that B knew A was 
using contrary to the law as a gambling and liquor den. B negotiated 
the check to X, a holder in due course. Payment of the check is not 
enforceable by B, but is enforceable by X, the holder in due course. It 
has been held that a good faith purchaser of a note will be protected in 
other circumstances where some element of illegality is present.® 

The problem of illegality will be further considered in connection with 
Real Defenses. 

4-66. Payment before maturity. Payment of a negotiable instrument 
prior to maturity is only a personal defense, and one making such a pay-
ment should do so only if the instrument is surrendered. Also payment 
to the wrong person is not available as a defense against a holder in due 
course. In this connection it is well to remember that the primary party to 
commercial paper has no right to assume that it remains in the hands of 
the original party. Since a negotiable instrument may be freely negotiated 
without notice thereof reaching the primary party, the burden rests upon 
him to locate the instrument before making payment. 

The question of discharge by payment at or after maturity will be con-
sidered further in the chapter on Discharge. 

2 Lozano v. Meyers, page 525. 
8 Salitan v. Carter, Ealey and Dinwiddie, page 525. 
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4-67. Nondelivery of a completed instrument. An instrument may be 
drawn in correct form, executed upon consideration, may reach the hands 
of the payee, and yet be unenforceable because of the lack of another 
requirement: namely, delivery. The Uniform Negotiable Instruments Act 
provides that every contract on a negotiable instrument is incomplete 
and revocable until delivery of the instrument for the purpose of giving 
efFect thereto. Delivery means transfer of possession, actual or construc-
tive, from one person to another. 

What, then, is the liability of a party whose signature appears on a 
completed instrument that has never been delivered, but that in some 
way gets into circulation? The Uniform Negotiable Instruments Act pro-
vides that, as between immediate parties and as to remote parties, other 
than holders in due course, the delivery, in order to be effective, must 
be made either by or under the authority of the party making, drawing, 
indorsing, or accepting the instrument. As between immediate parties 
and parties other than holders in due course, the delivery may be shown 
to be conditional or for some special purpose only, and not for the pur-
pose of transferring title in the instrument until the happening of some 
event.^ For instance, in a suit by B, A may show that he delivered to B 
a certain check to be negotiated only on condition that B first paint A's 
picture. Evidence of B's failure to paint the picture is a good defense as 
against B. If the check is negotiated to C, a holder in due course, the 
defense is not available to A. 

A holder in due course of an instrument which is complete in every 
respect except delivery can enforce it against all prior parties whose 
names appear thereon.® If a completed instrument falls into the hands 
of a holder in due course, delivery is conclusively presumed.® Conse-
quently, a holder in due course is not concerned with the question of the 
delivery of an originally completed instrument. Thus, if a completed in-
strument has been lost or stolen and can be negotiated without the forg-
ing of an indorsement, a holder in due course can obtain good title 
thereto. 

4-68. Duress. If the party can show that he signed or indorsed an 
instrument because of duress that consisted of threats and no more, his 
defense is personal and cannot be raised as against a holder in due course, 
but it may be interposed as to any other holder. Duress so extreme that 
it robs the party of his freedom of action, so severe that his act is not his 
own, but becomes that of another party, is a real defense. For instance, if 
a person s hand is forcibly taken and he is compelled to write his name, 
the signature is not his act, and no contract has been made, whether the 

* Haase v. Ramsay, page 527. 
® Gimbel Bros., Inc. v. Hymowitz, page 528. 
« City of New Port Richey v. Fid. & Dep. Co. of Md., page 529. 
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purchaser of the paper knows the facts or not. Duress of this type is a 
real defense available against a holder in due course. The mere threat of 
civil suit does not constitute duress.^ 

4-69. Completion not as authorized. Where a maker or drawer in-
trusts an instrument to another for the purpose of completing it as to the 
amount, payee, and so forth, the fact that the instructions were not 
obeyed is usually held to constitute no defense to an action by a holder 
in due course. Such a violation of authority would be a defense to an 
action by one not a holder in due course.® 

R E A L D E F E N S E S 

4-70. Nature. A real defense, sometimes called an absolute defense, 
is one that is available to the primary or secondary parties against the 
holder in due course, as well as against other holders. A real defense 
arises by virtue of the fact that no instrument or liability was ever created 
in contemplation of the law; or if such instrument or liability was created, 
it is rendered void by public policy or statute or it is rendered void to 
the extent of the alteration if materially altered; or if such instrument or 
liability was created, the person suing cannot enforce payment because of 
lack of title as the result of a forged indorsement. If, therefore, no in-
strument or liability was created in the first instance or if such instrument 
or liability has been destroyed, no right or title passes into the hands of 
the holder. Real defenses available to a party against the holder are: 
fraud in the inception; forgery; duress (see Personal defenses); lack of 
title; material alteration, to the extent of the alteration; incapacity; il-
legality; and theft of an incompleted instrument. 

4-71. Fraud in the inception. Fraud in the inception or execution 
exists where a negotiable instrument is procured from a party when cir-
cumstances are such that the party does not know he is giving a nego-
tiable instrument. Therefore, since the party primarily to be bound has 
no intention of creating an instrument, none is created. For example: 
A, intending to sign a lease at the request of B, unknowingly, and by 
trickery on the part of B, signs a negotiable instrument. B negotiates 
the instrument to C, a bona fide purchaser. Upon presentation of this 
instrument by C to A for payment, A will have a real defense of fraud in 
the inception. Since A created no paper, C purchased none. 

Carelessness on the part of the maker which facilitates fraud in the 
execution robs him of a real defense, reducing it to one which is personal 

T Williams v. Ruben, page 530. 
® Smith V. Lagerstrom et al., page 530. 
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only. Thus, in the above illustration, if A had signed the so-called lease 
without reading it and had allowed himself to be deceived into thinking 
the negotiable instrument he signed was a lease, he would have been 
liable to a holder in due course of the instrument. In such a case, he can-
not throw the loss occasioned by his negligence on the holder in due 
course.® 

4-72. Forgery. It is clear that a person whose signature or indorse-
ment is forged upon an instrument should not be bound thereon in the 
absence of negligence or estoppel, because no instrument is created by 
the person whose name is forged. Between the person whose name is 
forged and the holder in due course, the loss should fall on the holder 
in due course. He will have a right against his immediate vendor and 
all prior parties subsequent to the forgery. Thus, the loss ultimately falls 
upon the person who dealt directly with the forger. The Uniform Nego-
tiable Instruments Act states: "Where a signature is forged or made with-
out the authority of the person whose signature it purports to be, it is 
wholly inoperative and no right to retain the instrument or to give a dis-
charge therefor or to enforce payment thereon against any party thereto 
can be acquired under such signature, unless the party against whom it 
is sought to enforce such right is precluded from setting up the forgery 
or want of authority." Therefore, a forged indorsement would not only 
fail to pass title, but would give the person whose name was forged a real 
defense against all subsequent parties and a right of action to recover 
possession of the instrument or the proceeds thereof.^" 

4-73. Lack of title. A forged indorsement by a thief or finder of 
order paper passes no title to the indorsee. Consequently, any subse-
quent party to the forgery will be unable to enforce payment of the same 
against parties prior to the forgery. Lack of title is a real defense and 
can be asserted against a holder in due course. The true owner of the 
paper also may sue such holder as a converter and recover the instru-
ment or proceeds. It should be pointed out that bearer paper requires no 
indorsement. Consequently, a forged indorsement of paper that at the 
time is payable to bearer does not aflFect the title obtained by the pur-
chaser. A thief or finder of such paper may pass good title to a holder 
in due course, although the title of such thief or finder was defective.^i 

Signing another's name without authority is not forgery in all cases, 
particularly when the person so signing indicates he signs as an agent. 
Nevertheless, if he fails to possess the actual or apparent authority to 
make the indorsement which he attempts to execute, the purchaser ac-
quires no title to the instrument. 

9 N.J. Mtge. and Invest. Co. v. Dorsey, page 531. 
10 May V. City Nat. Bank & Trust Co., page 533. 
" Strieker v. Buncombe County et al., page 535. 
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Occasionally, one person impersonates another and persuades a third 
person to make a checW or note payable to the person who has been im-
personated and, having received the instrument from the maker, the 
impersonator indorses on it the name of the payee. Such an indorsement 
is not considered a forgery, and the indorsee obtains good title to the 
instrument.^^ Under such circumstances, the maker of the instrument 
really intended the impersonator to obtain the money, although he 
thought him to be somebody else. 

When two people have the same name, and the person not intended to 
be the payee gains possession of a negotiable instrument and adds his 
indorsement to it, forgery has taken place. Some cases hold that if the 
maker or drawer is careless in delivering the instrument to the wrong 
party, he may be held liable thereon. 

4-74. Material alteration to extent of alteration. Material alteration 
is not a defense against a holder in due course in an action to recover 
according to the original tenor of the instrument. It is a defense, how-
ever, even against a holder in due course, to the extent of the alteration. 
Thus, when an instrument is raised from $100 to $1,000, the maker, ac-
ceptor, drawer, or prior indorsers have an absolute defense to the extent 
of $900, the amount of the alteration, unless the alteration has been 
facilitated by their negligence. 

4-75. Incapacity. Negotiable paper executed by infants, insane per-
sons, drunkards, and other persons under legal disability is not legally 
binding as to such persons. Therefore, such persons may, at their elec-
tion, assert a real defense against any holder. Incapacity is available 
only to the incapable parties and is not a defense to the other parties on 
the instrument. The indorsement or assignment of any person under 
legal disability passes title in the instrument; but this fact in itself does 
not give subsequent parties a right to recover against such persons under 
legal disability. Such persons may disafiirm their indorsement and re-
cover possession of the instrument from any subsequent holder; or they 
may set up their incapacity as a real defense if they are makers, drawers, 
or acceptors. 

4-76. Illegality. The statutes of many states make void particular 
kinds of contracts, such as gambling and usurious contracts. An instru-
ment that carries a usurious rate of interest which is declared void by 
statute continues void even in the hands of a holder in due course. The 
consideration out of which an instrument arises may be illegal. Never-
theless, the instrument itself, unless specifically or impliedly made void 
by statute, is valid.̂ ® 

12 United States v. Bank of America Nat. Trust & Sav. Assn., page 536. 
Baker et al. v. Butcher et al., page 538. 
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4-77. Nondelivery of an incompleted instrument. The question arises 
as to the liability of a party whose signature is pRced on an incompleted 
instrument which has never been delivered, but is in some way subse-
quently completed and placed in circulation. The Uniform Negotiable 
Instruments Act provides that where an incompleted instrument has not 
been delivered, but is taken, completed, and negotiated without authority, 
such an instrument is not a valid contract in the hands of any holder as 
against any person whose signature was on the instrument before it was 
taken. Thus, suppose A, without negligence, leaves a promissory note 
lying in a drawer in his desk, which note was signed by him, but in 
which he named no payee and specified no amount. B takes the note and 
completes it without authority, making it payable to himself for $1,000. 
B indorses and sells the note to X, who takes it in good faith, without 
notice, before maturity and for value. The note is invahd as to A; but it 
is enforceable against B, who became a party to it after the taking of the 
note. 

It must be noted that the above situation is different from one where 
the incompleted instrument is in fact delivered by the maker or drawer, 
even though such delivery was fraudulently induced and is filled out 
otherwise than in accordance with the authority given. Here the maker, 
or drawer, is liable to all holders in due course for the amount of the 
instrument, for he delivered the instrument and authorized its comple-
tion.i^ In the former situation he did neither. In effect he issued no in-
strument and therefore can be held liable on none. 

The defense of nondelivery of an incompleted instrument, however, 
may not be asserted by the drawer of a check against the drawee bank. 
Thus if a person signs a check in blank, and it is wrongfully taken and 
completed, the bank is justified in paying the check and charging the 
drawer's account. Since the bank is bound to respect and honor the 
checks of its depositors, lack of delivery of an incompleted instrument 
cannot be asserted by the drawer as a real defense.̂ ® 

4-78. Classification of parties. The parties on negotiable paper may 
be divided into two groups—primary parties and secondary parties. The 
primary parties are the makers of promissory notes and the acceptors of 
bills of exchange. The secondary parties are drawers of bills of exchange, 
drawers of checks, indorsers, and accommodation parties. This classifica-
tion is helpful in distinguishing the liabilities of the two types of parties. 
A primary party is primarily liable; that is, he is a person who, by the 
terms of the instrument, is absolutely required to pay the same. A sec-
ondary party is secondarily liable; that is, he becomes liable only when 

" Rutherford Nat. Bank. v. Nichols et al., page 540. 
IS Concordia Lutheran Evangelical Church v. U.S. Cas. Co., page 541. 
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the primary party fails to pay and the holder performs certain conditions 
precedent, namely presentment, notice, and dishonor, which will be dis-
cussed more in detail in Chapter 24. 

P R I M A R Y P A R T I E S 

4-79. The maker. Under the Uniform Negotiable Instruments Act, 
the maker of a negotiable instrument, by making it, engages that he will 
pay it according to its tenor and admits the existence of the payee and 
his then capacity to indorse. He is under an absolute obligation to pay 
the instrument, when it is due, according to its terms. If he makes the 
instrument payable to himself and then indorses it, he is nevertheless 
liable as a maker. 

4-80. The acceptor. The acceptor of a bill of exchange is the primary 
party upon the paper. By accepting the instrument, he engages that he 
will pay it according to the tenor of his acceptance, and admits the 
existence of the drawer, the genuineness of his signature, his capacity 
and authority to draw the instrument, the existence of the payee, and his 
then capacity to indorse. Before accepting the bill of exchange, the ac-
ceptor is called the drawee. The instrument may be drawn by the drawer 
and negotiated to several persons before its acceptance by the drawee. 
The instrument may also be accepted by the drawee before it is drawn, 
in which case the acceptance is usually on a separate sheet or piece of 
paper and is attached to the bill, but the drawee is liable only to those 
who purchase upon the faith of the acceptance. As mentioned before, 
one who draws a bill of exchange (drawer) is usually a creditor of the 
drawee or has arranged with the drawee to draw on him. Some credit or 
contract right probably exists in the drawer against the drawee. For in-
stance, John Doe enters into an agreement with the First National Bank 
whereby the latter agrees to accept bills of exchange for a certain amount 
drawn on the bank by John Doe. The bank is not liable to the payee of 
the bill until it accepts the bill. If it does not accept, it is only liable to 
John Doe for breach of contract to accept. After acceptance, the bank is 
liable to the payee as well as to the drawer. 

The promise constituting the acceptance must satisfy the requirements 
of a promise in a promissory note, and must be in writing and signed by 
the drawee-acceptor.^® Acceptance is usually made by the drawee's writ-
ing the word "accepted," with his name and the date, across the face of 
.the instrument. Although the use of the word "accepted" is not neces-

1® Bank of Magazine v. Friddle et al., page 543. 
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sary, it is preferable to write the word "accepted" across the face of the 
instrument above the signature of the drawee-acceptor. The acceptance, 
however, is not completed until delivery of the instrument or notification 
of the acceptance by the acceptor to the person presenting it for ac-
ceptance. 

4-81. Acceptance on a separate sheet of paper.̂  Section 134 of the 
Uniform Negotiable Instruments Act provides that, where an acceptance 
is written on paper other than the bill itself, it does not bind the ac-
ceptor except in favor of a person to whom it is shown, and who, on the 
faith thereof, receives the bill for value. Thus, suppose a salesman who 
is traveling in Eugene, Oregon, wishes to draw a draft on a bank located 
in New York, but the hotel is unwilling to cash the draft unless the 
drawee bank will accept it. The salesman may wire the bank for an ac-
ceptance of the draft. If the hotel, upon receipt of the wired acceptance, 
discounts the draft, it can, in case of nonpayment, sue and recover from 
the bank. Some states provide that the acceptance is good as against the 
acceptor, even though the acceptance is not shown to the person pur-
chasing. In those states, rehance upon such acceptance is suiRcient. 

4-82. Promise to accept. Section 135 of the Uniform Negotiable In-
struments Act states that "an unconditional promise in writing to accept 
the bill before it is drawn is deemed an actual acceptance in favor of 
every person who upon the faith thereof receives the bill for value." But 
such promise must be positive and unequivocal." Some states provide 
that an unconditional promise to accept a bill before or after it is drawn 
is an actual acceptance. However, the purchaser of a bill of exchange 
who takes it in ignorance of such a promise to accept cannot bind the 
acceptor, because the paper was not purchased on the faith of the 
promise of the acceptor. A drawee, therefore, may be an acceptor under 
these circumstances to one holder and not to another. 

4-83. Kinds of acceptance. An acceptance may be general, qualified, 
or implied. The general acceptance is the usual type of acceptance, be-
ing an assent to pay without quahfication, according to the order of the 
drawer. 

A qualified acceptance is conditional, partial, local, or qualified as to 
time. The conditional acceptance is a promise to pay, depending upon 
a condition. A partial acceptance is an acceptance to pay only a part of 
the amount for which the bill is drawn. A local acceptance is an accept-
ance to pay at a particular place only; and one qualified as to time is an 
acceptance to pay at a particular time. An acceptance is qualified also 
if less than all of the drawees accept. If the acceptance is qualified, the 
holder may refuse to take such acceptance and may treat the bill as 

Flathead County State Bank v. First Nat. Bank, page 544. 
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dishonored by nonacceptance. If the holder takes the qualified accept-
ance, the drawer and the indorsers are discharged on the bill unless they 
have expressly or impliedly authorized or subsequently assented to the 
taking of the qualified acceptance. The drawer and indorsers will be 
deemed to have impliedly authorized the qualified acceptance, if they 
do not express their dissent within a reasonable time after they are 
notified of the quahfied acceptance. 

An implied acceptance is an acceptance which may be presumed from 
the acts of the drawee. Under the Uniform Negotiable Instruments Act, 
the drawee is allowed twenty-four hours after presentment in which to 
decide whether he will accept the bill. If the drawee destroys the bill 
or refuses to return it within twenty-four hours or within such other 
period as the holder may allow, he will be deemed to have accepted the 
bill. Some courts hold that a destruction of the bill does not constitute 
an implied acceptance, but an unauthorized taking of the bill. It is clear 
that an intentional destruction of the instrument acts as an acceptance, 
but some question exists as to whether mere retention for more than 
24 hours, in the absence of a demand for its return, constitutes an accept-
ance. A few courts hold that there has been no refusal to return the bill 
by the drawee until the holder has asked for it, but the weight of au-
thority clearly supports the contention that mere retention of the bill in 
excess of the allotted time is an acceptance. This is particularly true of 
checks which have been forwarded to the drawee bank tor payment. The 
bank is obligated to pay the instrument or to return it within 24 hours or 
such other period as has been agreed upon. Failure to return it promptly 
acts as an acceptance. 

S E C O N D A R Y P A R T I E S 

4-84. In general. In the previous sections we have considered the 
habilities of the maker and the acceBtor,^ the parties primarily I j a b l g ^ 
ti^instruniept. In the following sections we shall consider thejliabilities 
r.f tTTPsecnrnW^ the indorsers, accommodation indorsers, and the 
drawers of bills o ^ d m n g a . The indorsers_of3egotiable paper may be 
(ThH^lgl^jr^jiT^^ and qualified indorsCTT^h respect tO the extent 
oFtEdrliabili ly-—— 

4-85. Unqualified indorsers. The jmqijLglified indorsers are those who 
indorse bv blank and speciaLindorsement Their liability is of two kinds 
-^cQMjtTonaT and unccmdrtional, fThe^ualified indorsers have only one 
type of hability, namely unconditional hability. The difference in liability 
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between these two types of indorsers is determined by J t l ^ contract of 
Indorsement. The unqualified i n d o r s e r s j ^ reason of b ^ k and l^^niaT 
fiiHorsements, indicate j a y - l h e instrument in case of de-

e primary parties on the happeninp; of certainjxmditiaas prece-
dent: namely, presentment, dishonor^ and notice. This promise to pay is 
termed the conditional liability of the unqualified indorsers. The_uncoa-
ditional liability of the unqualified indorser is practically the sarne as the 
liability of the qualified indorser and arises by reason nf the fact thaf 

"indorsers, "By'the transfeTlif the instrument sell a chattel. (See Sees. 
4-87 and 4-88.) 

In effecting the sale, both the qualified and the unqualified indorsers 
make certain warranties which are unconditional. We will now consider 
the nature of the liabilities of the unqualified indorser. 

4-86. Conditional liability. The conditional liability of unqualified 
indorsers is set forth in the Uniform Negotiable Instruments Act as fol-
lows: '^EvexyJndofser who indorses without qualification . . ^ engages 
that 5 B t h e instrument shall be accepted_or_paid or 
both as the case may be, according to its tenorTand that if it be dis-
honored and the necessary proceedings on dishonor be duly taken, he 
will pay the amount thereof to the holder or to any subsequent indorser 
who may be compelled to pay it." 

In order, therefore, for the holder or the holder in due course to recoyer 
against an unquahfied indorser ojuhis conditional liability, t h r e e c o n ^ 
tions precedent must be satisfied(Fir^the instrument must be presented 
to the primary party for paymentT^cond? the instrument must be dis-
honored by the primary notice of the dishonor must be 
givenJby the holder to the indnrspr^ be charged.^^ The indorsers duty 
arises when and only when the aboye-named conditions precedent haye 
been satisfied and thus make the liabihty of such indorser conditional. If 
any one of the three conditions is omitted, no conditional liability will 
vest in the unqualified indorser. Thus, suppose P indorses a check in 
blank or specially to X, a holder in due course. X presents the check to 
the drawee bank for payment, but payment is refused because the drawer 
has not sufficient funds to cover the check. X then notifies P of the dis-
honor. P is now liable to X for the tenor of the check. P would not have 
been liable if X had not presented the check for payment or if X had not 
given P notice of dishonor. 

4-87. Unconditional liability of unqualified indorsers. T^e warranties 
,Q£jh£-iiac|ualified indorser are set forth in the Act as follows: "Every 
indorser indorses without _gualification wa.rrants to__all subsequent 
liSders in due^TOurse?^^^ the instrument"is"g^ine a ^ iiLail^fi^ 
spects thaTwhich it purports to be j^^Jt iKaThe^s good title to i t ; ^ 3 r 

18 Kay Manufacturing Corp. v. Arkus, page 544. 
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that all prior parties had^ ca^ad^^toy^ ^^that the instrnmeTaĵ |s^ 
at the time of his fadorsemenfe^^M^nd subsisting. Under this section 
a liability immediately attaches at the time of the indorsement. This 
liability arises out of the fact that the indorser is a seller of property, and 
every seller of property makes certain warranties. Therefore, one who 
passes negotiable paper of necessity impliedly warrants the paper to be 
that which it purports to be, including the other warranties enumerated 
above. For example, if A sold B a watch and the article delivered was 
not a watch, B should recover from A. Likewise, if A sold B a paper 
purporting to be a negotiable instrument and the paper delivered was not 
genuine, B should recover from A. The indorser is liable to his vendee, 
irrespective of whether the holder has fulfilled the conditions precedent 
mentioned in the preceding section and even before maturity of the 
instrument, because the warranties, enumerated above, if breached, are 
breached at the time of the delivery of the instrument. For example, A 
indorses to C a note which purports to be signed by B. B's signature 
is a forgery. C, the holder in due course, is, upon presenting the note 
to B, faced with a real defense. A is liable to C, in that, by his sale of 
the instrument to C, he warranted the instrument to be genuine and in 
all respects what it purported to be. Since it was void for forgery, C 
may recover from A on A's unconditional liability. An indorser vendor 
of a note, void because of statutory invalidity for gambling, is liable to a 
purchaser holder in due course for breach of warranty, because the in-
strument at the time of his indorsement was not valid and subsisting. 

4-88. Unconditional liability of qualified indorsers. A_qualified_iiiz. 
doTssr is one who indorses w i t l ^ t recourse. When an indorser places 
the words "without recourse" aft^r indnrserrimt .nr when be passe£j_ 
bearer instrument by delivery, h^ states, in effect, that he will not be 
liable in case of nonpayment of the inctrnmpnt That is, he does not 
^arantee the solvency of the primary party. By such an indorsement the 
indorser is merely relieved of the conditional liabilities of the special and 
blank indorser, in that he makes no offer to be bound, even though the 
conditions precedent—presentment, dishonor, and notice—have been satis-
fied. Thp tr^psf̂ v î- r.f j j i u ^ p p p ^ r who passes title bv dehvery occupies 
a position, in that such transferor liability. 
C J ^ e qualified indorser and the transferoxJby delivery ,̂ however, do have 
un^nditlonal liaEHities^s set forth in the Uniform Negotiable Instru-

Vct: "Every person negotiating an instrument b ^ d e l ^ e ^ p£ by 
adorsement \^rrants:_CT) that the instrument is ^eipBifi "ana 

'in all respects whaFlFpurports to be,;^2) that he has a good^Utle t^it ; 
(3) that all prior parties had capacity toTontracFXHre~pfo^^ns"^ 
divisiorT (3) ot this section~^o^no^ppiy to persons negotiating public or 
corporation securities, other than bills and notes); (4) thatnRe^|;ias"'no' 
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|e of any fact which would inrmair the validity of the instrnmfint-
or render it valukess.^^ But wheirE^^n^otiation is hv only, the 

ler other th an thy'inunediate tra warranty extends in favor of no 
|ig warranties of an unqualifiedjndorser, howf̂ yer. 

trans-

suhseguent hoIders_o^ 
For exampeTif P indofses^lPcH&S: "Pay to X, without recourse, 

(signed) P," X will have no recourse against P in case of nonpayment; 
but if it appears that the check was issued by an infant or an insane 
person who has disaffirmed his contract, P will be Hable to X by reason 
of the breach of his warranty that all prior parties had capacity to con-
tract. If P dehvers a check, payable to bearer, to X, who delivers it 
to Y, P will be liable on his unconditional warranties to X, his immedi-
ate transferee, but not to Y. X, in turn, would be liable to Y on his un-
conditional warranties. The unconditional warranties of a quahfied in-
dorser are practically the same as the unconditional warranties of an 
unqualified indorser. 

One who indorses bearer paper, specially or in blank, is liaHe_as an 
indorser on both the unconditional and the conditional liabilities. The 
special indorser of bearer paper is liable only to such holders 'as make title 
through his indorsement. The blank indorser of bearer paper is liable lo 
all subsequent holders in due course. 

4-89. Accommodation indorsers. An accommodation indorser is one 
who signs his name upon an instrument, without receiving any consider-
ation therefor, for the primary purpose of lending his name as surety for 
some other person. SuA an indorser is liable to a holder in due course, 
even though the hoMgr in due course knows that such an indorser is an 

Such an accommodation indorser occupies .a j ieiy 
.from that of other indorsers, in that tjiR acmmTnodiy-

tion indorser npvpr has trtip fn thp pf^ppr He never becomes an owner of 
the instrument T i n l e s s the instrument is not paid and he pays it. Under 
these circumstances the accommodation indorser becomes a purchaser 
orjholdsj:^ 

In determining the parties to whom the accommodation indorser is 
liable, it is necessary to note at whose request his signature is placed 
upon the instrument and when. Section 64 of the Uniform Negotiable 
Instruments Act provides as follows: "Where â pCTSon not otherwise a 
party to an instrument jglaces. thereon his signature in blank before de-
livery, he is liable as indorser in accordance with the following rules: 
(1) if the instrument is payable to the order of a third person, he is 
l i a b l e to t h e pqyee and to all subsequent partie^; (2) it the instrument 
is payable to the order of the maker or drawer or is payable to bearer, 

iSLeekley v. Short et al., page 546. 
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he is liable to all parties subsequent to the maker .or drawer; (3) if he 
signs for the accommodation of the payee, he is liable to all parties sub-
sequent to the payee." 

The Uniform Negotiable Instruments Act states in § 63, that where a 
person places his signature upon an instrument otherwise than as a 
maker, drawer, or acceptor, he is liable as an indorser unless he clearly 
indicates by appropriate words that he is bound in some other capacity.̂ ® 

From an inspection of the instrument, therefore, it is sometimes im-
possible to tell whether an indorsers name was one for accommodation 
or for negotiation. Under the Act it seems the accommodation indorser 
is liable upon both conditional and unconditional liabilities, even though 
such accommodation indorser never had title to the instrument. 

Under the Act the accommodation indorser is an indorser and is, there-
fore, entitled to notice by the holder where the instrument has been 
presented for payment to the primary party and dishonored. A person 
who executes a note as maker in order to accommodate another is liable 
to the payee unless the payee is the party accommodated. ̂ ^ 

4-90. Order of liability of indorsers. A holder of an instrument which 
has been dishonored may in general hold all those indorsers liable who 
have indorsed unqualifiedly, provided he has complied with_the condi-
tioi^precedent. He may seek recovery from the last indorser, from ths-^ 
first indorser, orjiom-anjiUntermediate indorser. In many states he may 
join all the indorsers in one action. But an indorser who pays an instru-
ment may recover onlv from an indorser prior to the paying indorser. In-
dorsers, are liable prima facie in the order in which they indorse. For 
example: A, B, C, D, and E are indorsers on a check drawn by M, A being 
the first indorser and E the last. H, the holder, on nonpayment of M's 
check, may recover from D. If D pays, E is no longer liable. D may seek 
payment from C, and C from B, and B from A. However, if A and B had 
an agreement whereby A was not to be liable to B, A, in an action by 
B, would be permitted to introduce this evidence in order to avoid 
liability. 

4-91. Drawers of bills of exchange, excepting drawers of checks. 
The drawer of a bill of exchange has conditional liabilities. The condi-
tional liabilities of the drawer, with the exception of the drawer of checks, 
are exactly the same as those of the indorser. The drawer makes no 
warranties, although he cannot deny the existence of certain facts; that 
is, by drawing an instrument, he admits the existence of the payee and 
his then capacity to indorse. The liability of the drawer of a check will 
be considered in a later chapter. 

20 M. J. Wallrich Land & Lumber Co. v. Ebenreiter et al., page 547. 
21 Blackpipe State Bank v. Grass, page 548. 
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R I G H T S A N D L I A B I L I T I E S O F P A R T I E S C A S E S 

W. M. BARNETT BANK v. CHIATOVICH 
1925, 48 Nev. 319, 232 Pac. 206 

DUCKER, C . J . [Facts stated in opinion] . . . The purchase of the note 
being sued on was made by the plaintifE bank from Thornberry, the 
payee, in October, 1919, more than a year before maturity. . . . The cir-
cumstances surrounding the purchase of the note, as testified to by the 
president of the plaintiff bank, point to its good faith in the transaction. 
The testimony was not contradicted in any way. The circumstances in 
evidence pointed out by counsel for defendants in his brief, and claimed 
by him to indicate the bad faith of plaintiff in the transaction, were for 
the jury, and resolved against defendants by the verdict in the case. As 
there was ample evidence to justify the jury in concluding for plaintiff on 
the bona fides of the transaction, the verdict is conclusive in this respect. 

Defendants contend that the note is void by reason of fraudulent repre-
sentations claimed to have been made by Thornberry to J. M. and W. M. 
Chiatovich, the defendants, respecting the pedigree and breeding of the 
jacks and jennets sold by him to the Chiatoviches under the contracts 
mentioned, and as to the number and quality of foal said jacks and 
jennets would produce if properly handled. The two Chiatovich brothers 
testified to matters tending to support the allegations of their answer in 
this regard, and other testimony to the same effect was given. 

The effect of Thornberry's fraud in obtaining the note in question, upon 
plaintiff as its holder, if in fact he committed any fraud, was submitted 
to the jury by proper instructions. The general rule is that fraud in a 
contract, or in the consideration out of which a negotiable instrument 
arose, is no defense in favor of the maker as against a bona fide holder. 
This rule is elementary in the law merchant and is embodied in our law 
concerning negotiable instruments. Before Thornberry's fraud could be 
held to impeach the note in plaintiff's hands, it must appear that plaintiff 
had actual knowledge of the fraud or knowledge -of such facts in connec-
tion therewith that the taking of the note amounted to bad faith. Section 
56 of the Negotiable Instruments Act (Rev. Laws, § 2603), reads: 

To constitute notice of an infirmity in the instrument or defect in the title of 
the person negotiating the same, the person to whom it is negotiated must have 
had actual knowledge of the infirmity or defect, or knowledge of such facts that 
his action in taking the instrument amounted to bad faith. . . . 

Judgment for plaintiff. 
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LOZANO V. MEYERS 
1929, Tex. Com. App., 18 S.W.2d 588 

The plaintiffs seek to cancel two promissory notes which were executed 
by the plaintiffs to Meyers and Mulhausen, as contractors. The plaintiffs 
gave the notes in consideration for the contractors' promise to construct 
a building. The contract to build was never carried out and the plaintiffs 
seek to cancel on account of failure of consideration. However, the con-
tractors had already sold one of the notes to one Thompson, who pur-
chased before maturity and gave value. Thompson sold the note to one 
Purdy for value, and without notice. The defendant Purdy brought a 
cross-action and sought and was granted judgment for the amount of tht; 
note held by him. The other note was canceled, but the plaintiff ap-
pealed, urging that Purdy's note should also have been canceled. 

HARVEY, P. J . . . . The plaintiffs contend that these instruments gave 
notice to both Thompson and Purdy that the contract was indivisible 
and wholly executory; and, inasmuch as the Mulhausens and Meyers 
failed to perform their obligations under the contract, the defense of 
failure of consideration for the note is available to the plaintiffs in error 
as against Purdy. 

The note is a negotiable instrument, and Purdy is holder in due course. 
Since the latter had no knowledge or notice, at the time he acquired the 
note, that the consideration therefor had failed, he does not lose the char-
acter of holder in due course, even though the 'Tjuilding contract" and 
note be taken as imparting notice to him that the contract of the Mul-
hausens and Meyers was indivisible and wholly executory, as contended 
by the plaintiffs in error. The note is not subject, in his hands, to the 
defense of failure of consideration. Rev. St. 1925, art. 5933, §§25 and 
28; 1 Dan. Neg. Inst., § 790; 8 C.J. 748; 3 R.C.L., p. 1067. Besides this, 
Thompson acquired the note in due course, at a time when no breach of 
the contract has occurred. Purdy, in acquiring the note from him, suc-
ceeded to his rights. . . . 

Judgment affirmed. 

SALITAN V. CARTER, EALEY AND DINWIDDIE 
1960, (Mo.) 332 S.W.2d 11 

The defendant (Carter, Ealey and Dinwiddie) executed three nego-
tiable trade acceptances in favor of the Sterling Materials Company, Inc., 
a New York corporation, in payment for materials. The trade acceptances 
were sold to the plaintiffs (Salitan and Jacob). The defendant denies 
liability upon the ground that the payee had not qualified to do business 
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in Missouri and that the instruments were therefore void. The lower 
court ruled in favor of the defendant and plaintiffs appeal. 

HUNTER, Judge. . . . It is plaintiff's contention as stated in its brief 
that "the only question before this court on this appeal is whether or not 
a holder in due course of a negotiable instrument, purchased from a for-
eign corporation not authorized to do business in the State of Missouri, 
can prevail." Defendant agrees to the extent that this is the principal 
question. . . . 

It is the contention of defendant that an instrument, such as those be-
fore us, where given to a foreign corporation doing business in Missouri 
without qualifying is, under the statute as amended, still a void instru-
ment, and thus, is not enforceable even by a bona fide purchaser for 
value. 

Thus, our first question is whether under new Section 351.635 a con-
tract or trade acceptance is void or whether it is merely unenforceable in 
Missouri courts until the foreign corporation complies with the require-
ments of the mentioned chapter. . . . 

Our purpose now must be to ascertain the legislative intent as ex-
pressed in the amended statute and in so doing we must take particular 
notice that the legislature has added eleven new words to the former 
section. These eleven words are plain and clear. Their purpose is un-
mistakable. 

It is our opinion that the quoted language, carried forward to and con-
tained in the 1943 amendment, changed the prior law of Missouri to the 
end that contracts of nonlicensed foreign corporations are no longer 
"absolutely void" but rather under Section 351.635 are merely unen-
forceable until such time as the foreign corporation complies with the 
requirement of the mentioned chapter and that thereafter such contracts 
may be enforced just as may any other contract of a foreign corporation 
made at a time when such corporation was in full compliance with the 
requirements of the chapter. . . . 

There is an additional factor that must be considered; namely, the effect 
of our Negotiable Instrument Law on such a situation as is presented on 
this appeal. The earlier cases, and it is upon them the defendant prin-
cipally relies, were decided either before the enactment of our Nego-
tiable Instruments Law or before the enactment of the language now 
contained in Section 351.635 and give no consideration to their effect. 

It is one thing to deny access to our courts to the unlicensed foreign 
corporation until it becomes qualified to do business in the state, and 
quite another thing to deny access to the courts to an innocent holder in 
due course of a negotiable instrument who seeks to enforce it against its 
maker. A penalty might be imposed on the unlicensed corporation for 
wrongfully doing business, and we note there is provision for such 
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penalty in the Missouri Act. An injunction might issue against doing such 
unlicensed business. Access to the courts by the unlicensed corporation 
may be denied until there is compliance with the act. But to provide by 
judicial interpretation further penalties not provided in the statute against 
an innocent purchaser for value of an apparently negotiable instrument 
would seem unreasonable. . . . 

The generally accepted rule is that where the statute does not declare 
the instrument to be void, a holder in due course can recover against the 
maker on a promissory note made to the order of a foreign corporation 
although it has not complied with the statutory conditions to the right 
to do business in the state. . . . 

Any other view would place the burden on Missouri business and 
banking institutions to investigate each and every payee and endorser on 
each and every instrument in order to determine whether a foreign cor-
poration is unlicensed, and if so, whether it is or is not doing business in 
Missouri. Such a burden does not seem to be in accord with the basic 
purpose of the Negotiable Instruments Law. . . . 

The judgment is reversed and the cause is remanded for a new trial. 
It is so ordered. . . . 

HAASE V. RAMSAY 
1960, (Wise.) 102 N.W.2d 226 

The plaintiff, a real estate broker, was engaged by the defendant to 
arrange for the sale of the latter's house to one Darkow, including the 
necessary financing arrangements. The defendant executed a note to the 
plaintiff for these services. The transaction with Darkow was not con-
summated as he was without money and hopelessly in debt. The plaintiff 
had arranged for partial financing through the Amortized Mortgage As-
sociation. The plaintiff brought action to recover on the note. The lower 
court held in favor of the defendant. 

DIETERICH , Justice. The issue in this case is whether the appellant 
real estate broker furnished a consideration for the promissory note sued 
upon. 

Sec. 116.33, Stats., provides: 
Absence or failure of consideration is matter of defense as against any person 

not a holder in due course; . . . 
The want of consideration as between the original parties to a promis-

sory note is always open to investigation. Garlie v. Rowe, 1928, 197 Wise. 
257, 221 N.W. 749, 223 N.W. 93, and Schwenker v. Johnson, 1929, 198 
Wise. 300, 224 N.W. 117. . . . 

The trial court found that the note herein sued upon was executed by 
the defendant to the plaintiff some two months after the transfer of title 
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to provide the plaintiff with security for his services when they were 
completed; the delivery of this note was conditioned upon the fact that 
the plaintiff was to aid the purchaser to obtain financing for the purchase 
and to see that the defendant was paid the purchase price. The court 
further found that the plaintiff did nothing to locate the purchaser or any 
other purchaser except to accommodate the purchaser that the defendant 
sent to the plaintiff; the plaintiff incurred no expenses of advertising, 
took no positive action towards obtaining financing other than to ac-
company the purchaser to a lending institution, and make a phone call. 
The plaintiff did not carry out his obligations under the terms of the oral 
contract in that while the plaintiff promised to obtain financing for the 
prospective purchaser, he did not obtain such financing and further, did 
nothing to effect the sale of the property to the purchaser. 

The trial court's findings being supported by credible evidence, the 
judgment is affirmed. . . . 

GIMBEL BROS., INC. v. HYMOWITZ 
1947, 160 Pa. Super. 327, 51 A.2d 389 

One Redding executed a check in the sum of $500 payable to Hymo-
witz in payment for plumbing supplies. Redding wanted immediate de-
livery of the supplies so Hymowitz, after indorsing the check in blank, 
retired to his office to call the drawee bank to determine if the check were 
good. He learned that the check was not good. When he returned he 
found that Redding had picked up the check which Hymowitz had in-
dorsed and left. Redding indorsed the check and cashed it with plaintiff. 
A judgment was given to plaintiff and defendant appealed. 

ARNOLD, J. . . . A holder in due course is defined as one who takes an 
instrument, complete and regular on its face, in good faith and for value. 
The plaintiff was a holder in due course. It gave for the check the full 
amount for which it was drawn. . . . 

The defendant-indorser could not defend on the ground of his own non-
delivery. For under the N.I.L., as to a holder in due course delivery 
by all prior parties is conclusively presumed. Having taken the check 
without notice of any infirmity under the N.I.L., the holder's title was 
not defective. . . . 

The other reason which precludes the prior indorser from defending 
on the ground of non-delivery is the maxim that as between two innocent 
parties (in this case the holder for value and the prior indorser) liability 
should be borne by the one, i.e., the indorser, who made the loss possible. 

The payee and prior indorser could easily have protected himself by 
making his indorsement "for deposit only" or with some similar notation. 
He could have protected himself by not allowing the indorsed check to 
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go out of his possession. He could have protected himself by not indors-
ing the check until he was ready to receive it. Thus his act or acts en-
abled Redding to commit the fraud and induced the payment by the 
plaintiff of the check. To hold otherwise would require one proposing 
to become the purchaser of a check to inquire of each indorser whether 
his indorsement was intended, or in default thereof to release him. . . . 

Judgment for plaintiff Gimbel Bros., Inc. 

CITY OF NEW PORT RICHEY v. FIDELITY & DEPOSIT CO. 
OF MARYLAND 

1939, 105 F.2d 348 

The City of New Port Richey, having authority by law, on June 1, 1930, 
signed by its officers and under its corporate seal, twenty-six bonds pay-
able to bearer for $1,000 each with interest at 6%, payable semi-annually 
upon the surrender of annexed interest coupons. The bonds were ofBcially 
validated but never delivered to anyone. They were deposited in the 
vault of a bank. Bank robbers broke into the vault and stole the bonds. 
They came into the hands of P-B Corporation. The City refused to pay 
because they were stolen. The P-B Corporation had a policy of insurance 
against loss from stolen bonds. The plaintiff insurance Company in-
demnified its insured, the P-B Corporation, and acquired the bonds in 
its own right and now sues the city. The lower court found the city liable 
on the bonds. The city appeals. 

SIBLEY , Circuit Judge. . . . The main questions presented are: Were 
the bonds ever negotiable instruments, since they had never been de-
livered? Were they negotiated to a holder in due course so as to prevent 
enquiry thereabout? 

. . . As between the immediate parties and all others not holders in 
due course, delivery is essential to the existence of the instrument as a 
legal obligation. Until put in operation by delivery, the original instru-
ment and indorsements of it are, as to such parties, incomplete and rev-
ocable, and a delivery may be shown to have been conditional or for a 
special purpose. The Act so declares, § 6776. It adds: "But where the 
instrument is in the hands of a holder in due course a valid delivery 
thereof by all parties prior to him so as to make them liable to him is 
conclusively presumed." This is a separate sentence, intended we think 
to govern all cases in which a negotiable paper complete on its face 
comes to the hands of a holder in due course; and it is not to be confined 
to cases where a delivery of some sort was made, but is sought to be 
shown to have been conditional or for a specific purpose. 

. . . We think the clear, natural meaning of the provisions of section 
6776 is that they include all questions touching delivery. One who fully 
completes a negotiable paper, withholding delivery, assumes the risk 
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of its getting out of his possession into the hands of a holder in due course. 
He must care for it much as he would his paper money. 

Declaratory judgment against the defendant City reversed on other 
grounds. 

WILLIAMS V. RUBEN 
1960, (Ga.) 117 S.E.2d 456 

In 1954 the plaintifE had executed a promissory note for $29,000 payable 
to the defendant (Ruben). Subsequently there had been other loans, re-
newals, and payments. In 1959, the defendant informed the plaintiff that 
a balance of $8,484.03 was owing on the loans. The plaintiff alleges that 
the defendant threatened to foreclose on his property unless this amount 
was paid. Accordingly, the plaintiff executed a note in that amount al-
though he contended that there was no consideration for the note, as 
defendant had already been overpaid. He now seeks cancellation of the 
note. The lower court sustained a demurrer to the complaint. 

MOBLEY , Justice. In the absence of an allegation of fraud or deceit 
on the part of the defendant, allegations of facts showing that the Jan-
uary 6, 1959, note was given in accord and satisfaction of the previous 
debts will defeat the plaintiff's prayers for any of the rehef sought. See 
Turner v. Pearson, 93 Ga. 515, 21 S.E. 104. The plaintiff alleges that he 
was forced through duress and threats to give the note, but he does not 
allege any facts showing duress. The allegation that the defendant 
threatened to foreclose on his property if he did not give the note would 
not constitute duress. Threatened civil action does not constitute duress. 
Bond V. Kidd, 122 Ga. 812, 813, 50 S.E. 934. See also Carswell v. Har-
tidge, 55 Ga. 412, and Blalock v. Barrett, 28 Ga. App. 444, 111 S.E. 697. 
The trial court properly sustained the general demurrer to count 1 of 
the petition. . . . 

Judgment affirmed. 

SMITH V. LAGERSTROM et al. 
1950, 34 Cal.2d 858, 215 P.2d 450 

EDMOND, Presiding Justice. The appeal from a judgment upon a di-
rected verdict in favor of Dale Smith, the payee of a promissory note, 
presents for decision only the question as to the admissibility of certain 
excluded evidence offered by the makers of the instrument. 

. . . Smith testified that when he received the note he filled in the 
three blanks with the following words, respectively: "On demand"; 
"Santa Barbara, California"; and "seven per cent." 

. . . Lagerstroms generally denied the allegations of Smith and also 
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set up the affirmative defense that he had no authority to add to it the 
words "on demand." They assert that Smith was authorized only to make 
the note payable from the profits of the "Seven Seas Restaurant" and 
they unsuccessfully offered evidence in support of the issue tendered by 
their pleading. The adverse ruling sustained the objection of Smith that 
such evidence would violate the parol evidence rule. 

Section 3095 of the Civil Code, N.I.L. sec. 14, provides: 
Where the instrument is wanting in any material particular, the person in 

possession thereof has a prima facie authority to complete it by filling up the 
blanks therein. And a signature on a blank paper delivered by the person 
making the signature in order that the paper may be converted into a negotiable 
instrument operates as a prima facie authority to iill it up as such for any 
amount. In order, however, that any such instrument when completed may be 
enforced against any person who became a party thereto prior to its completion, 
it must be filled up strictly in accordance with the authority given and within 
a reasonable time. 

A promissory note to which terms have been added in excess of au-
thority is void in the hands of a holder not in due course. Stout v. Eastern 
Rock Island Plow Co. 202 Ind. 517, 176 N.E. 844, 75 A.L.R. 1386; Britton, 
Bills & Notes, § 84, pp. 331, 332. "The Law is established in California 
that when an instrument is delivered which contains a blank, the person 
in possession thereof has prima facie authority to complete it by filling 
in the blank. Such an instrument, however, when completed may be 
enforced against any person who became a party thereto prior to its 
completion only when the blank had been filled in strictly in accordance 
with any authority given and within a reasonable time." 

. . . In accordance with that rule, the parol evidence offered by the 
Lagerstroms would, if beheved, by the trier of fact, render the note un-
enforceable by Smith. To that extent, therefore, evidence as to restrictions 
upon the authority of the payee to complete a note by specifying terms or 
conditions not placed in it by the maker is admissible for the purpose 
of showing the extent of that authority, regardless of the fact that such 
evidence may tend to contradict the terms implied in the instrument by 
law. 

. . . Only by evidence directed to the issue as to the extent of the 
authority given can a trial court determine whether the blanks were 
filled "strictly in accordance with the authority given." 

The judgment is reversed. 

N.J. MTSE. AND INVEST. CO. v. DORSEY 
1960, (N.J.) 158 A.2d 712 

CONFOBD, J. A. D. This is an action on a negotiable promissory note 
by a holder in due course thereof against the maker. The note had been 
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given to U.S. Homes, trading as National Homes, a firm in the business 
of home improvement, in connection with a contract to do certain im-
provements on the defendants' home. The note was for $2,435.40, payable 
in 60 monthly installments of $40.59, and plaintiff had purchased it the 
day after its execution for $1,800. At the trial, the defendants undertook 
to prove that at the time they signed the note it was blank and that 
it was attached to and a part of a credit application; that they did not 
know they were signing a note; and that the agent of U.S. Homes had 
represented to them that they were signing a credit application. Upon 
objection to this line of proof, the trial judge considered argument on 
the point in the absence of the jury, and then ruled that the facts out-
lined by the defendants' counsel in his proffer of proof, as aforestated, 
would be insufficient as a matter of law to defend against a holder in 
due course. Defendants conceded that the plaintiff was a holder in due 
course. 

The defendants assert two basic grounds of appeal. It is contended, 
first, that the instrument was incomplete at the time it was turned over 
to the payee by the defendants and never "delivered" by them to the 
payee as a note, and that therefore, under the Negotiable Instruments 
Law (R.S. 7:2-15, N.J.S.A.), its subsequent completion and negotiation 
without authority from them did not make it a valid contract in the hands 
of the plaintiff. Second, it is argued that the signatures of the defendants 
on the note were procured by fraud in the factum, i.e., such fraud as 
prevented the defendants knowing that they were signing a negotiable 
instrument; and it is contended that this constitutes a "real defense" of 
the type which is invocable even against a holder in due course. 

We address our attention to the last stated ground of appeal, as our 
conclusion thereon requires a reversal. 

At common law, such fraud in the procurement of the execution of a 
note or bill as results in the signer's being ignorant of the nature of the 
instrument he is signing, sometimes designated as fraud in the factum, 
was held to be a real defense, i.e., invocable even against a holder in due 
course, provided the maker or drawee was not negligent in failing to 
discover the actual character of the instrument. . . . Such fraud was 
distinguished from "fraud in the inducement," where the signer was led 
by deception to execute what he knew to be a negotiable instrument, this 
being only a personal defense, not available against a holder in due 
course. . . . 

The great weight of authority elsewhere favors the defense of fraud in 
the factum against any holder, provided the maker was not negligent in 
failing to ascertain the actual character of the instrument. The rationale 
of the defense is the fundamental of contract law that one cannot be 
bound on an obligation he does not know he is entering into. . . . 
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The question of whether there has been negligence is one for the 
trier of fact, who must determine it from all the surrounding circumstances 
of the transaction, including the literacy, education, intelligence and 
capacity of the signer, and the reasonableness in the Ught thereof of his 
reliance on the fraudulent misrepresentations. Consideration is to be 
given to the relationship between the parties, the availability of third 
persons who could be called upon for advice, and whether or not reason-
able prudence was exercised by the signer. . . . It is usually held that 
the failure of a literate person to read the instrument ordinarily consti-
tutes negligence, the theory prevailing that otherwise there would result 
an undue hindrance to free negotiability . . . Nevertheless, there may 
such mitigating circumstances, e.g., a low degree of intelligence, lack of 
familiarity with commercial transactions, or confidence justifiably placed 
in the defrauder, as will excuse the failure to read, and hence not estop 
the maker from asserting the defense of fraud in the factum. . . . 

. . . Sound principle and considerations of fairness pointing in that 
direction, we hold that fraud in the factum is a good defense to an action 
on a negotiable instrument as against a holder in due course, provided 
there has been no negligence on the part of the signer. In view of these 
conclusions, issues of material fact were posed by defendants' proffer of 
proof which was rejected by the trial court, and there must be a re-
versal and a trial of both the questions of fraud and negligence. 

The inquiry remains as to whether, if defendants lose at the trial on 
either the issues of fraud in the execution of the note or that of negligence 
there will yet survive a defense posited upon R.S. 7:2-15, N.J.S.A. We 
think not. The reliance upon that section is based on the thesis that the 
fraud is such as to preclude delivery and therefore there has been a 
failure of delivery of an incompleted instrument, later completed and 
negotiated without defendant's authority, precluding the enforceability 
of the contract against defendants by any holder. A factual finding against 
the defendants as to the fraud asserted would patently undermine a 
defense so conceived. Negligence on the part of a drawee or maker of a 
negotiable instrument permitting its transfer to a holder in due course 
should have the same effect. . . . Consequently the trial on the remand 
of the issues specified above will dispose of the case in entirety. 

MAY V. CITY NAT. BANK & TRUST CO. 
1953, Okla. 258 P.2d 945 

WILLIAMS , J. . . . Parties are referred to herein as in the trial court. 
Plaintiff May sued defendant City National Bank and Trust Company 

for about $6,000. Defendant's demurrer was sustained. Plaintiff stood 
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on his petition, the cause was dismissed and the plaintiff appeals. The 
facts alleged are substantially as follows: 

May was engaged in the livestock commission business in Oklahoma 
City; pursuant to a custom of the business. May furnished capital to one 
Jones, who was known in the business as a "clearee." Jones used the capi-
tal to buy and sell cattle as an independent trader; he kept all profits and 
sustained all losses, paying May a commission per head for the use of the 
capital. On three dates named in the petition, Jones sold cattle to three 
individuals who gave him checks totalling about $6,000; the checks were 
made out to Jones. Jones (following a custom between him and May) 
delivered the checks to May's office without indorsement to apply on 
his indebtedness to May; the checks were allegedly stolen by May's 
bookkeeper, who, without authority, indorsed the name of Jones on the 
checks, added his own indorsement, cashed the checks at defendant 
City National Bank, and made off with the proceeds. These checks were 
drawn on banks at Vici, Oklahoma, Amarillo, Texas, and Clayton, New 
Mexico, and defendant City National was a "cashing" bank only. 

As we have seen, the facts alleged in the petition, which we deem to 
be controlling over contrary averments therein, amount to a pleading 
that May was the owner and transferee or assignee by delivery of the 
checks. As such, he was not a holder in due course, since there was no 
indorsement by Jones. One who receives a check for value without in-
dorsement takes whatever title the assignor had, and may sue on the 
check in his (assignee's) own name. Tom-Pah-Pe v. Roddy, 130 Okla. 
54, 265 P. 128. The question then arises whether the payee or other 
owner of a check may maintain such an action as this against a bank 
which has cashed the check on a forged indorsement, where said bank 
is not the drawee bank. 

The question has heretofore been decided in favor of plaintiff in BeU-
Wayland Co. v. Bank of Sugden, 95 Okla. 67, 218 P. 705. Therein the 
court said: 

If a check is paid by a bank, other than the [drawee] upon a forged or 
tmauthorized indorsement, and is collected by it from the drawee, the payee 
or rightful owner of the check may recover the amount thereof from the bank, 
such right of the payee to recover being conditioned on the absence of any 
fault or laches on his part, and upon the absence of a ratification of the indorse-
ment by him. 

In this case the court referred to Crisp v. State Bank of Rolla, 32 N. 
Dak. 263, 155 N.W. 78, and said: 

. . . it was held that where a check sent by mail was intercepted on its way, 
and the indorsement of the payee forged thereon, and the check cashed by the 
intermediary bank, which in turn collected such check through its correspondent 
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from the drawee, the payee of the check might recover of the intermediary bank 
in an action of trover for the conversion of such check. 

Although this is apparently the only time this court has had occasion 
to pass upon the precise point here involved, this view is amply sup-
ported by the ruling from the other jurisdictions and is in accord with the 
weight of authority. [Cases cited] 

In the case at bar, there is no contention that the petition alleges that 
either May or Jones ratified the forged endorsement by the bookkeeper. 

The judgment of the trial court is reversed, with directions to overrule 
defendant's demurrer to plaintiff's petition as amended. 

STRICKER V. BUNCOMBE COUNTY et al. 
1934, 235 N.C. 536, 172 S.E. 188 

The plaintiff purchased for value in due course, from a reputable dealer 
in municipal bonds, and owned, as above stated, a certain Buncombe 
county road and bridge bond, of the face value of $1,000, with certain 
unpaid interest coupons attached. At the time he purchased said bond 
he had no notice of any defect in title or any other irregularity with 
respect to said bond, and purchased it for the purpose of using the pro-
ceeds thereof in part payment of his own taxes, as authorized by Chapter 
280 of the Public Laws of 1933, and for the further purpose of seUing 
and assigning any remainder thereof to other persons who desired to 
acquire bonds, to be applied in payment of taxes, as authorized by said 
Chapter 280. The bond is payable to "bearer," is negotiable by delivery, 
and is not registered. 

For the purposes of this action it is agreed that the said bond in ques-
tion was stolen, together with other securities, from Lillian Van Ostrand, 
in Hollywood, Cal., a former owner thereof, but that the plaintiff in this 
action had no knowledge that said bond had been stolen, and that he 
paid the full market value of said bond, and purchased the same from a 
reputable dealer in bonds and securities, who also had no notice that 
said bond had been stolen. It is further agreed that the principal of said 
bond will not be due until April 1, 1944i 

Upon the foregoing facts the trial court adjudged that the plaintiff may 
negotiate the bond or apply it in the payment of taxes as if it had not 
been stolen. 

The defendants excepted and appealed. 
ADAMS, J. . . . It is elementary law that one who finds a lost chattel, 

although it has not been abandoned, is entitled to possession against all 
persons except the true owner. With respect to the loser, the title is 
unaffected by the mere incident of loss, and he may reclaim his property 
from the finder. 
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To this rule there is generally recognized exception if the property con-
sists of negotiable securities. Although the thief or finder of a negotiable 
instrument can acquire no title against the real owner, still, if the instru-
ment be indorsed in blank or be made payable to bearer, a third party 
acquiring it from the thief or finder, bona fide, for a valuable considera-
tion, before maturity and without notice of the loss, may retain it as 
against the true owner upon whom the loss falls. Calvert's Daniel on 
Negotiable Instruments (7th Ed.), § 1731. 

To a large extent negotiable securities take the place of money. "It 
would be most embarrassing therefore," it is said, "if every taker of such 
paper was bound, at his peril, to inquire into the title of the holder, and 
if he was obliged to take it with all the imperfections and subject to all 
the defenses which attach to it in the hands of the holder. It had, there-
fore, become the settled rule that a thief or any other person having 
possession of such paper fair upon its face can give a holder in due course 
a good title to it against all the parties thereto as well as the true owner. 
It may be taken to be the well settled rule of law that the transfer of 
stolen commercial paper, negotiable by delivery, to a bona fide purchaser 
for value, without notice and before maturity, vests him with a good title 
against the world." 3 R.C.L. Bills and Notes, § 210. 

Judgment affirmed. 

UNITED STATES v. BANK OF AMERICA NAT. TRUST & SAV. ASS'N. 
1960, 274 F.2d 366 

Several individuals prepared income tax withholding (W-2) forms in 
the names of fictitious employees. "Phony" income tax returns were then 
prepared for these fictitious employees and submitted along with the 
corresponding W-2 forms. Tax refunds were requested and treasury 
checks were issued and mailed to the addresses shown on the returns. 
These checks were endorsed and presented to defendant bank which 
collected them after endorsing "all prior endorsements guaranteed." When 
the fraud was discovered, the government demanded of the bank repay-
ment in full with interest. The lower court held for the defendant and the 
government appealed. 

CHAMBERS , Circuit Judge. In a certain sense, all forgers are impostors 
and, similarly, impostors in connection with commercial paper in a broad 
sense are usually forgers. But in the law merchant they are supposed to be 
separate people. Thus, if the payee is an impostor, a drawer-drawee 
(probably more properly considered as a maker) who pays a holder has 
no recourse on an endorser. If, however, he who signs the name of a payee 
may be classified as a forger, the drawer-drawee, after paying a sub-

RIGHTS AND LIABILITIES OF PARTIES » 541 

sequent endorser, may still recover his unfortunate payment from the 
endorser. 

. . . Here the government's Internal Revenue Service was swindled, 
no doubt about it. The scheme involved refund checks fraudulently ob-
tained for pretended overpayments of federal income tax. The facts were 
all stipulated. 

. . . It would appear that the impostor rule in the law merchant first 
began in face to face deahngs and later was extended to swindles in the 
mail having the same essential characteristics. Inherent in the impostor 
rule is the concept that as between the impostor and the rest of the world, 
the impostor payee acquires title to the piece of commercial paper issued 
by the drawer; therefore, the drawer-maker's only recourse is against the 
impostor, subsequent unconditional endorsements (without notice) not-
withstanding. 

Of course, what makes the difference between the impostor in law and 
the forger in law is the intent of the maker, something not to be found 
on the face or back of the instrument. And it may be argued that some-
thing so amorphous as a great and complicated government cannot have 
intent. But we think it has not been adjudicated that its agents cannot 
and do not have intent. We think we find it here. We think those in the 
government chain responsible for issuing the check, while they had no 
man or woman in the flesh standing before them or even a mental picture 
of his or her dimensions, did have an intent to issue the check to the 
person who wrote the name on the spurious return and who eventually 
endorsed the check. What they would have thought had they known the 
facts, to us is immaterial. We believe the government cannot cancel every 
check and get recourse on every endorser because of fraud in the incep-
tion. 

. . . As we see it, the impostors who signed the return existed and were 
the persons who first endorsed the checks, even though they did not 
usually operate under such names. The essence of legal forgery is that 
the maker-drawer intended to obligate himself to a definite living person 
called A. The title of the instrument belongs to A or the drawer. Instead 
B gets the check and writes A's name thereon. In such cases, those who 
endorse do so at their peril, guaranteeing in law that the payee was he 
whom the maker-drawer intended to pay. But "no title in the forger" is 
the foundation of the rule. 

As above indicated, we think we have here true impostor cases. If the 
law for federal commercial paper is to be fashioned differently than the 
usual law merchant, it will have to be on a basis of a judicial rule that a 
government agent acting for his government cannot pass title to the 
paper he issues in line with his accustomed authority, if in the transaction 
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the government has been defrauded, even when the government agent, 
as here, is wholly innocent of the fraud and deals with an impostor. 

. . • The judgment is affirmed. 

BAKER et al. v. BUTCHER et al. 
1930, 106 Cal. App. 358, 289 Pac. 236 

R. L. THOMPSON, J. . . . The plaintiflFs were the owners of lots 1 and 
2, block 4, of Ocean Pier West in Long Beach, Los Angeles county. The 
complaint alleges that on December 12, 1924, they borrowed $16,200 from 
the Los Angeles Investment Securities Corporation for which they ex-
ecuted a promissory note for $20,000 payable January 1, 1926, with in-
terest at 8 per cent per annum secured by a trust deed on said property; 
that the premium represented by the difference between the amount of 
said loan and the principal sum of the promissory note, together with 
interest thereon, constitutes usury, and renders the note and trust deed 
void to the extent of all interest and bonus in excess of said sum of 
$16,200, under the provisions of the California "Usury Law" (Stats. 1919, 
p. 133, Deering's Gen. Laws, 1923, Act 3757, p. 1384); that the California 
Title Insurance Company, which is the trustee named in said trust deed, 
threatens to foreclose said trust deed and sell the property for default in 
the payment of the principal sum of said note and interest, and prays that 
the foreclosure of the trust deed be enjoined, and that it be determined 
that the note and trust deed are void with respect to the interest and 
principal sum in excess of $16,200. 

. . . The answer controverts the material allegations of the complaint 
. . . and alleges that for a valuable consideration the plaintiffs, on De-
cember 12, 1924, executed and delivered in escrow for the defendant, 
W. H. Butcher, a promissory note for $20,000, due January 1, 1926 . . . 
that the Los Angeles Investment Securities Corporation on January 23, 
1925, purchased said note and mortgage from Butcher, the payee, for 
the sum of $17,600, which was paid . . . and that the Los Angeles Invest-
ment Securities Corporation was an innocent purchaser of said note and 
trust deed before maturity for a valuable consideraton, without knowledge 
of the alleged usurious infirmity . . . 

. . . Upon trial the court found that the Los Angeles Investment Se-
curities Corporation was the owner and holder of the note and trust deed 
as the purchaser thereof before maturity for a valuable consideration with-
out knowledge of the alleged infirmity thereof, (and entitled to recover 
the face of the note plus interest). 

We are of the opinion there is ample evidence to support the findings 
and judgment. It does not appear from the face of the note in question 
that it provides for usurious interest. It is true that parol evidence is admis-
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sible to show the actual nature of the transaction. 27 R.C.L. 212, § 13; 
Jones Syndicate v. Internal Revenue Commissioner (C.C.A.) 23 F.2d 833. 

The existence of an illegal agreement for the payment of usurious in-
terest must afiBrmatively appear from the evidence adduced at the trial. 
The burden of showing the illegal agreement for the payment of usurious 
interest is upon him who challenges the transaction as void, [cases cited] 

In the present case, the evidence is sufficient upon which to uphold the 
findings to the effect that the Investment Securities Corporation was a 
bona fide purchaser of the note without knowledge of an agreement be-
tween the makers and payee thereof with respect to the payment of usury. 

. . . Under the Usury Act of California it is clear that the entire instru-
ment does not become void because of an agreement to charge usurious 
interest. Haines v. Commercial Mtg. Co., 200 Cal. 609, 622, 254 P. 956, 
255 P. 805, 53 A.L.R. 725; Rice v. Dunlap, 205 Cal. 138, 270 P. 199. Section 
2 of the California Usury Act provides that any contract "in conflict with 
the provisions of this section shall be null and void as to any agreement or 
stipulation therein contained to pay interest and no action at law to re-
cover interest in any sum shall be maintained and the debt cannot be 
declared due until the full period of time it was contracted for has 
elapsed." So also, in 1 Joyce on Defenses to Commercial Paper, p. 633, 
§ 468, it is said: 

Whether paper based on a usurious contract between the original parties 
was or was not subject to the defense of usury as against a bona fide holder 
before maturity, without notice, and for value, was a question upon which the 
decisions were far from being in harmony prior to the adoption of the Nego-
tiable Instruments Law. The general rule, however, seems to be that such a 
defense was not available against such holder in the absence of a statutory 
provision making such paper absolutely void. 29 Am. & Eng. Enc. of Law, 
p. 521 ; Hamilton v. Fowler (C.C.A.) 9 9 F . 18; Bradshaw v. Van Valkenburg, 
97 Tenn. 316, 37 S.W. 88; L.R.A. 1918C, note at page 776. 

The paper or note is not made void by the Usury Law of California. It 
merely renders void the provision with respect to usurious interest. 

It will be observed that in those jurisdictions where it has been held 
that the defense of usury may be enforced against commercial paper in 
the hands of an innocent purchaser, in due course, for value, without 
notice of the infirmity, the usury statutes upon which such authorities are 
founded render the entire instrument void when it is associated with an 
agreement imposing usurious interest. The case of Sabine v. Paine, 223 
N.Y. 401, 119 N.E. 849, 5 A.L.R. 1444, is an example of the effect of such 
a statute. It was there held that the defense of usury would lie against an 
innocent holder of a note in spite of the existence of a Negotiable Instru-
ments Act similar to that which exists in California. That decision, how-
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ever, may be accounted for by the clear distinction between the California 
Usury Law and the New York Usury Law. 

. . . Some confusion of authorities has evidently occurred in failing to 
distinguish between the different provisions of the usury laws in various 
jurisdictions. 

. . . Manifestly the owner of a promissory note or other personal prop-
erty may sell it for any price and upon any terms he chooses so long as 
he is not a party to, and has no knowledge of, a previous usurious agree-
ment with respect to it. Under such circumstances the sale is not affected 
by the usury law. 

Judgment affirmed. 

RUTHERFORD NAT. BANK v. NICHOLS et al. 
1951, 102 N.Y.S.2d 658 

HALLINAN, J. . . . The action is to recover on a promissory note dated 
January 12, 1950, in the sum of $977.32 with interest from March 13, 
1950, plus a 15 per cent attorney's fee, made by the defendants [Nichols 
et al.] to the order of Contractors Roofing & Siding Corp., which was 
duly endorsed and delivered by the said payee to the plaintiff for value 
before maturity. The answer denies all of the allegations of the complaint 
with the exception of those allegations which aver that the plaintiff is a 
New Jersey banking corporation and that no part of the note has been 
paid. 

The proposed amended answer seeks to assert two defenses against the 
plaintiff. In the defense it is asserted that an agreement dated January 9, 
1950, signed by the defendant Ethel Nichols and assigned "to the payee 
of the note (the contractors) was incomplete and was never delivered by 
the defendants and that the note sued upon, dated January 12, 1950, while 
in possession of an unauthorized person or persons was completed and 
negotiated without the authority of the defendants and with intent to 
defraud them, which plaintiffs knew or in the exercise of reasonable 
diligence should have known. The defense asserted also by way of counter-
claim, damages in the sum of $1,000 for the failure of the payee (con-
tractor) to perform the work as agreed upon and in making it necessary 
for the defendants to employ an attorney to defend this action. It is further 
alleged that on January 12, 1950, the payee and the plaintiff entered into 
a conspiracy to defraud the defendants, causing the promissory note dated 
that day to be unlawfully and wrongfully completed. 

Section 33 of the Negotiable Instruments Law provides that a holder 
of a promissory note which is wanting in any material particular has prima 
facie authority to complete it by filling up the blanks therein. In order 
that such an instrument, when complete, may be enforced against any 
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person who became a party thereto prior to completion, it must be filled 
up strictly in accordance with the authority given and within a reasonable 
time. However, if such instrument is negotiated after completion to a 
holder in due course, it is valid and effectual for all purposes in his hands 
and he may enforce it as if it had been filled up strictly in accordance with 
the authority given and within a reasonable time. 

The present case falls within the last category of the statute. This is 
not a situation where the note was negotiated to the plaintiff before its 
completion, Leonard v. Jaccard, Sup. App. Term, 1st Dept. 1939, 13 
N.Y.S.2d 688; rather it is a case where the note was completed before it 
was endorsed and delivered to the plaintiff for value and before maturity. 

Since the defendants have admitted the signing of the note in question 
and of the contract for the improvement which it was intended to cover, 
and photostatic copies of that contract and of the note and of the F.H.A. 
Title I Credit Application and Borrower's Completion Certificate have 
been made part of the record, the plaintiff has made out a clear case for a 
summary disposition. One who signs a note with obvious blanks is liable 
to a bona fide holder thereof according to its terms, after the blanks have 
been filled in, on the doctrine of implied authority. National Exchange 
Bank V. Lester, 194 N.Y. 461, 87 N.E. 779, 21 L.R.A., N.S., 402. Whether 
or not the defendants authorized the payee to fill in the blanks is imma-
terial, since the note was delivered to the plaintiff after the blanks were 
filled in. Nor is it material that the plaintiff knew, or should have known, 
that the note had been given in payment for an improvement installed or 
to be installed, and that the contractor-payee has defaulted or might de-
fault in its stipulated performance. U.S. v. Hansett, 2 Cir., 120 F.2d 121. 

The motion of the plaintiff is, accordingly, granted and that of the de-
fendants denied. 

CONCORDIA LUTHERAN EVANGELICAL CHURCH v. UNITED 
STATES CAS. CO. 

1955, (M.C. D.C.) 115 A.2d 307 

CAYTON, J. Loitering about the Concordia Lutheran Church one 
Sunday was a man later identified as Billy Bateman. When the church 
president asked him what he wanted, he said he was waiting for someone, 
and the president invited him to wait inside the church. Later, the church 
sexton saw him using a phone in a private office and had a similar con-
versation with him. It later developed that the man had made his way to 
the pastor's study, which though equipped with a lock had been left un-
locked. He rifled the pastor's desk, which had also been left unlocked. In 
the desk was a checkbook containing checks on the Hamilton National 
Bank. Twelve checks in the book had been signed in the name of the 
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church by its authorized treasurer, with dates, payees' names and amounts 
left blank. Bateman stole two of the checks. His sense of caution did not 
match his larcenous spirit, and before he left he accommodatingly let his 
driver's permit fall to the floor of the study, thus making considerably 
surer and simpler his later identification. He simplified matters even 
further: he typed in as payee on one of the checks his ovm name, Billy 
Bateman, endorsed it and had it cashed at the bank; as payee on the other 
check, he typed in "Cash," endorsed his name on the back and had it 
cashed at the credit union of a government agency v̂ ĥere he had once 
worked. Each of the checks was for $373.34. Probably we shall never know 
whether in deciding on that particular amount Bateman was being sar-
donic or merely whimsical. It was exactly the same amount as the pastor's 
monthly checks, as shown on the check stubs. 

The church sued United States Casualty Company for refusal to pay 
under a theft policy, and joined the bank as a defendant on the ground 
that it was negligent in cashing the checks. The trial resulted in a directed 
verdict in favor of all defendants, and it is that ruling which is challenged 
on this appeal. 

The liability of the bank. As to the check which was negotiated by the 
credit union, it of course came to the paying bank through usual clearing 
house channels, and no good reason has been suggested as to why the 
bank should not have honored a check which was regular on its face and 
regularly negotiated. As to the check cashed by Bateman at the bank, 
appellant devoted considerable effort toward estabHshing that the paying 
teller did not demand sufficient identification of Bateman. We think the 
ready answer is that it was not lack of identification which was the root 
of the mischief; it was that the check itself was a stolen one. On the 
evidence it seems clear that there was nothing about the man or the 
check that required the bank to conduct an investigation. It later became 
known that the check, although properly signed, had not been lawfully 
completed or delivered by the maker as contemplated by Code 1951, 
§ 28-116, § 15, N.I.L. But at the time of presentment and payment there 
was nothing to put the bank on notice of that fact. Both prior and sub-
sequent to the passage of the N.I.L. it has been held that a drawer may 
be estopped as against a drawee bank to rely on § 15 if after partially 
executing a check, his negligence contributes to its loss. Courts have in 
such situations invoked the familiar and salutary maxim that when one 
of two innocent persons must suffer from the fraud of a third person, the 
loss must fall on him who made it possible or helped set the wrong in 
motion. Thus it has been held that while a bank must be assured that the 
drawer's signature is genuine, it is not under a duty to ascertain that it 
was the drawer who personally filled in or wrote the body of the check, 
(cases cited) 

BIGHTS AND LIABILITIES O F PARTIES 5 4 3 

In Weiner v. Pennsylvania Co. for Insurances, etc. 160 Pa. Super., 320, 
51 A.2d 385, 388, in an identical situation, the court held that a paying 
bank is not a "holder," but under its contractual relationship vdth a de-
positor is bound to pay a check valid on its face, and that . . . as between 
two innocent parties, the bank and the depositor, liability should be 
borne by the one, i.e., the depositor, who made the loss possible. We are 
satisfied that the trial court was right in directing a verdict in favor of 
the bank. 

. . . Judgment affirmed as to National Bank of Washington, Inc. 

BANK OF MAGAZINE v. FRIDDLE ot al. 
1929, 179 Ark. 53, 14 S.W.2d 238 

Doran drew checks on the defendant bank in favor of the plaintiffs in 
payment of cattle which they had sold Doran. Doran was about to ship 
a carload of cattle which the plaintiffs were ready to attach, but did not 
attach because the cashier of the bank agreed to accept and pay checks 
drawn in plaintiffs' favor by Doran. The bank was held liable on the 
checks by virtue of the oral acceptance of the cashier. The trial court had 
instructed the jury as follows: "If you find from a preponderance of the 
testimony that Mr. Kyle, cashier of the Bank of Magazine, agreed with 
the plaintiff Heathcoate that the Bank of Magazine would pay the checks 
for the purchase price of said cattle, when they were about to be attached, 
and if you find that that was for the benefit of the bank that the checks 
should be paid, then the bank would be liable. If you do not so find, the 
Bank of Magazine would not be liable." 

SMITH , J. . . . At common law an oral acceptance of a bill or check 
was sufficient to bind the drawee, but this has been changed by the Nego-
tiable Instruments Law, appearing as § 7760 et seq., C. & M. Digest. 

Section 132 of the Negotiable Instruments Law, which appears as 
§7898, C. & M. Digest, provides that "the acceptance of a bill is the 
signification by the drawee of his assent to the order of the drawer. The 
acceptance must be in writing and signed by the drawee. It must not ex-
press that the drawee will perform his promise by any other means than 
the payment of money." 

Section 185 of the Negotiable Instruments Law, which appears as 
§ 7951, C. & M. Digest, reads as follows: "A check is a bill of exchange 
drawn on a bank payable on demand. Except as herein otherwise pro-
vided, the provisions of the act applicable to a bill of exchange payable 
on demand apply to a check." 

It appears, therefore, that the acceptance of a check must be in writing 
and signed by the drawee. . . . 
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To hold the bank hable upon the oral acceptance of the cashier would 
be to restore the common law and to disregard the above-quoted statute. 

Judgment for defendant hank. 

FLATHEAD COUNTY STATE BANK v. FIRST NAT. BANK 
1922, 282 Fed. 398 

The plaintifif payee of a check, before taking it from the drawer, wired 
to the drawee bank the following message: 

We hold check of A. O. Myhre (drawer) on your bank for ten thousand dol-
lars. Is it good? 

The defendant drawee wired the following reply: 

A. O. Myhre check for ten thousand dollars is good. 

The check was dishonored and the plaintiff is suing defendant, alleging 
that the defendant's wire constituted an acceptance. 

CoTTERAL, D. J. . . . The plaintiff necessarily relies on the supposed 
acceptance of the check in question. Certain statutes of Minnesota are 
called to our attention as bearing upon the controversy, inasmuch as the 
place of payment of the check was in that state. The only application of 
them is that they sanction the acceptance of a check by a separate instru-
ment, and, of course, by a telegram. . . . 

In the present case, the inquiry was whether a certain check was good, 
and the answer was it was good. There was omission of any language 
expressive of a purpose to honor the check. We are unable to construe 
the answer to that effect, without other aiding circumstances. Standing 
alone, it is technically an affirmation that the check of Myhre was worth 
its face at the time. The meaning ordinarily would be that the deposit 
account of the maker was then sufficient to meet the check. But this is 
different from undertaking to pay it, as would have been the significance 
of the act of formally accepting or certifying it. . . . 

Judgment for defendant. 

KAY MANUFACTURING CORP. v. ARKUS 
1959, 192 N.Y.S.2d 209 

B E N J A M I N BRENNER, Justice. The complaint sets forth two causes of 
action to recover the sum of $691.80 on two unpaid notes endorsed by the 
defendant. Each party seeks summary judgment. 
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The essential facts are that on October 4, 1957, Arbuck, Inc., by its 
president, Joseph Arkus, defendant herein, made and delivered the notes 
payable to plaintiff's order, due respectively on January 31 and February 
28, 1958. They were endorsed by the defendant in his individual capacity. 
On March 4, 1958, the corporate maker filed a petition for arrangement 
under Chapter XI of the Bankruptcy Act, 11 U.S.C.A. Sec. 701 et seq. 
Plaintiff urges that defendant knew that the notes would not be honored 
at maturity and that he unequivocally waived presentment and notice of 
dishonor by implication because he delivered a series of post-dated checks 
to the plaintiff on behalf of the corporate maker, the first check being 
dated January 31, 1958 (also the due date of the first note) and returned 
unpaid because of insufficient funds. Thus, the plaintiff contends, the 
defendant, as major stockholder and president of the corporate maker, had 
full knowledge of the inability of the corporation to make payment and 
thereby waived presentment and notice of dishonor of the notes. 

It is well-settled law that endorsers are secondarily liable and, to fix 
their liability, presentment for payment and notice of dishonor to them, 
unless waived either expressly or by implication, are essential. See 
Negotiable Instruments Law, Sees. 3, 130, 142, 160, 180. Plaintiff admits 
that it did not present the first note for payment and that it did not give 
any notice of dishonor to the defendant on either note. Thus, the sole 
question presented is whether the admitted facts spell out the waiver here 
claimed. 

In the leading case of Goldstein v. Brastone Corp., 254 App. Div. 288, 
4 N.Y.S.2d 909, affirmed 279 N.Y. 775, 18 N.E.2d 862, the precise issue 
was before the court. It held that there was no waiver there; that the 
fact that an endorser is also an officer of the corporate maker, thereby 
having knowledge of the due date of the note, and of the insolvency or 
bankruptcy of the corporation, furnishes no excuse for failure to give 
notice. The court reasoned that the officer, who may also be the endorser, 
is treated as a stranger entitled to notice and that the implied waiver 
must be plainly established and will not be inferred from doubtful or 
equivocal acts or language. But plaintiff in the case at bar urges that the 
fact that the defendant gave to plaintiff a series of post-dated checks on 
behalf of the defendant maker is sufficient evidence of defendant's knowl-
edge that the maker never intended to pay the notes, and that this con-
stitutes an unequivocal act of waiver by implication. Clearly, this act alone 
does not constitute a waiver. 

. . . Hence the plaintiff's failure to give defendant the required notice 
of dishonor on both notes releases the defendant endorser from liability. 
It seems appropriate to here recall the language of the court in Goldstein, 
supra, appearing in 254 App. Div. on page 291, 4 N.Y.S.2d on page 912: 
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. . . It may seem a drastic rule to require notice of dishonor under such 
circumstances; but by long custom and by statute the rules of liability and non-
liability have been determined. If exceptions are made to fit particular circum-
stances, then the purposeful rigidity of the law is frittered away. 

Plaintiff's motion is denied in all respects. Defendant's cross-motion is 
granted in all respects. 

LEEKLEY v. SHORT et al. 
1933, 216 Iowa 376, 249 N.W. 363 

I. E. and Erma Short executed a negotiable note for $10,000 in favor 
of Ella B. Ward and secured it with a mortgage on certain real estate. 
Ward sold the note and mortgage to the plaintiff and indorsed each of 
them "without recourse." The plaintiff alleges that the note is due and 
that the maker is insolvent and was insolvent when the note was executed 
and that such insolvency was knovm to the defendant Ward at the time 
the note was negotiated to the plaintiff. It is also stated that the mortgaged 
property has a value not in excess of $6,500 and that no more than said 
amount can be realized by foreclosure of the mortgage. The plaintiff seeks 
to recover on the implied warranty of the indorser to the effect that the 
indorser Ward knew the instrument was invalid or valueless. 

ANDERSON, J. . . . The warranties implied by the statute, accompany-
ing an indorsement without recourse, do not include the solvency of the 
maker, but are restricted to matters affecting the legal enforceability of 
the paper; and, without an allegation of fraud or deceit, there can be no 
recovery thereon based upon the insolvency of the maker or his inability 
to pay. . . . 

We hold that the Iowa statute under consideration creates no implied 
warranty, under a restricted (qualified) indorsement as to the solvency of 
the maker of a negotiable instrument, or that the instrument is worth par. 
An indorsement without recourse impliedly warrants that the instrument 
is genuine and in all respects what it purports to be; that the transferor 
has good title to it; that all prior parties had capacity to contract; and that 
the instrument is legally enforceable. There is the additional implication 
that the indorser knows of no fact which would impair the validity of the 
instrument or render it valueless, but this provision or implication can 
arise only when the indorser has such knowledge and fraudulently con-
ceals or vwthholds same from the transferee. . . . All of these cases, ex-
cept the early ones, arose under the Negotiable Instruments Law and hold 
that the word "valueless" does not refer to the value of the security nor 
to the solvency of the maker, but simply to some legal insufiBoiency. . . , 

Judgment for defendant Ward affirmed. 
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M. J. WALLRICH LAND & LUMBER CO. v. EBENREITER et al. 
1934, 216 Wis. 140, 256 N.W. 773 

NELSON, J . The facts are not in dispute. On April 1 4 , 1 9 3 0 , Sheboygan 
Coaster & Wagon Works, a corporation, hereiter called the Wagon 
Works, being then indebted to the plaintiff on open account, made, ex-
ecuted, and delivered to the plaintiff three promissory notes signed by it 
as maker. 

. . . Prior to the delivery of the notes, the defendants, all of whom were 
stockholders and oflScers of the Wagon Works, signed their names on the 
back of each of said notes under the following indorsements or language: 

Protest waived. Payment guaranteed. 

" . . . The trial court concluded that the defendants were guarantors, not 
indorsers, of the notes, and that each of said guaranties were void under 
the statute of frauds, § 241.02, Stats., for the reason that no consideration 
was expressed therein. (Cases cited.) The plaintiff contends that the court 
erred in holding (1) that the defendants were guarantors and not indorsers, 
and (2) that the consideration must be expressed in a guaranty written on 
the back of a note. 

. . . Section 116.68 of our statutes, which is § 63 of the Uniform Nego-
tiable Instruments Act, provides the following: 

A person placing his signature upon an instrument otherwise than as maker, 
drawer or acceptor is deemed to be an indorser, unless he clearly indicated by 
appropriate words his intention to be bound in some other capacity. 

. . . An examination of the decisions handed down since the adoption 
by the several states of the Uniform Negotiable Instruments Act reveals 
that the courts are not in accord as to the meaning of § 63. In Bank of 
Italy,, etc. v. Symmes, 118 Cal. App. 716, 5 P.2d 956, 957, it was held that 
one who signed his name under the following language on the back of a 
note, "For value received I hereby guarantee payment of the within 
obligation and all renewals or extensions thereof, and I hereby waive 
presentation, demand, protest, notice of protest and notice of nonpayment" 
was a guarantor not an indorser. 

. . . However, in Mangold ir Glandt Bank v. Utterback, 54 Okla. 655, 
160 P. 713, 715, L.R.A. 1917B, 364, 368, it was held that one who signed 
his name on the back of a note under a statement "Payment guaranteed. 
Protest waived" was not a guarantor but was an indorser. It was there 
said: 

It will be observed from § 4113 that the tendency of the law, when the status 
of a party who places his name upon the back of a negotiable instrument is 
under consideration, is to resolve all doubtful cases towards holding the same 
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to be a commercial indorsement in due course. This rule is founded upon com-
mercial necessity. The imshackled circulation of negotiable notes is a matter of 
great importance. The different forms of commercial instruments take the place 
of money. To require each assignee, before accepting them, to inquire into and 
investigate every circumstance bearing upon the original execution and to take 
cognizance of all the equities between the original parties, would utterly destroy 
their commercial value and seriously impede business transactions. 

A simple indorsement by the payee of his name upon a note serves the double 
purpose both of transferring the title to the holder and of charging the payee 
with the obligation to pay it in event the maker upon presentation dechnes to 
honor it. But before the liabihty can be fixed against the indorser there must be: 
First, a demand made upon the maker of the note for payment, and second, in 
case the same is not paid, notice must be given the indorser. The rule seems to 
be that a general guaranty is in law a general indorsement of the instrument 
with a waiver of the condition precedent of a notice of nonpayment by the 
drawers. 3 R.C.L. § 371. 

There is no contention but that in the case at bar the defendant is at least a 
guarantor. If he be a guarantor only, then he is not entitled to the legal rights of 
an indorser to be served with notice of nonpayment. Yet we find written upon 
the back of the instrument in controversy the very significant words "Protest 
waived." Why waive a right that a party did not have? It must be presumed that 
the parties did not intend to do a useless and unnecessary act when these words 
were written upon the back of the instrument, and the reasonable construction 
is that by the entire indorsement he became an indorser with the enlarged 
liability of being legally held to payment without notice of the dishonor of the 
note. Further, no one can fairly say that the intention of defendant not to be 
bound is clearly indicated from the words written upon the back of the instru-
ment in controversy; in fact, the indication points the other way. 

To the same effect are Voss v. Chamberlain, 139 Iowa, 569, 117 N.W. 
269, 19 L.R.A. (N.S.) 106, 130 Am. St. Rep. 331; Hoosier Mut. Ins. Co. v. 
Citizens' Trust b- Savings Bank of Princeton, 89 Ind. App. 5, 165 N.E. 446; 
First Natl. Bank v. Baldwin, 100 Neb. 25, 158 N.W. 371, all of which cases 
hold that when a person signs an indorsement similar to the one in the 
present case, the status of the signer is that of an indorser, not a 
guarantor. 

. . . Judgment reversed with directions to enter judgment in favor of 
the plaintiff and against the defendants. 

BLACKPIPE STATE BANK v. GRASS 
1960, (S.D.) 105 N.W.2d 442 

BBEGELMEIER, Judge. On February 20, 1951 John Morsett owed the 
plaintiff bank $8,989.98 secured by a chattel mortgage on livestock, farm 
machinery and other personal property; the loan was past due and under-
secured; one bank officer described it as "static"; the State Banking De-
partment had criticized the loan and told the bank to get it off the books. 
As a result of some conversations Morsett gave a bill of sale of all the 
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mortgaged property to the defendant Grass, who then executed a note 
and chattel mortgage to the bank for $8,990; this mortgage listed verbatim 
Morsett's property as shown in the bill of sale and added 85 cattle owned 
by Grass. Morsett's notes were returned to him and the chattel mortgages 
securing them were released of record. Thereafter, as his notes came due, 
renewals were executed by defendant Grass, secured by chattel mortgages. 
This is an action on the last renewal note and mortgage. Whether Grass 
executed the notes and mortgages to accommodate Morsett or the bank 
is the issue. . . . Defendant appeals from the judgment entered which 
was for foreclosure of the mortgage and a personal judgment against him. 

Some general principles applicable may be stated. A person who is 
maker or indorser of commercial paper for the accommodation of another 
is not liable on it to him, whatever their apparent relation upon the paper 
may be and defendant Grass is not liable, therefore, to the bank if he 
executed these papers to accommodate the bank. . . . (citations) . . . 
Parol evidence is admissible to show who the accommodated party was. 
First National Bank of Vienna v. Engehretson, 28 S.D. 185, 132 N.W. 786. 
Generally as between the same parties a renewal note is subject to the 
same defenses that might have been made against the original note. The 
defense that the original note and mortgage was made for the accommoda-
tion of the plaintiff bank is therefore available in this action. Taylor v. 
Nissen, 58 S.D. 299, 235 N.W. 703. . . . 

The trial court's findings were that the agreement was "for the purpose 
of assisting the said John Morsett * " and the Defendant Grass would 
continue as the sole party responsible for all of the said indebtedness 
" " * (defendant) was willing to execute the papers to help Morsett " 
that Morsett was the only one for whom he (defendant) would have done 
this " " * That the transaction was found to be one in which the loan of 
credit or the taking of responsibility * " for the Morsett indebtedness 
was done primarily for the benefit of Morsett and * » * the case of one 
person agreeing to take over the obligation of another. » « "» " The court 
concluded from these findings and the fact the bank had released Morsett 
from his debt and mortgage that defendant was liable on the note and 
mortgage sued upon. There being no clear preponderance against the 
findings they cannot be disturbed. As so found, the conclusion of the trial 
court brings this action within the purview of the Engebretson case. 

The judgment appealed from is affirmed. 

Rev iew Quest ions a n d Problems 

D's signature is forged to a bill of exchange drawn in favor of P on 
drawee Y. P takes the bill to Y and has it accepted and then negotiates 
it to H, a holder in due course. H presents it for payment to Y, who 
refuses to pay because he has learned of the forgery. May H recover 
from Y? 
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2. D, a dealer, bought an automobile of P, another dealer, who lived in 
another town, giving a draft on Tyler Bank in payment. P indorsed 
and forwarded the draft, through intermediate banks to Tyler Bank, 
which bank four days after receipt by mail, returned it as uncol-
lectable. Can P recover of Tyler Bank on the draft? 

3. When sued on a note by the holder, the maker attempts to defend on 
the following grounds: that the payee is "Barron Electric Co.," that 
the corporate name had never been registered officially as is require l̂ 
by an act of the Legislature, that a contract made with a nonregis-
tered business is void, and that, even though the holder is otherwise 
in all respects a holder in due course, said holder cannot recover be-
cause the note is void. Can the maker so defend? 

4. A determines to make a gift to his son P, but not having the "ready 
cash" he makes a note for $1,000 to P. P immediately negotiates the 
note to H, a holder in due course. May A set up the defense of lack 
of consideration against HP 

5. M pays his negotiable note to P thirty days before maturity, but fails 
to take up the paper. Shortly thereafter P negotiates the note to H, 
a holder in due course. May H compel M to pay the note a second 
time? 

6. X, a supervising janitor for D, was charged with the duty of deliver-
ing pay checks to employees after their completion. X over a period 
of a year indorsed the name of P, another employee, on 25 of P's 
checks and cashed them at Woodward Liquor Store. P, the owner of 
the checks, believed that X had arranged a savings account for him 
with D and was placing the checks to P's credit with D. Upon the 
bank charging some of the checks back to Woodward Liquor Store 
that firm sued D, the drawer. D's accounting system called for com-
paring the face of the check with a carbon made when the check 
•was drawn, and compaiing the payee's name with name indorsed on 
the back. In each case X had also indorsed his own name on the 
checks. Can Woodward Liquor Store recover from DP 

7. M sought to have a new furnace installed in her house and signed 
several papers including a note at the request of P, a heating con-
tractor, without knowledge or reason to beHeve that any one of the 
papers was a note. P indorsed the note to X bank who indorsed it to 
H. M never received the furnace. Must M pay? 

8. A found a negotiable note made payable to the order of P. He in-
dorsed the name of P thereon and transferred it to H, who had no 
knowledge of his misconduct. May H recover from the maker of the 
note? 

9. A statute in Illinois provides that all checks, bills, and notes given in 
payment of a gambling debt shall be null, void, and of no effect. 
Suppose such a note falls into the hands of a holder in due course; 
may he recover from the maker? 

10. H holds a note which, unknown to him, has been forged. He, by a 
qualified indorsement, indorses it to A, a holder in due course. It is 
presented and payment is refused. A desires to hold H liable on his 
indorsement. May he do so? 

11. M owed money to P for lumber sold and gave a note to evidence the 
debt. When it became due, a renewal note was executed, but P re-
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quired an additional indorser. P stated, "We will want to use the note 
as collateral for a loan, and the bank will require the credit of some 
other person." M asked A, a businessman of substance, to indorse. A 
did so after P explained to him the purpose of his indorsement. A 
received no value for his indorsement. On M's default, is A hable 
to PP 

12. X accused Y of an assault and threatened criminal prosecution. Y ad-
mitted his wrong and offered to settle. Y tendered to X his note for 
$300, to be held by X for three days until Y considered the matter. If 
Y did not appear, the note was to be taken as a settlement. If Y did 
appear, the note was to be canceled and other arrangements were to 
be made. Y appeared at the end of the third day and demanded the 
note, which X refused to return. X sues Y on the note. Y sets up a 
defense of nondelivery. What is the result? 

13. M signed the following note, leaving it on his desk: 
"Seattle, Washington. 
May 4, 1940. 

On or before six months from date I promise to pay to the order 
of 

Dollars 
(Signed) M." 

A, an agent, stole and completed the instrument. He then negotiated 
the note to Y, who indorsed to P. P sues M, who sets up the defense 
of nondelivery. What is the result? 

14. D drew a check payable to P or bearer, leaving the check on his desk. 
P took the check and transferred it to X. Has D a defense against XP 
Against PP 

15. D drew a check for $16,117 payable to "P and Co.," for the purchase 
of 100 shares of A.T. & T. stock. P took the check but did not cash it. 
Instead he wrote out another identical check, copying D's hand-
writing. This check P presented and cashed at X bank, the drawee. 
D sues X to have her account recredited, and X counters that (1) the 
check as paid was really authorized by the other check of D since 
the amount and payee were identical, and (2) if P embezzled the 
proceeds of the check, it was as D's stockbroker that he embezzled. 
Should D's account be recredited? 

16. M gave P a note for a debt owed. Three months later F, M's father, 
signed on the face of the note below M's name. The note was not 
then due, and F had had no part in the prior transactions. Can P 
collect from F if M doesn't pay at maturity? 

17. M conducts a used car business. X came to M's car lot with a Chevro-
let sedan he had stolen from P. X had the registration certificate in 
P's name and P's driver's license. Upon the strength of the papers 
and X's oral representations that he was P, M drew a check payable 
to "P or order" and handed it to X. X indorsed the check in P's name 
and presented it to the drawee bank and received payment. Can M 
recover from the drawee bank for paying the check out of his 
account? 

T8. A lumber supplier, M, had several accounts against X, a housing 
contractor. X also owed P bank large sums so that further loans to X 
would be in violation of the law and disapproved by the bank inspec-



5 5 2 NEGOTIABLE INSTRUMENTS 

tors. In order to keep in business, M the lumber supplier, made 
several notes payable to the order of P. These notes were used to 
create a special account in M s name, but upon which X was au-
thorized to draw. Employees of P bank told M orally that he would 
not have to pay the notes since their purpose was merely to conceal 
the true nature of the transaction from the bank inspectors. Can M 
set up as a defense the oral agreement when P bank seeks to collect? 

19. P sues M on a note M signed for a corporation in which she was a 
stockholder, but not an officer. The note was for a debt of the corpo-
ration. M signed the note because of threats made by P. P in a harsh 
voice told her she would be sorry if she did not sign. P prevented her 
making a telephone call. Can P collect? 

20. M while insane gave his note to P to pay for a bar dispenser. P 
negotiated the note for value to H who had no notice of M's mental 
infirmity. May H recover from M? 

21. T's son-in-law obtained her signature to a promissory note by telling 
her that it was an application form. She signed without reading and 
in reliance upon his statement. He sold the note to X. X brought 
action against T. Should X recover? 

22. A person claiming to be one Rettig sold a car to X and received X's 
check in payment. Actually the car had been stolen from Rettig and 
the person purporting to sell it was the thief. The thief endorsed 
Rettig's name and cashed the check at the Bank. Can X recover the 
amount of the check from the Bank? 

23. A bill of exchange was in the following form: 
"Natick, Sept. 24, 1923 

Maurice E. Temple, Please pay to the order of Hazel Lawless 
$351.50. 

Norris J. Temple 
Maurice E. Temple." 

Is Maurice E. Temple obligated to pay the stated sum to Hazel 
Lawless? 

24. Trust Co. loaned $22,600 to S and received from him negotiable 
bonds as security. S had stolen the bonds but this fact was not known 
to Trust Co. However, Trust Co. did know that S had engaged in 
operating a gambling establishment some years previously. Is Trust 
Co. entitled to retain the bonds as against the true owners? 

25. M bought a car from X at a price of $2995. M was allowed $1195 as 
a trade-in on his old car leaving a balance of $1800, to be paid in 
installments at 6% interest. M signed a note in blank and contends 
that it was later filled in for $2300. X sold the note to A. Does M have 
a good defense against A? 

24 
Per formance of C o n d i t i o n s 

P r e c e d e n t to C h a r g e 
S e c o n d a r y P a r t i e s 

4-92. Introduction. In the preceding chapter we discussed the li-
ability of the secondary parties, namely, drawers and indorsers of nego-
tiable paper. It was pointed out that their conditional liability to the 
holder does not arise until the performance of certain conditions prece-
dent, namely, due presentment for payment, dishonor by the primary 
party, and the giving of due notice of dishonor to the drawer or indorser. 
In this connection it must be remembered that these conditions may be 
waived by the parties to a negotiable instrument. A waiver set forth in 
the body of a note is effective as to all parties whose names appear on 
the instrument, while a waiver which is part of an indorsement applies 
only to the indorser, unless the language used is broad enough to cover 
later indorsers. Attention now will be given to the various conditions 
precedent that normally must be fulfilled to establish secondary liability. 

P R E S E N T M E N T F O R P A Y M E N T 

4-93. Time of presentment. The time when presentment should be 
made varies with the different types of negotiable paper. If the instrument 
is due at a fixed date, it must be presented on that date. If the instrument 
is payable on demand, time of presentment will depend upon whether the 
instrument is a demand note, a demand bill of exchange, or a bill of ex-
change in the nature of a check. Presentment with respect to bills of ex-
change may be either for acceptance or for payment. 

4-94. Time of presentment for payment of demand notes. If a note 
is payable on demand, it must be presented for payment within a reason-
able time after issue. "Issue means the first delivery of the instrument, 
complete in form, to a person who takes it as a holder." Demand instru-
ments are due at the moment of issue. This rule does not mean, however, 
that they are due with respect to presentment for payment. Otherwise 
such instruments would have no period of time in which to circulate. The 
law provides that such paper may circulate a reasonable length of time 
after issue before becoming overdue. In determining what is a reasonable 
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time, the courts apply the same test that they use in determining whether 
a purchaser is a purchaser of overdue demand paper. That is, due con-
sideration must be given to the use of the paper, the nature of the trade 
or business, and the facts of each individual case. It has been held in 
particukr cases that delay in presentation vŝ as not unreasonable where 
there v/as a delay of months or years.^ Other cases have held that fourteen 
months is unreasonable. Even 25 days has been held unreasonable. The 
statute of the state of New Hampshire specifically provides that if a 
demand note is not presented within 60 days, the indorsers shall be dis-
charged. 

4-95. Time of presentment for payment of demand bills of exchange 
other than checks. On bills of exchange, there are two groups of sec-
ondary parties, the indorsers and the drawers. In order to fix the condi-
tional liability and to preserve the same against indorsers and the drawer 
of a demand bill of exchange other than a check, it must be presented 
within a reasonable time after the last negotiation thereof. It will be 
noted that this time differs very much from the time of presentment for 
a demand note. The demand note must be presented for payment within 
a reasonable time after issue. In the case of a bill of exchange, the con-
ditional liability of the drawer and the indorsers will be preserved if the 
instrument is presented by the last holder within a reasonable time after 
he receives it. In determining for what period of time a holder may hold 
a demand bill of exchange after receiving it and before presenting it for 
payment, we may apply the same test of reasonableness of time as is 
indicated above for demand notes, though in this case a shorter period of 
time is usually considered reasonable. 

4-96. Time of presentment for payment of checks—drawers. A check 
is a demand bill of exchange drawn on a bank, and, in order to preserve 
liability against the indorsers of checks, the rule is the same as for any 
other bill of exchange, namely, that the check must be presented for pay-
ment within a reasonable time after the last negotiation. With respect to 
the liability of a drawer of a check, however, the holder must present the 
check for payment within a reasonable time after issue; otherwise, the 
drawer will be discharged to the extent of the loss which is caused by the 
delay. In the case of the ordinary demand bill of exchange, the drawer is 
entirely discharged if the instrument is not presented within a reasonable 
time after the last negotiation. It is to be noted, therefore, that the liability 
of the drawer of a check to pay is absolute rather than conditional insofar 
as presentment and notice of dishonor is concerned, unless he is damaged 
as a result of the d e l a y F o r example, suppose that on March 1, 1962, A 

1 Leonard v. Union Trust Company, page 562. 
2Aterbxirn v. Wakefield et al., page 563. 
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draws his check on D bank, payable to B, the D bank being in the same 
community as A and B. A reasonable time after issue under these circum-
stances would demand that the instrument be presented for payment at 
D bank at least within the business hours of the next business day. B 
negotiates the check to C. C keeps the check for four days. Five days after 
its issue, C presents the check to D bank for payment. The D bank dis-
honors. C gives notice to A, the drawer, and to B, the indorser. Although 
the check has been presented for payment an unreasonable time after 
issue, A is still liable, because he suffered no loss on account of the delay. 
However, if, between the date of issue of the instrument and the date of 
presentment by C, the bank had become insolvent and A had lost 60 per 
cent of the money he had on deposit in the bank, A would be discharged 
on the check held by C to the extent of 60 cents on the dollar. B, the in-
dorser, is discharged in either case, if it is determined that presentation 
four days after C receives it is an unreasonable time after the last negotia-
tion. 

4-97. Time of presentment for instruments bearing a fixed maturity. 
An instrument with a fixed maturity date must be presented for payment 
on the day it falls due. When the date of maturity falls on Sunday or a 
holiday, the instrument is payable on the next succeeding business day. 
When the instrument is payable at a bank, presentment for payment must 
be made during the regular banking hours, in order to fix liability on 
secondary parties. However, if the person to make payment has no funds 
in the bank, with which to pay the instrument, at any time during the day, 
then presentment at any hour before the bank closes for business is suf-
ficient. That is, if a holder can obtain admission to the bank after the 
regular closing hours to the public generally and can find an authorized 
ofiBcial of the bank, a presentment to such an official will be sufficient to 
charge secondary parties. 

4-98. Presentment, how made. An instrument, in order to be properly 
presented for payment, must be exhibited or shown to the person from 
whom payment is demanded. Otherwise the presentment will be in-
sufficient and the indorsers or drawers discharged. The party presenting 
the instrument for payment must also be in such position that, when the 
instrument is paid, the same can be delivered to the party paying it. If the 
holder cannot exhibit and surrender the paper, payment being offered, 
there is no legal presentment for payment. A formal request for payment 
is insufficient. An instrument payable at a definite place is not properly 
presented if the holder calls the maker by telephone and asks what he is 
going to do about it.® An answer by the maker that he could not pay 
would, therefore, not be a dishonor, and all the indorsers on the instrument 
would be discharged for want of sufficient presentment. 

3 Robinson v. Lancaster Foundry Co., page 565. 
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4-99. Presentment, place of. When an instrument is made payable 
at a bank, or when a definite place is specified for payment, it must be 
presented for payment at such place. If no place of payment is specified, 
it is sufficient if presentment is made at the address of the person who is 
to make payment. If the address is not given, presentment may be made 
at the usual place of business or the residence of the party bound. In 
other cases the instrument may be presented wherever the primary party 
can be found, or at his last known place of residence. If an instrument is 
payable to the order of a bank and is made payable at the bank, posses-
sion by the payee bank constitutes a sufiicient presentment and demand. 

4-100. By whom and to whom made. Presentment for payment must 
be made by the holder or some person duly authorized to receive payment 
for him. Presentment is not necessary in order to charge the persons 
primarily liable on the instrument, but it must be made to the person 
primarily liable on the instrument in order to charge the indorsers and 
the drawer. If the primary party is not available, the instrument may be 
presented to any person found at the place where presentment is to be 
made. If the person primarily liable is dead, presentment may be made 
to his personal representatives if, with the exercise of reasonable diligence, 
they can be found. If the persons primarily liable on the paper are 
partners, presentment for payment may be made to any one of them, even 
though the partnership has been dissolved. If there are several persons 
primarily liable on the paper and they are not partners and no place of 
business is given, presentment must be made to each person primarily 
liable. 

4-101. Excuses for failure to present. If, after the holder has exer-
cised reasonable diligence, the primary party cannot be found, present-
ment for payment may be dispensed with; likewise, where the drawee is 
a fictitious person, or where waiver of a presentment is either expressed 
or implied, presentment is unnecessary. 

Delay in presentment for payment is excused when the delay is caused 
by circumstances beyond the control of the holder, and where such holder 
is not guilty of any negligence or misconduct. When the cause for delay 
is removed, presentment must be made at the earliest possible moment. 

P R E S E N T M E N T F O R A C C E P T A N C E 

4-102. In general. Presentment for acceptance is not applicable to 
promissory notes, but it is often required in the case of bills of exchange. 
The drawee of a bill of exchange is not bound upon the instrument as a 
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primary party until he accepts it. The holder may, in most cases, wait 
until maturity and present his bill for payment to the drawee, or he may 
present it to the drawee for acceptance before maturity in order to give 
credit to the instrument during the period of its term. The holder may 
present the bill for acceptance to the drawee at any time. The drawee is 
under no legal duty to accept; but if he refuses, the bill is dishonored by 
nonacceptance and a right of recourse arises immediately against the 
drawer and the indorsers, and no presentment for payment is necessary. 

For example, the holder of a bill of exchange due in six months may 
present it for acceptance to the drawee immediately upon receipt of the 
instrument; or he may wait until the maturity date of the paper and pre-
sent it for payment on that date. If the drawee dishonors when the instru-
ment is presented for acceptance, the holder, after giving due notice, may 
immediately sue the drawer or any other secondary parties thereon. 

4-103. Time allowed drawee to accept. Under the Uniform Negoti-
able Instruments Act, the drawee is allowed 24 hours after presentment in 
which to decide whether he will accept the bill; but the acceptance, if 
given, dates as of the day of the presentation. If the instrument is not 
accepted after demand is made, the holder is not permitted to wait and 
present the instrument for payment at maturity but must give notice of 
dishonor to all secondary parties or he loses his right of recourse against 
them. When the holder leaves the bill with the drawee and the drawee 
refuses to return the bill or destroys it, the drawee will be deemed to 
have accepted and will be required to pay. 

4-104. When presentment for acceptance is required. In most in-
stances it is not necessary to present an instrument for acceptance. Al-
though presentment for acceptance is not required in all cases, it is a 
desirable practice to present for acceptance all bills of exchange that are 
payable at a future day. It is thus possible to determine whether the bill 
will be honored and to establish the liability of the drawee. Presentment 
for payment alone is usually sufficient, but in the following cases present-
ment for acceptance must be made: 

1. Where the bill is payable after sight, or in any other case where 
presentment for acceptance is necessary to fix the maturity of the instru-
ment. For example, a bill which is payable "30 days after sight," which 
means 30 days after it is displayed to the drawee, must be presented for 
acceptance in order to determine the maturity date of the instrument. 

2. Where the bill expressly stipulates that it must be presented for 
acceptance. 

3. Where the bill is drawn payable elsewhere than at the residence or 
place of business of the drawee, otherwise the drawee may not know of 
his obligation to be present at the place designated for payment. 
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N O T I C E O F D I S H O N O R 

4-105. Dishonor and notice. Dishonor, or refusal to accept or pay, 
by the primary party, is one of the conditions precedent necessary to 
charge secondary parties. An instrument is dishonored when it is duly 
presented for acceptance or payment and acceptance or payment is" re-
fused or cannot be obtained, or when presentment is excused and the 
instrument is overdue and unpaid. 

The third condition precedent which must occur before a right of re-
course arises against secondary parties, after presentment and dishonor, 
is notice of dishonor. When a negotiable instrument has been dishonored 
by nonpayment or nonacceptance, notice of dishonor must be given to 
the drawer and to each indorser. Each party who does not receive notice 
is discharged. 

4-106. Requirements of notice. The notice may be written or oral. 
However, in order to preserve the evidence that due notice was given, it 
is recommended that such notice be in writing and sent by registered mail. 
It must be sufiBciently clear to identify the instrument which has been dis-
honored, and it may be delivered personally, by agent, or through the 
mails. The written notice need not be signed, and if any information is 
lacking which is necessary to notify the secondary party of the dishonor, 
it may be supplemented by verbal communication. Any information so 
given is sufiBcient, provided the party who receives it is not misled 
thereby.^ 

4-107. Time when notice must be given. The notice may be given as 
soon as the instrument is dishonored; and unless the delay is excused, 
notice must be given within the time fixed by the Act. The Uniform 
Negotiable Instruments Act provides as follows: "Where the parties reside 
in the same place, notice must be given within the following times: 

1. If given at the place of business of the person to receive notice, it 
must be given before the close of the business hours of the day following. 

2. If given at his residence, it must be given before the usual hour of 
rest on the day following. 

3. If sent by mail, it must be deposited in the post ofiBce in time to 
reach him in the usual course on the day following." 

It has been held that impossibility of giving oral notice, because of the 
temporary absence of the indorser from the city, does not excuse the 
holder from giving the notice within the time prescribed by this section. 
He should comply with the requirements of the section by mailing notice, 
as provided in subsection 3. 

^ Myers v. Bibee Grocery Co., page 567. 
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Where the parties reside in diflFerent places, the UniForm Negotiable 
Instruments Act provides as foUows: 

1. If sent by mail, it must be deposited in the post ofBce in time to go by 
mail the day following the day of dishonor, or, if there be no mail at a con-
venient hour on that day, by the next mail thereafter. 

2. If given otherwise than through the post office, then within the time 
that notice would have been received in due course of mail, if it had been 
deposited in the post oiEce within the time speciiied in the last subdivision. 

Where a secondary party receives notice of dishonor, he may likewise 
give notice to all secondary parties prior to himself, and, after receipt of 
such notice, he has the same time to give notice to all prior parties that 
the holder had, after the dishonor. 

4-108. What constitutes mailing. If the notice of dishonor is properly 
addressed and deposited in the post oflBce, notice is assumed to have been 
given, although the letter is never received.® It is presumed that if the 
letter was properly mailed it was received. Although the nonreceipt of a 
duly mailed notice of dishonor does not discharge an indorser, evidence 
that the instrument was never received is competent on the question as 
to whether the notice was actually mailed. A deposit of the notice in a 
letter box or any branch post office is a sufficient maihng. However, a 
notice properly addressed and left where the mail is usually collected by 
the postman is not a mailing, in that the notice is deposited in a place not 
under the control of the post office. 

4-109. Place where notice must be sent. The Uniform Negotiable 
Instruments Act provides, in § 108, that if a party has added an address 
to his signature on the instrument, notice of dishonor must be sent to that 
address; but if he has not given such address, then the notice must be 
sent as follows: 

1. Either to the post office nearest to his place of residence, or to the post 
oflBce where he is accustomed to receive his letters; or, 

2. If he fives in one place and has his place of business in another, notice 
may be sent to either place; or, 

3. If he is sojourning in another place, notice may be sent to the place where 
he is sojourning. 

But where the notice is actually received by the party within the time 
specified in the Act, it will be sufficient, though not sent in accordance 
with the requirements of this section. 

4-110. By whom notice must be given. Notice must be given by the 
holder of the instrument after dishonor, or by his duly authorized agent, 
or by any person who might be compelled to pay the instrument to the 
holder. A collecting bank, as agent for the holder, will be liable to its 

BDurkin v. Siegel, page 568. 
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customer if it fails to give notice upon dishonor. An agent may give 
notice of dishonor either in his own name or in the name of his principal. 
If an instrument in the hands of an agent has been dishonored, the agent 
may give notice to the parties liable on the instrument or give the notice 
of dishonor to his principal. If he elects to give notice to his principal, 
he must give such notice within the same length of time as if he, the 
agent, were the holder of the instrument. The principal upon receipt of 
notice from the agent then has a like time in which he may give notice 
to the secondary parties. 

4 - m . To whom notice must be given. Notice must be given to the 
secondary party or parties from whom payment is sought; it may be 
given either to the party himself or to his duly authorized agent. If a 
secondary party is dead and this fact is known to the holder or party giv-
ing the notice, the notice must be given to a personal representative of the 
deceased person, if such can be found; or, if there is no personal repre-
sentative, notice may be sent to the last-known place of business or 
residence of the deceased. Where the secondary parties are partners, 
notice to one is notice to both. If the secondary parties are jointly liable, 
notice must be given to each of them, unless each is an agent of the other. 
If the secondary party has become bankrupt or insolvent, or has made an 
assignment for the benefit of his creditors, notice may be given either to 
the secondary party or to his trustee or assignee. 

4-112. Effect of notice given by or on belialf of a holder. The Uni-
form Negotiable Instruments Act provides that where notice is given by 
a holder or on behalf of another person entitled to give notice, such notice 
benefits all subsequent holders and all prior parties who have a right of 
recourse against the party to whom it is given. When a holder has given 
notice of dishonor, or when someone has given notice for his benefit to 
all the secondary parties, it is not necessary that any prior holder who is 
entitled to recover give notice. The notice by the holder to all the 
secondary parties on the instrument operates for the benefit of all. 

Thus if M executed a negotiable instrument in favor of P and the instru-
ment were indorsed by P, and in turn by A, B, C, and D, ultimately com-
ing into the possession of H, a holder, H's notice of dishonor to A, B, C, 
and D, would also benefit B, C, and D, so that they could recover from 
A, without giving notice, if required to pay H, the holder. Since P has 
not received notice, he would not be liable to parties subsequent to him. 

4-113. Excuses for failure to give notice. Notice of dishonor may be 
excused when, after the exercise of reasonable diligence, it cannot be 
givein, or when circumstances beyond the control of the holder make 
notice impossible. This rule holds true only when such holder is not 
guilty of any default, misconduct, or negligence. The Uniform Negotiable 
Instruments Act also provides that notice of dishonor need not be given 
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to the drawer where the drawee is a fictitious person; where the drawer 
has no right to expect that the drawee will accept; or where the drawer 
has countermanded payment, as in the case of a stop order on a check. 
The drawer, having stopped payment on the check, is responsible for its 
dishonor, and, therefore, is not entitled to notice. If the drawer withdraws 
all his funds from the bank and does not deposit suflBcient funds for the 
purpose of paying the instrument, he is not entitled to notice. 

The Uniform Negotiable Instruments Act further provides that notice 
of dishonor is not required to be given to an indorser in any of the 
following cases: (1) where the drawee is a fictitious person or a person 
not having capacity to contract and the indorser was aware of the fact 
at the time he indorsed the instrument; (2) where the indorser is the 
person to whom the instrument is presented for payment; and (3) where 
the instrument was made or accepted for his accommodation. Where the 
drawee is fictitious or under a disability and the indorser knows of the 
fact, he is already informed of the dishonor. Likewise, an indorser to 
whom the instrument is presented for payment would have knowledge of 
his own refusal. Where the instrument is made or accepted for the in-
dorser's accommodation, his duty is not affected by lack of notice, because 
he himself is liable for the payment of the debt as evidenced by the in-
strument. Even though the Uniform Negotiable Instruments Act provides 
that, under certain circumstances, notice is not necessary, it is recom-
mended, nevertheless, that notice be given to each person charged upon 
the instrument, although such notice may appear to be undue precaution. 

4-114. Protest—when necessary. Protest is a written notice that the 
instrument has been presented by a notary for acceptance or payment and 
has been dishonored; it is under the hand and seal of the notary making 
it. Protest may also be made by a respectable citizen in the presence of 
two or more credible witnesses. It is necessary to protest foreign bills of 
exchange in the case of nonacceptance or nonpayment, provided they 
show on their face that they are foreign. Bills of exchange are divided into 
two kinds with respect to the place where they are drawn and payable. 
A foreign bill of exchange is drawn in one state and payable in another. 
An inland bill of exchange is drawn and payable in the same state. An 
inland bill of exchange, as well as a foreign bill of exchange may be 
protested for nonacceptance or nonpayment. It is not necessary, however, 
that an inland bill of exchange be protested, oral notice or notice of any 
other character being sufficient. The purpose of the protest or written 
notice of dishonor is to preserve the evidence as proof that the conditions 
precedent, namely, presentment, dishonor, and notice, have been satisfied 
in order to charge the indorser and the drawer. If a foreign bill of ex-
change is not protested, the indorsers and the drawer are discharged. 

4-115. What constitutes protest. Protest must be attached to the 
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bill itself or must contain a copy of the bill. It must be given under the 
hand and seal of a notary public, and must state the following facts: 

1. The time and place of presentment. 
2. The fact that presentment was made and how made. 
3. The reason for the protest; that is, not sufficient funds, no account, 

and so forth. 
4. That a demand was made and what answer was given, or whether 

the drawee or the acceptor could be found. 
4-116. Time within wliieh protest must be made. Section 155 of the 

Uniform Negotiable Instruments Act provides that, when a bill is pro-
tested, such protest must be made on the day of the dishonor unless the 
delay is excused. When a bill has been duly noted, the protest may sub-
sequently be extended as of the day of the noting. There are usually two 
steps taken in protesting a bill. The first step includes the presentment of 
the instrument for payment, dishonor, demand, and failure to obtain pay-
ment. If this be the case, the person protesting the instrument must state 
that he does protest the instrument and must write upon it the fact of the 
protest, the reasons, the date when it was done, the demand made, the 
answer given, his name or initials, and such other information as may be 
required to make out a formal protest. This procedure is called noting the 
instrument and is for the purpose of securing information to make a formal 
protest. The second step is the formal protest, which may be made at any 
time after the noting. This step is called extending the protest. Extending 
the protest is issuing the formal certificate of protest, which must contain 
the information enumerated above. If the formal protest is not sent in 
time to serve as a notice of dishonor to secondary parties, notice of dis-
honor should be sent within the prescribed time, and followed later by 
the formal certificate. If the notice is given before the formal protest, this 
fact is usually recited upon the certificate. The protest may now be relied 
upon as absolute proof that presentment and demand were made and all 
the necessary steps taken in order to fix the liability of secondary parties. 

Excuses for failure to protest are the same as the excuses for failure 
to give notice of dishonor. 

C O N D I T I O N S P R E C E D E N T C A S E S 

LEONARD V. UNION TRUST CO. 
1922, 140 Md. 192, 117 Atl. 318 

Plaintiff brought suit against the defendant as an indorser of a demand 
promissory note which was dated August 17, 1917. The plaintiff offered 
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the note in evidence and proved that it was presented for payment on 
the 6th of February, 1920, and was protested for nonpayment and notices 
were sent to the defendant the same day; but the plaintiff also showed 
that the maker, the Amiesite Company, went into receivership and the 
defendant, president of the company, along with the receivers, were 
attempting, until a short time before the note was protested, to refinance 
the company, and that the delay in presentment was due to the plaintiff's 
desire not to press the defendant and to do all it could to get the com-
pany going again. Defendant urges that he is discharged because present-
ment was not made within a reasonable time after issue. 

THOMAS, J . . . . While the evidence shows that the note was not 
presented for payment, protested, and notice sent to the defendant until 
February 6, 1920, it also shows that after the receivers took charge of the 
property of the Amiesite Company the defendant and the officers of the 
trust company were engaged, until a short time before the note was 
protested, in efforts to reorganize or refinance the company with the view 
of paying all the indebtedness of the company, including the note in suit, 
and that the delay in having the note protested, etc., was due to the 
desire of the trust company not to press the defendant and to do all it 
could to get the Amiesite Company "going" again. Under these circum-
stances we think the note was presented, and notice of dishonor given to 
the defendant, within a reasonable time. . . . 

Judgment for plaintiff. 

ATERBURN v. WAKEFIELD et al. 
1949, 309 Ky. 212, 217 S.W.2d 203 

SIMS, C . J . The sole question for determination on this appeal is 
whether or not in an action on a check the petition must aver that the 
maker or drawer was given notice that it was dishonored by the bank. 

Appellees, J. H. and H. A. Wakefield, doing business as the Wakefield 
Realty Company, brought this action against appellant, Branham Ater-
burn, on a check he had executed to them for $1000. The petition avers 
that the check was duly presented to the bank on which it Was drawn and 
payment was refused. 

. . . Upon a trial before the court without a jury judgment went in 
favor of appellees for the full amount of the check. 

. . . It is insisted by appellant that as the petition did not aver notice 
was given him of the nonpayment of the check when presented at the 
bank, no cause of action was stated, therefore the pleadings do not sup-
port the judgment. He strenuously argues that a check is a bill of exchange 
under the KRS 356.185, and that 356.089 requires notice of dishonor must 
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be given the drawer of a bill of exchange, otherwise he is discharged. 
These two sections read: 

356.185. Check defined. A check is a bill of exchange drawn on a bank 
payable on demand. Except as herein otherwise provided, the provisions of this 
chapter, applicable to a bill of exchange payable on demand apply to a check. 

356.089. Notice of dishonor. Except as otherwise provided in this chapter, 
when a negotiable instrument has been dishonored by nonacceptance or non-
payment, notice of dishonor must be given to the drawer and to each endorser, 
and any drawer or endorser to whom such notice is not given is discharged. 

The two sections just quoted when standing alone do imply that a 
failure to give notice of dishonor of a check discharges the maker. How-
ever, the several provisions of the Negotiable Instruments Act stand in 
pari materia and must be so construed as to give each a field of operation 
to effectuate the legislative purpose. While KRS 356.185 makes a check 
a bill of exchange, it does not do so unqualifiedly but only "except as 
herein otherwise provided." We must not lose sight of KRS 356.186, 
which reads: 

356.186. Time of presenting check; effect of delay. A check must be pre-
sented for payment within a reasonable time after its issue, or the drawer will be 
discharged from liability thereon to the extent of the loss caused by the delay. 

It is seen that a distinction is made between a bill of exchange and a 
check by sections KRS 356.089 and 356.186. When notice of dishonor of a 
bill of exchange is not given the drawer, he is released by KRS 356.089; 
but when there is delay in presenting a check for payment, the maker is 
only released by KRS 356.186 to the extent of the loss caused by the delay. 
By enacting KRS 356.186 it is clear that the Legislature intended to place 
the drawer of a bill of exchange and the maker of a check on a different 
plane as to notice of dishonor of the respective instruments, since the latter 
is regarded as the principal debtor and the check purports to be drawn 
upon a fund deposited to meet it. 

In 7 Am. Jur. § 9, p. 793, there are listed five particulars wherein checks 
differ from ordinary bills of exchange: 

(1) They are always drawn on a bank or banker and are payable on pre-
sentment, without any days of grace; (2) they require no acceptance as distinct 
from prompt payments; (3) they are always supposed to be drawn on a previous 
deposit of funds; (4) the drawer is not discharged by the laches of the holder 
in presenting it for payment, unless he can show that he has sustained some 
injury by the default; and (5) it is not due until payment is demanded, from 
which time only the statute of limitations runs. A check is intended for imme-
diate payment, not for circulation. 

. . . It is common knowledge that when a bank refuses to honor or 
pay a check in the vast majority of cases it is because the maker has not 

PERFORMANCE O F CONDITIONS PRECEDENT 555 

suflScient funds on deposit to meet it or that he has countermanded pay-
ment. If he has not sufficient funds in bank, he has no right to expect or 
require the bank to pay his check; in which instance under subsection 4 
of KRS 356.114 he is not entitled to notice. 

. . . Judgment affirmed. 

ROBINSON V. LANCASTER FOUNDRY CO. 
1927, 52 Md. 81, 136 Ad. 58 

Appeal by defendant Robinson from a judgment in favor of plaintiff in 
an action to recover the amount alleged to be due on a promissory note. 

PAKKE, J. . . . On the 14th day of October, 1921, the American Tool & 
Machine Company, by its promissory note of that date, promised to pay 
to the order of the Lancaster Foundry Company, appellee, the sum of 
$1,801.65, three months after date, with interest, at Bel Air Road and 
Southern Avenue, Baltimore, Md., for value received. The note was in-
dorsed individually by Harry L. Robinson, the appellant, for the accom-
modation of the maker, of which he was the president. The payee 
negotiated the note at the Union Trust Company of Lancaster, Pa. When 
it was not paid at maturity, the payee paid the note to its holder, and 
endeavored, without success to get the maker to pay. The maker having 
become bankrupt in June, 1922, the payee brought suit on the note against 
the indorser, Harry L. Robinson, and obtained judgment. (Cases cited.) 

The note matured on Sunday, so that it became due on the following 
Monday, which was January 16, 1922. At the trial the appellee offered 
evidence tending to show that the holder of the note had forwarded it to 
the National Bank of Baltimore for collection, and that, at the close of 
the banking hours on Monday, the unpaid note was given to a notary, 
who protested the instrument and duly sent by mail the usual written 
notices of dishonor to the maker and indorsers. 

The note and certificate of protest were in evidence, and the notary 
was asked by the appellant what it was she had done to enable her to 
certffy in her certificate of protest that she had "presented the said note 
to the American Tool & Machine Company, Baltimore, Md., and upon 
demand for payment received answer, 'Mr. Robinson is not here.'" 

Her explanation was that some time after 3 o'clock and prior to 4 o'clock 
on the afternoon of the Monday the note was payable, she did not go to 
Bel Air Road and Southern Avenue, Baltimore, which was the location 
of the place of business of the maker and the place where the note was 
made payable, but called the office of the maker by telephone, asking for 
an officer of the corporation, and, upon making demand for payment of 
the note, received the answer, "Mr. Robinson is not here," and upon that 
reply her protest was based. The notary did not know who the person 
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was who answered the telephone, nor did this person have any means of 
knowing the notary or the capacity in which she was acting other than 
what the notary herself had said in the telephone message described. 

. . . Was there a presentment for payment sufficient, on the dishonor of 
the note, to bind a party secondarily liable? The notary had possession 
of the note and was the agent of the holder to receive payment on its 
behalf and the time she acted was at a reasonable hour on a business day, 
but the presentment was not complete (a) until the note had been pre-
sented at the place specified in the instrument (b) to the American Tool & 
Machinery Company, the party primarily liable on the instrument, or, if 
its proper officer had been abesnt or inaccessible, to any person found at 
the place where the presentment was to be made. Code, art. 13, § § 91, 92. 
The note expressly stipulated that it was to be paid at the place of busi-
ness of the maker, at the corner of Bel Air Road and Southern Avenue, 
Baltimore. While presentment to the appellant as the president of the 
maker, at its designated place of business, would have fulfilled the re-
maining conditions of the presentment, his absence would not have 
released the agent of the holder from presenting the note to some other 
available accredited officer of the maker, as it is only upon the contingency 
of the absence or inaccessibility, at the place of presentment, of the 
person primarily hable that the holder or his agent may present the 
negotiable instrument to any person found at the place when the present-
ment is made. Ibid.; 5 Uniform Laws Anno. § 97, pp. 377, 378. In addition 
to the cited sections, the Negotiable Instrument Act declares that the 
instrument must be exhibited to the person from whom payment is de-
manded, and when it is paid, it must be delivered up to the party paying 
it. § 93. 

The purpose of presentment is to receive payment from the maker. The 
possession of the instrument for presentment and delivery upon payment 
is at once the opportunity of the maker to ascertain the amount due, and 
if the instrument be genuine and matured, is, also, sufficient evidence 
of the authority of the person making the presentment to receive the 
money and surrender the paper. 2 Ames, Cases on Bills & Notes, 337, 
338. Thus the nature of the transaction contemplates the physical presence 
of the holder or his agent where the presentment is required to be made. 
While presentment for payment is not necessary to charge the person 
primarily liable on the instrument {Forwood v. Magness, 143 Md. 1, 5, 
121 Atl. 855), yet it is necessary to charge the indorsers. 

. . . The question on the instance appeal is, therefore, simply. Can a 
presentment be made by telephone? As has been pointed out, the lan-
guage of the statute neither authorizes nor tolerates anything short of a 
personal presentment at the place specified by the note for payment. The 
persons in communication over the telephone in the instant case did not 
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know each other, and each would have to accept the statement of the other 
as to his identity, agency, and authority. 

. . . Here the notary's protest is founded on the statement of an un-
known person, who, while neither disclosing his identity or position, nor 
refusing the payment demanded or declaring the futility of presentment 
at the place of business, merely replied, "Mr. Robinson is not here." Under 
such circumstances, the necessary elements of an actual presentment were 
lacking, and the agent for the holder could not truly certify that she had 
presented the note to its maker for payment. A mere stranger, the 
stenographer or any subordinate employee or officer may have stated 
"Mr. Robinson is not here." 

The contract of the indorser was that he should be liable to pay the 
instrument only in the event that presentment was made to the maker, 
on the day of its maturity, at the particular place named in the instrument. 

. . . Thus it appears that presentment is something more than a demand 
of payment, and cannot be gratified by the holder or his agent demanding 
by telephone of the maker himself at the place of payment, the satisfac-
tion of a negotiable note, although the maker is notified that the note is 
in the possession of his communicant and ready for delivery, and although 
the maker refuses to comply with the demand. This question was before 
the New York Court of Appeals in Gilpin v. Savage (1911) 201 N.Y. 167, 
34 L.R.A. (N.S.) 417, Ann. Cas. 1912A, 861, 94 N.E. 656, on the facts last 
recited, and the court there held that a demand so made over the tele-
phone was not a sufficient presentment and demand for the purpose of 
binding an indorser. 

. . . Judgment reversed, with costs, without awarding a new trial. 

MYERS V. BIBEE GROCERY COMPANY 
1927, 148 Va. 282, 138 S.E. 570 

The plaintiff, Bibee Grocery Co., brought action against Myers, as ac-
commodation indorser. Upon maturity the note sued upon was presented 
and payment was refused. The plaintiff holder thereupon wrote and 
mailed to the defendant the following letter: 

A note for $669.08, given us by Yeager & Myers on May 28, 1924, was due 
today, and, as you are indorser on this note, we are writing to advise you that 
the same is due and to advise you of your liability for the payment of the same, 
in lieu of having the same protested. 

We will ask that you gentlemen please arrange to let us have payment of this 
note at once as the same cannot be renewed. 

The defendant contends that the notice of dishonor was insufficient. 
W E S T , J. . . . In order to hold an indorser liable, he must have notice 
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that the note has been dishonored, or reasonable diligence must be used 
to give him such notice. A negotiable note is dishonored only when it is 
presented for payment according to its terms and payment is refused. 

It appears from the evidence that the note upon which this action is 
based was presented for payment at the Lynchburg National Bank on 
the day it was due, and that payment was refused, because makers had 
no money in the bank with which to pay the note, and that the holder 
on that day mailed to the indorser the letter hereinabove quoted, inform-
ing him that the note had been dishonored. 

Virginia Code, § 5658, provides: 

The notice may be in writing or merely oral and may be given in any terms 
which sufiBciently identify the instrument and indicate that it has been dis-
honored by nonacceptance or nonpayment. It may in all cases be given by 
delivering it personally or through the mails. 

It is contended that the notice was insufficient, but when inspected it 
meets the requirements of § 5658, supra, since the language used is suf-
ficient to "identify the instrument and indicate that it has been dishonored 
by . . . nonpayment." While it does not, in terms, say that the note has 
been presented and payment refused, it does so state by implication. It 
describes the note and tells the indorser that the holder will look to him 
for payment and that plaintiff is writing him this letter "in lieu of having 
the note protested." The holder could not look to the indorser for payment 
if the note were not unpaid, and could have the note protested only when 
it had been presented for payment and payment refused. . . . 

Our conclusion is that the notice contained in the letter of July 28, 
1924, was suflBcient. . . . 

Judgment for plaintiff. 

DURKIN V. SIEGEL 
1960, (Mass.) 165 N.E.2d 81 

CUTTER , Justice. Promissory notes signed by one Browne were in-
dorsed by the defendant. They were protested for nonpayment and notice 
of dishonor was sent on January 17, 1957, "by the plaintiff's attorney by 
certified mail, return receipt requested, properly stamped and addressed 
to the defendant at his home ' * « (in) Brookline. * " The letter, 
unopened, was returned by the post office ® * ® with the notation 're-
fused' across the face of the envelope. The defendant testified that 
he was in Canada at the time." . . . The only question argued raised by 
the bill of exceptions is whether it was good notice of dishonor of promis-
sory notes under G.L. c. 107, § § 119 and 128 (both now repealed), to send 
a letter, otherwise in order, by certified mail, return receipt requested. 

PERFORMANCE OF CONDITIONS PRECEDENT 555 

rather than regular mail, where the letter was returned unopened and un-
delivered, marked "refused," with the blank form of post office receipt 
unsigned. 

The Negotiable Instruments Law (G.L. c. 107) applies to this case, 
because these events occurred prior to October 1, 1958, the effective date 
of the Uniform Commercial Code. G.L. c. 106, as appearing in St. 1957, 
c. 765, § 1. See also § 21. The holder of a dishonored negotiable in-
strument must give prompt notice of dishonor to those secondarily 
liable. . . . 

Persons who become secondarily liable upon negotiable instruments are 
not unfairly burdened if they are held bound by notices sent to them by 
any generally used form of first class mail at a usual address. They can 
protect themselves by stipulation . . . that a particular address be used 
and by arranging at that address during any absence to have their mail 
received, opened, forwarded, and collected (in the event of the receipt of 
a notification from the postal authorities that it has not been possible to 
deliver to them a piece of registered or certified mail). . . . Refusal of a 
registered or certified letter, of course, would not protect an indorser from 
the effect of notice. . . . 

No . . . public policy allows an indorser to escape secondary liability 
on a negotiable instrument signed by him because its holder has reason-
ably used a better and a more expensive method of notifying him by mail 
of the dishonor of the instrument than ordinary first class mail which the 
holder could have used quite properly and safely. 

Judgment for plaintiff affirmed. 

Review Questions and Problems 

1. H, the holder of a note executed by M made a demand for payment 
on the date of maturity. M refused to pay. Thereupon H notified X, 
the endorser. X denies liability because H did not have the note in 
his possession when the demand was made—it having been estab-
lished that H had lost the note. Is X relieved of liability? 

2. A drew a check in favor of B as payee. B delayed in presenting the 
check to the drawee bank and upon presentation the check was re-
turned to him marked "insufficient funds." Can B hold A liable on the 
check? Would B be required to give notice of dishonor to A? 

3. M draws a demand bill of exchange upon D in favor of P. P holds the 
bill for six months and then negotiates it to A. A holds the bill for a 
year and then negotiates it to H, who immediately presents it to D. D 
is insolvent and unable to pay. Upon giving proper notice of dishonor, 
may H recover from either P or M? 

4. A is the holder of a bill of exchange drawn by X on Y. A presents the 
instrument to Y for the acceptance and Y refuses to accept. What 
should A do to protect his rights? May he wait until the bill matures 
before taking any action? 
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5. C.I.T. undertook to finance an automobile dealer's business and prom-
ised the dealer's bank verbally that the dealer was authorized to draw 
upon C.I.T. for amounts represented by contracts attached to the 
drafts. Accordingly the bank treated the drafts as cash when received 
from the dealer directly, credited his account, and permitted im-
mediate withdrawals. The dealer went bankrupt. Must C.I.T. honor 
the drafts on C.I.T. which the bank had credited to the dealer's ac-
count and permitted him to check out? 

6. Hardware Co. sold goods to Construction Co. and drew a draft pay-
able to its own order on Construction Co., drawee. The drawee ac-
cepted the draft and Hardware Co. then indorsed and discounted it 
with Olympia Bank. May H, who purchased the draft from the bank 
five years after the due date, collect from the Hardware Co.? Why? 

7. A, an officer of X Bank, executed a note in his own name but for the 
benefit of the bank. The note was endorsed by other o£Bcers of the 
Bank. The note was not presented to A for payment. Can the holder 
require the endorsers to pay? 

8. A bill of exchange comes into X Bank for collection. The bank calls 
the drawee on the telephone, demands payment, and is refused. Has 
there been sufficient presentment to charge secondary parties? 

9. A executed a note in favor of B. The note was endorsed by B to the 
holder. Prior to the maturity of the note A became insolvent and for 
this reason the holder did not present the note to A for payment. Is B 
relieved of his liability as an endorser? 

10. The holder of a note prior to the maturity date gave notice to the 
makers of the pending date and reminding them of their obligation to 
pay on that date. The makers defaulted and two months later notice 
of dishonor was sent to the endorsers. Can the holder require the 
endorsers to pay? 

11. H is the holder of a bill of exchange that was dishonored when pre-
sented to the drawee. The bill was drawn by A in favor of B. B had 
indorsed to C; C had indorsed to D; and D had indorsed to H. C gave 
notice of dishonor to B. If this were the only notice given what are the 
rights of the parties? 

12. M executed a note in the sum of $3,000 in return for a loan. The note 
was made to the bank, payable in ten semi-annual installments at set 
dates. I indorsed for accommodation under a statement that he waived 
"presentment, demand, protest and notice of protest of this note at the 
time of maturity." M paid nothing after 1947, and although the last 
installment was due in 1951, the payee did nothing until 1953, at 
which time M was not available. Is I discharged for failure to give 
notice of dishonor or delay in enforcement? 

13. A executed a demand note in favor of X. X endorsed the note to B. 
Five years later B made a denjand for payment from A. A refused to 
pay and B gave notice of dishonor to X. Can B hold X liable as an 
endorser? 

14. A drew a check for $400 in favor of B on June 10. B endorsed the 
check on June 16 and mailed it to C. C endorsed the check to X Bank 
on July 14. X Bank mailed the check to the drawee bank on July 14 
and it was received on July 18 at which time it was dishonored. 
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Notices of dishonor were sent to all parties. Can X Bank recover from 
the endorsers? 

15. A executed a note in favor of B, the note containing an automatic ac-
celeration clause. Several days after the event which accelerated pay-
ment had occurred the holder of the note presented it to A for 
payment. Payment was refused. Can the holder look to B as endorser? 

16. H is the holder of a note executed by M. Prior to the maturity of the 
note M died. What are H's rights in connection with the note? 

17. A time bill of exchange was presented to the drawee for acceptance 
Drior to the maturity date. The drawee refused to accept. Can the 
lolder wait until the maturity date and again present the bill, this 
time for payment? 

18. D gave its check to P in payment for freight charges on a load of coal 
on January 1, a legal holiday. The bank on which the check was 
drawn was closed January 3 by failure but was open January 2. D did 
not have sufficient funds to cover the check deposited with the bank 
until January 2 at 2 p.m. All parties were in the same town. Who bears 
the loss caused by the bank's failure? Why? 

19. Hans gave Dobbs a note for $20,000 together with a deed of trust 
securing it. Dobbs seeks to foreclose claiming that the note has not 
been paid. Hans claims that it has been paid. What piece of evidence 
should turn the scale in favor of Hans or Dobbs? 

20. Contractor mailed a check to Subcontractor in payment for work per-
formed. Subcontractor contended that check was not in proper 
amount and so notified Contractor. After repeated efforts to contact 
Contractor, Subcontractor mailed the check back, but the letter was 
returned unopened. Contractor claims that failure to present promptly 
the check for payment discharged his liability. Is this correct? 
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4-117. In general. There are J ^ e e groups of persons whosfi_liahilitj;_^ 
must be considered when the instrument is discharged^'^e primary , 
parties liable on the instrument—the inaker and the acceptor; parties 

,^-sgondarilyiiabIe—indorsers and the drawer^^d j u r e t i ^ either primarily 
or secondarily liable. The Uniform Negotiable Instruments Act enumer-
ates the following methods of discharge of primary parties: 

1. By payment in due course by or on behalf of the principal debtor. 
2. By payment in due course by the party accommodated, where the 

instrument is made or accepted for accommodation. 
3. By the intentional cancellation thereof by the holder. 
4. By any other act which will discharge a simple contract for the 

payment of money. 
5. When the principal debtor becomes the holder of the instrument at 

or after maturity in his own right. 
6. Renunciation. 
7. Material alteration. 

D I S C H A R G E O F P R I M A R Y P A R T I E S -
M A K E R A N D A C C E P T O R 

4-118. Discharge by payment. Where the instrument has been paid 
in due course for or on behalf of the principal debtor, or where it has been 
paid by an accommodated party—when the instrument is made or ac-
cepted for accommodation—the instrument is discharged. But where an 
instrument is paid, for a reason other than discharging the maker's obli-
gation, such payment is construed as a purchase, and the paper is not 
discharged.! 

An intention to pay is not a payment. The mere fact that a negotiable 
instrument is stamped "paid" will not of itself constitute payment. For 
example, a check, upon being received by a bank on which it is drawn, 
is not paid until the drawer's accou^it is charged or the actual money is 
paid out by the bank.^ Until a check has been paid the drawer may exer-

1 Shanks v. First State Bank of Coahoma et al., page 575. 
2 Keller v. Fredericktown Savings Institution, page 576. 
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cise the power to stop payment on the check.® If anything other than 
money is offered and received as payment—a negotiable note, check, or 
draft—there must be an intention that such instruments, given or received, 
discharge the former instrument; and in the absence of an agreement be-
tween the parties that the new note or check is to be received as payment, 
the former instrument is not discharged. An old note which is surrendered 
at the time a new note is given is generally considered paid, but if the old 
note is retained, the second note is considered to be collateral for the first. 
Similarly, a check given in settlement of a note which is surrendered acts 
as payment. 

4-119. Discharge by cancellation. An intentional cancellation by the 
holder discharges the instrument. Where a cancellation has been made 
unintentionally or by mistake, without the authority of the holder, the 
instrument is not discharged. The burden of proof, however, lies with the 
party who states that the cancellation was made unintentionally or under 
a mistake. 

4-120. Discharge by material alteration. Where an instrument has 
been materially altered without the consent of all the parties liable 
thereon, the liability of such parties is extinguished;'' or, if the alteration 
of a written instrument is made by a holder with a design and intention to 
defraud the maker, not only is the instrument itself discharged, but the 
debt represented by the instrument is also discharged. However, when an 
instrument has been materially altered and is in the hands of a holder in 
due course, not a party to the alteration, he may enforce payment accord-
ing to the original tenor. 

Contracts for credit sales of merchandise often conclude with a nego-
tiable promise to pay a sum equal to the purchase price. Is the severance 
of this negotiable promise from the balance of the contract to be deemed 
a material alteration? Unless the right to detach has been expressly or 
impliedly given, such a separation is considered to be a material altera-
tion. However, if a perforated line follows the contract and immediately 
precedes the negotiable promise, the right to sever is often implied. 

4-121. Discharge by renunciation. The holder of an instrument may 
expressly renounce his rights against any party thereon before or after 
maturity. A renunciation, to effect a discharge, must be in writing, unless 
the instrument is delivered to the person primarily liable, and it must be 
absolute and unconditional. A renunciation does not affect the rights of a 
holder in due course who later acquires the instrument. 

4-122. Discharge by act which will discharge a simple contract. A 
negotiable instrument is discharged .by any act, such as novation, accord 
and satisfaction, the Statute of Limitations, and bankruptcy, that will dis-

3 Cooke V. Commercial Bank of Maine, page 577. 
* Houston Aircraft Co. v. Citizens State Bank, Houston, et al., page 579. 
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charge a contract for the payment of money. These various methods of 
the discharge of a simple contract are discussed in the book on Contracts. 

4-123. Discharge by acquisition of title from the holder. When a 
primary party or the principal debtor of a negotiable instrument becomes 
the owner at or after maturity, the instrument is discharged unless the 
primary debtor becomes a holder as an agent for another, or unless the 
instrument is delivered to the primary party in return for an invalid 
instrument. The mere fact that the primary party receives possession of 
the instrument is not sulBcient to evidence a discharge. The primary 
debtor must become the owner of the instrument in his own right. 

4-124. Discharge of secondary parties. The Uniform Negotiable In-
struments Act, in § 120, states that a person secondarily liable on the 
instrument is discharged: 

1. By an act which discharges the instrument. 
2. By the intentional cancellation of his signature by the holder. 
3. By the discharge of a prior party. 
4. By a valid tender of payment made by a prior party. 

Under Section (1) above, the payment of an instrument by the primary 
party, or the happening of any of the other conditions enumerated in 
§ 118, will discharge the secondary parties on the instrument. For reasons 
of expedience or friendship a holder may desire to release a particular 
indorser from liability; this may be done by the striking out or cancella-
tion of the indorser's signature. If the holder discharges an indorser by 
striking out his signature, all persons who had indorsed after such indorser 
would also be discharged. In the event that a maker or prior indorser 
tenders payment to the holder, and the payment is refused, all secondary 
parties are discharged. 

4-125. Discharge of secondary parties: sureties. The Uniform Ne-
gotiable Instruments Act further provides that a person secondarily liable 
on an instrument is discharged: 

5. By the release of the principal debtor, unless the holder's right of recourse 
against the party secondarily liable is expressly reserved. 

6. By any agreement binding upon the holder to extend "-ime of payment, or 
to pos^one the holder's right to enforce the instrument unless made with the 
assent of the party secondarily liable, or unless the right of recourse against such 
party is expressly reserved. 

As to these secondary parties—indorsers, the general law of suretyship 
applies. That is, release of the principal debtor by the creditor-holder, 
discharges the surety, as does extension of time for payment. The reason 
for these rules is, that a surety or indorser should not be required to as-
sume a risk larger than that originally agreed upon. However, if the 
holder-creditor grants a release or gives an extension of time for payment 
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to the debtor, and at the same time reserves his rights against the surety-
indorser, such surety-indorser remains liable. Although such rule may 
appear unfair, the surety-indorser may save himself harmless by immedi-
ately paying the creditor and bringing action against the debtor for the 
money paid. Where a person's name appears upon an instrument and 
it is not clear in what capacity he signed, he will be liable as an indorser 
unless words are used to show that he is to be liable otherwise. There-
fore, all accommodation indorsers are secondarily liable, and, as such, 
would be discharged under the rule controlling the liability of indorsers. 
If a surety is a maker or an acceptor, he is not a secondary party but a 
comaker, and liability depends upon the rules of suretyship. If the holder 
extends the time of payment to a certain time without the knowledge or 
consent of the surety, such extension operates to discharge the instrument 
so far as the surety is concerned. For other principles controlling the right 
of surety, see Chapter 47, "Suretyship." 

D I S C H A R G E C A S E S 

SHANKS V. FIRST STATE BANK OF COAHOMA et al. 
1934 (Tex. Civ. App.), 70 S.W.2d 444 

Plaintiff Bank sued Shanks and others, partners in a gin company, on a 
note given by Shanks to one Behrens in payment for 4 acres of land. 
Shanks sold the land to his partnership which assumed the payment of the 
note. Shanks denies liability, claiming the partnership had assumed pay-
ment, and that the note had been paid by money the bank advanced to 
the partnership. The lower court decreed that judgment should be col-
lected from the members of the partnership and then resort be had against 
Shanks. Shanks appeals. 

LESLIE , J. [The defendant, Shanks, contends that] . . . The court erred 
in rendering the judgment in favor of the appellee because the evidence 
conclusively showed that the note in suit was not purchased by the First 
State Bank for the benefit of the same, but was purchased at the request 
of Thurman Roberts, one of the partners of the gin company, for the 
benefit of that company, and paid for with funds advanced to the gin 
company, by the bank for that purpose. 

. . . It is obvious that the controlling question in this appeal is whether 
or not the $1,000 note was sold and transferred by the owner, W. J. 
Behrens, to the bank, or was taken up by funds of the gin company with 
the intention of discharging the obligation as such. The bank had had 
no previous connection with the note or other transactions involving the 
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same. The trial court has found that "the note was transferred and assigned 
by W. J. Behrens without recourse on him, to the First State Bank of 
Coahoma, Texas, the said First State Bank of Coahoma paying the face 
value of said note to W. J. Behrens at the time of the transfer," and that 
the said bank was the "due holder of the aforesaid note" at the time of 
the institution of the suit. 

. . . Under the subject of Bills and Notes in 6 Tex. Jur., § 177, p. 814, 
it is said: 

Whether the payment made by a third person will operate to discharge the 
paper, depends upon the circumstances. If a stranger advances the amount of 
the instrument under an arrangement that he is to furnish the money and hold 
the note until it is paid, the transaction is regarded as a purchase rather than a 
discharge of the paper. 

. . . Further it is stated in 8 C.J. § 826, p. 588, that: 

If a bill or note is paid after its maturity by a stranger to the paper, it will, 
in general, be held to be a purchase and not a payment of the instrument. 
Whether it is a payment or purchase is a question of intention to be determined 
as a fact from the acts and declarations of the parties and from the surrounding 
circumstances. However, an agreement between the maker and the third person 
is not the controlling force, it is the agreement between the third person and the 
holder that controls. If the parties to the transaction clearly intended to pur-
chase, it will operate as such without regard to the mode adopted to accomplish 
the result. 

. . . From these authorities, [cited] it will be observed that the payment for 
and receipt of a note by a stranger to it, is presumptively a purchase and not a 
payment of the note. 

The judgment of the trial court is affirmed. 

KELLER V. FREDERICKTOWN SAVINGS INSTITUTION 
1949, (Md. App.), 66 A.2d 924 

On September 20,1947, Mrs. Keller drew a check on defendant bank for 
$500 to the order of the AUied Realty Corporation. On September 23, 
1947, Mrs. Keller delivered to the bank an order to stop payment on this 
check. When the stop order was given, the check was in the defendant 
Bank. It had been recorded on the draft register and a credit slip had 
been made out crediting the collecting bank for the amount. It was at 
the time in a tray waiting to be put through the proof machine before 
the bookkeepers received it. The check was thereafter paid by the bank. 
Mrs. Keller sued the bank. A verdict was rendered for the bank. Mrs. 
Keller appeals. Mrs. Keller's account had not been charged on the ledger 
of the bank at the time the stop payment was given. 

GRASON, J . . . . If a check is cashed at the window of the bank upon 
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which it is drawn, of course the check is dead. If a check is sent through 
the mail by a bank, for collection or payment to the bank on which it is 
drawn, and that bank charges the check on its books to the account of 
the drawer of the check or gives credit for it on its books to the account 
of the payee bank, this is equivalent to payment and the check is dead. 
9 C.J.S., Banks and Banking, § 245, p. 502. 

. . . Where the drawee is acting in the dual capacity of collecting agent 
of the holder and as drawee, there can be no acceptance by delivery until 
the bills are passed through the books of the bank, charging the account 
of the drawer and crediting the account of the remitting bank, and making 
a completed transaction. Exchange Bank v. Sutton Bank, 78 Md. 577, 
28 A. 563, 564, 23 L.R.A. 173; First Nat. Bank v. First Nat. Bank, 1913, 
127 Tenn. 205, 154 S.W. 965, 967, 968. 

In Hunt V. Security State Bank, 91 Or. 362, 179 P. 248, 251, it is said: 

. . . When Hunt ordered the defendant not to pay the check the bank had 
done nothing more than to satisfy itself that the check was genuine, and that 
there was sufiBcient funds to pay it, and to stamp it 'Paid,' and to place it upon 
the spindle. All this was merely preparing to pay; it was simply a step towards 
payment; it was not payment. No entry was made on the books. The drawer 
was not charged; the holder was not credited. It may be assumed that the bank 
intended to make appropriate entries on its books and to remit; but we are 
confronted with a situation where the bank had not yet executed its intention. 
An intention to pay is not payment. What the bank did was done in contem-
plation of payment; but payment was not completed. 

In this case, at the time the order to stop payment on the check was 
given the appellee had not accepted it for payment nor paid the check. 

. . . We conclude that the learned judge below was in error in holding 
that the hank was not liable to Mrs. Keller, and the judgment appealed 
from is reversed. 

COOKE V. COMMERCIAL BANK OF MAINE 
1960, (Fla.) 119 S.2d 735 

Plaintiffs, automobile dealers, on July 15, 1957, drew a check for $6,400 
on defendant bank, payable to the order of Auto Wholesalers. The payee 
deposited this check in another bank on July 16. The defendant received 
the check on July 17, but returned it to the bank of deposit because there 
were not sufficient funds on deposit in plaintiflFs' account. One of the 
plaintiflFs on July 18 called the defendant bank and requested that the 
bank of deposit be notified that plaintiffs now had suflicient funds on 
deposit to cover the check. This was done and defendant received the 
check back on July 19. On Saturday, July 20, the payee (Auto Whole-
salers) was taken over by creditors. On Monday, July 22, plaintiff went 
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to the defendant bank and obtained stop payment forms. The check was 
withdrawn from the bookkeeping department and stamped with a "stop 
payment" notation. The check had not yet been stamped as paid nor had 
any entry been made upon the account of the plaintifiFs. The bank of 
deposit was notified of the stop order but it had already disbursed funds 
under the check. Plaintiffs brought this action to recover damages for 
the bank's failure to stop payment on the check. The lower court held 
for the defendant. 

PEARSON, Judge. . . . It is well established that an ordinary unaccepted 
or uncertified check on a general account is simply an order which may 
be countermanded and payment forbidden by the drawer at any time 
before it is actually paid or accepted by the bank on which it is drawn. 

. . . The question that must be determined in this case is: Was payment 
on check 1 made prior to or subsequent to the stop payment order? In 
this connection our attention is called to Sec. 676.55, Fla. Stat, F.S.A. 
This statute provides: 

A check or draft received for deposit or collection by a solvent payor or 
drawee bank shall not be deemed paid or accepted until the amount is charged 
to the account of the maker or drawer unless, though not so charged, such item 
is retained by the drawee or payor bank longer than the end of the business day 
following its receipt. 

It is the position of the appellants that this statute is controlling. It is 
urged, that since the account of the plaintiffs (depositors) had not been 
debited upon the books of the bank and since check 1 had been with-
drawn from the payment file and had been properly stamped "stop pay-
ment," the check was not paid or accepted at the time of the stop payment 
order. 

It is the position of the appellee-bank that the above quoted statute is 
not applicable. It is urged, that under established banking practice, a 
check recalled for payment is considered paid as of the time of the recall 
for payment. In other words it is argued, that inasmuch as the recall for 
payment was initiated upon the oral request of the plaintiffs and pursuant 
thereto the defendant-bank as well as the Boulevard Bank acted upon this 
oral request, that as between the bank and the depositor, the depositor's 
account was actually charged with the check at the time of recall although 
the record of the charge upon the account had not yet been made. 

. . . Although customs and usages of the banxing business may have a 
binding force as between banks, and between a bank and the person with 
whom it deals in the absence of an express agreement to the contrary, 
the custom or usage must not be repugnant to the express provisions of a 
statute. 

. . . Custom defines the act constituting payment as the recall of the 
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check at the payee's bank by the drawee bank at the request of the 
depositor. The statute defines the act constituting payment as the charging 
of the account of the drawer. Since custom must yield to the positive law, 
the bank was bound by the stop payment order received by it prior to 
debiting the drawer's account. 

. . . The judgment is reversed and the cause remanded with directions 
to enter a judgment for the plaintiffs. 

HOUSTON AIRCRAFT CO. v. CITIZENS STATE BANK, HOUSTON, et al. 
1944 (Tex. Civ. App.) 184 S.W.2d 333 

The Citizens State Bank, in consideration of the payment of $200, 
issued its cashier's check for that amount payable to the order of James 
G. Donovan. Donovan endorsed the check, "Pay to J. J. Denny or order 
in full any and all claims of any character whatever" and delivered the 
check to J. J. Denny. Denny was doing business as Houston Aircraft Co. 
Denny struck out the words "in full any and all claims of any character 
whatever" by running a hne through them. Denny credited Donovan with 
payment of $200 and presented the check to the bank for payment. The 
bank refused payment, at the request of Donovan. Houston Aircraft Co. 
sues the bank. Judgment for defendant bank. Plaintiff appeals. 

MONTEITH, Chief Justice. . . . Article 5 9 3 9 , Vernon's Ann. Civil 
Statutes, § 124, provides that: "Where a negotiable instrument is ma-
terially altered without the assent of all parties liable thereon, it is 
avoided, except as against a party who has himseff made, authorized or 
assented to the alteration, and subsequent indorsers." 

Section 125 of said Article 5939 provides that any change or addition 
which alters the effect of an instrument in any respect is a material 
alteration. 

In construing the above provisions of said Article 5939, our courts have 
uniformly held that a material alteration of an instrument by a party 
thereto will vitiate it, though made with no fraudulent intent and with an 
entirely honest motive. The law holds the instrument void, not because the 
thing done is actually fraud, but because a contrary rule would open the 
door for fraud, and because the alteration changes the identity of the 
paper and causes it to speak a language differing in legal effect from that 
which it originally spoke. Murphy v. Bain, Tex. Civ. App., 142 S.W.2d, 
598; 2 Am. Jur. 608, par. 16; 2 Tex. Jur. 693, par. 3; 702, par. 11. 

It is undisputed in this case that the cashier's check in question was 
issued and made payable to the order of James C. Donovan and that it 
was by him endorsed and made payable to the order of J. J. Denny in full 
settlement of any claims the said J. J. Denny may have had at that time 
against James C. Donovan, and that the said J. J. Denny, after receiving 
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said check, and without the knowledge or consent of James G. Donovan, 
struck out and altered that portion of the endorsement which made the 
check a settlement in full of any claim he might have had against James 
G. Donovan. The obligation of the bank under said check was to pay $200 
to James G. Donovan or his order. James G. Donovan, by the restrictive 
endorsement on the back of the check, authorized the bank to pay the 
sum of $200 to J. J. Denny with the contractual obligations evidenced by 
said check, including the restrictive endorsement on the back thereof, 
unchanged. 

There can be no question but that the striking of the restrictive endorse-
ment on the back of said check was such a material alteration thereof as 
to cause it to speak a language differing in legal effect from that which it 
spoke prior to the striking of said endorsement. 

It follows that the judgment of the trial court must be in all things 
affirmed. 

Review Questions and Problems 

1. D gave his check in payment for a new car, took possession, and died 
before the check was presented to the drawee bank in the dealer's 
home town, four days later. The check was not paid because the 
drawer was deceased. May the automobile be kept by D's next of kin? 

2. A is the accommodation maker of a note drawn in favor of B, the ac-
commodated party. B indorsed the note to C. Does payment by B 
discharge the note? 

3. A executes a note in favor of B. When the note matures, A gives B 
another note in lieu of a money payment. Is the first note discharged? 

4. A is the maker of a note, and B is the payee. B indorses to C, and C 
indorses to D. D orally renounces his rights against A. Is the note dis-
charged? Would the result be different if the renunciation were in 
writing? If D negotiates the note to H, a holder in due course, after 
renouncing his rights against A, what are the rights of H? 

5. Bank sued C, accommodation endorser, on a renewal note. C con-
tended that there was no consideration for note because Bank had not 
cancelled the old notes. Is C's contention correct? 

6. A is the maker of a note drawn in favor of B. B indorses to C, and C 
indorses to H. H presents the note to A and receives a worthless check 
in payment. Is the note discharged? 

7. A received from M a note for $200. In an attempt to recover an addi-
tional amount, A added a clause calling for the payment of 7 per cent 
interest. How much, if any, may he recover on the note? Assuming 
that the note was given for a debt, may he recover the amount of the 
original debt? 

8. H is the holder of a negotiable bill of exchange upon which there are 
six indorsers. H desires to release the fourth on the list. If he does, 
what will be the effect? 

9. H holds a negotiable note upon which there are three indorsers. The 
maker is unable to pay it at maturity and desires additional time. H 
consents to give him an additional thirty days in which to make pay-
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ment. At the end of thirty days the note is not paid. Assuming that 
H made proper presentment and gave notice of dishonor at the 
maturity date, may he recover from the indorsers? 

10. A is a comaker with M of a negotiable note, although he is merely 
acting as surety. This fact is known to the holder. Do the rules of 
suretyship apply? 

n . At the ofBce of a real estate broker X, M gave his negotiable note and 
mortgage to P in return for the conveyance of land. M paid annual 
interest on the note to the broker X under P's instructions. A year 
later P assigned the note to H but did not deliver the same. Thereafter 
M paid all the principal and interest in a lump sum to X, X retaining 
possession of the note. X absconded with the payments. Whose loss? 

12. M, in securing a loan for $640.20 on stored corn, executed his note on 
March 6, 1950, payable to the First National Bank. On July 27, 1950, 
the bank indorsed the note to the Commodity Credit Corporation. 
When sued on the note, M set up the defense of payment. At the trial 
M testified that at maturity he had mailed his check in the sum of 
$664.20 payable to the Commodity Credit Corporation to the County 
ofiBce that serviced such loans. 

M's check was lost in the County office and was never cleared by the 
drawee bank. Does M have a defense? 
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4-126. Distinction between checlcs and other bills of exchange. In 
the previous chapters some mention has been made of checks and of the 
liabihty of the parties thereon, especially with respect to the legal effect 
of the failure of the holder to present a check for payment within a 
reasonable time after issue and of his failure to give notice of dishonor. 

The drawer of a check occupies a somewhat different position from the 
drawer of other bills of exchange. That is, he is from the very creation of 
the instrument absolutely liable except for one situation; namely, if the 
holder fails to present a check within a reasonable time after issue, the 
drawer will be discharged if he suffers any loss by reason of the holder's 
failure promptly to present the instrument for payment. Such loss arises 
when the bank upon which the check is dra^vn becomes insolvent after the 
issuance of the check, but before its presentment. 

A check is presumed to have been made for immediate presentment, 
that is, within a reasonable time after its issue. A holder, therefore, owes 
a duty to the drawer to present the check for payment at the earliest 
possible moment, and if the holder delays umeasonably he should suffer 
any loss occasioned by such delay. 

A check is a demand bill of exchange drawn upon a bank. It differs 
from other bills of exchange in that it is always supposed to be drawn 
upon a fund which is in existence at the date the instrument is created. 
Such fund is with the drawee and stands to the credit of the drawer. 

4-127. A check is not an assignment of funds. A check of itself is 
not an assignment of part of the depositor's account. It is merely an order 
upon the drawee bank directing the bank upon presentation to pay to the 
holder the amount of the check. Such an order may be countermanded at 
any time before it is acted upon. A countermand of a check is called a 
"stop order." The order to stop payment must be obeyed by the bank to 
the same extent as a depositor's order to pay. 

Since the check is not an assignment of funds, the bank is under no 
legal duty to pay the holder. If the bank refuses to pay when the de-
positor has sufficient funds in his account or has not recalled the instru-
ment, the bank breaches a contract with the depositor and is liable for 
any damages caused to the depositor by reason of injury to his credit. 

4-128. Checking accounts. The outstanding duties of a bank to its 
depositors of checking accounts are: (1) to pay out when, and only when, 
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ordered to do so by the depositor; and (2) to pay in strict accordance with 
the terms of the depositor's order. 

Whenever an account stands in the name of two or more individuals, it 
is necessary for all of the parties to sign the checks issued against the 
account unless each has authorized the issuance of checks by certain des-
ignated persons. In the case of a joint account—one which goes to the 
survivor in case of death—either party may draw checks against it during 
his or her lifetime. 

Postdated checks—checks dated later than the time they are issued—are 
properly paid by the bank only when the date inserted on the check 
arrives. In case a postdated check is paid by the bank before the date 
indicated thereon, thus resulting in a loss to the depositor, the bank must 
suffer the loss. 

An error in the balance of a depositor's account can always be corrected. 
Thus, if the balance resulting from the mistake is larger than it should 
have been, it may be reduced to the proper amount. If the remaining 
balance is insufficient to care for the error, the depositor must make good 
the deficit. Likewise, if the mistake favors the bank, the bank is obligated 
to correct it. This is true even though the error may be discovered some 
time after it is made. The language on the statement issued to a depositor 
demanding that he report all errors within a reasonably short period of 
time cannot relieve the bank of its duty to correct its own mistakes. 

A bank which fails to pay a check properly drawn on it is liable in 
damages to the depositor who drew the check. If the depositor is a 
businessman, substantial damages are implied from the very nature of his 
position in the community. In other instances the depositor must present 
evidence of actual injury sustained. It should be pointed out that the 
bank owes the holder of a check drawn on it no duty of payment unless 
the check has been certified. The holder's recourse, in case an ordinary 
check is dishonored, is against the drawer or indorsers thereof and not 
against the bank. 

4-129. Forgeries. Forgeries, so far as checks are concerned, are of 
lliree kinds: (1) forged signatures of the drawer; (2) forged indorsement 
of an indorser; and (3) an alteration of the face of the instrument. 

Since the bank is authorized to pay out funds only when instructed to 
do so by the depositor, it should be clear that payments made as a result 
of a forged signature of the depositor are erroneous. Such payments give 
the bank no right to charge the account of the drawer-depositor. In such 
cases, however, it becomes the duty of the depositor to notify the bank 
of the forgery within a reasonable time after the cancelled checks are 
returned to the depositor. What is not quite so readily understood, how-
ever, is the bank's inability to recover the amount from the person to 
whom it paid the money or from the indorsers. Since it is the bank's duty 
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to recognize the signature of its depositors, and since payment is in effect 
an acceptance that warrants the genuineness of the signature of the 
drawer, the bank is prohibited from recovering from anyone except the 
forger.^ This rule was enunciated in the famous case of Price v. Neal in 
1762. It represents a departure from the general principle that money paid 
out under mutual mistake of a material fact is recoverable. The rule 
of Price v. Neal is considered to be in force under the Uniform Negotiable 
Instruments Law. 

To this rule there is one well-recognized exception. If the person or 
concern taking the check from the forger is negligent in any manner, the 
drawee bank may recover from the party first taking the check from the 
forger. A bank receiving a check for deposit, which takes such a check 
without identifying the forger, is certainly careless and, as between it and 
the drawee bank, should suffer the loss.̂  

A second exception has been worked out with reference to savings 
accounts. Since the account book should be presented at the time of 
withdrawals, and since the bank has little opportunity to familiarize itself 
with the signature of the depositor, the bank is not liable for payments 
made, provided it has exercised reasonable care in making the payment 
to the one in possession of the bankbook. 

Depositors are required by the courts and statutes to report to the bank 
of deposit all cases of forged signatures promptly after the cancelled 
checks have been returned. The depositor is obligated to review his 
checks within a reasonable time after they have been returned and, in 
case forgeries are involved, to give notice thereof to the bank. If such is 
not done, and other forgeries follow, the loss will fall upon the depositor. 
Quite often the cancelled checks are returned to the person who has been 
guilty of the forgery, usually an employee of the depositor. Naturally, in 
such a case, the forgery will not be called to the attention of the drawer. 
He is held liable, however, even under such circumstances, if he does not 
report promptly the forged instrument. He is responsible for his agent's 
act in not calling attention to the forgery. 

4-130. Forged indorsements. Upon payment of order paper which 
bears a forged indorsement, the situation so far as the bank and depositor 
are concerned, is quite similar to one in which the signature of the drawer 
has been forged. By paying to a person not possessed of title, the bank 
fails to follow the order of the depositor. Consequently, a bank which pays 
a check as a result of a forged indorsement has no right to charge the 
account of the drawer. It must surrender the check to the true ovmer,® 

1 First National Bank v. U.S. National Bank, page 593. 
2 Mechanics Nat. Bank v, Worcester County Trust Co., page 594. 
® GoodaU Real Estate and Insurance Company v. North Birmingham American 

Bank, page 595. 
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but it does, in this instance, have a right to recover from the indorsers of 
the check who became such subsequent to the forgery. Likewise, the bank 
may recover from the person to whom it made payment of the check, even 
though that party did not indorse the instrument. It is suggested, how-
ever, that if the person who collected the money from the ^awee bank 
acted merely as an agent, and, not having indorsed the instrument or 
guaranteed prior indorsements, has accounted to his principal for the 
amount collected, the drawee bank has recourse only against the principal. 

The drawee bank is liable to the true owner of a check which has been 
paid to a person having no title, upon the following theories: payment to 
the v̂ TTong party is an acceptance in favor of the true owner whose in-
dorsement has been forged; wrongful payment is a conversion of the 
instrument; the return to the true owner of the check with the forged 
indorsement revives all the rights previously held by the true ovmer on 
the instrument. 

To illustrate, let us assume that P, the payee of a check, loses it, and 
his name is indorsed by a forger. H, the indorsee, presents it to the 
drawee bank and receives payment. The loss and forgery are later dis-
covered. In many states, P, the true owner, has a three-way choice. He 
may recover from the bank of H the amount of the check; he may sue the 
bank for damages for conversion of the check; or he may repossess the 
check with its original status. 

The drawer of a check which bears a forged indorsement is under duty 
to report to the drawee bank promptly after the forgery is discovered, 
although in many cases the discovery is not made until long after the 
cancelled checks have been returned.* 

If the forged indorsement is executed by an employee of the drawer or 
payee, and the latter is negligent in not uncovering such forgeries if they 
have continued over a period of time, the loss must be borne by the 
employer-drawer. He should have such internal accounting controls in 
his business as would make loss from such indorsements difficult, if not 
impossible. 

4-131. Altered checks. In the case of raised or altered checks, the 
only recourse of the drawee bank is to recover from the party to whom 
payment was made or from indorsers who became such following the 
alteration. The drawer is not liable for the altered amount, although in 
a majority of the states he is liable to the drawee bank which has paid the 
check if he has facilitated the alteration by leaving blank spaces in the 
check. A few of the states hold the drawer liable to a holder in due course 
in such cases. 

There seems almost no authority to the effect that the drawer must 
protect the bank or third parties by using pen rather than pencil or by 

Miami Beach First National Bank v. Edgerly, page 596. 
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using a checkwriter. The use of protective devices does, however, avoid 
much inconvenience in cases of this character, since if they are not used 
and alteration takes place, there is often much conflict as to how the 
check was originally drawn or whether the drawer was negligent in 
leaving blank spaces. The use of a machine usually obviates any uncer-
tainty as to the original tenor of the instrument. 

4-132. Payment. In case a bank is made aware of the true ownership 
of a fund, it then becomes its duty to make payment to the true owner 
regardless of the fact that the fund has been deposited in another's name. 
Thus, if an agent deposits in his own name his principal's money, the bank 
upon notice of such fact must account to the principal therefor. 

If the bank in such a case changes its position in reliance upon the 
deposit, it is under no duty to account for the money to its detriment. 
On the other hand, if the agent becomes insolvent while owing the bank 
money, the bank in satisfaction of the indebtedness has no right to appro-
priate the bank account, which belongs in reality to the principal.® It 
must pay the deposit to the true owner, and recover as best it can from 
its debtor. Of course, if the loan was made in any sense in reliance upon 
the deposit, the bank might be entitled thereto as against the true owner. 

In this connection it is well to observe that some confusion has existed 
in the law relative to rights obtained when checks are indorsed by fiduci-
aries or drawn to the order of a fiduciary by himself in his fiduciary 
capacity. As far as banks are involved, there are two distinct problems. 
First, if a fiduciary, such as a trustee, executor, or agent, is in possession 
of a check or bill of exchange drawn by a third person to the order of the 
fiduciary in such a manner that the fiduciary relationship is indicated, is 
the bank free to permit the fiduciary to indorse the instrument and deposit 
it in his personal account? There is authority to the effect that, since the 
bank is placed on notice by the nature of the instrument, it is not a taker 
in good faith of the instrument. Consequently, if the fiduciary mishandles 
the proceeds, the bank would be liable. Legislation has been enacted in 
many states which permits the bank to accept deposits of such instruments 
to the credit of the fiduciary's individual account and to pay them out as 
he directs without any liability to the true owner of the fund unless the 
bank has knowledge of the breach of trust.® 

Second, if a fiduciary, or an agent who has been authorized to draw on 
account of his principal, executes a check to his own order, is the bank 
free to pay it or is the bank charged with notice of the fact that normally 
an agent should not be using his principal's funds for personal use? Legis-
lation has been enacted that authorizes the bank to pay out money even 
though the instrument is drawn by the fiduciary to himself personally. 

5 Berg V. Union State Bank, page 598. 
e Boston Note Brokerage Co. v. Pilgrim Trust Co., page 599. 
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This legislation leaves the bank unprotected in two cases. First, the bank 
has no right to accept a check drawn by a fiduciary to the order of the 
bank in payment of a personal obligation of the fiduciary to the bank, 
and second, the bank has no right to pay such an instrument drawn by or 
payable to the fiduciary if it knows he is violating the trust reposed in him. 

The right to pay checks is terminated by the known death of the de-
positor or by a stop order given to the bank within a reasonable time 
before the check is presented for payment. The stop order may be oral or 
written. In the event it is written and contains a statement to the effect 
that the signer releases the bank from damages in case the bank pays the 
item through mistake, accident, or oversight, the statement according to 
the majority view is binding. A clause releasing the bank from liability 
under circumstances indicated therein imposes upon the depositor the 
loss arising from failure to stop payment.'̂  

4-133. Payment effective when. In cases of forgery, the insolvency 
of a bank, or the cashing of a check where insufficient funds exist for pay-
ment, a question often arises as to the time when payment is made. If 
money is passed over the counter to the holder of the check by the drawee 
bank, payment is effective. In such cases the fact that the drawer has 
insufficient funds on deposit to meet the check or has no account with the 
bank is immaterial. Since payment has taken place, the bank's only re-
course is to recover from the drawer of the check. It has been held that a 
bank which pays a check through inadvertence after a stop order has been 
given, cannot recover from the person presenting the check unless the 
latter was aware of the fact that payment had been stopped.® 

In general, it can be said that payment takes place whenever the drawee 
bank credits the account of the holder. This situation arises where the 
holder of the check and the drawer deposit with the same bank. By reason 
of statutes in many states, and in numerous other cases by reason of con-
tract between the bank and the depositor, the bank reserves the right, 
during the next business day, of reversing an entry if it finds that the 
check should not have been paid. Thus, if the holder's account is credited, 
and later, when the check is to be charged, it is discovered that the 
account of the drawer is insufiBcient to meet it, the holder's account may 
be corrected accordingly. Unless something intervenes, however, to indi-
cate that payment is improper, payment dates from the time the account 
of the holder is credited. 

It can also be said that payment takes place whenever the account of 
the drawer is charged. Statutes in many states have created one exception 
to this rule. If checks are sent for collection directly to the bank on which 
they are drawn, and the drawee bank fails before remitting in cash or 

Seldowitz v. Manufacturers Trust Company, page 601. 
8 National Boulevard Bank of Chicago v. Schwartz, page 602. 



5 8 8 NEGOTIABLE INSTRUMENTS 

solvent credits, the sending bank may either elect to treat the check as 
dishonored or file a preferred claim against the insolvent bank. In those 
states where no legislation has been enacted, it is held that payment is 
concluded at the time the drawee bank charges the drawer. The sending 
bank is then permitted to file a preferred claim against the insolvent bank. 

If the drawee bank is a member of a clearing house and the check is 
charged to the drawee bank by the clearing house, it is paid at that time 
unless notice of dishonor is given within the time and according to the 
provisions of the clearing house agreement. 

4-134. Clearing houses. A very large proportion of the business in 
this country is financed by means of checks rather than currency. Since 
checks do not continue to circulate as currency but must be presented to 
the drawee bank for payment, it was necessary to develop a system for 
the clearing and collection of checks. One of the methods devised is the 
clearing house, which is an association of banks within a city for the 
purpose of settling the claims of the member banks against one another. 
This method reduces the amount of money necessary to pay checks since 
the balances are simply settled among the banks. 

If there are three banks in a city, A, B, and C, the A bank would place 
in one package all of the checks deposited with it drawn on B bank and in 
another package all of the checks drawn on C bank. The other banks 
would likewise prepare these packages of checks. A messenger from each 
bank delivers the packages to the clearing house at an appointed time. 
Suppose that A bank has $500,000 of checks drawn on B and C banks and 
that B and C banks have a total of $505,000 of checks drawn on A bank. 
In order to settle, A bank will pay the clearing house $5,000, which vidll 
be distributed to the other banks. 

4-135. Certification of checlcs. When the bank upon which a check 
is drawn accepts or certifies it, such an act operates as an appropriation 
of as much of the drawer's deposit as is required to pay the instrument. 
SuflScient funds out of the drawer's account are set aside for the purpose 
of paying the check when it is later presented. 

The certification of a check by the bank upon which it is drawn, at the 
request of a holder, is equivalent to an acceptance. The bank thereby 
becomes the principal debtor upon the instrument. The liability of the 
bank is the same as the liability of an acceptor of any other bill of ex-
change. The bank admits that the drawer's signature is genuine; that the 
depositor's account contains sufficient funds to pay the check; and that 
the money will not be withdrawn. 

The certification must be in writing and signed by the proper officer of 
the bank. A certification adds much to the salability of the paper, as it 
carries with it the strength and credit of the bank. 

The certification may or may not change the legal liability of the parties 
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upon the instrument. When the drawer has a check certified, such a 
certification merely acts as additional security and does not relieve the 
drawer of any liability.® The holder of such an instrument, if it is dis-
honored after presentment, is still under a legal duty to satisfy the condi-
tions precedent to charge the secondary parties. On the other hand, when 
the holder of a check secures certification by the drawee bank, he thereby 
accepts the bank as the only party liable thereon. Such an act discharges 
the drawer and all prior indorsers from liability. The effect of such certifi-
cation is similar to a payment by the bank and redeposit by the holder. 

The refusal of a bank to certify a check at the request of a holder is 
held not to be a dishonor of the instrument. The bank owes the depositor 
a duty to pay but not necessarily the duty to certify checks which are 
drawn on it. 

4-136. Depositor's indebtedness. Normally a bank has a right to 
charge a depositor's account for any money due and owing to it. That is, 
whenever a note of a depositor matures, the bank is at liberty to charge 
it against the account of the depositor, and it is not necessary that the 
depositor be notified thereof. Even though checks are issued by the de-
positor before the maturity of the debt, the bank is under no duty to pay 
them if the balance is inadequate after satisfying the indebtedness in favor 
of the bank.i" The right to dishonor the depositor's check exists only if the 
account has been charged with the indebtedness before checks are pre-
sented. Until the account is actually charged, it must pay the checks as 
presented. The bank has no right to charge the account in case it holds 
ample securities for the payment of the debt. 

In many states, by reason of a provision in the Uniform Negotiable 
Instruments Act, a note that is payable at a particular bank is, at maturity, 
equivalent to an order on the bank for payment. In such cases, the bank 
pays the note when it is presented to it and charges the account of the 
depositor. 

If a bank holds a note upon which there are sureties, the bank owes a 
duty to the sureties to charge the account of the drawer. If it fails to do 
so when it might thus have recovered the indebtedness from the principal 
debtor, it loses its right to recover from the sureties. 

4-137. Effect of tlie Uniform Commercial Code on the law of negoti-
able instruments. Negotiable instruments under Article 3 of the Uniform 
Commercial Code are designated as "commercial paper." The Code re-
stricts commercial paper to "drafts," "checks," "certificates of deposit," 
and "notes." Article 3—Commercial Paper—is a complete revision and re-
writing of the Negotiable Instruments Law. It is specifically provided in 
Article 3 that this Article does not apply to investment securities, docu-

» Welch V. Bank of the Manhattan Co., page 603. 
Aiken V. Bank of Georgia, page 604. 
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ments of title, and money. The exclusion of investment securities repre-
sents a departure from the law under the N.I.L., as many courts have 
treated section 1 of the N.I.L. as including bonds and other investment 
securities. 

Article 8—Investment Securities—contains the law relative to investment 
securities such as bonds, certificates of stock, and other instruments that 
measure up to the requirements of this Article. The negotiability of such 
securities and the rights and duties of the parties dealing with them are 
determined by the provisions of Article 8. It is possible that a particular 
negotiable instrument might fall within the provisions of both Article 3 
and Article 8. In that event it is provided that Article 8 shall apply and 
that its provisions will determine the rights and duties of the parties. 

Another section of the Code, Article 7—Documents of Title—deals with 
documents of title such as warehouse receipts and bills of lading. Such 
documents may or may not be negotiable, depending upon whether or 
not they satisfy the requirements of Article 7. 

Thus, it is to be noted that several Articles of the Code relate to the 
general subject of negotiability. 

Likewise, the provisions of Article 4—Bank Deposits and Collections— 
and Article 9—Security Transactions—may be applicable if commercial 
paper is in the channels of collection or if it is used as collateral security. 

However, our concern at this point is with Article 3—Commercial Paper 
—which is the counterpart of the Negotiable Instruments Law. Our study 
is here confined to drafts, checks, certificates of deposit, and notes. 

Commercial Paper is defined by Section 3-104 of the Code as follows: 

(1) Any writing to be a negotiable instrument within this Article must 
(a) Be signed by the maker or drawer; and 
(b) Contain an unconditional promise or order to pay a sum certain in 

money and no other promise, order, obligation or power given by 
the maker or drawer except as authorized by this Article; and 

(c) Be payable on demand or at a definite time; and 
(d) Be payable to order or bearer 

(2) A writing which complies with the requirements of this section is 
(a) a "draft" (bill of exchange) if it is an order; 
(b) a "check" if it is a draft drawn on a bank and payable on demand; 
(c) a "certificate of deposit" if it is an acknowledgment by a bank of 

a receipt of money with an engagement to repay it; 
(d) a "note" if it is a promise other than a certificate of deposit. 

It is not possible in this text to make a detailed comparison of Article 3 
of the Code and the Negotiable Instruments Law. Some of the significant 
changes, new additions, and provisions designed to set forth more clearly 
particular aspects of negotiable instruments law are here discussed. 

Unconditional promise or order. It is specified in Article 3 of the Code 
that a recital in an instrument that it is given in return for an executory 
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promise does not impair its negotiability. This removes any doubt as to 
whether such recital might render the promise to pay conditional. A mere 
reference to a separate agreement does not affect the negotiability of an 
instrument. This section of the Code has for its purpose ending conflicts 
concerning the effect of a separate written agreement excuted as a part 
of the same transaction. A new provision of the Code provides that a 
promise or order is not made conditional by virtue of the fact that its 
payment is limited to the entire assets of a partnership or unincorporated 
association. This represents a limited departure from the "particular fund" 
doctrine of the Negotiable Instruments Law. 

Sum certain in money. A provision that payment is to be made in 
foreign currency does not impair the negotiability of an instrument. The 
Negotiable Instruments Law does not define money, whereas the Code 
contains a definition of money as "a medium of change authorized or 
adopted by a foreign or domestic government as a part of its currency." 

Payable at a time certain. The Code requires that in order to be nego-
tiable an instrument must be payable on demand or at a "definite time." 
The Negotiable Instruments Law uses the broader concept of "a fixed or 
determinable future time." Thus, under Article 3 an instrument drawn 
payable on the happening of an event that is certain to happen would not 
be payable at a time certain. Under the Code a broader treatment is given 
to acceleration clauses than has been afforded to them under the Nego-
tiable Instruments Law. If an instrument is payable at a definite time, 
subject to "any acceleration," the certainty as to time of payment is not 
impaired. Also the Code provides that an option given to the maker to 
extend the time of payment does not affect certainty of time if the 
extension is limited to a further definite time. 

Words of negotiability. It is specified in the Code that the words 
"payable on the return of this instrument properly indorsed," contained 
in an instrument which is not drawn payable to order, will not make it so 
payable. This phrase does not satisfy the requirement of the Code that a 
negotiable instrument must be payable to order or bearer. 

Fictitious payee. The provision of the Negotiable Instruments Law that 
an instrument drawn payable to a fictitious or non-existing person is 
payable to bearer is omitted from the Code. The Code deals with the 
problem of the fictitious payee in a more direct fashion. It provides that 
if a person signs as a maker or drawer or on behalf of a maker or drawer 
and does not intend the named payee to have any interest in the paper, 
the indorsement by him of the payee's name will be effective. Likewise, 
if an agent or employee supplies the name of a payee who is not intended 
to have any interest in the paper, the indorsement of the payee's name 
will be effective. Thus the Code clearly and without resort to any fiction 
imposes the loss upon an employer whose dishonest employee executes or 
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causes to be executed, paper to a fictitious payee and then indorses the 
payee's name and negotiates the paper. 

Holder in due course. The requirements for a holder in due course are 
somewhat modified by the Code, although the basic principles of the 
Negotiable Instruments Law and the cases decided thereunder are re-
tained. The Code explicitly provides that a payee may be a holder in due 
course. 

Transfer and indorsements. Under the Negotiable Instruments Law an 
instrument which is payable to bearer "on its face" is not transformed into 
order paper by a special indorsement—it continues to be negotiable by 
delivery. The Code reverses this rule and provides that any instrument 
which is specially indorsed requires the indorsement of the special 
indorsee for further negotiation. Likewise, this section of the Code resolves 
the question as to the status of order paper which is indorsed in blank 
and is subsequently specially indorsed. Under the Code the last indorse-
ment controls and the paper would require indorsement by the special 
indorsee. The section of the Negotiable Instruments Law relating to con-
ditional indorsements is omitted and such indorsements are included 
within the definition of restrictive indorsements. Under the Code a re-
strictive indorsee may qualify as a holder in due course and a restrictive 
indorsement does not prevent the further negotiation of an instrument. 
Under the Code an instrument is payable to order even though payable 
to an estate, partnership or trust. 

Acceptance. The Code provides that an acceptance of a draft or 
certification of a check is not effective unless written on the instrument. 
A person will not become liable as an acceptor unless his signature ap-
pears on the draft. The Negotiable Instruments Law permits an acceptance 
by a separate instrument. 

Liability of parties. Accommodation indorsers do not have warranty 
liability under the Code as they do under the Negotiable Instruments Law. 
The warranties of unqualified indorsers, qualified indorsers, and transferors 
by delivery are all treated under one section of the Code. All make the 
same basic warranties. However, the unqualified indorser makes an addi-
tional warranty that "no defense of any party is good against him." 
Apparently the transferor by delivery also makes this additional warranty. 
The warranties of qualified indorsers, as well as unqualified indorsers, 
run to "any subsequent holder who takes in good faith." Under the strict 
interpretation of the Negotiable Instruments Law the warranties of a 
qualified indorser are not limited to holders in due course. 

Defenses. The Negotiable Instruments Law provides that non-delivery 
of an incomplete instrument is a real defense. Tlie Code reverses this rule 
and provides that such a defense is only a personal one. 

Conditions precedent. Presentment can be made by mail under the 
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Code. If there are two or more makers, drawees, or acceptors, a present-
ment to any one of them will be sufficient. The holder is not required to 
exhibit the instrument in order to make a valid presentment—a demand 
for payment is sufficient. 

However, the person to whom presentment is made has the right to 
demand that it be exhibited to him. As specified under the Negotiable 
Instruments Law, demand instruments must also be presented within a 
reasonable time under the Code. Such reasonable time is determined from 
the point of time at which the party became liable on the instrument. 
In the case of an uncertified check the Code establishes a presumption as 
to a reasonable time for presentment-30 days to hold the drawer liable 
and 7 days after indorsement to hold an indorser. The time within which 
to give notice of dishonor is extended under the Code. The Code requires 
protest only in the case of a draft which shows on its face that it was 
drawn or payable outside of the states and territories of the United 
States." 

C H E C K S C A S E S 

FIRST NATIONAL BANK v. UNITED STATES NATIONAL BANK 
1921, 100 Or. 264, 197 Pac. 547 

Some forgers procured checks of a steel works which carried an account 
with the plaintiff bank. They forged signatures to these checks, and 
eighteen of them came into the hands of the defendant bank through 
deposits of its customers. The defendant bank presented these checks to 
the plaintiff drawee bank for collection, and they were paid. Shortly 
thereafter the steel works, on checking its bank statement, discovered the 
forgery and called it to the attention of the plaintiff drawee bank who 
credited the steel works with the amount of the forged checks and then 
took them to the defendant bank and demanded repayment of the checks. 

HAHBIS, J . . . . Where a holder for value in due course presents to 
the drawee a bill of exchange to which the name of the drawer has been 
forged, and the drawee pays the instrument, the holder and drawee being 
alike ignorant that the signature of the ostensible drawer was forged, and 
it is subsequently discovered that the signature of the drawer was forged, 
the drawee cannot recover payment made to the holder. If in similar 
circumstances a drawee accepts a bill of exchange and then permits it to 
go into circulation, he cannot avoid his obUgation to pay, even though 

11 Permission has been granted by the American Law Institute and the National 
Conference of Commissioners on Uniform State Laws to quote the text or portions 
thereof of the Uniform Commercial Code. 
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the forgery is discovered after the acceptance and before presentment for 
payment. Such was the rule announced in England in 1762 by Lord 
Mansield in Price V. Neul, 3 Burr. 1354; and it was repeatedly recognized 
and accepted as a part of the law merchant of England (4 Hare. L. Rev. 
297). 

Although in this country most of the text-writers and some judges have 
protested strongly against the rule announced in Price v. Neal, the doc-
trine established by that case has been accepted as a part of our law 
merchant by the national Supreme Court as well as by most of the state 
appellate tribunals. (Cases cited.) 

Stated broadly and in general language, the drawee named in a bill of 
exchange is bound to know the signature of the drawer, and hence accepts 
or pays the instrument at his peril. A check is defined as "a bill of 
exchange drawn on a bank payable on demand." § 7977, Or. L. A bank 
is bound to know the signatures of its depositors, and therefore, if as 
a drawee a bank pays a check to which is signed the name of one of its 
depositors, it does so at its peril. . . . 

Some judges rest the rule upon grounds of estoppel; others say that it 
is governed by the principles of negligence; and still others invoke the 
principle of natural justice, that as between two persons, one of whom 
must suffer, the legal title shall prevail. Frequently the suggestion is made 
that the rule arises out of considerations of convenience as well as of 
commercial necessity; for, it is said, throughout the entire business world 
bills of exchange and checks in large part serve as currency in each day's 
business transactions, and it is not only convenient but necessary that 
there shall be a definite time and a fixed place for final settlement, and 
that the best time and most appropriate place for such final settlement is 
the time and place when and where an instrument is presented to the 
drawee for payment. . . . 

Judgment for defendant. United States National Bank. 

MECHANICS NAT. BANK v. WORCESTER COUNTY TRUST CO. 
1960, (Mass.) 170 N.E.2d 477 

An unknown man entered the offices of the defendant (Mechanics Na-
tional Bank) and presented a check payable to "cash" in the sum of $3,940. 
He also presented a deposit slip in the amount of $340 in the name of 
Ralph Scola. The defendant's teller took the check and deposit slip from 
the man who was unknown to him without asking for any identification 
and without comparing the endorsement with the signature of Scola in its 
files. The teller credited Scola's account in the amount of $340 and paid 
over $3,600 in cash. The next day the defendant presented the check for 
payment and the plaintiff paid it by crediting the defendant's clearing 
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house balance. Subsequently, it was discovered that the check and the 
endorsement were forgeries. The lower court ruled that the plaintiff 
(drawee) could recover from the defendant (bank of deposit). The de-
fendant excepted. 

SPALDING, Justice. . . . The general rule is that money paid under a 
mistake of fact can be recovered. An important exception to this rule is 
that, where the equities are equal, a drawee of a check bearing a forged 
drawer's signature cannot recover from the person who has presented the 
check to the drawee and has received payment. This is the doctrine of 
Price V. Neal, 3 Burr. 1354, which is law in this Commonwealth. . . . The 
reason for the rule was stated in First Nat. Bank of Danvers v. First Nat. 
Bank of Salem, 151 Mass. 280, at pages 282-283, 24 N.E. 44, at page 45, 
where it was said, "It is presumed that the bank knows the signature of 
its own customers, and therefore is not entitled to the benefit of the rule 
(permitting a party to recover back money paid under a mistake of fact)." 

For the Price v. Neal exception to apply, however, it is necessary that 
the party presenting the check does not contribute to the deception of the 
drawee. Thus it was said in First Nat. Bank of Danvers v. First Nat. Bank 
of Salem, supra, at page 283 of 151 Mass., at page 45 of 24 N.E.: 

In the absence of actual fault on the part of the drawee, his constructive fault 
in not knowing the signature of the drawer, and detecting the forgery, will not 
preclude his recovery from one who took the check under circumstances of sus-
picion, without proper precaution, or whose conduct has been such as to mis-
lead the drawee, or induce him to pay the check without the usual security 
against fraud. , . . 

The facts in the Danvers case are singularly similar to those in the case 
at bar, and we are of opinion that that decision is controlling. . . . 

Exceptions overruled. 

GOODALL REAL ESTATE AND INSURANCE COMPANY v. NORTH 
BIRMINGHAM AMERICAN BANK 

1932, 225 Ala. 507, 144 So. 7 

BROWN, J. . . . This is an action (to recover) money. 
The evidence is without dispute that the Peerless Ice Cream Company, 

Inc., being indebted to the plaintiff in the sum of $125, drew its check 
for that amount of the indebtedness on the defendant bank with which 
the drawer was a depositor. 

The check was delivered to A. Paul Goodall, plaintiff's agent, who had 
authority to receive the check as a collector, but had no authority to 
Indorse plaintiff's name thereon or collect said check. 

Goodall placed an indorsement thereon, by using a rubber stamp kept 
by plaintiff for use in making deposits with another bank with which it 



588 NEGOTIABLE INSTRUMENTS 

did business, by stamping thereon the words "A. Paul Goodall R. E . & 
Ins. Co.—State Agents—Local Agents,. Birmingham, Ala.," using the stamp 
so as not to place thereon "For Deposit Only Account of" which was a 
part of the stamp, and indorsed "A. Paul Goodall" on the back of the 
check and presented the check to the defendant bank, who paid it to 
Goodall. 

The check was subsequently surrendered to the drawer. Peerless Ice 
Cream Company, Inc., and the evidence affords an inference that defend-
ant credited itself on the drawer's account with the amount of said 
check. . . . 

In the instant case the basis of the plaintiff's cause of action is the 
wrongful conversion of the check and under the law as settled in this 
state, he could sue in trover for conversion or waive the tort and sue for 
money had and received. . . . 

If what was placed on the back of the check can be treated as an 
indorsement of the name of the payee thereon, the evidence clearly tends 
to show it was a forgery, and, if so, such indorsement and payment was 
inefficacious to pass the title of the check to the defendant. Treating 
the indorsement of the check as that of Goodall only, the result is the 
same. . . . 

A suit for money had and received is in the nature of an equitable action, and 
is maintainable whenever one person has money which ex iBqup et bono belongs 
to another. And it is not always necessary that actual money shall have been 
received. If property or anything else be received as the equivalent of money by 
one who assumes to cancel or dispose of a property right, for which, by contract 
or liability, legal or equitable it is his duty to account to another, the latter may 
treat the transaction as a receipt of money, and sue for it as such. 

The credit received by the defendant, if in fact it credited itself with 
said check on the drawer's account, was within the rule above stated, the 
equivalent of money, and it is liable as for money had and received. . . . 

Judgment for the plaintiff depositor. 

MIAMI BEACH FIRST NATIONAL BANK v. EDSERLY 
1960, (Florida) 121 So.2d 417 

O'coNNELL, Justice. . . . The cause originated as a suit on a $20,000 
promissory note brought by the Edgerlys against the Schuylers and 
Schmuklers, as makers and endorsers of the note. During the course of the 
proceedings in the trial court the defendants, or one of them, denied 
execution of the note and denied receipt of a $20,000 check drawn by the 
Edgerlys on the petitioner-bank, payable to Sam Schuyler, who denied 
endorsing the check. The bank was made a party defendant and charged 
with having wrongfully paid the check and charged it to the Edgerlys' 
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account, on a forged endorsement. The bank was not joined in the suit 
until more than five years after the payment by it of the check on the 
allegedly forged endorsement. The trial judge held that the action against 
the bank was barred by the statute of limitations and granted summary 
judgment in favor of the bank. 

The district court reversed the trial court. . . . 
. . . While it may seem to some that the result of the rule which holds 

that the statute of limitations does not begin to run until the depositor 
discovers, or by the exercise of ordinary business care would have dis-
covered, that the endorsement is a forgery may be unduly harsh in its 
effect on banking institutions, it does not in fact place any new burden 
on such institutions. As a matter of fact we think it is less harsh than the 
rule followed in some jurisdictions. In considering the fairness of the rule 
in question it must be remembered that the law unquestionably places 
upon a bank the duty to ascertain the genuineness of endorsements on 
checks presented to it for payment and to pay the proceeds of the check 
only to the payee, or to those as directed by him through endorsement 
thereon. The law is well settled that if a bank pays a check with a forged 
endorsement it pays out its own funds, not those of the depositor. Reason 
and loe;ic, as well as the law, dictate that this be so for a check is but an 
order to a bank to pay a specified sum to a named person. It is the un-
conditional duty of the bank to pay the money only to the payee, or his 
order, and it is the responsibility of the bank, solely, to determine the 
genuineness of the endorsement and the identity of the person presenting 
die check for payment. When the check is presented for payment the bank 
has ample opportunity to do these things, whereas the maker of the check 
has no such opportunity. 

It is true that the maker has the opportunity to view the endorsement 
when the check is returned to him, after payment by the bank, but unless 
the maker be extraordinarily observant of and have unusual acquaintance 
with the signature of the payee he will be unable to determine whether 
the endorsement is or is not a forgery. 

He can, of course, detect any forgery of his signature and that of those 
authorized to draw on his account, as well as any alteration of the name 
of the payee or the amount of the check, but he cannot and should not be 
held to know the signature of the payee who is required to endorse the 
check. Many checks are written to payees who are not, and whose signa-
tures are not, personally known to or have ever been seen by the maker. 

It is because the maker can, and has some responsibility to, detect 
forgeries of his name, the name of the payee, and the amount of the check 
as they appear on the face thereof that the rule of law pertaining to the 
rights and responsibilities of the depositor-maker in such cases is different 
from that which applies to cases involving a forged endorsement. 
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We think that the rule which sets the applicable statutory period of 
limitation to running only at the time the maker receives, or by exercise 
of reasonable business care would have received, notice that the endorse-
ment is forged gives to the banks all the protection which can reasonably 
be expected in view of their absolute obligation to pay out the money of 
a depositor only upon presentation of a check properly dravra by the 
depositor and endorsed by the payee named therein. 

This doctrine, which can be referred to as the "blameless ignorance" 
doctrine, under which the statute of limitations begins to run only upon 
discovery of the fact that a right, which will support a cause of action, has 
been invaded, is not new in this State. 

. . . For the reasons expressed hereinabove the decision and the opinion 
of the district court of appeal is affirmed. 

BERG V. UNION STATE BANK 
1932, 186 Minn. 529, 243 N.W. 696 

D I B E L L , J. . . . It is uniformly held that, if the bank has notice or 
knowledge of the true ownership of the fund, or if it has knowledge of 
facts and circumstances sufficient to require inquiry on its part, which 
inquiry, if made, would have disclosed the true ownership, it cannot apply 
the fund to an individual indebtedness owing to it by the agent or trustee 
depositing the same. . . . 

When it comes to the question of whether the bank, where it has no 
notice or knowledge of the true ownership of the fund and no notice of 
circumstances calling for inquiry, can apply the fund to an indebtedness 
owing to it by the trustee or agent individually and thereby escape lia-
bility to the true owner, there is a sharp division in the authorities. . . . 
A substantial number of courts have adopted . . . [a] rule, referred to 
as the equitable rule. That rule is that a bank, even though it has no 
express or implied knowledge of the true ownership of the fund deposited 
in his own name by the trustee or agent, cannot apply such fund to the 
individual debt of such trustee or agent, where the lack of knowledge 
has not resulted in any detrimental change in the bank's position and no 
superior equities have arisen in its favor. 

Stevens and Company, a corporation, was a brokerage house in Minne-
apolis. It had sold to the plaintiff warrants of Richland County, Montana, 
aggregating $3,772.72. On February 16, 1922, it notified Berg that if he 
would bring his warrants it would collect them for him. Berg brought them 
in. He left them with Stevens and Company for collection. His name was 
not on them. . . . Stevens and Company attached a draft in its own favor 
on a local Montana bank and received credit in the defendant bank, with 
which it had a checking account. . . . The warrants were paid by the 
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Montana county and the proceeds received by the defendant on March 8, 
1922. . . . On March 8, the day of payment, the balance of Stevens and 
Company in red was $5,678.33. It continued in red. On the next day it 
was $10,000 plus in red; the next $11,000 plus in red; the next $13,000 in 
red; and from then on throughout the month it was in red in excess of 
$14,000. 

The question first to be determined is whether the bank had such 
knowledge relative to the transaction between the plaintiflF and Stevens 
and Company as to put it upon notice of the source of the deposit. It 
knew that Stevens and Company was in a bad financial way. . . . The 
company was dealing as a broker in stocks, bonds and warrants; and upon 
the whole a jury could find that fair or prudent investigation or inquiry 
would have led to a discovery of the beneficial ovmership of the warrants 
and that, with the information at hand, it should be charged with 
notice! . . . 

The other question is whether the defendant, though knowledge or 
notice could not be found by the jury, had changed its position so that 
detriment resulted or so that superior equities arose in its favor. . . . 
The doctrine is adopted in this state—the so-called equitable one—and 
illustrated by the cases cited, that though the bank is without actual or 
constructive notice it cannot retain the trust money unless it has changed 
its position or acquired a superior equity. As stated on the former ap-
peal, we adopt the equitable rule. 

We are unable to discover evidence requiring the jury to find that the 
bank changed its position to its detriment after receiving the deposit or 
that equities arose in its favor. . . . 

Judgment for plaintiff affirmed. 

BOSTON NOTE BROKERAGE CO. v. PILGRIM TRUST CO. 
1945, 318 Mass. 224, 61 N.E.2d 113 

This is a tort action to recover money paid by the defendant bank to 
the plaintiff's agent and improperly used by the latter. 

L U M M U S , J . . . . One Leventhal, a depositor in the defendant bank, 
lent $10,000 to the plaintiff corporation upon its note, dated August 20, 
1941, payable with interest on December 20, 1941, signed in its behalf 
by Henry Reimers, its treasurer, who was expressly empowered "to sign 
the corporate name, cash, sign and indorse checks, negotiate loans and 
in general, to do and transact any and all business which may be properly 
done and transacted in the name of the company." The plaintiflF corpora-
tion had no deposit with the defendant bank. Leventhal made the loan 
by giving to Reimers his (Leventhal's) check for $10,000 upon the defend-
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ant bank, dated August 20, 1941, payable to the order of the plaintiff 
corporation. 

On August 21, 1941, Reimers personally presented the check for pay-
ment at the defendant bank, with the indorsement of the plaintiff cor-
poration upon the check signed by him as its treasurer. . . . A paying 
teller of the defendant bank . . . referred him to vice-president Miley, 
who had authority on behalf of the defendant bank to decide what 
to do. . . . 

Reimers asked Miley for a check of the defendant bank payable to him 
personally. Miley refused to give such a check in payment of Leventhal's 
check, but said that he would give Reimers the cash, and then Reimers 
could take the cash to another officer of the defendant bank at another 
window and buy the defendant bank's check for $10,000 payable to him-
self. Reimers took the $10,000 in cash, went to the other oiEcer at another 
window, and bought the defendant bank's check for $10,000, dated 
August 21, 1941, payable to the order of Henry Reimers. 

Reimers deposited that check in an account that he opened in his own 
name in a bank in Medford, and it was collected by that bank from the 
defendant bank. The proceeds of that check never reached the plaintiff 
corporation, but were wrongfully used by Reimers for his private pur-
poses. 

In the Superior Court, on October 24, 1944, a judge made a finding for 
the plaintiff in the sum of $11,905, which evidently was composed of the 
sum of $10,000 with interest thereon from August 21, 1941. The case is 
here on the exceptions of the defendant bank. . . . 

He had authority to receive payment of the check in cash. Doing so 
was not such a badge of fraud as to impose upon the defendant bank a 
duty to interfere to prevent an apparently intended embezzlement. An 
honest treasurer m a y at times keep substantial sums in the form of cash. 
Neither did the conversion of the check into a bank or cashier's check 
payable to Reimers personally constitute such a plain indication of an 
intended embezzlement that the defendant bank became bound to inter-
fere to prevent such a crime. In some situations an honest treasurer might 
desire to convert a check payable to his corporation into a bank or 
cashier's check payable to himself. He might reasonably do so if on behalf 
of his corporation he should contemplate buying goods for cash in a 
distant city where he could be identified but where proof of his authority 
to indorse a check payable to his corporation would be at least difficult. 
A bank that is merely the drawee of a check ought not to be made liable 
to the payee for anything short of participation or assistance in a known 
or apparent misappropriation of funds. 

Judgment for defendant. 
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SELDOWIT2 V. MANUFACTURERS TRUST COMPANY 
1960, 202 N.Y.S.2d 129 

H E C H T , Justice. Plaintiff, a depositor in defendant bank, ordered a 
stop payment on a check dated February 11, 1959 for $1,458. The bank 
refused to accept the stop order unless plaintiff signed its form, pursuant 
to which the depositor agrees that the bank "will in no way be responsible 
or liable for . . . payment of the said instrument through error, in-
advertence, negligence or carelessness." The check was paid, concededly 
through inadvertence or negligence. 

The Municipal Court granted plaintiff's motion for summary judgment. 
In paying out a depositor's money on the basis of checks presented to it, 

a bank is held to absolute liability from which it cannot exculpate itself. 
. . . The reason is that "The relation existing between a bank and its 

depositor is that of debtor and creditor, and the bank holds the fund, 
subject to be paid and upon the direction of the depositor according to 
the terms and conditions imposed by him. The bank's protection in the 
payment of checks consists in the fact that it has followed strictly the 
depositor's directions in disbursing his funds." 

. . . No such rigorous rule applies in the situation not within the 
ordinary course of business, where a depositor seeks to stop payment on 
a check. 'The common law liability of a bank in regard to a specific 
transaction may be limited provided the limitation has the assent of the 
depositor" {Gaita v. Windsor Bank, 251 N.Y. 152, 154-155, 167 N.E. 203, 
204, italics supplied). 

The court below was in error in holding that the exculpation clause was 
ineffectual. He reasoned that there was no "freedom of contract," inasmuch 
as the depositor was required to sign the bank's form before it would 
accept the stop payment order. 

But the Court of Appeals expressly held in the Gaita case, supra, that 
"In such a situation the clearly expressed intention of the parties will 
prevail and the rule of freedom of contract will be enforced" (251 N.Y. at 
page 155, 167 N.E. at page 204). The court said: 

The notice served on the bank by the plaintiff is clear and unambiguous. 
There can be no mistake in regard to its meaning. The plaintiff, in effect, notified 
the bank that he had given a check which was valid, but that he had changed 
his mind and did not want the check paid. He said, however, in effect, "If you 
(the bank) do pay it through inadvertence, I will not hold you responsible." He 
had a legal right to serve such a notice qualifying the bank's common-law 
liability, and, when the bank paid the check, after receipt of such notice, it did 
not become legally liable to the drawer in the absence of evidence of willful dis-
regard of the note. 

If a drawer desires to hold a bank to its common-law liability, and impose 
upon it the absolute duty of stopping payment of a check, the notice served on 
the bank should be positive and unqualified. Then, if the bank does not desire 
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to assume the liability imposed by such a notice, it may cancel the account and 
terminate its relationship with the depositor. 

On the other hand, if the drawer serves a qualified or limited notice like the 
one in question, the obligation of the bank is thereby limited, and it will not be 
liable to the drawer if the check is inadvertently paid. 

The reason underlying this decision is clear. The depositor who changes 
his mind after issuing a check has set in motion the chain of circumstances 
which may result in an unintended payment. With the large volrane of 
transactions in which the bank is involved in the ordinary course of 
business (collection of deposits and payment of checks), it may reasonably 
require the depositor, who upsets the normal routine because of his own 
mistake, to absolve it from liability except for wilful disregard of the 
notice. If unwilling to accept this condition, the depositor is free to close 
his account, in which event, the check will not be paid. Though this may 
cause him inconvenience or embarrassment, it is the result of his own 
mistake. 

Plaintiff seeks to distinguish the Gaita case on the ground that the 
notice there excused the bank only if it paid the check "through in-
advertency or oversight" while here the bank was excused for negligence 
as well. But the judgment in Gaita was reversed despite the fact that 
"Thus far the plaintiff has succeeded upon the ground that the check was 
negligently paid by the bank" (251 N.Y. at page 154, 167 N.E. at page 203, 
italics supplied). 

Judgment and orders reversed. 

NATIONAL BOULEVARD BANK OF CHlCAeO v. SCHWARTZ 
1959,175 F. Supp. 74. AfiGrmed, 1960, 274 F.2d 823 

The drawer of a check on January 12, 1959, advised the drawee bank to 
stop payment on a $25,000 check which had been issued to the defendant 
(Schwartz) and post-dated to January 15, 1959. On January 14 the drawer 
addressed a letter to the defendant advising him of the stop-payment 
order. Defendant deposited the check in the Chase Manhattan Bank of 
New York City on January 15. The check was presented to the drawee on 
January 20 and by a clerical error was honored for payment. The plaintiff 
bank restored the $25,000 to the account of the drawer and demanded a 
return of the money from the payee. 

DAWSON , District Judge. . . . Where a bank makes a payment after 
notice of a stop-payment order by the drawer, the general rule is that the 
drawee bank cannot recover from the payee. First National Bank of 
Chicago V. Molesky, 1957, 15 111. App.2d 470, 146 N.E.2d 707. However 
an exception has been created if at the time of presentation and payment 
the payee has notice that payment has been stopped; then the payee has 
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DO right to retain the proceeds of the check mistakenly paid by the bank. 
. . . This exception was recognized in the Molesky case where the court, 
in upholding the general rule, stated that the bank could not recover 
unless it could charge defendant with knowledge that at the time of the 
presentation of the check and payment thereof he was not entitled to 
payment. In the instant case the check was presented for payment and 
was paid by the plaintiff bank on January 20th when it was received in 
the mail from Chase Manhattan Bank. Since defendant concedes that he 
had knowledge of the stop-payment order on or immediately after January 
16, 1959, it is clear that defendant had the proper notice prior to the date 
of presentation and payment of the check. 

Defendant, in his brief, draws a parallel between this case and cases 
where banks have mistakenly made payments of overdrafts. The rule is 
that where a drawee pays an overdraft, he cannot recover from the payee, 
except for fraud or material mistake. . . . However, where the party to 
whom payment was made knew that the drawer's account was insufficient, 
the drawee may recover from such party . . . There is, therefore, nothing 
inconsistent between these analogous cases. . . . It is clear then that the 
payee is chargeable with knowledge of the stop-payment order on the 
date of presentation and payment. Therefore, under the law, the payee 
has no right to retain the proceeds of the check. 

WELCH V. BANK OF THE MANHATTAN CO, 
1942, 264 App. Div. 906, 36 N.Y.S.2d 894 

MEMORANDUM BY THE COURT. The action is to recover on two checks 
totalling $2^750, drawn on the defendant bank to the order of the plaintiff 
by one Ernest J. Pirman and certified at the latters request. The checks 
were delivered by Pirman to plaintiff as part payment for the purchase and 
sale of a parcel of real estate. Plaintiff presented the checks to the bank 
but payment was refused. The refusal was at the request of the drawer, 
Pirman, who claimed that plaintiff had breached the contract of purchase 
and sale and had committed serious waste on the property. Defendant 
moved to interplead Pirman as party-defendant. 

Where, as in the instant case, the certification was at the request of 
the drawer, the drawer was not discharged from liability. The certification 
merely operated as an assurance that the check is genuine and that the 
certifying bank becomes bound with the drawer. Davenport v. Palmer, 
152 App. Div. 761, 137 N.Y.S. 796, and cases cited. Under the circum-
stances, defendant should be permitted to interplea(3^ Pirman as a party-
defendant so that he may interpose a defense based upon his claim of 
fraud and waste and thereby compel plaintiff and Pirman to litigate on 
the trial which of the two is entitled to the moneys set aside and being 
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held by the bank for the payment of the checks. Times Square Auto-
mobile Co. V. Rutherford Nat. Bank, 77 N.J.L. 649, 650, 73 A. 479. It is 
only where a check is certified at the request of the payee or holder that 
a bank may not resist the enforcement of its contract of certification in 
order to make a set-off or counterclaim available to its depositor. Cf. 
Carnegie Trust Co. v. First Nat. Bank of City of New York, 213 N.Y. 301, 
306, 107 N.E. 693, L.R.A. 1916C, 186. Obviously the reason for this is 
that under such circumstances the dravs^er is discharged from any further 
liabihty on the check since the certification is equivalent to an acceptance 
(Negotiable Instruments Law, § 324) and a complete novation occurs, 
creating the relation of debtor and creditor between the payee or holder 
and the bank. 

Defendant bank's motion to interplead Pirman, drawer of the check, 
granted. 

AIKEN V. BANK OF GEORGIA 
1960, (Georgia) 113 S.E.2d 405 

The defendant, Aiken, was obligated to the plaintiff bank on three notes. 
It was stipulated in the notes that the bank had the right to set off against 
the notes debts owing by it to the makers. The notes were not paid and 
the bank filed suit and obtained judgments. Thereafter Aiken filed a 
voluntary bankruptcy proceeding and received his discharge. Aiken then 
opened an account with the bank and deposited money. The bank with-
drew from his account an amount equivalent to the total amount due on 
the three judgments. As a result some checks drawn by Aiken were re-
turned marked insufficient funds. Aiken brought action against the bank 
in tort seeking damages for the alleged illegal act of the bank in dis-
honoring his checks. The trial court ruled in favor of the defendant and 
the plaintiff appealed. 

N ICHOLS, Judge. The action under consideration sounding in tort, the 
issue before this court as it was before the trial court on motion for 
judgment notwithstanding the verdict is not whether the bank, as against 
a proper defense by the judgment debtor, would be entitled to retain the 
proceeds of the bank account withdrawn by it from the debtor's account, 
but whether in acting as it did under the facts then existing it committed 
a legal wrong against the debtor by withdrawing the funds in question 
from the deposit. To decide this question involves a consideration of the 
purposes and procedures of the Bankruptcy Act. It is primarily, of course, 
a procedure for deljfor relief, yet it has often been said that the discharge 
in bankruptcy is a shield and not a spear; it is a defense personal to the 
debtor which may be waived by him and which, if not properly insisted 
upon, is no bar to the collection of a debt. The discharge in bankruptcy 
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in nowise extinguishes the debt; it merely makes collection of it un-
enforceable if and when the debtor desires to take advantage thereof. It 
has in this regard frequently been deemed analogous to the statute of 
limitations in that it is a personal defense which may be insisted upon or 
waived at the election of the defendant. 

. . . Accordingly, the discharge in bankruptcy is not an automatic 
device for obliterating the debt, but it must be used in a proper manner 
by the debtor for his protection. 

. . . As to this tort action, accordingly, two issues suggest themselves: 
First, whether the bank may, after judgment, apply money on deposit 
with it which constitutes a debt by it to Aiken as a setoff against the 
judgment founded on such note, and secondly, whether, if it otherwise 
had the right at that time, the debtor had made proper use of the shield 
of his bankruptcy discharge to protect the fund from being so attacked. 

At the time the setoff was sought to be exercised the debt had been 
reduced to judgment. This fact did not eliminate the right of the bank, 
obtained through contract by the express provisions of the note on which 
the judgment was founded, to set off funds with it against the matured 
claim. A creditor does not, by reducing a note to judgment, so merge the 
rights obtained by contract under the note and consistent with the judg-
ment as to utterly destroy them. 

. . . Furthermore a bank has a lien regardless of contract on funds of 
the debtor in its possession insofar as the right to set off such sums against 
matured claims of it against the debtor are concerned. 

. . . Had there been no bankruptcy proceedings there could be no 
contention that the action of the bank was not right and proper. 

A discharge in bankruptcy does not necessarily and in all events settle 
the status of the judgment debt. Whether such debt was dischargeable in 
bankruptcy or not, the debt is collectible so long as the debtor does not 
take advantage of his discharge in a proper manner. 

. . . The bank therefore committed no legal wrong against the debtor. 
Judgment for defendant. 

Review Questions and Problems 

1. A draws on D Bank a check for $150 in favor of P. P holds the check 
for ninety days, and, when he presents it, he finds that A has no 
money in his account. At the time the check was drawn, A had more 
than sufficient funds there to meet it. May P recover from A on the 
check? 

2. M drew a check on D Bank in favor of P. P presented the check to 
the bank, but the bank refused to make payment, although they had 
sufficient funds belonging to M to do so. Has P an action against the 
bank? 

3. State Bank collected a bill of exchange from the drawee, the bank 
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acting only as a collection agent. After the proceeds had been re-
mitted by the bank to its principal, it was discovered that an essential 
indorsement was forged. Will the drawee be able to recover from State 
Bank the money paid? Will the drawee be able to recover from the 
bank's principal in the collection transaction? 

4. A bank statement carried a printed provision to the effect that all 
errors were to be reported within ten days after canceled checks were 
returned. Thirty days after M received his canceled checks, he learned 
that one of them carried a forged indorsement. Will he be able to 
return the check and have the bank credit his account for the wrongful 
payment? 

5. M gave his check to P in payment of merchandise, but when the 
merchandise failed to arrive, stopped payment on the check. The stop 
order which he signed contained language to the effect that the bank 
was to be relieved in case it paid the check through error or mistake. 
The check was paid at the lunch hour by an assistant to the teller. 
Will the loss fall upon M or the bank? 

6. M drew a check for $500 in favor of P in payment of a used car. The 
check was drawn on State Bank and deposited by P in National Bank, 
which mailed it directly to State Bank for collection. The latter 
charged the check to M and mailed a Chicago draft to National Bank 
in settlement of the item. Before the draft could clear, State Bank 
closed, the draft, as a result, being dishonored. 

a. Was the check paid? May M still be held on the check? 
b. May National Bank have a preferred claim against State Bank? 
c. If a collection loss develops, will it be borne by P or National 

Bank? 
7. M owed his bank a note for $1,500, which matured on August 1, 

1959. The bank charged it to his account of that day, the result being 
that several of M's checks were dishonored. Does M have a cause of 
action against his bank? 

8. Suppose the note in the above case had been drawn in favor of P, 
merely being payable at M's bank. Would the bank have had a right 
to pay it without further authorization? 

9. A drew a check on X bank in favor of B in payment for merchandise. 
The merchandise was to be delivered ten days later and A postdated 
the check so that he would have an opportunity to receive and ex-
amine the merchandise before the date of the check. B presented the 
check to X bank immediately and received payment. What are A's 
rights against X bank? 

10. T forged A's name as drawer of a check payable to bearer and negoti-
ated it to B for value. B presented the check to the drawee bank 
and received payment. Under what circumstances would the loss fall 
upon A? What are the drawee bank's rights against B? 

11. M's name was forged by B, his bookkeeper, to a $750 check. When 
the canceled checks were returned, they were handed to the book-
keeper and, as a consequence, the bank was not notified of the 
forgery. Six months later the forgery was discovered, and the bank 
was notified, but other checks amounting to $7,500 have been forged 
in the meantime. Will the loss fall upon M or the drawee bank? 

12. A check was stolen from P, the payee, and was paid to a holder after 
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P's indorsement had been forged. Has the drawee bank the right to 
charge the check to the drawer's account? 

13. M drew a check in favor of P for $500. P indorsed the check to A, 
and A indorsed to B. The check was stolen by T who forged B's in-
dorsement and negotiated to X. X indorsed the check to H. H pre-
sented the check to the drawee bank and received payment. Can the 
drawee bank charge the account of M? What are the drawee bank's 
rights against P, A, X, and ft? What are B's rights against the drawee 
bank? 

14. M drew a check in favor of P for $5. P altered the check to read $500 
and indorsed it to A. A indorsed to H who presented the check to 
the drawee bank and received payment of $500. Is M liable to the 
drawee bank? What are the drawee bank's rights against A? Against 
H? 

15. A check was drawn on X Bank by A payable to the order of B. B 
presented the check to X Bank for certification. The bank refused to 
certify the check. Did the bank's refusal to certify constitute dishonor? 
Does B have a cause of action against the bank? 

16. A drew a check in favor of B. Prior to the presentation of the check 
for payment A died. When B presented the check it was paid by the 
bank. Can the bank charge this item to A's account? 

17. Plaintiff corporation purchased a cashier's check from defendant, 
drawee-bank, and paid for it with a check which plaintiff had re-
ceived from its agent. The agent's check was returned because of in-
sufficient funds. Accordingly, defendant stopped payment on its 
cashier's check. Should the plaintiff be allowed to recover from the 
bank? 

18. D purchased from P 517 lbs. of longhorn cheese that became spoiled. 
After a dispute about payment and responsibility for spoilage, D sent 
a check to P for $146.00, which was considerably less than the original 
price. D wrote on the check the words, "This pays my account in full 
to date." P accepted the check and had it certified by the drawee 
bank. Is D liable for the original price? 

19. A draws a check on X bank in favor of B. B indorses the check to C. 
C indorses to D, and D indorses to H. H has the check certified by the 
X bank. If X bank fails before the check is presented for payment, 
what are H's rights against AP Against B, C, and DP 

20. A, the drawer of a check, has it certified by the drawee bank and de-
livers it to B, the payee. B indorses to C, and C indorses to H. The 
bank fails before the check is presented for payment. What are H's 
rights against A? What must H do to preserve his rights against B 
and CP 
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D i s t i n c t i o n s 

5-1. History and definition. In general, organizations for the conduct 
of business are of four distinct types—individual proprietorships, partner-
shigs, cogwrations, and lyism^^Jrusts^Partnersh^ are mentioned and 
probably have their source in the Roman law. They were well known 
among the merchants of the Middle Ages. Like the law of negotiable 
instruments, cases involving questions of partnership are not found in 
the early common-law reports of England, because such cases were tried 
in the mercantile courts. The law of partnership was introduced into the 
common law from the law merchant. The Uniform Partnership Act 
defines a partnership as an association of two or more ppr.snnc tn carry on. 
ajjio-owners. ajmsiness for profit. This definition has been adopted by a 
majority of the states. In most respects the Act has codified the common 
law; the attention of the reader will be directed to those instances where 
it differs from the common law. 

A partnership is the result of an agreement. The agreement is not re-
quired to be in writing but good business judgment dictates that a partner-
ship agreement should be most carefully prepared and reduced to writing. 

One important section that should be included in a partnership agree-
ment is a "buy and sell" provision. Many problems arise upon the death 
or withdrawal of a partner and there are many possibilities of litigation 
and economic loss to all concerned. Many of these problems can be 
avoided by providing a method whereby the surviving partner can pur-
chase the interest of the deceased partner or the remaining partner can 
purchase the interest of the withdrawing partner. A method of deter-
mining the value of such interest should be provided, and it is desirable 
that the partnership agreement provide for a periodic valuation by the 
partners. The time and method of payment should be stipulated and 
the buy and sell agreement should specify whether a partner has an option 
to purchase the interest or_a duty tajia-so^ As will be noted in a later 
section, P5£5;iers^£an_provide for life insuraflce on each other's lives and 
in the evenl^of a partner's death the proceeds of the life insurance policy 
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may be utilized to purchase the deceased partner s interest. A stipulation 
to this effect may be included in the agreement. 

As between themselves, the existence of a partnership depends upon 
tfe in^t ioiLbf the parties, manifested either by_an interpretation of their 
!Soi^s7"s^ken or written., ^r by their conductJ^The basic (Question is 
whether, lhey 4otend_a relatio^ip_whJch;ind,ufe the essential elements 
qia_partnershipasdeflngd above. 

Ifjhe_essenJ;iaLeJemen^^^ 
the parties did not think they were becoming partners, is immaterial. 
If the parjigg-iSgQ upon an arrangement riiat jg^ a îartnê ^̂ ^̂  in fact 
i t ^ immaterial that they call it .sQmethinglfike Qr tliat„lhey declare that 
they are not p a r t n e r s . t h e other hand, thejmere fact that the parties 
themselves call the relati^^ 
not, by thek j;ontractj3.gme^^ arrangementj^ich 
a^pir^rship in fact. 

5-2. Partnerships distinguished from a corporation. The distinguish-
ing features between a partnership and a corporation are twofold. First, a 
partnership is t h e j g s j ^ o£^i^_ggre^^i t_ l^ tweenJw 
whereas a corporation comes mto_existence_iiQt„h 
but by reason of an act of the state. A partnership, therefore, is a creature 
of contract, whereas a cqrpora^n is a creature of the state. Second, the 
^^^jj^tyjofjl^partners, is unlimited; that is, each partner is individually 
liable for all the obligations„0fjhe__0Tgan^t^ pursuit of the 
partnership businessj^ecause each partaejJs_fliij;gent„ 
entity and for each in(hyi^ua]_partner; whereas the liability of a member 
of a coiporation is limitedJto the extent of any unpaid balances due upon 
stoclT owned by him. Persons contemplating the formation of a business 
organization should consider, also, certain other diflFerences between 
partnerships and corpgrations. For example, a corporation must pay an 
income tax upon its net profits^ jjd_the_stockholders must also pav an 
i n j j y ^ a l income tax upon the dividends which they receive. However, 
the federal income tax laws provide that a taxpayer may exclude from his 
income a specified portion of dividends received from qualifying domestic 
corporations during the taxable year. In a partnership organization the 
partTT^ership itself pays no income t a ^ but the individual partner pays a 
personal income tax upon his share of the profits. The partnership must, 
however, fi^ an income tax return showing the net profit ofJth^jrm^rid 
^j^fLfl?^""'' t " e'^ch partner. Each partner mustpay-flnJnCQroe 

his share of the profits, even though the incomeJs no^istdbji ted 
to thg_partners. This is true even if the partnership agreement provides 

1 Worden Co. v. Beals et al., page 615. 
2 Constans et al. v. Ross et al., page 616. 
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that profits cannot be withdrawn but must remain in the partnership 
capital. 

Thus, the partnership is generally not treated as a taxable entity, al-
though the corporation is so treated. The tax laws now provide, however, 
that certain.partnerships,can elect to be treated as corporations for tax 
purposes. Likewise, the shareholders of small business.jeflrpQEatfons^may^ 
by unanimous consent, electJoj)a)f taxes on the corporate income in the 
same way as if it had been received by them instead of the corporation. 
In aj^tax option" corporation each shareholder p a y ^ a tax upon his pro-
porUonate share of the earnings^ wheth^er jdisWbuted or_not 
poratioiwtself does not pay a tax^ 

Other distinctions between partnerships and corporations will become 
apparent as the law of corporations is studied. 

5-3. Partner by estoppel. Where a person by words spoken or written. 
or bv...conduct, ^^re^r^sents ||jumself or consents to anothe£s_representing 
h m Jo be a partner in an existing partnership._or. â  partner with other 
pgrsons j Q t in a. pa rtnersbjp, he is liable to any party to whom such repre-
sentation has been„jnade. S^c^h Ij^fa'h'tv crRatpd bv estoppel, does not 
arise, however, unless^ jhe. third to the firm ^ other 
persons ii^j3^iancig3jpon such representation. 

The first essential in partnership liability by estoppel l iesmthe fact t ^ ^ 
the party s g u ^ t to be held/has either held himself out as a^partner or 
knowingly, p e r r y ] t o rin Under such circumstances, to relieve 
him would work an injustice on those who have relied upon such repre-
sentations. 

The cases are not in accord as to whether a person is under a duty 
affirmatively to disclaim a reputed partnership where the representation 
of partnership was not made by or with the consent of the person sought 
to be charged as a partner. Some cases hold that if a person is held out 
as a partner and he knows it, he should be chargeable as a partner unless 
he takes all reasonable steps to give notice that he is not, in fact, a partner. 
Other cases indicate that there is no duty to deny false representations of 
partnership where the ostensible partner did not participate in making the 
misrepresentation. iiniepicsemaiiuii. 

The second essentia](consistsofj^j[d[iance7by the party who extends the 
credit. If the facts in any particular case indicate that such party knew 
theteue facts, or should reasonably have known them, no partnership 
r e l ^ o n is created.* 

Estoppel may also aris^ when one of the partners-in an existing partner-
ship ^s actings put^eth^^^ For example, if one 
partner, with knowledge of the other partner, uses the firm name for the 

3 Brown & Bigelow v. Roy, page 617. 
*West Side Trust Co. v. Gascoigne et al., page 618. 
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purpose of giving credit on negotiable instruments for other persons on 
matters outside the scope of the partnership business, and this course of 
conduct is allowed by the other partner to continue for a long time, the 
firm will be bound on the Indorsement of the negotiable paper, under 
the doctrine of estoppel. 

5-4. Who may become partners. A partnership is composed of two 
or more persons. A person, as defined by the Uniform Partnership Act, 
includes individuals, partnerships, corporations, arid 
The members of most partnerships are individual human beings. Corpora-
tions cannot be partners unless authorized by their articles of incorpora-
tion or by statute. Subject to agreement, unincorporated associations may 
become members of a partnership. 

An infant's partnership agreement is voidable and may be disaffirmed 
by him as against the other partner. An infant upon disaffirmance is 
entitled to recover his conb-ibution to capital without loss. Some author-
ities, however, subject the inSofs j^pital rantribution to the claims of 
Tinpaid cre3itoirsj5Hl:o w ^ have Been s i is t^edJ^jff i^f i rm. 

5 - 5 . T o ~ w r y on as co-owners a business for" profit. The essential 
attriliTites nf a partnership are a ccaBfflon interest in the business and 
ippna^ement anc^a share in the profits and losses., The presence of a 
common interest in property and management is not enough to prove a 
partnership. Also, an s^e^meir t jo share the gross returns of a business, 
somitiiniM called gross profits, does not of itself prove an intenjion to 
f o m ^ partnership^.^ The Uniform Partnership Act provides that the 

bj^^a^person of a shar£__of the reaLor net profits in a business 
is prirna fac^eyidenc^JiiaLJaaJs-^._ga^^^ The pre-
sumption that a partnership exists by reason of sharing net profits may 
be overcome by evidence that the share in the profits is received for some 
other purpose. Accordingly, no such inference shall be drawn if such 
profits are received in payment of a debt by installments, as wages of an 
employee, as rent to a landlord, as an annuity to a widow or representative 
of a deceased partner, as interest on a loan, or as the consideration of a 
sale of the good will or other property of a business by installments. 
Payment of wages to employees in amounts determined by net profits 
does not make such employees partners. Payment of rent from profits does 
not change the relationship of landlord and tenant to that of partners. 
Evidence of the control by the landlord of the tenant's business may be 
of such character as to impose partnership liability for the benefit of 
creditors. Upon the death of a partner the continuation of the partnership 
by agreement for the benefit of a dependent or a widow of the deceased 
partner by way of annuities derived from a share of the profits does not 

8 Olive et al., v. Turner, page 620. 
® Troy Grain & Fuel Co. v. Rolston et al., page 621. 
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create a partnership relationship. A loan to the partnership under an 
agreement for the payment of interest out of profits does not make the 
creditor a partner. 

C H A R A C T E R I S T I C S A N D D I S T I N C T I O N S C A S E S 

WORDEN CO. V. BEALS et al. 
1926, 120 Or. 66, 250 Pac. 375 

The defendant Beals, owner of a large tract of timber, entered into a 
written agreement with the defendant Bennett whereby the latter was 
given the right to cut the timber thereon and manufacture it into lumber. 
The agreement provided that Bennett would pay Beals $4 per thousand 
feet for the timber cut and in addition one third of the profits arising 
from the sale of the lumber produced from the timber. The profits were 
defined as the sales price in excess of $21 per thousand feet of lumber, 
that amount being the estimated cost of manufacturing. The plaintiff, 
Worden Co., sold goods, wares and merchandise to Bennett in connection 
with his logging and sawmill operations. Bennett failed to pay and the 
plaintiff brought this action against Bennett and Beals alleging that the 
agreement made them partners. The lower court held that Beals was a 
partner and entered a judgment against both defendants. Beals appealed 
contending that under the terms of the agreement he was not chargeable 
as a partner of Bennett. 

R A N D , J . . . . It is obvious that no partnership between Beals and 
Bennett could result either from the making or the performance of this 
contract. They were to share only in the gross earnings of the business 
after deducting a specified sum fixed arbitrarily as the cost to be incurred 
by Bennett in the purchase of the timber and the manufacture and sale 
of the lumber. Under this contract Beals was not to have any charge or 
control over the management of the business. He could not make con-
tracts, incur liabilities, manage the business, or dispose of the entire prop-
erty for any purpose. All that he was to receive under the contract was 
$4 per thousand feet, and one third of such gross earnings as should re-
main after deducting an estimated cost of $21 per thousand feet, which 
sum was to be allowed Bennett as the cost of operation. And since Beals 
had no community of interest in the business, and no common control 
thereover, no partnership could be created, for, where both of these ele-
ments are lacking, the sharing of the profits of the business is not sufficient 
to constitute a partnership. 

. . . A careful reading of this contract will disclose that it was not the 
purpose of either of these contracting parties to submit the control of 
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his interest under the contract to the other, but that each intended to 
leave himself free to act as an individual and solely for himself as an 
individual. Under this contract, the money vi^hich Beals was to receive 
was to be paid to him as compensation for property sold. Neither party 
had power to bind the other in respect to anything that he was to do 
in performing the contract, and each party was to act individually and 
look after his own interest, and not act as the agent of the other. In 
carrying out the contract, the only relation that could arise was that of 
debtor and creditor. There was to be no division of net profits, no 
community of interest in the capital of the business, or in the property 
resulting from the performance of the contract, and no common control 
of the business. Since all of these elements were lacking, no partnership 
was formed, and, since the contract itself conferred no express authority 
upon Bennett to bind Beals in the purchase of goods, and no partner-
ship being formed, Bennet could have no implied authority to incur any 
liability binding upon Beals. 

For these reasons, the judgment against Beals must be reversed, and it 
is so ordered. 

CONSTANS et al. v. ROSS et a I. 
1951, 106 Cal. App.2d 381, 235 P.2d 113 

The plaintiffs, Robert Q. Constans and Edith M. Constans, partners 
under the firm name of Live Oak Lumber Co., brought this action to 
recover the value of building materials furnished to Davidson, a building 
contractor. The defendants who were real estate brokers had entered into 
a written agreement with Davidson whereby the defendants would obtain 
purchasers for houses which were to be built by Davidson. The defend-
ants were to arrange the financing, pay for all plans and specifications, 
and furnish nails, hardware and Venetian blinds. The purchasers procured 
by the defendants were to contract directly with Davidson and defendants 
were to retain $1,000 of the monies paid under the building contracts, the 
balance to be paid to Davidson. Davidson did not pay for the materials 
furnished by the plaintiffs and the plaintiffs are seeking to hold the de-
fendants liable upon the theory that they were partners of Davidson. The 
defendants denied the existence of any partnership contending that the 
agreement was simply to act as agent for Davidson in obtaining building 
contracts for him. The trial court held in favor of the plaintiffs and the 
defendants appealed. 

WHITE , Presiding Justice. . . . The question of the existence of a part-
narshjp^iiepends_ pnmarilj^ upq^^ 
horn A e terns of the agreement and from the surrounding circumstances. 
(Cases cited) 
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It is the intention as evidence by the terms of the agregmetrt, and 
undisclosed intention of the parties, that controls. 

As was saiaiBy this court in Associated Piping, eic7Co~ Ltd., v. Jones 
17 Cal. App.2d 107, 110, 61 P.2d 536, 538. "The parties did intend to 
create exact]y...the.. r e l a t i o n s h i p s h o w n by the mnfraft but did not 
intend j i ( iy :_reIaaonsh^ However, j h ^ 
^nte^n in this respect isjinmatecial. . . . and if the contract by its 

Wishes- a between_ the^arties,_ even the e x p r g ^ 
iDtent t h ^ i t ^ s h o ^ of no avail. It ls„the 
iMentJo^q_the things which constitute a partaership,lhat usually deter-
mines whether or not that relation exists between the parties." 

. . . Considering the terms of the agreement here involved and the 
conduct and activities of the parties thereto in carrying on the business, 
the conclusion is impelled that a partnership existed. The agreement 
discloses an association for the purpose .of carrymg jan a b u s i n e s ^ n d 

profits,^Andjh^_agi-eement.J^^dMs.iQD.flf,profits implies an 
agreement also to bear the losses ' -

Judgment for plaintiffs, building materials dealers, affirmed. 

BROWN & BI6ELOW v. R«Y 
1955, (Ohio App.) 132 N.E.2d 755 

MBLLER, J . This is a law appeal from the judgment of the Municipal 
Court rendered in favor of the plaintiff-appellee for the sum of $413.66 
and interest and costs. The action was one on an account for goods and 
merchandise sold and delivered to the F. & M. Truck Stop, an alleged 
partnership consisting of Clarence F. Roy, the appellant, and H. Fay 
Lucas, who was not a party to the action. 

The answer was a general denial. Upon request being made the court 
filed separate findings and conclusions of law and fact. Those pertinent to 
the issues presented are: 

(1) The merchandise was "purchased by the partnership, and sold to it." 
(2) That the defendant-appellant "held himself out or permitted himself 

to be held out as a partner in the F. & M. Truck Stop." 
(3) That the defendant-appellant is estopped from denying such part-

nership; and 
(4) That no notice or publication pertaining to termination or dissolu-

tion of said partnership was made by the defendant. 

All of the errors assigned relate to the suflBciency of the evidence to 
sustain the judgment, the appellant urging that his motion to dismiss at 
the close of plaintiff's case and again at the conclusion of all of the 
evidence, should have been sustained. 
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No direct proof of a partnership was offered, but the same was based 
upon the conduct of the appellant at the place of business; that a sum 
of money was advanced by the appellant which he testified was a loan 
to the other alleged partner and upon the further fact that a vendor's 
license was secured from the State of Ohio in the name of "Henry F. 
Lucas and Clarence F. Roy, DBA F. & M. Truck Stop." The application 
for this license was signed by both of the alleged partners and the license 
issued in response thereto was posted at the place of business of the 
alleged partnership. It is urged that the evidence does not disclose that 
the appellee had any knowledge of the information contained in the 
license and therefore there could have been no reliance placed on the 
statements it contained; that the doctrine of estoppel has no application. 
W e concur witih counsel for the appellant upon his factual conclusion and 
are of the opinion that his views as to the law would be correct were it not 
for the fact that our statutory law modifies the common-law rule. Section 
1775.15 of the Revised Code provides: 

When a person.{Q_worfs spoken (^written (6r?by conduct^ represents himself, 
(p^onsents to another representing him to any one, as a partner in an existing 
partnership or with one or more persons not actual partners, he is liable to any 
such person to whom such representation has been made, who has, on the faith 
of such representation, giyraTcrediL to the actual or apparent partnership, and 
if he has made such representation or consented to its being made in a public 
manner he is liable to such person, whether the representation has or has not 
been made or communicated to such person so giving credit by or with the 
knowledge of the apparent partner making the representation or consenting to 
its being made. 

Clearly the defendant represented that he was a partner in the business 
when he signed the application for a vendor's license and the posting of 
the license at the place of business was notice to the public of the nature 
of the business being conducted on the premises. The Court did not err 
in holding that the defendant was a partner. 

Affirmed. 

WEST SIDE TRUST COMPANY v. GASCOIGNE st al. 
1956, 39 N.J. Super. 467, 121 A.2d 441 

The plaintiff bank brought action to recover on promissory notes 
alleged to represent obligations of the defendants Cascoigne and Jackson, 
trading as partners under the name Jackson Contractors. The defendant 
Jackson denied the existence of a partnership at the time when the notes 
were executed. The evidence disclosed that a partnership had existed 
from 1946 to 1949 but that it had been dissolved in 1949. In 1952 when 
Cascoigne applied for a loan from the bank he filled out a financial state-
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ment listing Jackson as a "special partner." Jackson testified that in 1952 
Cascoigne by a subterfuge obtained his signature to an account card at 
the bank and on a trade name certificate as a partner of Jackson Con-
tractors. The new certificate was filed by Cascoigne and a copy of it was 
given to the bank. The lower court ruled that Jackson was liable by 
virtue of the filing of the trade name certificate bearing Jackson's signa-
ture. Jackson appealed. 

FRANCIS, J. A. D . . . . N.J.S.A. 42 :1 -16 (Uniform Partnership Law, 7 

U.A.L. § 16, at 94) provides: 

1. When a person.<g^words Sjioken^wrjtten<g5by conduct^jepresents him-
self, fop consents to another representing him to anyone, as a partner in an 
existing partnership . . . he is liable to any such person to .whoni-Sncb 
representation haj_bgen mad£^_wl^has, on thF faith of such representation, 
^ e n CTcdiLto^^e^Mtu^OT and if he has made, such 
representation o r j ; o n s ( ^ ^ t o j t ^ ^ m 
such_pei;son, whether the representation has or has not been made or com-
municated to such person so giving credit by or with the knowledge of the ap-
parent partner making the representation or consenting to its being made. 

. . . Clearly the filing of A e business name certificate under N.J.S.A. 
56:1-1 constituted a representation of partnership "in a public manner." 
But § 16 of the act quoted does not create a conclusive estoppel in every 
situation and under all circumstances. If the person who extends credit 
knows, in spite of the representation, that there is in fact no partnership, 
or if he is made aware of facts which call for inquiry as to the verity of 
the representation and he fails to make a reasonably diligent investigation, 
the bar of the statute ought not to be applied. 

. . . Was there a duty on the bank here to inquire into Jackson's re-
lationship with Cascoigne? The trial court's opinion advances the view 
that the duly executed and filed trade name certificate conclusively 
negatived such obligation. W e cannot agree. 

On July 23, somewhat over five months prior to one of the notes in 
dispute and eight months prior to the other, the bank had notice in 
response to a specific question on the subject, that Jackson was a "special" 
partner and that the partnership agreement was a verbal one. Yet it 
ignored the requirement on its own form for a statement of the extent 
to which the special partner was responsible for partnership debts and 
for the signatures of all partners. No information was sought even from 
Cascoigne as to the nature of Jackson's interest. 

Insistence on Jackson's signature would have revealed the true state of 
affairs. A telephone call or a letter would have produced his disclaimer or 
a consent to the transactions. The disregard of plaintiff's own rule for 
signatures of all partners cannot be ignored. 

In our judgment the facts brought to the attention of the plaintiff 
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called for reasonable inquiry as to Jackson's association with Gascoigne, 
and the burden of doing so was not removed as a matter of law because 
of the subsequent signing by Jackson at Gascoigne s behest of the bank 
account card of Jackson Contractors or the trade name certificate. 

. . . Under the circumstances, we feel that it is for the jury to say 
whether the duty to make reasonable inquiry was eliminated by the pres-
entation of the signature card and trade name certificate. 

The judgment is reversed and the matter is remanded for trial. 

OLIVE et al. V. TURNER 
1954, 120 F. Supp. 478 

The plaintiffs leased land to the defendant under an agreement 
whereby the defendant agreed to farm the land and share equally with 
the plaintiffs in everything raised on the farm. The plaintiffs also agreed 
to share expenses with the defendant. The plaintiffs contend that the 
agreement shows an intent to establish a partnership between the parties 
and not merely an agricultural lease. They are asking for a partnership 
accounting. 

W A L L A C E , District Judge. . . . Although in the abstract theory of the 
law it is comparatively easy to define the component parts of a general 
partnership, often it is very difficult to apply the facts of an individual 
case to the applicable law; this is particularly true where, as here, the 
alleged partners are litigating between themselves, as distinguished from 
where a third party asserts that a partnership exists. 

The general test applicable in the instant case is found in Municipal 
Paving Company v. Herring, 1915, 50 Okla. 470, 150 P. 1067, 1069: 

. . . No definite rule has ever yet been laid down which can be said to be a 
conclusive test as to whether or not a partnership exists inter sese from a given 
state of facts, but there must be, to constitute the same: (a) An intent on the part 
of the alleged partners to form a partnership: (b) there must be a participation 
wngrall^in profits and losses: (c) there must be such a |inmmiinity_^of 
intgrgsts asjenables each contracts. manaTO the business^nddis-
pose_of the whol^ property. 

. . . A mere community of interest as owners of specific personal prop-
erty, or the sharing of profits of a particular venture or business does not, 
in and of itself, constitute a partnership and such community of interest 
and income sharing is aU that the plaintiffs have convincingly estabhshed 
by the adduced evidence; there is no showing that as between the parties 
there was ever any intent to enter into a general partnership agreement. 
The absence of such an intent is most strongly implied from the fact that 
nowhere in the record is there evidence that all parties to this agreement 
were understood to have joint authority or right in the administration and 
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control of the property in which the community of interest lay, thus 
making all parties co-principals and agents for the other parties to the 
agreement. Naturally, where the litigation is between the parties them-
selves the actual intent must be controlling and ordinarily in such case a 
partnership should not be ruled to exist by implication or operation of law. 

. . . Although there is some fragmentary evidence which patently tends 
to prove that the defendant has by his own admissions and actions recog-
nized the existence of a partnership the weight of the evidence is clearly 
against such a finding; the isolated items of evidence urged by the 
plaintiffs are not sufficiently persuasive to alter the impact of the evidence 
in its entirety. At most the word "partnership" which was used by the 
defendant for the first time several years after the contract in question 
came into existence, was employed to identify and distinguish this ven-
ture's personalty from property individually owned; the word was in 
nowise used with its legal connotation and cannot be rehed upon to over-
rule the clear effect of all the evidence. 

Inasmuch as the plaintiffs have failed to prove the existence of a general 
partnership they are not entitled to an equal voice in the management of 
the business venture in question and of course are not entitled to a decree 
of dissolution. 

The defendant is entitled to judgment. 

TROY GRAIN & FUEL CO. v. ROLSTON et al. 
1950, (Mo. App.) 227 S.W.2d 66 

The plaintiff, Troy Grain & Fuel Co. brought this action against Miller 
Howard and Jackson Rolston, as partners, for the unpaid balance due for 
com and oats delivered. Howard owned two trucks and it was agreed that 
he would furnish the trucks and Rolston the labor in hauling grain. The 
profits from the operation were to be divided equally. A judgment was 
rendered in favor of the plaintiff and defendant Howard appealed. 

S P E B E Y , Commissioner. . . . Howard stated that he and Rolston verbally 
agreed that Rolston should furnish the labor and use his trucks in hauling 
grain; that Rolston should keep books on the transactions, pay all expense 
of operation, and give Howard half of the profits as rent on the trucks; 
that Rolston kept books and delivered same to him, which he then had in 
court (but they were not offered in evidence); that Rolston kept the bank 
account in his own name and wrote all checks thereon; that they operated 
under this arrangement until shortly after these transactions occurred. He 
denied the existence of a partnership or that he was to bear any losses 
occurring in the operation. 

The evidence made a submissible case on the question of partnership 
between Howard and Rolston. j ' . ^ t n i ^ h i p J s a xelatiq 
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oontect expressed or implied whereby two or more parties agree to 
engage in a commmijentergrise, each contributing^ capital or services and 

' each sharing iiTthe profits and losses. 47 C J . 648 et seq. In the absence of 
proof of an express contract a partnership may be proved by evidence of 
the entire transaction, and construed from that, in the light of surrounding 
circumstances. Willoughby v. Hildreth, 182 Mo. App. 80, 91 ,167 S.W. 639. 
The testimony of both Howard and Rolston was to the effect that they 
agreed that Howard should furnish his trucks, Rolston furnish the labor, 
and that Rolston should buy, transport, and sell grain, the profits thereof 
to be equally divided after payment of expenses. Sharing the profits of a 
business venture, where one furnishes capital and the other labor, consti-
tutes prima facie evidence of the existence of a partnership. Willoughby v. 
Hildreth, supra, 182 Mo. App. loc. cit. 91, 167 S.W. 639. While an agree-
ment to share profits in such a venture is not conclusive proof of the 
existence of a partnership, it is prima facie proof thereof and raises a pre-
sumption of partnership. If such presumption is not overcome by other 
evidence tending to prove that, in fact, the parties intended there to be no 
partnership, such prima facie proof of the existence of a partnership be-
comes conclusive. It is true that there was no direct proof that the partners 
were to share the losses accruing in the venture, nevertheless their agree-
ment to share profits implies a sharing of loss; and that presumption can 
only be overcome by evidence tending to prove the contrary. While a 
g ^ ^ r s h m relationship necessarily rests on contract, as between the 
'parties'^^mselves, the contracting parties are not required to know and 
fully understand all of the legal incidents flowing therefrom. Parties 
"entering into agreements and transactions which, by the law of the land 
constitute them partners, whatever they may please to say or think about 
it, or by whatever name they may choose to call it," will be held to be 
partners. Meyers v. Field, 37 Mo. 434, 439. W e hold that there was sub-
stantial evidence tending to prove that Howard and Rolston were partners; 
and the determination of that question was for the jury.. 

. . . The judgment should be affirmed. 

Review Questions and Problems 

1 • Securities were loaned to a stock brokerage partnership comprised of 
A, B, and C, for use as collateral. The lenders were to receive 40 per 
cent of the profits of the firm in return for the loan. The lenders re-
tained the right to veto business ventures of the partnership. Were the 
lenders partners with A, B, and C? 

2. A and B as partners rented a cannery for one season. They entered 
into a contract with P, a broker, whereby it was agreed to label all 
products with P's label, to allow P the exclusive right to sell their 
entire output and to pay him 5 per cent of gross sales. P guaranteed 
the cannery a supply of cans and other material and promised to ad-
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vance money for operating expenses and payroll. For this advance P 
was to receive as "extra compensation" one half of the net profits of 
the cannery for the season. P had the right to control wages and pay-
roll for the cannery. Is P a partner? / e j 

3. A, an infant, and B, an adult, formed a partnership. Has A tHfe right 
to disaffirmirHas B the right to disaifirm? 'Can A recover his contribu-

' ' t o ^ I f both A and B were infants could they form a valid partner-
ship? /t^ 

4. A is operate a store owned by P. It is agreed that A shall 
receive for his services one third of the net profits. ^ profits result, 
but losses are incurred. Must A share in these lossesp^s he a partner? 

5. M wished to purchase a tract of land, plat it, and sell the lots. He 
needed capital, and P loaned him $6,000. M gave P a note and it was 
understood that when the lots were sold the proceeds would first be 
used to pay the $6,000 to P. Any profits above the $6,000 would be 
divided equally. Was there a partnership? * 

6. P and D entered into an agreement for trading in grain futures. P 
furnished the funds for margin requirements and profits and losses 
were to be shared. No partnership income tax return was ever filed. 
The authorization for D to trade on P's account with the brokerage 
company referred to D as P's "agent." Do these last two facts prevent 
a holding that a partnership existed? Af 

7. A and B are co-owners of a large office building. Does this ownership 
indicate a partnership? How do the rights of partners differ from those 
of tenants in common of property? 

8. A leased a theater building to B. It was agreed that the gross receipts 
from B's play which was performed in the building would be appor-
tioned 40 per cent to A and 60 per cent to B. Are A and B partners? 
Would they be partners if the division were 50 per cent to each? ; 

9. A, a grain broker, and B, his brother, a farmer, entered into an agree-
ment whereby each was to pay to the other annually for three years 
one half of the prpfits of his business, and also to make good one half 
of the losses that might be suffered by the other. The ownership of 
each individual business was to be distinct. B became bankrupt. To 
what extent, if any, could A be made to satisfy the claims of B's 
creditors? ^o*^ L~\ 

10. A agreed to loan money to P and to indorse notes for him in order 
that P might operate a lumber mill. For this consideration, A was to 
receive one third of the profits. Was there a partnership? <*«» 

n . The crew of a fishing vessel were to receive shares of the profits of the 
voyage. A member of the crew was injured during the voyage. Could 
he bring a tort action against the owners of the fishing boat? • 
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P r o p e r t y 

5-6. What constitutes partnership property. W l ^ t constitutes part-
is determinef^ V>y the agreement between the partneiSi In 

aBsence of an express agregmgnt, what constitutes partnership moperty Is 
asjgiiSned fromffhe conduct of the partie^and from ( f i ^ u r p o ^ f o r and 

(^the_wajpb which property is used in the pursuit ^(g tlie b S ^ s s I - T h e 
mere' u s e ^ property by ajpartnership is^not sufficient t a justify a con-
clusion t^at it is partnership groperW^ S property n ^ y be^ owned by 

~"a third ^ r s o n or by the partners individually, the partnership possessing 
only the: right to use the property, T h ^ ^ tenants in 
c o m m o n n o ^ or tenante by A e entoties , real esMe used 
firm business, yet^uch_property may not be firni^assets. There are several 
siTuatr6nsTn"^ich it is important to determine whether a particular item 
of property is gartnershipjgroperty or is, rather, the separate property Pf 
the partners. As wilTbe noted in Section 5-45, this question is significant 
iti detErnunlng how property is to be apportioned among creditors of the 
firni as distinguished from separate creditors of the individual partners. 

The Uniform Partnership Act in general terms states: (1) All property 
originally brought into the partnership stock, or subsequently acquirgdJby 
purchase or otherwise on account of the partnership, j s partnership 
property. (2) Unless the contrary intention_appears, p r o p g ^ , acquired 
with partnership funds is partnership property. 

5-7. Firm name and good will as firm property. In the absence of 
statutory requirements a partnership may carry on its business under any 
name the partners choose to use. In some states, by statute, restrictions 
are placed upon the adoption of a firm name in that the firm must not, 
by the use of the words "and Company," lead the public to believe that it 
is a corporation; but such words may be used if they represent an actual 
partner or partners. In some states, partners doing business under a ficti-
tious or an assume(!~name must file a certificate with the county clerk 
seitting forth the name under wI5cH"dieT)usiness is to be conducted and the 
Btie"ang^real names of t h e ^ p ^ i e s ^ ^ n d i ^ t i i ^ A to 
c o m ^ y vdth this statute does not make contracts with third^parties void. 

^"Sanderfur v. Ganter, page 630. 
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but a partnership that has not registered its nama^^cannot-me OIL SU^ 
cmitracS^ 

A firm is a collection of individuals, and the partnership name is used 
primarily in identifying the group. AJlrm name is an asjet of thejBrm,^ 
an J as ŝ uch will be protected bylaw. 
d i | ^ e d of in any way that the parties agree upon.^ 

Good will is based upon the justifiable expectation of the continued 
patronage of old cusJomfirg and the probable patronage of new customers 
resulting from good reputation, satisfied customers, eskblished location, 
anaTpaH^dvertising. It must be considered in evaluation of the assets of 
fHe''5uiiness, and is capable of being sold and transferred. Upon dissoluj 
tion caused by the death of one of the partners, it must be accounte^for 
by the surviving partner to the legal representatives of the deceased 
paiS'CT. 

The purchaser of the good will of a business, in the absence of an agree-
ment to the contrary, secures the right to advertise to the public generally 
that he is a successor of the old firm and is carrying on its business. For 
example, he may advertise "Brown and Smith, successors of Smith, 
Watson and Company." In some jurisdictions the purchaser of the good 
will does not acquire the name of the business, and the use of the name 
may be enjoined if injury is caused thereby. 

In the absence of an agreement, A e vendor of the good may estab-
lish a new business j)f like character in the same locality, but he cannot 
advert^e that Jie is carrying on the old business. Irt many jurisdictipjis he 
i i lmder a duty to refrain from active solicitation of busin̂ ^̂  
c u ^ o n ^ s ^ This is particularly true where the dissolution sale is a 
voluntary one. Such business of the old firm as comes to him from general 
advertisements or ordinary business activity, he is free to accept. The 
vendor may not use his own name in the establishment of a new business, 
if, by doing so, th£ public is led to b ^ 
business. 

5-8. Partnership capital. In the eyes of the law, partnership capital 
consists of the total credits to the capital accounts gf the various partners, 
provided the credits are for permanent investments made in the business. 
Such capital represents that amount which the partnership is obligated to 
return only at the time of dissolution, and it can be varied only with the 
consent of all the partners. I^divided profits which are permitted by 
some of the partners to accumulate i n j E e l j u g n e s ^ not b ^ ^ m e part of 
the"£apitd. They, like temporary advances by firrn members, are su^bject 
to withdrawal at ary^ time. 

The amount which each partner is to contribute to the firm, as well as 

2 O'Hara v. Lance et ux., page 631. 
® Bergum v. Weber, page 633. 
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the credit he is to receive for assets contributed, is entirely dependent 
upon the partnership agreement. Even tho^h_a_person makes no ca^tal. 
investment, it is s t i l ^ o s s i l ^ for him l o be a partner. His services of 
standing in the community may, for income piifp6se^,T)aiance the capital 
investment of others. Such a partner, hovyever, has no capital to be re-
turned at the time of liquidation. Only those v̂ ĥo receive credit for capital 
inves Lnitints=:whicETnay~iii^Iud^^ good will, patent rights, and so forth, if 
agreed upon—are entitled to the return of capital when dissolution occurs. 

As suggested, investments may be made in forms other than money. In 
cases of this kind, as soon as the particular asset is contributed, it no longer 
belongs to the contributing_partner. He has vested the firm with title a n ^ 
he has no greater equity in the propertyTEan any otEer party. At dissolu-
tioiThe recovers only the amount allowed to him for the property invested. 

T I T L E T O P A R T N E R S H I P P R O P E R T Y 

5-9. Personal property. For the purpose of conducting business the 
title to personal property may be contracted for, acquired, held, and trans-
ferred in the firm name. This is true even though the firm name is other 
than the names of the individuals within the firm. Such an artificial name 
is merely represe^atiVe of the individuals making_up the partnership 
ehtibjr'Leggl documents, such as J^ills of sale, ^ a t o l mortgages, ^ ŵ ^ 
house receipts, andTiilTof l a d i n g j w e d J ^ ^ business 
mvolving personal proper ty^m^^e effectively executed m the firm name 
byjmyjStnff lTact in^s^i i agent of thefirm. 

5-10. Real property. A partnershjEL, for many purposes heretofore 
discussed, is a distinct entity^eparate from its members. This is^gar^ 
ticularly_true^^th reference to the title to personal property, to taxing 

"^fatutesrai^ to some^xtenFto bankrupt^ law. 
The extent to which a partnership is to be treated as a legal person or 

entity has been the subject of much discussion.^ Some courts have stated 
that a partnership is a legal person and others have stated that it is iwt. 
The general mercantile conception is that a p a r t o e r s h l p j ^ 
distinct from and independent of the peH5ns~composing it. The courts 
^ p e a r t o T ) e fawring this concept. 

The Uniform Partnership Act recognizes such entity for the purpose of 
taking, holding, and conveying title to real property in the partnership 
name. Title so acquired can be conveyed in the partnership name; and 
a conveyance to a partnership in the partnership name, though without 
words of inheritance, passes the entire estate of the grantor, unless a con-

* Eule V. Eule Motor Sales, page 634. 
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trary intent appears. Where title to real property is in the partnership 
name,^any PMtBfirjnay convey title to such property by a conveyance ex-
e c u t e d t o t h e partnership^ name. To be effective such a conveyance must 
be witESithe terms of the partnership agreement or within A e pursuit of 
the partnersSp business. 

in those jurisdictions still controlled by the common law and which have 
not adopted the Uniform Partnership Act or do not recognize the entity 
idea, the method of taking title to real property rests upon a different foot-
ing. The common law requires that the title to real property rest in a 
person, either natural or -artificial. A partnership as such, therefore, at 
common law, cannot hold title to real estate in its own name. In these 
states, a deed containing the name of a partnership as a grantee is a 
nulhty for want of a person to receive legal title. If the grantee in the deed 
includes the names of all the partners in the firm, the legal title rests in the 
individual partners as tenants in common. j[f the firm name used as grantee 
iricTuJes T h F l i a r i i ^ f one of the ^partners, the whole legal title vests in 
him, as trustee, for the benefit of the firm. The same is true where title is 
expressly taken in the name of one of the partners for the benefit of the 
partnership. 

P R O P E R T Y R I G H T S O F A P A R T N E R 

5 - n . Partner's rights in specific partnership property. The Uniform 
Partnership Act enumerates the property rights of a partner as. (1) his 
rights in specific partnership property;. i 2 ) his interest in the partnership. 
ATpartner is a co-owner w ^ his partners of specific^artnershj£jproperty 
"and subject to any agreement between the partners, a ^ t n e r has an 
equaTnght among'TiTs^parSers to possess"pajtaeHEI|rproperty 
ship purposes._He has TO right to possess specific partnership property 
for other purposes without the consent of the qther partners. A partner has 
a right that the property shall be used in the pursuit of the partnership 
business and to pay firm creditors. A partner does not own any particular 

_ g a ^ o f ^ h e partnership property, f^e, therefore, l ias no right in~^ecific 
partaership^iropirty that is assignable, and any sale by him, as an in-
dividual, of a particular part of the partnership property does not pass 
title to the specific property. H e ^ a s no right to use firm property in 
satisfaction of his personal debts^ and he has no interest in specific 
partnership property that can be levied upon by his personal creditors.® 
For example, A, B, and C are partners and the firm owns three trucks of 
about equal value. A does not own one of the three trucks, nor does he 

5 Windom National Bank et al. v. Klein et al., page 636. 
6 R. A. Myles & Co. v. A. D. Davis Packing Co., page 637. 
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own one third of the three trucks. He h a s n o j o w e r to sell any of the 
trucks PV^^SELII' pursuit of the'partnerslilpbusin^^^^^ and a personal 

Tefeditor " ^ A could not, after obtaining a judgment against him, levy 
upon and sell any of the trucks. Thejrucks are owned by the firm and 
are to be used in its business or i ^ T i e satisfaction of firm obligations. 

WEenlT^rtaerHies his right in spe^iHc^rEnership property passes to 
the sundving^j^artner or partners who possess the property only for part-
nership p u r p o s e ^ J T l ^ s i ^ s e l l thg property, real ai i^ 
persoikl of ffie partnership in connection with the winding-up of the 
busmess. 

5-12- Partner's interest in the partnership. As noted above, the Uni-
form Partnership Act draws a distinction between a partner's rights in^ 
specific partnership property and a partner's interest in the partnership-, ^ 
p a r t a ^ j n t e r e s M ^ h e ^ to share in the profits 
which are earned aiid,. after dissolution and li^^^ of his 
c a ^ a l and such p r o f e ^ have not been distributed- previomly. This 
assumes, of ̂ omse, ffiat his capital has not been absorbed or impaired by 
losses. 

The Uniform Partnership Act provides that â  partner can assign his 
interest in the partnership a r ^ that such an^ assignment will not of itself 
work r^ssolut ion of the firm. The assignee is not entitled to interfere in 
theTiianag^ent of the business or to require that the books of the firm 
be made available for his inspection^jn^onlyjright of_th.e asa^^ is to 
receive the p r o f i ^ o wjtoh t h e ^ ^ g n o r vvould otherwise have been en-

l i f I S [ ^ ^ i n j h e ^ v e n t o f j ^ ^ receive his assignor's interest. The 
right of a partner to assign hisjirterest ak̂ ^̂  at common law but the 

~ e ^ c f s Thereof w e r ^ o t aj c l e ^ y defined^. 
A F c o i ^ d i n a w a partner's interest could be levied upojLbŷ ĥ̂ ^̂ ^ 

creditors and sold at public sale. Under the Uniform Act a ĵ tj-.parate 
creditor of a partnerjsjrovided a remedy by way oC^a charging order?") 

T E F ^ f p r o v i d e s that(^'judgment c r e ^ o ^ o f a partner may apply to 
the court for an order charging the~InterSt of the j e b t o r partner with 
the unsatisfied amount of the judgment debt. The court will ordinarily 
a n o i n t a r^Swr^wTio will receive the partner's share of the profits and 
any other money due or to fall due to him in respect of the partnership. 
Likewise, the court may order that the interest charged be sold. Neither 
the charging order nor the sale of the interest will cause a dissolution of 
the firm. 

5-13. Partnership insurance. A partner has an insurable interest in 
partnership properly j ^ d j n a y ^ c a r r y Insurance to secure him personalljr 
against loss. Similarly, the firm nî ay c m j insurance against various 
hiazards,^d in the latter case the proceeds are_gayable to t h ^ m L _ 

J ^ ^ r e life insurance is carried on a member of a firm, numerous prob-
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lems develop. If the surviving partner is the beneficiary, does he keep the 
prgggeds or hold them in trust for the firm; if payable to the firm^ must 
they be used to purchase the interest of the deceased partner; and, ff~so7 
nmst the estaite of the deceasd partneF^ccept th¥'pro~ceeds 
ance in full payment of the deceased partner's interest? Since the answers 
to these questions are not clear, tlie partnership ajggement should cover 
all ^est ionable matters relating to partnership hfe insuraii^. J f tasurance~ 
is^arrie^ upon the life of a partner and the^prfimium is^aid by _the firm^ 
it would seem that the proceeds should belong to the business, even 
t h o u ^ the named beneficiary is the surviving partner, although there are 
cases to the contrary. If the premiums are paM by a partner for a policy 
upon the life of another partner, it follows that the partner paying the 
p r e m i i ^ ^ be entitled to the proceeds Q£jhe_policy_. If the partner-
sEip is the beneficiary, the surviving partner is not obligated to use the 
insurance for acquiring the interest of the deceased partner. Provision for 
such procedure should be made in the partnership contract or in the 
policy of insurance, preferably in the former. If the survivor is to use the 
funds to purchase the interest of the deceased partner, he must pay the 
full value of the interest, unless some contract establishes the amount 
which will be paid to the estate of the deceased. 

The basic question is whether or not the proceeds of the policy were 
intended to be fim| nronertv. Where the pre|nl^ms are paid bv the 
a n ^ f e ^ f o m is. designated as the beneficiary, the intent tfaat^thp. prOEgf^" 
shmild belnnpr to thp f'' '^ j^.CL"*''' "im^I!!!!*^ ^ Likewise, where thg wife of 
ajartner was named as beneficiary, it was held that the proceeds were 
not firm assets even though the premiuinsjiad grigina^^^ paid out of 
partaership funds.j 

P O W E R S W I T H R E S P E C T T O P R O P E R T Y 

5-14. Power to sell personal property. Each partner has implied 
authority to sell to good-faith purchasers personal property that is h e l J 
fxsrthe purpose of rSO^^^ suchlIocumenlI"as aire^M 
to effect a transfer of title thereof. Of course, if his authority in this con-
nectiori'Tias been limited and such fact is known to the purchaser, the 
transfer of title will be ineffective or voidable. A partner has no power 
to sell the fixtures and equipment used in the business unless he has been 
duly authorized. Such acts are not a regular feature of the business and a 
prospective purchaser of such property should make certain that the 
particular partner has been given authority to sell. The power to sell, 

T Block V. Mylish et al., page 638. 
® Price V. McFee, page 640. 
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where it is present, gives also the power to make such warranties as 
normally accompany similar sales. 

5-15. Power to sell realty—wrongful conveyance. As said in a pre-
vious section, the right to sdLfirm real property is to be inferred onlyJE., 
the firm is engaged in the real estate business. In other cases, thCTejs no 
riprTto^sell a n d ^ M i w e ^ r ^ ^ , except where such sale has been authorized 
By'a'pajtnCTSip agreement. 

Under the Uniform Partnership Act, title may be taken in the firm name, 
and any member of the firm has power to execute a deed thereto by sign-
ing the firm name. In such a case, what is the efEect of a wrongful transfer 
or real estate that has been acquired for use in the business and not for 
resale? The conveyance may be set aside by the other partners since the 
purchaser should have knovra that one partner has no power to sell with-
out the approval of the others. However, if the first purchaser has resold 
and conveyed the property to an innocent third party, the latter takes good 
title. 

If the title to firm property is not held in the firm name, but is held in 
the names of one or more of the partners, a conveyance by those in whose 
names the title is held passes good title, unless the purchaser knows or 
should know that title was held for the firm. There is nothing in the record 
title in such a situation to call the buyer's attention to the fact that the firm 
has an interest in the property. 

5-16. Power to pledge or mortgage firm property. The power to 
m o r t a g e or pledge firm property is primarily dependent upon the power, 
laterdiscussed, to borrow money an^̂ ^ AT^rHeEjyjHi 
authority to borrow may, as an incident to that power, give the security 
fionnalT)r3Smanded for similar loans. Since no one partner, sathoujLthe 
consent of the others, has j h e j o w g i ^ o commjt_an_act that will destroy or 
terminate~tlie business, the power to giye^^jnortgage on the entire stock 
of~lnerchandise and Hxtures'oF a business is usually doniod. Such a 
rnorfgag5'"'wouHr"make it possil5Ie7upon default, to liquidate the Brm's 
assets and thus destroy its business. Subject to this limitation, the power 
to borrovK_carrieajhe.po^rJo J) 

P A R T N E R S H I P P R O P E R T Y C A S E S 

SANDERFUR v. GANTER 
1953, (Ky. Ct. App.), 259 S.W.2d 15 

The plaintifiE, Dr. Fred Ganter, is seeking to recover possession of oflBce 
space from the defendant Dr. B. D. Sanderfur. Plaintiff's father had 
secured a 10 year lease on the space for the practice of optometry. Plain-
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tiff was called into military service and during his absence the father 
entered into a partnership agreement with the defendant which gave the 
latter an option tojgurchase an interest in thej3.ffice„£qmpment> but which 

used for partaership purposes. PlaintiflTs father died and the executrix 
assigned all interests in the lease to the plaintiff. The defendant continued 
in possession claiming under the right of a surviving partner. The trial 
c61irt7ine31irfavor of the plaintiff and defendant appealed. 

CxjLLEN, C. This is an appeal by Dr. B. D. Sanderfur from a judgment 
which held that Dr. Fred Ganter is entitled to the exclusive possession of 
certain office space in a building in Glasgow, and which mandatorily 
enjoined Dr. Sanderfur to surrender possession of the office to Dr. Ganter. 

. . . The only basis upon which Dr. Sanderfur claims to be entitled to 
occupy the offices is that the lease (or at least Dr. George Ganter's interest 
in the lease) was a partnership asset. The trial court found that it was not, 
so our concern is with the correctness of that finding. 

. . . The question of whether property which was owned by a partner 
prior to the formation of the partnership has been contributed by him to 
the firm so as to become partnership property, is a question of the inten-
tion of the parties, and the mere fact that the property is used in the firm 
business will not of itself show that it is firm property. (Cases cited) As 
concerns real estate owned by a partner, it has been held that there is a 
presumption against its inclusion in the partnership, and in order that it be 
treated as belonging to the partnership, the intention must be clearly 
manifested. While a lease is technically not real estate, we think that the 
reasons behind the rule with respect to real estate may be equally as ap-
plicable to a lease. 

W e find nothing in the partnership agreement here, or in the conduct 
of the parties, to show that the lease was intended to be contributed by 
Dr. George Ganter to the partnership as an asset. The agreement shows 
clearly that Dr. Ganter was not contributing his equipment, and there is 
no reason to conclude that he intended to contribute or donate the lease, 
which, as evidenced by this lawsuit, was a valuable item of property. 

It is our opinion that the trial court correctly found that the lease w a ^ 
not a partnership_as&et.-and therefore Dr. Sanderfur has no basisToThis 
claim of right to occupy the office. 

O'HARA V. LANCE et ux. 
1954, 77 Ariz. 84, 267 P.2d 725 

The defendant. General W. Lance, established a business known as the 
Ace-Lance Refrigeration Company in Phoenix in 1942. In 1946 the de-
fendant and the plaintiff entered into a partnership agreement and con-
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tinued in the same business as "Ace-Lance & O'Hara Refrigeration Com-
pany." In 1949 the partnership was dissolved. Lance selling all partnership 
assets, including goodwill, to O'Hara. Lance agreed not to compete for a 
period of two years and granted to O'Hara the exclusive right to the firm 
name e x c ^ t for the condition that after December 21, 1950, O'Hara 
might not further use Lance's name without his consent. In 1951 the 
plaintiflF sued to enjoin the defendant from competing and to restrain him 
from using the word "Ace" in the firm name of any refrigeration business 
in Arizona. The lower court denied this relief and held that the defendant 
alone had the right to use the word "Ace." The plaintifiF appealed. 

T U L L A B , J. . . . The first and primary step is to determine what was 
bought and sold at the time of the dissolution of the partnership. Happily, 
the agreement of the parties is explicit. Lance, "the retiring partner," is 
being paid, "for his share in the business and the capital, stock, e<juipment, 
efiFects and^^w^ wiH^ t̂HCTeoI." The agreement recites that valuations and 
estimates have been placed upon these items, and agreed to, specifically 
including the good will, and a balance has been struck. 

In the law of partnership, it is the rule that, in the absence, of .agre^ 
mjentjo the contrary, a^sj^ of assets and good will of a(^omin,ercial par^ 
nership^MTies with it the right to use the partnership name, (Cases cited.) 
W€ arenot here dealing with a "prnfassinna?" pgrjljgEsbip (s'^p e.g., Hunt 
V. Street, 182 Tenn. 167, 184 S.W.2d 553), wherein the law is quite 
different. 

A conveyance of the good will of a business carries with it an implied 
covenant to do nothing which would derogate from the grant. If the 
vendor of the good will re-engage in business, it is his duty to conduct 
his new business in such a way that it will not appear to be a continuation 
of the business that he has sold. The vendor has a duty not only to his 
vendee, but to the public, not to confuse or deceive the customer into 
thinking he is in one place of business when he is in another. This type of 
confusion and deceit is the keystone of unfair competition. And, we have 
previously pointed out, this is the universal test for the presence of unfair 
competition; Is the public likely to be deceived? (Cases cited.) 

So in this case, when Lance included in his sale the good will of the 
business, he sold to O'Hara the right to the use of the firm name, Ace-
Lance & O'Hara Refrigeration Company. And, as the agreement recites, 
this was "to hold the same unto O'Hara absolutely." 

This does not necessarily mean, in law, that Lance has parted with the 
right henceforth to use his ovra personal name. Indeed, there is a presump-
tion that no one intends to part with this right, and that an assignment of 
good vwll does not, ipso facto, confer upon the assignee the exclusive right 
to the use of assignor's personal name. While one may sell his ovra name 

PARTNERSHIP PROPERTY • 633 

as a trade name s ^ i e n t to the businessjo which j t is attached, d y intent 
so to divesFoneself must clearly be sEovm. 

Eance rT'. sold to OliarTthe exclusive use of his personal name as a 
trade name in the refrigeration business, but only for a limited time. The 
time hmit having expired, there is novt^c^rggte^iPLuppn Lance's use of 
his personal name for any lavvr^^urpos^e he m lo^S 
does not transgress his obligation not to interfere yjthjOTIa^'s right tg 
receive the benefits of his pmchase. 

T . ."Fact and law conclusively show O'Hara's right in and to the use 
of the word "Ace," in the refrigeration business in his trade area. Lance 
does not have the same right. 

O'Hara has prayed for state-wide restraint. He is, however, entitled to 
protection only in the territory from which he received business or might 
reasonably be expected to receive business in the future. His protection 
should extend as far as his business reputation and his goods have become 
known. 

The judgment of the trial court is reversed with directions to dissolve 
the restraining order and enter judgment in favor of plaintiff, Richard 
O'Hara and against the defendants. General W. Lance and Vera Lance, 
his wife, granting to plaintiff the right to use the name, "Ace," and grant-
ing to plaintiff an injunction restraining the defendants, General W. Lance 
and Vera Lance, his wife, or either of them, and all persons acting for 
them or under them, from using the name, "Ace," in any refrigeration 
business within the area served by the Phoenix metropolitan area tele-
phone directory. 

BERGUM V. WEBER 
1955, 136 Cal. App.2d 389, 288 P.2d 623 

Plaintiff, Bergum, bought the entire interest of defendant, his former 
partner, in the partnership including goodwill. The defendant thereafter 
solicited business from customers of the old partnership and the plaintiff 
sought to enjoin such solicitation. The trial court dismissed the action and 
plaintiff appealed. 

NOUBSE, Justice pro tem. . . . Did the defendant, by the contract al-
leged in the complaint, impliedly covenant not to directly solicit the cus-
tomers of plaintiffs who had been customers of the business he had sold 
to them[?] 

W e have come to the conclusion that this question must be answered 
in the affirmative. 

T h e ^ o o ^ O qf ^Jjusiness is_property and may be Jiansferred. The 
customers of a business are an essential part of its goodwill. In fact, with-
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out their continued custom goodwill ceases to exist, for goodwill- is the 
expectation_of_co^ntim 

\\^enjhje_goodwill of a business is s o l d , ^ J s j i o t the patronage of the 
general public which is sold, but Ithat patronage which has become an 
^seTof that business. iFToITdws that7)ne wHoTias sold his interest in the 
gf5o3mll of a business can no more act directly to destroy that asset than 
he could to destroy or make useless any other asset which he had for 
value transferred to the purchaser. 

ITieJaw implies in every contract a covenant jJiat neither party will do 
anything that will deprive the other of the fruits of his bargain, 
" T h ^ ^ e c O o l i c i t a t i o n b v ~ t E e l ^ e r ^ f the customers of the businessj the 
goodwill of which he has soH>^is a v i o l ^ o n of this covenapt. 

This implied covenant does nofr-prevent the seller from engaging in a 
copgeting business and by fair means^«|Mtingjrtiej5^^^^ of_the public 
generall;^It does prevent him from^_directIV'"soliciting the patrons of the 
business he has sold. 

Relief sought by plaintiff was granted. 

EULE V. EULE MOTOR SALES 
1960, (N.J.) 162 A.2d 601 

F O L E Y , J . A . D . . . . Plaintiff suffered personal injuries when a motor 
vehicle owned by Eule Motor Sales, a partnership, and operated by her 
husband Joseph Eule, collided with an automobile owned and operated by 
Russell A. Boertzel in Fairlawn, New Jersey. Joseph Eule was a general 
partner in Eule Motor Sales. 

Plaintiff instituted this action against Eule Motor Sales and Boertzel; 
the partners, Joseph Eule and Arthur McKeever, were not joined as 
defendants. The answer filed in behalf of Eule Motor Sales denied that 
Joseph Eule was driving on the business of the patrnership at the time of 
the accident and alleged afiBrmatively that the husband and wife relation-
ship precluded a recovery against the partnership. . . . 

After the case had been pretried and discovery completed, Eule Motor 
Sales moved for summary judgment under R.R. 4:58. Both the nonagency 
and interspousal immunity defenses were argued in a memorandum which 
accompanied this motion. The motion was granted by the trial coinrt "for 
the reasons set forth in the oral arguments and supported by the brief of 
said defendant." Plaintiff appealed. . . . 

The basic attack upon the judgment, as it appears in plaintiff's brief, is 
that plaintiff should be permitted by "decisional law" to maintain an 
action against the partnership notwithstanding the fact that her husband 
was a member thereof . . . 
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The theme espoused by plaintiff is that since her action is against the 
partnership entity as distinguished from the individual members thereof, 
her right of action should be viewed as if the partnership were a corpora-
tion, in which case the action would be maintainable. Cf. 1 Fletcher, 
Corporations, § 33 (1931). This contention is founded on the premise that 
in a case such as this a partnership is regarded as a jural entity. 

The philosophy of Mazzuchelli v. Silberberg, 29 N.J. 15, 148 A.2d 8 
(1959) is otherwise. There the court, after an extensive review of authori-
ties, concluded that for the purposes of the Workmen's Compensation Act 
a partnership may not be j e e m e d aJuraLejitit^^ Id., 29 N.J. at pp. 19-24, 
140 A.2d 8. In so holding the court made reference to what might be 
interpreted as a contrary view expressed in Felice v. Felice, 34 N.J. Super. 
388, 112 A.2d 581 (App. Div. 1955). In Felice the Appellate Division 
permitted a recovery on a workmen's compensation claim by an employee 
against a partnership, of which her husband was a member, upon the 
theory that in the purview of the Workmen's Compensation Law, having 
in mind the beneficent social intention of the Legislature, the employee-
wife's contract of employment was with a jural entity and not with her 
husband individually. The Supreme Court in Mazzuchelli approved the 
result in FeHce but said: 

We add that there is no conflict with the actual holding in Felice v. Felice, 
34 N.J. Super. 388, 112 A.2d 581 (App. Div. 1955). " ' ' The result was a 
fair adjustment between a wife's ancient inability to sue her husband for tortious 
injury and the statutory policy that the consequences of industrial injury be 
deemed to be a business expense. The observations there made with respect to 
the relationship btween the partners and an employee were unnecessary for 
the decision. ® • " 29 N.J., at p. 24, 148 A.2d at page 12. 

We find that the rationale of Mazzuchelli applies to the case sub judice 
and accordingly hold that for the purposes of this action the partnership 
is not a jural entity. 

This inevitably brings into focus the relationship between the husband's 
interest in the partnership and the statutory immunity from suit for tor-
tious injuries brought by the wife. . . . 

Since . . . maintenance of this action by the wife would in effect 
deprive the husband of the benefits of the interspousal immunity granted 
by R.S. 37:2-5, N.J. S.A. we hold that for the purposes of conforming 
with the public policy implicit in the statute the husband must be re-
garded as a "litigant" and a real party in interest, and consequently that 
the action falls within the interdiction of the statute. 

Lastly, plaintiff argues that, independent of the issue of interspousal 
immunity, a factual question was presented as to whether Joseph Eule 
was on the business of the Eule Motor Sales at the time of the accident. 
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In view of our determination of the partnership's nonliability the agency 
of its driver is a moot question. 

Affirmed. 

WINDOM NAT. BANK et al. v. KLEIN et al. 
1934, 191 Minn. 447, 254 N.W. 602 

Four brothers owned and operated as partners a dairy farm under the 
firm name of Bender Bros. The plaintiff bank had an unsatisfied personal 
judgment against two of the brothers and in conformity with the pro-
visions of the Uniform Partnership Act had a receiver appointed over all 
the right and interest of the two brothers in the partnership. The court 
also gave an order charging their interest in the firm with payment of the 
judgment debt. The two brothers had mortgaged certain specific partner-
ship property to the defendants, Klein and others, and this action by the 
bank was for the purpose of annulling these mortgages. The defendants 
demurred and the lower court sustained the demurrer. PlaintifiFs appealed. 

STONE, J. . . . The tenancy in partnership created by the statute is an 
innovation on the common law. Its genesis was in the "inequitable results" 
of the long established judicial habit of applying to partnership property 
the analogies of joint tenancy. Some of them (particularly a joint tenant's 
unrestrained power of disposition) did not fit. The result was "very great 
confusion" where separate creditors of a partner tried to reach specific 
partnership property or where a partner attempted to dispose of it for his 
own purposes. "Commissioners' Note," 7 U.L.A. 33. Thus it appears that 
tenancy in partnership is a restricted adaptation of common-law joint 
tenancy to the practical needs of the partnership relation. One of those 
needs arose from the formerly conflicting claims to specific partnership 
property of (1) separate creditors of a partner and (2) assignees of a 
partner's share in an aliquot part of the firm assets. To meet that need, 
two simple "incidents" have been attached to the tenancy in partnership: 
(1) Expressly, the interest of each tenant or partner in specific partnership 
property is put beyond reach of his separate creditors; and (2) it has been 
made nonassignable. That means simply that the partner owner is de-
prived of all power of separate disposition even by will. 

All a partner has now, subject to his power of individual disposition, 
and all that is subject to the claims of his separate creditors, is his interest, 
not in specific partnership property, but in the partnership itself. Plain 
is the purpose that all partnership property is to be kept intact for partna*-
ship p u r ^ s e s and creditors. The statutory incidents of the partnership 
cotenancy are attached thereto for that purpose, which will be pro tanto 
thwarted as effect is given to an attempted disposition of a partner's in-
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terest in specific partnership property. The aim of the statute is to prevent 
such an assignment. 

. . . Dean William Draper Lewis, one of the commissioners who 
drafted the Uniform Partnership Act, has said, in explanation of its pur-
pose to "avoid the consequences of regarding partners as joint tenants" 
that "while any partner has an equal right with his copartners to possess 
partnership property for partnership purposes" and while he "may assign 
partnership property for a partnership purpose, . . . if he attempts to 
assign the property for his own purposes he makes no assignment at all, 
because the act destroys the quality of assignabihty for any but a partner-
ship purpose." 

. . . It follows that a receiver, such as plaintiff Gillam, of a partner's 
"share of the profits," acting under a charging order and § 28 (Mason's 
Minn. St. 1927, § 7411), has the right in a proper action to have ad-
judicated the nullity of any mortgage or other assignment by some but 
not all of the partners of their interest in specific property of the partner-
ship less than the whole. Such a receiver is entitled to any relief under 
the language of the statute "which the circumstances of the case may 
require" to accomplish justice under the law. Obviously, a part of such 
relief is the avoidance of any unauthorized attempt to dispose of partner-
ship property. Such a receiver is entitled to the "share of profits and 
surplus" (§ 26, Mason's Minn. St. 1927, § 7409) of the partner who hap-
pens to be the judgment debtor. While he is not entitled to share in the 
management of the firm as a partner, the receiver would be of little use if 
he could not protect "profits and surplus" by preventing such unauthorized 
and illegal dissipations of firm assets as the complaint alleges in this case. 

The complaint states a cause of action. It was error to sustain the 
demurrer. 

The order sustaining the demurrer was reversed because the partners 
could not lawfully mortgage partnership property to secure personal in-
debtedness. 

R. A. MYLES & CO. v. A. D. DAVIS PACKING CO. 
1919, 17 Ala. App. 85, 81 So. 863 

This is an action by Myles & Co., a partnership, to recover the value of 
ten cows that were owned by the partnership and were levied upon and 
sold by the defendant under a judgment against R. A. Myles personally. 
The plaintiff firm operated a meat market and R. A. Myles was one of 
three partners. 

SAMFOBD, J. . . . It is undoubtedly the law of this state that under a 
fieri facias against the goods of one member of a partnershipJiis^terest 
in the tan^l^^a^sets of the partngrsl;^ may ^ levied on and soM, but 
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only such interest as he has; the right acquired by such purchase is the 
right of the partner whose interest was sold and only his right, subject 
to all the liens, encumbrances, or infirmities afiFecting it as assets of the 
partnership. It is not a separate and exclusive right to any part or portion 
of it, or any right of any kind to any one part rather than to any other 
part, or any other right or interest than was held by the execution debtor 
as a member of the partnership. The ownephip of each partaer is subjgct 
to the ownership of all the other partners^nd all the partners together 
h'oKrthe^ property subject to the right of the partnCTship to apply all of its 
fimHsTo the payment of the partnership_dgbj^. The real ownership of all 
t fe chattels is vested in the firm, anc^lhe interesj^^fgpch yar^jerlslri^Tv 
a ridb^o_share in the profits,,of the business during its contmuance, or in 
a~3ivl^n ofjhe.,propertv upon disso|ytjon after all the partnership ol^ga-
fehs have "b^n s a t ^ e ^ fe partner h ^ a separate ownership of or 
rigEFt<r^possess_gxclugivg^ any part of the_.partnership assets, and a suc-
cessor_^his interest by purchase at an execution sale can acquire no 
greater interest than he has. . . . 
~ ^ n d while feelntCTest of a partner in f-hp partnership rngy be levied 

upon and sold, if the sheriff, in total disregard and denial of the rights of 
the partnership, levies upon and sells the partnership property as the 
property of one of the individual partners under an execution against 
such member, the sheriff is a trespasser as to the partnership, and his act 
is a conversion of the partnership property. . . . And the partnership 
can maintain an action against him to recover the damages resulting from 
such conversion. . . . 

Such sale being illegal and rendering the officer a trespasser ah initio, 
the action may properly be brought in the names of the partners, and they 
will be entitled to recover the full value of the goods sold. 

Judgment for the plaintiff. 

BLOCK V. MYLISH et al. 
1945, 351 Pa. 611, 41 A.2d 731 

The partnership composed of Mylish, Mann, and Drucker took out 
separate policies of insurance on the lives of each partner in the amount 
of $60,000. The partnership was narned beneficiary in^lLQLlh£_policies 
and paid the premiums thereon with partnership funds. The partnership 
a^reeinenr"contaIneH~^7^S giving the surviving pitners an option 
to purchase a deceased partner's interest in the business. Mann died and 
the plaintiff. Block, is the executor of his estate. Mylish and Drucker 
exercised their option to purchase Mann's interest but a dispute arose 
among the interested parties with respect to the extent to which the value 
of the business should be affected on account of the policies of insurance 
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on Mann's life. His executor maintained that the life insurance proceeds 
became an asset of the partnership contemporaneously with Mann's death 
and should, therefore, be reflected in toto in a valuation of the business, 
while Mylish and Drucker contended that only the cash surrender value of 
the policies on Mann's life was a partnership asset at the date of his death 
and that the proceeds of the insurance were available to them under the 
partnership agreement for their personal use in purchasing Mann's interest 
in the business. The court below decided the controversy in favor of the 
deceased partner's estate and entered judgment accordingly from which 
the surviving partners have appealed. 

J O N E S , J . The matter in dispute is to be determined in accordance with 
the intent and purpose of the partnership agreement. 

. . . The presently material portions of the partnership agreement are 
contained in par. 7 thereof and the three ensuing unnumbered paragraphs 
from which the following excerpts or summaries are taken: 

In par. 7 it is provided that "In the event of the termination of the 
partnership by the death of any one of the partners, a complete inventory 
of the assets of the business shall be ascertained as soon after the death 
of said partner as possible, . . ." by appraisers to be selected as provided 
in the agreement. 

The next succeeding paragraph provides that "From the gross assets 
of the business so ascertained, the liabilities shall be deducted which shall 
show the net worth of the business. The surviving partners shall have the 
right and are hereby granted the option of purchasing the deceased part-
ner's interest in the partnership for the sum so arrived at as to his share 
(good-will not to be included). 

. . . The next paragraph provides that "In the event that the proceeds 
of life insurance on the deceased partner's life shall be paid to the co-
partnership and is free and clear, or is partially so, then in that event the 
entire proceeds, or such portion thereof as is free and clear of the said life 
insurance, shall be turned over and paid by said partnership on account 
of the purchase price and applied against the above payments insofar as 
it can be." 

. . . the surviving partners would have the agreement interpreted so as 
to mean that the proceeds of the insurance on the life of a deceased 
partner were to be the property of the surviving partners in their individ-
ual and personal right and not the property of the partnership. Such a 
construction is not admissible under any fair interpretation of the written 
agreement. 

That the insurance policies on the lives of the partners were assets of 
the business, and as such partnership property, is not open to reasonable 
dispute. 
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. . . The purpose and intent of the provision respecting the use to be 
made of the proceeds of the insurance is readily apparent. 

. . . In short, to the extent of the insurance money received by the part-
nership upon the death of a partner, his representatives were to receive 
(on account of the purchase price for his interest in the business) cash 
instead of notes of the surviving partners. That is the clearly expressed 
meaning of the provision. It w âs not intended to advantage the surviving 
partners pecuniarily at the expense of their deceased associate. 

. . . The fact is that the partne^ijgjpolicies^jn the lives_Q£ all of the 
partaers I^d asset value-casl^surrender while thev lived—face^valjie (less 
any encumbrances) as to any of them who died. Consequently, at the 
instant of Mann's death, the life insurance assets on the books of the 
partnership would properly show the net proceeds payable on the^nmtured 

policies on Mann's life and the cash^surrendgr jialiie-^^^ on 
MyUsli aniDmcker . 

The judgment is affirmed. 

PRICE V. McFEE 
1950,196 Md. 443, 77 A.2d 11 

D E L A P L A I N E , J . The question on this appeal is whether the insurance 
of $15,000 paid to Gertrude A. McFee as the beneflciarv of _aJife„ insur-
a n c e ^ l i c y which had been held by her husband, Robert A. McFee, now 
deceased, is an asset of a partnership which consisted of Thomas J. Price 
and her husband and traded as Atlas Wiping Cloth Company and T. J. 
Price and Company. 

. . . Mrs. McFee upon qualifying as administratrix of her husband's 
estate, asked Price for her husband's share in the partnership assets. Price 
claimed that he was entitled to deduct $15,000, the amount of the insur-
ance which the Equitable Life Insurance Company had paid to Mrs. 
McFee as the beneficiary of her husband's policy. Mrs. McFee disputed 
that claim, and on March 25, 1949, Price and Mrs. McFee entered into a 
stipulation agreement admitting McFee's interest in the partnership assets 
to be $28,558.43, and providing that if it should be determined that Mrs. 
McFee is entitled to the additional sum of $15,000, Price would pay her 
that amount and interest thereon at 6 per cent from March 15, 1949. In 
accordance with the agreement. Price paid her $13,558.43 without prej-
udice to any right she might have to collect the additional sum of 
$15,000. 

Mrs. McFee, as administratrix, entered this suit in the Court of Com-
mon Pleas to recover from Price the sum of $15,000 which she claimed 
was the balance due on account of her husband's interest in the partner-
ship. The Court, sitting without a jury, found that the insuran^ polky 
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was not an asset oLthe partnership, and accordingly entered a judgment 
in favor of Mrs. McFee for $15,849.60, this amount being the balance 
withheld by Price plus interest from March 15, 1949. From that judgment 
Price took this appeal. 

Defendant relied chiefly upon the fact that the premiums were paid 
prior to 1946 out of the partnership account. It is undeniable that the ps^ 
of partiiership funds for the purchase of property is strong evidence tend-
ing to showjhat the partners considered the property as belongingjojhe 
B^iS^^iyp* But that fact aloneJs by no means conclusive. The Uniform 
Partnership Act, which has been in eflFect in this State since 1916, provides 
(1) that all progerty originally, broughL into the partnership stock ^ r 

acquired, by purchaser or otherwise, on account of the 
partnership is parfn^,f<;hip pmpprfy- and (2) that mLless^the contra^^ 
intention appears, property acquired with partnership fimds is partnership 
property. Laws of 1916, ch. 175, Code 1939, art. 73A, § 8. The criterion for 
determining whether property held in the name of one partner is to be 
considered as partnership property is t ^ intention of the partners to 
devote it to partnership purposes at the t m e the prpperty^^w^^ acquired, 
as shown by the facts and circumstances surrounding the transaction of 
purchase considered in connection with the conduct of the parties toward 
the property after the purchase. Thus the United States Circuit Court of 
Appeals held in Hays v. Harris, 8 Cir., 78 F.2d 66, 70, that insurance on 
the hfe o f ^ j a r t n e r was not intended to be partnership property notwith-
standmg that the partnership was named as the beneficiary of the policy 
and the premiur^ wer^paid for of the 
partiiefshjpjund"]^^ later charged against thg accounts of the several 
partners. In the opinion in that case the Court took occasion to explain 
that the^jife msurance as ^ partnership asset in any 
S j a p g a T ^ ^ r t j p ^ d e b ^ h e company." 

First, it is undeniable that neither Price nor McFee took out life in-
surance in pursuance of any written agreement. 

. . . Secondly, the firm's accountant testified that he had never received 
any instructions as to how to charge the premiums on the books. It is 
true that the premiums were paid out of the partnership account prior 
to 1946, but that was admittedly done by the accountant on his own 
initiative; and after the agent of the Internal Revenue Bureau notified him 
that the premiums could not be charged to the partnership for tax pur-
poses, Price and McFee, without comment, immediately ordered that the 
premiums be charged to their individual accounts. 

Thirdly, no entries were ever made on the books of the firm to show 
that any life insurance policies were carried as assets of the partnership 
under the first, second or third agreements. The accountant testified that 
the cash surrender value of the insurance policies was never carried as an 
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asset on the books of the partnership "during all the period of the years 
that the premiums were paid." 

Fourthly, the fact that the insurance policy was not kept among the 
partnership assets, but was kept in McFee's home on Enfield Road, is still 
another significant fact showing the intention of the parties. 

As the evidence sustained the conclusion that Price and McFee in-
tended their life insurance policies to bejong to them iridividuallY. and not 
to be assets of the partnership, we will afiBrm the judgment entered in 
fawr of plaintiff. 

Judgment affirmed, with costs. 

Review Questions and Problems 

1. A owned a ilour mill. Later he and B formed a partnership for the 
manufacture of flour, and the mill was used in the business. No rent 
was paid to A for the use of the mill, but all repairs were paid for by 
the firm. In a dispute between firm and individual creditors the ques-
tion arises as to whether the property is firm or individual property. 
What is your opinion? 

2. A and B formed a partnership, and A contributed an unpatented in-
vention. He later took out the patent in his own name. To whom does 
the patent belong upon dissolution? . • 

3. A invests $10,000 and B $5,000 in a certain business for profit. With 
the investment they purchase 15 pianos. What is the interest of each 
one in the pianos? 

4. A and B were equal partners in the transfer and drayage business. 
They owned six trucks with which they conducted their business. C, 
a creditor of A, levied on three of the trucks and had them sold to H. 
Did H obtain good title to the trucks? ^ ^ 

5. A and B are partners. A dies, and B continues the business in his own 
nanie. In accounting for the firm assets, he refuses to make any allow-
ance for good will. May the executrix of A recover an additional sum 
for the good will of the business? Give a definition of good wilLŷ -A-

6. A, B, and C were partners doing business as the Arkansas Machinery 
and Supply Co. They sold machinery to X and took back a chattel 
mortgage in the name of the partnership. Y, a creditor of X, took pos-
session of the machinery and claimed that the chattel mortgage was 
invalid since a partnership cannot be a mortgagee. Who will prevail? 
Would the result be different if a real property mortgage were in-
volved? 

7. A, B, and C formed a partnership to purchase and develop a sub-
division of suburban real estate. Title to some of the property was 
taken in the name of College Crest Realty Company, other portions of 
the realty were taken in the name of A, B, and C jointly, and some in 
C's name. In each of the above situations what will be necessary to 
convey proper legal title to a purchaser? 

8. A partner assigned his interest in the partnership to X as collateral 
security. The partner continued to be active in the partnership affairs. 
What are the rights of the assignee, X.'' 

9. A and B are partners. A without authority sold firm real property to 
C and executed a deed in the partnership name. Can B set aside the 
conveyance? If C had conveyed to D, an innocent purchaser, could B 
set aside the conveyance to DP 

10. In order to procure loans for carrying on their partnership, A and B 
took out life insurance on their respective lives. Partnership funds 
were used to pay the premiums. The partners told the insurance man 
that they wi shed to name the firm as beneficiary. He said that this 
would not be possible and they accordingly named their respective 
estates as beneficiaries. A died. How should the proceeds of the policy 
on A's life be distributed? 

n . A owned a tract of land upon which was a sawmill that A had operated 
for several years. A and B then formed a partnership to operate the 
mill and subsequently acquired a matching machine and planing 
machine of standard design. These were placed upon the land in a 
shed built to protect them from the weather. May A transfer the land 
to X? If so, is X also entitled to the machines? 

12. C. Jones and H. Jones owned land and buildings as tenants in com-
mon. They operated a business on these premises as partners. C died 
and in his will left his one-half share of the land and buildings to F. 
Jones. H. Jones and F. Jones continued to operate the business as 
partners. The partnership was dissolved on account of insolvency and 
creditors of the firm sought to reach the land and buildings as firm 
property. Should they be allowed to do so? 

13. A purchased an automobile business from B and the latter agreed that 
he would not thereafter compete with A. Subsequently, A formed a 
partnership with X. Could the partnership enforce B's covenant not 
to compete? 

14. A and B were partners in the operation of a grocery business. They 
purchased shares of stock in a railroad corporation and the certificate 
was issued in the partnership name. Was the stock partnership 
property? 
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5-17. In general. The rights that a partner has as against his co-
partners, as well as his duties to them, may in a very large measure be de-
fined by the partnership agreement. The amount of his investment, his 
right to interest thereon, and the share of the profits to be credited to him, 
along with his right to share in the management of the business or to 
receive compensation for such, are matters one might well expect to see 
controlled by the articles of copartnership. When the agreement is silent 
on these matters, the rules found in the following sections control. 

5-18. Partner's rights to indemnity and repaynnent of contribution. 
The Uniform Partnership Act provides that in the absence of any specific 
agreraient between the partners, their rights and duties shall be deter-
mined by the following rules: 

Each partner shall be„ repaid his contributiom, whether by way of 
capital or advances to the partnership property 

and surplus, remaining after all liabilities, inchSing those to part-
'satisfied; and must contribute towards the losses, whether of 

capital or otherwise, sustained by the partnership according to his share 
in the profits. 

The partnership must indemnify every partner in respect of payments 
made and personal liabilities reasonably incurred by him in the ordinary 
and proper conduct of its business, or for the preservation of its business 
or property. 

5-19. Sharing of profits and losses. Subject to an agreement among 
themselves, each partner has a right to share equally in the p r a f e of the 
enterprise. In absence of a different agreement, each partner is under a 
duty to contribute equally to the losses. Capital contributed to the firm, 

— _ Eoatory,-is ,a liability owin InTHe^^pence^f an agreement_lciLlha-C.( 
^ e f i n n ^ ^ j h e contributing^p^tners. If, on dissolution, there are not 
sufficient assets to ^ a y each partner his" capital, sugh amount is consid-

i e r e a r a s T ^ " l ^ m u s r b e met like any other loss of the pytnerstiip. f o r 
"Sample, a partnership is composed of A, B, and C. A conti^uted $20,000, 
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B contributed $10,000, and C contributed $4,000. The firm is dissolved, 
and upon the payment of firm debts there remains only $10,000 of firm 
assets. Since the total contribution to capital was $34,000, the operating 
loss is $24,000. This loss must be borne equally by A, B, and C, so that the 
loss for each is $8,000. This means that A is entitled to be reimbursed to 
the extent of his $20,000 contribution less $8,000, his share of the loss, or 
net of $12,000. B is entitled to $10,000, less $8,000, or $2,000. Since C has 
contributed only $4,000, he must now contribute to the firm an additional 
$4,000 in order that his loss will equal $8,000. The additional $4,000 con-
tributed by C, plus the $10,000 remaining will now be distributed so that 
A will receive $12,000 and B $2,000. 

Occasionally articles of copartnership specify the manner in which 
profits are to be divided, but neglect to mention possible losses. In such 
cases, the losses are borne in the same proportion that profits are to be 
shared. In the event that losses occur when one of the partners is insolvent 
and his share of the loss exceeds the amoimt owed him for advances and 
capital, the excess must be shared by the other partagts. They share this 
unusual loss, with respect to each other, in the same ratio that they share 
profits. 

Thus in the above example, if C is insolvent, A and B would each bear 
an additional $2,000 loss. 

5-20. Partner's right to interest. Contributions to capital, in the 
absence of an agreement, are nc j p ^ a ^ interest The partner s 
s h a ^ i ^ A e j)rpfits cmstituiesJhe^^e^^ upon his capital investment. 
In absence of an expressed provision for the payment of interest, it is 
presumed that interest will be paid onlv on advancgsjiboye the anaount 
o r i g i n a l contributed as capital. Advances in excess of the prescribed 
capitalTeven though c r e d i t ^ ^ the capital accoun±_o{ the contributing 
partners^ are entitled to draw interest. 

The Uniform Partnership Act provides in § 18 that a partner who, in 
aid of the partnership, makes any payment or advance over the amount 
of capital that he agreed to contribute shall be paid interest from the 
date of the a d v a n c g ^ partner is entitled to interest on capital contrib-
uted by him only from the date when repayment should be made. 

Unwithdrawn profits remaining in the firm are not entitled to draw 
iiiterest. Such unwithdrawn profits "areliot considered advances or loans 
by the mere tact that they are left m t h the firm. Howey^, ciistpm^ usage, 
S d circumstances may show an iirtention to treat such unwithdrawn 
p r ^ s as loans to the finnj_ 

5-Zl. Right to participate in management. In ^he absence of an 
agreement, all partners have equal rights in the management and conduct 
of t ^ firm business. The~pa]taers may. Tiowever, by agreement, place the 
management within the control of one or more partners. The right to an 
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equal voice in the management and conduct of the business is not deter-
mined by the share that each partner has ii^the j jusin^s . 

In i3ae~absence of an agreement, in 7egard to ordinary matters arising 
in the conduct of the partnership business, the opinion of thejnajodty 
of thejpartners is controlling. If the firm consists of only two persons, and 
they are unable to agree, and the articles of partnership make no pro-
vision for the settlement of disputes, dissolution is the only remedy. 

TTiemajorrty cannot however, against the consent of the minprity, 
phan^e the Tif̂ turg of the business by altering the partnership 
agreement or by reducing qrjncreasing the capital of A e partners; or 
embar^jippi^^ to the firm. 

There are certain acts other than those enumerated above which pe,-
quire the unanimous con,';gnt of the partngj-s, in order to bind the firm, 
namely: (1) assigning the finn p r ^ g f t y to a trustee for the benefit of 
creditors- ( 9,) cnnfessit^fi g jiidpnient; (3) disposing of j 
business; (4) submitting_a partngrshiB._agreem^T)t arbitration: (5) 
doing any act which would make impossible the mndnct ofJ j ie jar tner-
ship business^—-

5-22. Partner's right to be compensated for services. It is the duty 
oLeaclLpaxtner, in absence of an agreement to the contrary, to give his 
entire time, sldl^ and energy to the pursuit of the partnership ,ajifajrs. 

partner is entitled to payment for services rendered in the cood^t jof 
unless an agreement to that effect has been 

expressed or may be implied from the conduct of the partners.^ Often 
one of the partners does.""' ' f^p'iirp tp participate in the .managemenLof 
the business. The partnership agreement in such case usually^ provides 
that th^^ctiv^ partn^jj^rec^ive formeST services in addition to_ 
their share in thelproBts. A surviving partner is entitled" toreasonaBie 
compensation for his services in winding up the partnership affairs. 

5-23. Rigiit to information and to inspection of booits. Each partner, 
whether active or inactive, is entitlgd_to f.ill and pnmplptp inforTnat^n 
concerning the conduct of the business and may inspect the books to 
secure such information. The partnership agreement usually provides 
for a bookkeeper and each partner is under a duty to give the book-
keeper whatever information is necessary efficiently and effectively to 
carry on the business. It is the duty of the bookkeeper to allow-each 
partner access to the books and to keep them at the firm's place of busi-
ness. No partner has a right to remove the books without the consent of 
the other partners. Each partner is entitled to inspect the books and 
make copies therefrom, provided he does not make such inspection or 
copies to secure an advantageous position or for fraudulent purposes. 

5-24. Fiduciary relation of tlie partners. Section 21 of the Uniform 

1 Waagen v. Gerde et ux., page 648. 
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Partnership Act provides: Every partner must account to the partnership 
for any benefit, and hold as a trustee for it any profits gained by him 
without consent of the other partners .from any transaction connected 
wigTthe formation, conduct or liquidation of the partnership, and ac-
count for any use by him of the partnership property. This duty also 
rests upon representatives of deceased partners engaged in the liquida-
tion of the affairs of the partnership. 

The partnership relation is a personal one, and each partner is under 
d u t y j o ^ e r c i s e good faith, and to consider the mutual welfare of all the 
partnersJi^is_COTid^ Qf.the.Jbu5ingss.Mf one partner attempts to secure 
an advantage over the other partners, Ee thereby breaches the partner-
ship relation, and he must account for all benefits that he obtains. Where 
a partner, in the transaction of the partnership business, obtains a secret 
comnussionjEoxn a third person without the consent of the partners, he 
must share^such commission or profit with his partners. A partner cannot 
bi^^ommodities for the firm at one price and sell them to the firm at 
anod^r price. Likewise, one partner cannot sell his interest in the part-
nership to another partner without disclosing all facts concerning the 
value of the interest sold. One partner cannot use information secured 
by him in the pursuit of the partnership business for any purpose which 
would compete with the firm, without accounting to the firm for any 
profits obtained by the use of such information. Neither may a partner, 
while a member of a firm, engage in a competing business, unless such 
conduct is approved by the other members of the firm. 

5-25. Partner's rigiit to an accounting. The partners' proportionate 
shares of the partnership assets or profits, when not determined by a 
voluntary settlement of the parties, can only be ascertained by a bill 
in equity for an accounting. A partner cannot maintain tan action at law 
against other members of the firm upon the partnership agrei^ent, Tje-
cause. until there is an a ^ u n t i n g and all the partnership affairs are 
settled, tlie indebtedness between the fimi members is undetermin^/ 
Therefore, in order that a partner may determine ^^^ in the firm^_ 
he is entitled to an accounting in equitY- Partners ordinarily have equal 
access to the partnership books, and there is no reason why they should 
be subject to formal accountings to determine their interest. An account-
ing will not be permitted to settle incidental matters of disputes between 
the partners, however, unless the disputes are of such a grievous nature 
as to make impossible the continued existence of the partnership. 

In all cases a partner is entitled to an accounting upon the dissolution 
ofjhe^firm. In addition he has a right to a formal accounting without a 
dissolution of the firm in the following situations: 

2 Hamilton Company v. Hamilton Tile Corporation, page 649. 
3 Jeffries v. Moore et al., page 650. 
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1. Where there is an agreement for an accounting at a definite date. 
2. Where one partner has withheld profits arising from secret transac-

tions. 
3. Where there has been an execution levied against the interest of 

one of the partners. 
4. Where one is in such a position that he does not have access to 

the books.* 
5. Where the partnership is approaching insolvency and all parties 

are not available. 
Upon an agreement between themselves, the partners may make a 

complete accounting and settle their claims, without resort to a court 
of equity. 

R I G H T S A N D D U T I E S O F P A R T N E R S C A S E S 

WAASEN V. GERDE et ux. 
1950, 36 Wash.2d 563, 219 P.2d 595 

'I2ie_plaintiff and the defendants wgrejartners in the ownership and 
operation of a fishing vessel. The plaintiff brought this action for an 
accounting and alleged that the defendants had wrongfully withheld 
partnership earnings from the plaintiff. The defendant Karl Gerde per-
fected a new type of net for catching sharks and contended that he was 
entitled to compensation for the time and effort expended in constructing 
the shark nets. The lower court held in favor of the plaintiff and the 
defendants appealed. 

D O N W O R T H , J . . . . Appellant's final assignment of error is that the 
trial court erred in refusing to allow appellant ajiyja:pdit fnr work^one 
by him in constructing the shark nets. 

The evidence shows that appellant with some help from his two sons 
designed and built the shark nets. Respondent did not in any way assist 
him in this job. According to appellant, the value of this work was $2,500 
and he claims that he should be compensated for this work; 

The generaLoile is clear that one partner is not entitled to extra com-
jper^ation from the partnership, in the absence of an express or an im-
plied agreemrat therefor., Each case must depend largely upon its own 
fajHs7"aii31hus"other cases are generally of little or no assistance in de-
ciding the case at hand. 

The exception to the general rule is well stated in 1 Rowley, Modern 
Law of Partnership 412, § 354, as follows: "Where it can be fairly-Ond 
justly implied from the course of dealing between the partners, (or) from 
circumstances of equivalent force, that one partner is to be compensated 

* Giordano v. Kleimnaier, page 651. 

fQr his services, his claim will be sustained." Emerson v. Durand, 64 Wis. 
i n , 24 N.W. 129^ Si Am. Rep. 593. The partnership may be of such a 
peculiar kind, and the arrangements and the course of dealing of the 
partners in regard to it may be such as pretty plainly to show an expecta-
tion and understanding, without an express agreement upon the subject, 
that certain services of a copartner should be paid for. Such cases, pre-
senting unusual conditions, are exceptions to the general rule. Hoag v. 
Alderman, 184 Mass. 217, 68 N.E. 199. 

While appellant's ingenuity and industry were largely responsible for 
the success of the Princess in shark fishing, we cannot find anything in 
the record from which an agreement to pay him special compensation 
could be implied. Appellant did inform respondent that he was busy 
getting the nets ready and that it would "be lots of work to fix" them, but 
never at any time did he inform respondent what the work actually en-
tailed or that he expected any compensation for it. Since respondent had 
so little knowledge of the conduct of the net operations, there could not 
be any implied agreement for compensation. The trial court found no 
factual basis for such an allowance, and we can find none in the record. 

Affirmed. 

HAMILTON COMPANY v. HAMILTON TILE CORPORATION 
1960, 197 N.Y.S.2d 384 

O W E N M C G I V E R N , Justice. In this non-jury action, the plaintiff, the 
remaining partner of a partnership called TTie Hamilton Company, seeks 
an accounting from his quondam partner, Sidney Goldman, and also from 
the latter's wife and two other defendants, all of whom, in concert, 
formed the Hamilton Tile Corporation. 

From the evidence developed at the trial, it became manifest that the 
plaintiff Rosner and his wife, together with the defendants Goldman 
(husband and wife) formed the subject partnership, The Hamilton Com-
pany, on August 2, 1955. The purpose of the venture was the importation 
of plumbing supplies and other related merchandise, such as tile, into 
the United States for sale; the partners were to contribute money, share 
profits and upon dissolution, receive a return of the capital and divide 
the resultant profits. 

. . . With indifferent success, the partnership struggled along until 
April of 1956, when the early beauty of the partners' friendship began 
to fade. Hot words ensued, if not altercations, and then on May 10, 1956, 
the defendants Goldman, together with the defendants Weisberg (also 
husband and wife, the latter a sister of Mrs. Goldman) surreptitiously 
formed the Hamilton Tile Corporation for the purpose of importing and 
selling tile and other products in this country. The plaintiff contends that 
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these defendants clandestinely formed this rival corporation in order to 
take advantage of the prospects abeady developed by the plaintiff-part-
nership, and that it was the intent of tibe corporate group to euchre the 
partnership out of the profits about to be realized from the importations 
financially arranged through Stratford Factors. The sequency of events 
as unfolded at the trial sustains this contention and the court is persuaded 
to adopt the plaintiff's version of the evidence. 

In any event, on May 22, 1956, the plaintiff received a letter from Mrs. 
Goldman informing him that The Hamilton Company was "dissolved." 

. . . The court feels that implicit in the conduct of the defendants was 
the concealed purpose to deflect profits realized from the merchandise 
orders previously obtained by the plaintiff-partnership away from it and 
into the hands of the new corporate group, which Goldman had covertly 
joined, without making a disclosure to the plaintiff and before a winding 
up of this partnership relationship had been achieved. 

The letter of Mrs. Goldman, dated March 22, 1956, informing plaintiff 
that the partnership wasJ^issolved" didjiot^^omplisb-a-cut-off of the 
partnership relationsI»prlThe~g^ faith^nJjull disclosure^xacted of 
partnep-coiffinues^eveirHS^^ of mtent to c^ssolve and 
assureCHy-ilurmg-tfte^^^^^^ng up period. {Mitchell v. Reed, 61 P 0 7 123; 
Holmes v. Gilman, 138 N.Y. 369, 34 N.E. 205, 20 L.R.A. 566). [The only 
m a ^ e r in which a partnershfp_or foint venture can be wound up is 
t l i r o u ^ an accounting." Toegv. Margolies, 280 App. Div. 319, 113 
N.Y.S.2d 373, 375. Even pursuant to section 61 of the Partnership Law, 
on dissolution a partnership is not terminated, but continues until the 
winding- up of the partnership_affairs has been completed. 

B d n g a partnership at will, Goldman may have had the right to dissolve 
and to request a winding up of the partnership affairs; he could even 
then go off to another new venture, buOig_coiuld not secretly become 

f rrtjTf a venture that looks for its profits to the accounts and fruits of 
e former partnership still in a process of being wound up. 
The court places the improper profits realized by the Hamilton Tile 

Corporation as a result of Goldman's connivance in the sum of $5,500 
m d directs that the_iiefendaDts accaunL,to. the plaintiff-partnership in 
diat amount. 

JEFFRIES V. MOORE et al. 
1951, 219 La. 692, 53 So.2d 898 

Plaintiff Jeffries and defendants Moore and others, were partners in 
the sawmill business. The partnership had ceased operations and the 
plaintiff in an action at law/before an accounting's seeking to recover 
his capital contribution to the firm. He contended that the defendant 
Moore had not contributed the agreed amount and that the court should 
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order him to make such a contribution. The lower court ruled in favor of 
tliejpl^ntiff. 

M C C A L E B , J . . . . It seems patent, from the foregoing statement of 
the pleadings and issues in this case, that the judgment rendered below is 
not only irregular but, we think, not sustainable. The suit was for the 
liquidation and settlement of the partnership known as "Frierson Lumber 
Company," the individual liabilities of the partners to each other for 
causes of action arising out of the partnership relation being ancillary to 
the principal object and could not be satisfactorily determined u n t H j ] ^ 
d i l u t i o n and liquidation of the partr^rshi^ was accomplished. It is 
axiomatic in Louisiana, and the rule is the same in practically all courts 
of last resort of the several States and those of the United States, that an 
action "is not maintainable between partners with respect tn p,irtr)f^rshir 
'igSggS^""^- unless there has been an apmuntTn^ nr settlement of the 
partnership affairs." See 21 A.L.R. 34 with numerous' authorities there 
cited, including twenty-seven decisions of this court. 

In Martin v. Seabaugh, 128 La. 422, 54 So. 935, 937, it was said: "Noth-
ing is better settled in our law than that no cause of action 
against l^s partner for^any definite sum as repr"esenting his share of the_ 
p r ^ s of the partnership, but only for a settlement of the partnership." 
TCasescited.] 

Obviously, then, it was improper to consider the individu^ demandsj)f 
plaintiff and I^oreJjB_advance of a settlement of the partnership affairs. 
The reason for this is stated in Quintero v. Cafenj^TSO L^ 10^, 108 So. 
87, 99, to be that, "Partners, inter sese, are not hable as they would be to 
third persons, each for his share of the debt, but each^^artneos liable to 
the firniJo^^Xh.a.has..o^^^ and the firm isJiable to the other 
partner or partners for the balance due him or them." 
~ Hence, Plaintiff is not indebted to Moore, or yiceversa. Either one or 
the other mayTBe ultimately found to be debtors or creditors of Frierson 
Lumber Company, as the case may be. But that cannot be ascertained 
until there has been a full liquidation of the affairs of the partnership. It 
appears from the record that Frierson Lumber Company owns a milTanrl 
other assets which must first be disposed of and the liabilities of the 
partnership paid before the accounts of the partnersjire~findly"^ltled!~~' 

Judgment set aside. 

GIORDANO V. KLEINMAIER 
1954, 210 Ga. 766, 82 S.E.2d 824 

The plaintiff Giordano and the defendant were partners in a business 
known as Piedmont Reweaving Company. The ^defendant who was 
operating the business didj iotaccount for any profits and plaintiff did 
not have access to the books a n J r e c ^ s of thefirmTThfi p l ^ t i f f b r n i T ^ 
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this suit for an accounting. A demurrer by the defendant was sustained 
and the plaintiff appealed. 

A L M A N D , J. . . . It is true that in a case of this character, where there 
is no contractual duty resting upon the defendant to furnish an account-
ing of the affairs of a partnership, a petition for an accounting must aver 
facts sufficient to indicate that something will be due on an account by 
the defendant, (Cases cited) but where, as in this case, the defendant is 
under a contractual duty to furnish an accounting of the affairs of the 
partnership, and has the books and records in his office and refuses to 
produce them, the plaintiff is entitled to seek an accounting, so that she 
may know what profits were made or losses sustained. In our opinion, the 
instant case falls with the ruling in Floyd v. Parish, 195 Ga. 70, 23 S.E.2d 
258, which holds: "Where it appears from the petitioiLthaLa..contractual 
duty rests upon a party defendant tOLfurnish an-accounting of the affairs 
of a partnership, an3"such party has the books and records in his pos-
session and refuses to prodi^¥ fe is entitled to bring a 
petition^iiTeguity^ seeking an accounting." Under the contract between 
tEe^arties in the instant case, Kleinmaier agreed to operate for the plain-
tiff the business known as Piedmont Reweaving Company for a specified 
period, and from the income of the business, after payment of all ex-
penses, he would receive one-half of the net profits for his services, and at 
the end or termination of the contract he would pay the balance of the 
net profits to the plaintiff. It is alleged that Kleinmaier took over the 
operation of the business under this contract, and refused to pay or ac-
count to the plaintiff for any part of the profits of the business, her part 
of which she estimated to be $3,000 or more. During the contract period, 
Kleinmaier had charge of the business, and all the records appurtenant 
to its operation were kept by him, and it would be necessary to have the 
records and information appurtenant to the operation of the business in 
order to show either that profit or loss was sustained. As against a general 
demurrer, these allegations were sufficient to state a cause of action for 
an accounting. 

Judgment reversed. 

Review Questions and Problems 
1. A and B entered into a partnership for the purpose of conducting a 

grocery business. A invested $10,000 and B $5,000. At the end of the 
first year, no profits had been made and all capital had been lost. A 
desires to recover $2,500 from B. In the absence of any agreement 
concerning the division of profits and losses, is he entitled to recover? \ 

2. A advances to a partnership, for a period of 60 days, the sum of 
$19,000 in addition to his agreed capital. Is he entitled to interest on 
the advance?^t5 

3. A partnership composed of several partners has operated at a profit 
but these profits have been retained in the business. One of the 

partners being in need of funds requested a distribution. The other 
partners refused on the ground that the funds were needed in the 
business. Does the partner have any remedy? JU 'm^^ 

4. X, Y and Z entered into a partnership agreement to conduct a busi-
ness of buying and selling cotton seed. It was agreed that Z was to 
have the exclusive authority to buy and sell for the firm. Z contracted 
to sell seed to a company on credit. If X and Y believe the buyer will 
be unable to pay may they prevent the sale and sell elsewhere over 
Z's objection? Suppose X and Y decide to buy and operate a cotton 
gin rather than buy and sell seed. What may Z do if he objects? ck'^ 

5. A and B were partners engaged in the operation of a jewelry business. 
A ran the business while B engaged in gt]j£i- activities not related to 
the firm business. Is A entitled to compensation for his services? ^ 

6- A partnership conducted its business on leased premises. Prior to the 
expiration of the lease one of the partners made an arrangement with 
the landlord whereby the latter would not renew the lease to the 
partnership; instead, the partner, and the landlord would take over 
the business and operate it together. Is any remedy available to the 
other partners? ' / ^ i -

7- P and D are partners to conduct a U-Drive business. Through the 
partnership connection with a national U-Drive Corporation that gave 
the partnership its franchise, P learned of an available franchise in the 
area which he took out individually. Despite a provision in the 
partnership that neither partner would transfer his interest or assist a 
third party in obtaining an interest, D attempted to force his brother 
into the partnership. Although the business is operating profitably, the 
partners refuse to talk with each other on any subiect. What may be 
done? ch j i o ^ o K . 

8. A was a partner in a retail grocery business and acted as the purchas-
ing agent for the firm. He was also a partner in a certain milling in-
dustry. He purchased flour from the mill for the grocery, purchases 
that, because of his interest in the mill, netted him $500 during the 
year. Assuming that his partners were unaware of his interest in the 
mill, but later ascertained the true facts, should A be allowed to retain 
his profits? ^ 

9. A and B have been partners for a number of years. Upon A's death, 
B spent considerable time in winding up the partnership afî airs. Is he 
legally entitled to compensation for his services? 

10. Mining Co., a partnership, rented equipment from X Co. under a 
written agreement signed on behalf of the partnership by A, one of 
the partners. The agreement contained a clause providing foLa-CortL. 
fessiOTiofjudgnent against the partnership. Can a valid judgment be 
obtained against Mining Co. under the terms of this clause? ' ^ 

N. A, B, and C were partners operating a store under the name of 
Eufaula Cash Store. The store being in need of funds, A borrowed 
money from the bank and executed a note in the name of the firm. 
The note was not paid and the bank obtained a judgment against A 
and the firm. A paid the note and now wishes to bring action against 
his partners to require them to contribute their proportionate share. 
Should he succeed? y 



30 
P o w e r s and L i a b i l i t i e s of 

P a r t n e r s in R e l a t i o n to Pe r sons 
D e a l i n g with the P a r t n e r s h i p 

5-26. Powers of partners in general. The extent of the power of 
partners to bind the firm is determined by the law of agency. Section 9 
of the Uniform Partnership Act provides as follows: 

Every partner is-ar^ayent of the partnership for the purpose of its business, 
and ^ e act of every partner.Jncluding the execution in the partnership name of 
any instrument, for apparen&y^n-ying on in the usual way the business of the 
partnership of w^Hch he is a membW.binds the partnership, unless the p^artner 
so actmg has in fact no authority to act torTKe^artnership in the particular 
matter, and the person with whom he is_dgaJin£_hasJgiowledgejaf the fac^^ 
h e h g s n o ^ c h authority. 

An act of a partner which is not apparently for the carrying on of the business 
of the partnership rn the usual way does not bi"*^ partnershipimlEas 
authorized bv the other partners^ 

TJnlpss KyTVif nfhpr parfriRrs or unless they have abandoned the 
business, one or more but less than all the^gw^g^^veno^iuAonW to: 

(a) Assign the partnership pi^OD^ty in frS^^^^S^a^^^i^he assignee's 
promise to pay the debts or tl?e partnership, 

(b) Dispose "f j h e gnnd vyj[H of the business, 
(c) Dd any other act which would make it impossible to carry on the ordinary 

business of a partnership, 
(d) Confess a iudg;ment. 
(e) Submit a partnership claim or liability to arbitration or reference. 
No act of a partner in contravention of a restriction on authority shall bind 

the partnership to persons having knowledge of the restriction. 

Section 13 of the Uniform Partnership Act provides: 

Where by any wrongful act or omission of any partner acting in-the ordinary 
course of thelbusiness ofdiejaftner.ship or.with the authority of his co-partnei^ 
losS-OX injury is caused to any person, not being a partner in the partii^hip, or 
any penalty is incurred, the partnership is liable therefor to the same extent as 
the partner so acting or omitting to act. 

Thus a partner has the power to bind the partnership both in tort and 
in contract. 

1 Bole V. Lyle et al., page 656. 
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5-27. Express and implied powers. By express agreement, authority 
that cannot be exercised by any of the other partners may be given to 
a particular partner. This authority may be limited to a particular act, it 
may be general, or it may be authority which would seem to go beyond 
the scope of the usual authority of an agent not specially authorized. The 
limitation of the authority of a partner as an agent does not bind third 
persons have no knowledge of the limit of authority.^ 

I n t E e a ^ e n c e of an express agreement describing the powers of the 
partners, each partner has implied power to do all acts necessary for 
carrying on the business of the partnership. The nature and scope of 
5ie business and what is usual in the particular business determines the 
extent of the implied powers. 

5-28. Trading and nontrading partnerships. Partnerships for the pur-
pose of determining the limit of a partners powers may be divided 
into two general classes—trading and nontrading partnerships. A trading 
par tners l^ js_one which has for its primary purpose the buying and 
selling of commodities. In such a trading firm, each partner has an implied 
power to borrow money and to extend the credit of the firm, in the usual 
course of business, Iw signing npgoHablp pappr^ 

A nontrading; partnership is one that does not buy and sell commodities. 
biit that has~for its primary};|^urposfiXhe production of commodities or is 
organized for the purpose of selling services, such as professional partner-
ships. In such partnerships a partner s powers are more limited and a 
partner does not have imphed power to borrow money or to bind thejirm 
on negotiable paper. However, where the act is within the scope of the 
partnership business, a member of a nontrading partnership may_hind__ 
the firm by the exercise of implied authority just the same as a partner 
in a trading partnership. 

5-29. Notice and admissions. Each partner has implied anthority to 
r ^ i v p nntiVp fr>]- all of the Other partners concerning matters within the 
pmsuit of the partnership business: and k n o w l e d ^ e ^ t g J ^ ^ ^ j ^ ^ ^ a ^ e r 
in his mind, but not revealed to the other partners, is notice to the part-
nership. Knowledge of one partner is knowledge of all. This knowledge. 
however, must be knowledge obtained within the scope of the partnership 
business. If the partner could have and should have communicated knowl-
edge to the other partners and fails to do so, his failure would be charge-
able to the firm. This rule does not apply, however, if fraud is perpetrated 
on the partnership by the partner having such knowledge. 

Admissions or representations, pertaining to the conduct of the partner-
ship business and made by a partner, may be set up as evidence against 
the partnership. 

2 Picone v. Commercial Paste Co., page 657. 
®Holloway v. Smith et al., page 658. 



656 BUSINESS ORGANIZATIONS POWERS ANI> LIABILITIES OF PARTNERS 657 

5-30. Ratification. Acts of the partners with respect to third parties, 
which have been committed wrthout authority express or implied. maY_ 
b e a t i f i e d by the copartners, thus binding the firm. Whether there is a 
ratification is always a question of fact in each particular case, and such 
question is determined by the general law of agency. 

P O W E R S A N D L I A B I L I T I E S C A S E S 

BOLE V. LYLE et al. 
1956, (Tenn. App.), 287 S.W.Sd 931 

Lyie, Peters, and Barton were partners operating a business of manu-
facturing packing crates and other wood products. The partnership had 
purchased a tract of timber and were cutting it into lumber to supply 
their needs. Barton, the managing partner, entered into a contract to sell 
lumber to the plaintiff and received payment therefor. The lumber was 
never delivered to plaintiff and Barton never acounted to the partnership 
for the money received. Plaintiff sought to hold the partnership account-
able. The lower court held that Lyle and Peters were not liable. The 
plaintiff appealed. 

M C A M I S , Presiding Judge. . . . The general rule is that each_partnCT 
is a general agent of the firm but onlv for the purpose of carrying on the 
business of the partnership. Any sale by a partnpr bp v.qlifl mnst-be in 
^rtheranne of the partnership busine-SS. within jha-reaL-SCQpe^jjf the. 

mMy-mndlide,-irQm,uall_the 
mcumstances, to be embraced within it. J f the act. is e m ^ a c e d -Wifliin 
the partnership business or incident to such business according to the 
ordinary and usual course of conducting it, the partnership is bound re-
gardless of whether the partner, in performing the act, proceeds in good 
faith or bad faith toward his copartners. _ 

Sales made by a partner in a trading firm are, of course, not viewed 
with the same strictness as in nontrading firms such as here involved be-
cause in trading firmssaj^are usually within the scope of the business 
while in nontrading firmT^^axe e x c e ] ^ n a l and only incident^ to 
the main business. A priori, in determining whether an act is within 
the scope of the business it is of importance, first, to determine the char-
acter of the partnership operations. (Cases cited.) 

W e think the case here presented is simply that of a nonresident, un-
familiar with the partnership operations, being defrauded by one of the 
partners acting in a matter beyond both the real and apparent scope of. 
the business and beyond the real o ^ p p a r e n t scope of J h e ^ e n c y . There 

was nothing in the firm name to suggest that it was in the business of 
selling lumber. Complainant chose to deal with one of the partners with-
out knowing anything of the nature of the partnership operations and 
we agree with the Chancellor that the nonparticipating partners were in 
no way responsible for his loss and that recovery should be against 
Barton alone. 

Affirmed. 

PICONE V. COMMERCIAL PASTE CO. 
1952, 215 Miss. 114, 60 S.2d 590 

The plaintiff, Commercial Paste Co., brought this action against Mrs. 
Picone and Martin Cox, partners in a floor covering business operated 
under the name of Gulfport Linoleum Mart. The plaintiff had sgld and 
deliyei:ed_jii£i:chflndise upon order of Cox. Mrs. Picone contended that 
Cox had no authority to bind her to pay for the merchandise. The lower 
court ruled in favor of the plaintiff and Mrs. Picone appealed. 

ROBERDS, Presiding Judge. On June 18, 1948, the parties executed 
written articles of partnership containing this provision: 

Neither of the partners is to become surety, drawer, acceptor, or endorser, in 
any case whatever, except in and for affecting the partnership, without the con-
sent of his copartner, and neither of the partners shall have the right to buy or 
contract for or on account of the partnership without the consent of his co-
partner; that is, both of said partners shall act co-jointly and be consulted and 
agree on each transaction affecting the business of the partnership. This agree-
ment is to be binding on the partners and the public generally, and for such 
purpose these articles of copartnership shall be recorded in the office of the 
Chancery Clerk of Harrison County, Mississippi. 

. . . Mrs. Picone testified she did not give her assent to this order and 
did not know about it at the time given. She, therefore, says the quoted 
provision of the articles of partnership relieves her of any liability. In 
support of her contention she relies upon the rule that a partnership may 
be limited and if those dealing with it have notice of the limitation, then 
the partners are not liable for acts beyond such limitation. Of course, that 
rule is well established. . . . However, it has no application to the facts 
of this case. It is not contended appellee had any actual notice of limita-
tion of the powers of the partners. It is said the written agreement was 
recorded and this gave constructive notice to appellee. But the written 
order to appellee by Cox was given June 4, before the written agreement 
was had between the parties. Cox then had full power to bind the part-
nership within the scope of the partnership-JbiLsiiies&^at least, as to 
appellee, he apparently had such power. If he did not as a fact have that 
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power appellee had no notice of the limitation. The fact t h a t ^ written 
agreement was later made between the parties and recorded some nine-
teen days aiter the^order was given could not reach back and nullify the 
power and authority possessed by the partners on June 4th. 

Affirmed. 

HOLLOWAY V. SMITH et a I. 
1955, 197 Va. 334, 88 S.E.2d 909 

The defendants Smith and Ten Brook were partners in the automobile 
business under the name of Greenwood Sales and Service. Defendant Ten 
Brook borrowed $6,000 from the plaintiff and gave a partnership note in 
return. It is contended by the Smiths that Ten Brook borrowed the 
money to make his initial capital contribution to the partnership and that 
the obligation to repay was solely that of Ten Brook. They also contended 
that Ten Brook lacked the authority to bind the partnership on the note. 
The lower court held that the Smiths were not liable on the note. 

S P R A T L E Y , J. Greenwood Sales & Service was a trading or commer-
cial partnership, and in the course of its business, it borrowed money for 
carrying on its business in the usual way. 

. . . It is settled law in Virginia, both by statute and in numerous 
decisions that a partner is an agent nf thp! firm for the purpose of the 
partnership business, and may bind all partners by his acts within the 
scope of such business. It is of no consequence whether the partner is 
acting in good faith with his copartners or not, provided the act is within 
t h e _ ^ p e of the partnership's business and professedly^fOTjhe firm, ^ d 
third persons are acting in good faith. 

. . . Pertinent here is this statement from 40 Am. Jur., Partnership, 
§ I I at p. 134: 

The character and nature of partnerships ordinarily determine the^^owers, 
amdjiabilities of different classes of partners.. In this ofmnRotinn. the most im-
portant distinction exists between trading or commercial partnerships and those 
whict^re not organized for the purpose of trade or commerce. Greater powers 
arelm^fidlv given to mei^ers of theTormer as compared witTi The semnd type 
of partnCTships, such as in the matter_^_dj,awing or endorsing, nggotiable instru-
ments-

The Smiths selected Ten Brook as their partner. The partnership was a 
going concern when the $6,000 note was executed. In the absence of a 
restriction on his authority, known to Mrs. Holloway, Ten Brook had the 
same power to bind the partnership as his copartners had. Ten Brook, 
as the agent of the partnership, solicited the loan professedly for the firm, 
and executed the note evidencing it, for "apparently carrying on in the 
usual way the business of the partnership" of which he was a member. 
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The court held that the Smiths as well as Ten Brook were liable on the 
note. 

2. 

Review Questions and Problems 

1. A and B are partners in the hardware business. It is expressly agreed in 
the partnership agreement that the full duties of management shall be 
entrusted to A and that he shall be the only purchasing agent of the 
firm. Despite this fact, B orders from the X Company certain hardware 
for the firm. A refuses to accept the goods for the firm. Is the firm 
liable in damages to the X Company? ¥<>4 — 
A, B, and C were partners in a garage business. Parts necessary to the 
repair of a customer's car were not in stock and A suggested that the 
customer pick them up from a supply firm. While en route to obtain 
the parts the customer was involved i n ^ i a w ^ e n t and X was injured. 
Is the partnership liable to X.? . 

3. A and B are partners in the retail clothing business. Being short of 
funds in the business. A, without the consent or knowledge of B, bor-
rowed $500 from C and gave him a chattel mortgage upon the fixtures. 
Is the mortgage good? - h ^ 

4. X, a partner, was driving a vehicle owned by the partnership for his_ 
own purposes. He had the permission of the other partners to use the 
vehicle. His negligent operation resulted in an injury to Y. Is the 
partnership liable to Y.!̂  / ^ i 

5. A, B, and C are partners. The firm owes X $500 for goods furnished to 
it. X obtains a joint judgment against A and B for the amount. They 
are " n a ^ to pay the judgment. May X recover in another action 
against ic? Suppose X had released C from all liability upon the debt, 
what would have been the efî ect upon A and BP 

6. A and B conducted a partnership business called Union Wallpaper Co. 
X came to the partnership store and stepped into an unlignted, un-
guarded elevator shaft where no warnings were posted. B was solely 
in charge of the store. X obtained a judgment against the Union Wall-
paper Co. Assuming the partners and the partnership are all solvent, 
from whom may the judgment be collected? ^ 

7. A and B were partners in the business of buying and selling stocks and 
bonds. B sold some bonds to X and guaranteed on behalf of the firm 
that the bonds would be paid. The obligor on the bonds defaulted. Can 
X recover from both A and B? 



3 
D i s s o l u t i o n 

5-31. Nature. Dissolution of a partnership is effected when the part-
nership relation is destroyed by any partner's ceasing to be a member of 
the firm. Under the Uniform Partnership Act, disso|]^tion may occur 
without violation of the partnership agreement: (a) by the termination of 
the stipulated term or particulari^ertak|n^ specifi in the a g p e i ^ t : 

undertalcing is who 
have not assigned their interests or suffered them to be charged for their 
separate debts either before or after the termination of any specified term 
or particular undertaking; or (d) by the expulsion, in good faith, ^f_any 
partner- from the business, in accordance with such a power conferred 
by the partnership agreement. 

5-32. Dissolution by act of partner in violation of the partnership 
agreement. A partnership agreement originally created to continue for 
a definite term, in which no provision is made for dissolution prior to the 
expiration of the period, may be dissolved before the expiration of such 
period by the acts of one of the partners "in contravention of the partners' 
agreement. 

" By reason of the partnership agregmfipt there exists between 
the partners a principal and agency relationship. As in the law of agency, 
each partner has the power, but not the right, to revoke such relationship 
and in so doing is liable for damages. A partnership may always ,b&_dis.-
s o K ^ . Because of the peculiar personal relationship necessary in the 
"TomTation and carrying out of a partnership agreement, a court of equity 
will not grant specific_pgrformance for the continuance'of3,.pMnersS^ 
evenlhough the agreemOTt provides that such partnership shall continue 
for a long period of time. As a conseque^e of such breach_the_mthdraw-
ing partner becomes liaMe for the damages sustained by the other_parties. 

S^^JTHy'oj^ration of law. I f ^ r i n g the jBsriPd^of the partnership, 
events occur that make it i m P Q s s i W B r T y e g g S F t E e ~ ^ r t n e r s h i ^ ^ 
tinue, it will be dissolved. j u c ^ A ^ nrconditionT>re: dg^^ 

^ M ^ e of "th^partners nr a în -tl^fi whichmakes the continuance of thebusinessjUegal-
^~X"partngrshj^is a personal relationship exi,sting bv reason of contract. 
Therefore, when one of the partners dies, the partnership is dissolved. 
l l ie fonner^^SCTS^nnrt 'b ind the estate of J h e deceased partne£j3y a 
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even though it was expressly intended by the decedent 
that the^rtnership be continued^lthough partnership agreements o ^ 
caiionaiiy F O ^ d e W ^ ^ existence of the partnership after 
t h ^ e a t ^ o r t E e ^ p a r t n e r , the agreement does nstJaipd the lepal r e p r e . 

sentatives of the deceased" p a r f n e r t n 

Occasionally articles of partnership provide t h a F V d e c ^ e d partners 
interest in the firm may be retained by the survivors for a limited period. 
Such provision may be enforced and the partnership extended beyond the 
death of a partner. Although the authorities are not unanimous, it has 
been held that ^ e estate_of a deceased partaer is liabl^, for further trans-
actions^, ~ ^ 

If, during the period of a partnership, a law is passed which makes 
continuance of the business illegal, the partnership will be dissolved. 
Also a partnership composed of residents of different countries could not 

continue, upon the declaratioyi of ^^^ such '^^untries 
becaus^uch parties would be enemies. 

The banknir>tci;_Qf a partner will di.ssnlvp thp partnprchip because the 
control of his property passes to his, assig'nee-flr trustee for the benefit 
of the creditors in somewl^J^e^ame_wayJhat the control of the prop-
erty passes to theTegafrepresentatives upon the death of a partner The 
mere insolvency of a partner will not be sufficient to justify a dissolution, 
ui^ss there has been ari assignm_ent.„oiJu;i assets. The bankruptcy of 
the firm itself is a cause for dissolution, as is also a valid assignment of 
all' the firm assets for the benefit of creditors. 

5-34. Dissolution by court decree. Where a partnership, by its agree-
ment, is to be continued for a term of years, circumstances may arise 
which might make the continued existence of the firm impossible and' 
unprofitable. Therefore, upon the application of one of the partners to a 
court of equity, the partnership may be jiissoly-ed. The following are the 
circumstances and situations that will give a partner a right to ^gjnto-
a court of equity for dissolution: 

Where a partngj^ becomes totally jnranacitatpd tri r.nnrlnri- business and 
to perform the duties requiredjiader the contract for partnership, the, 
court of equity-AviHpTTp(5ira][^Tiratif)ri by any of the partners, declare a 
dissolutiop. In^anitv of one of ttlgmBi^^"^'"'' not-nenessarily dissolye 
the partnership. If, however, a partner is deciaredjnsane^by-a judicial-
process, the partnership is dissolved. 

Where o ^ g ^ g s ^ ^ j ^ and neglect or breach of 
d u ^ t o sucli a m T x t S r m ^ ^ ^ ^ l ^ p s M l l f e t o ' S r t y out the purposes of the 
partnership agreement a dissolution will be decreed at the request of 
the reir^ning partners. The court will not interfere and grant a decree 
of dissolution for mere discourtesy, temporary in^onyenience, differences 
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of o|>ipion, or errors in judgment.^ T I ^ misconduct nmst be of such gross 
nature tjiat the cnntimied operation of the business would be.unprofit-
able. Where a partner willfully and persistently commits a breach of the 
pSlnership agreement, misappropriates funds, or commits fraudulent 
acts, the partnership will be dissolved. A partnership that was entered 
into by reason of fraud may be dissolved on the application of an in-
nocent party. But, if the defrauded partner continues in the partnership 
with the knowledge of the fraud, no decree of dissolution will be granted. 

E F F E C T O F D I S S O L U T I O N B E T W E E N 
T H E P A R T N E R S 

5-35. Effect of dissolution on powers of partners. U p o n ^ i s s d u t i o ^ 
partnership is not terminated, but continues in e x i s t e n c T f o r ^ g j u r p o s e 
of j^ n d i n g up the partnership affairs. The . jji^|g§^of w ^ i n g 
yoI^S^the liquidgtinn nf the nartnershit) assets s ^ n a t cash may be 
a t t ^ o to pay cr 
tion terminate 

litors and to m! 
leai 

Insotar as it may 
led transactions, or to 

Mn to the partners. J^ j jgo^-
•j^^arr^ggtij^pr-to act for t t e p a r ^ r j h i g , 
issary to create liability 

iidatejthe_assets of the fii^Hna^M^^ 

In the event of dissolution resulting from the death of a partner, title 
to partnership pro2grty_remains in the surviving partners for purposes 
of liquidation. Should death of one of the partners occur,Jtoth^real and 
personal property is, through the s ^ i v o r s , ma3e available tq_cre^prs . 
If all of the redty is not required to satisfy firm obligations, the dis-
position to be made of the remaining real estate depends on whether 
the firm operates under the common law or the Uniform Act. Under, the. 
Act, all realty is treated as though it were personal propertY,_^4bf!-airvi¥--
ingTwtnpr-; finally aopnnntin|T i ^ a l l y in cash, t o j h e personal_jepre-

' s e ^ t i ^ o f the deceased ^ a r j ^ for" the latter's share in the proceeds 
of liquidation. In those states~which have not adopted the UnifomiAct, 
the surviving partners _are authorized to sell o n l ^ h a t portion of the 
r ^ l t y w h i c E j s j i e e d e O o r d ^ payment of d ^ t s . The ims^y portion, to 
the_extenrof the deceased partner's interest therein, passes directly to 
the latter's heirs and is subject to widow's dower and the ordinary inci-
dents of real property that passes by descent. 

5-36. Right to contribution for liabilities incurred after dissolution. 
Under the Act, if the d^olution is caused by the act, deatk.--Qr-barik-

1 Lunn V. Kaiser, page 667. 
2 Cultra et al. v. Cultra et al., page 668. 
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ruptcy of one of the partners, each partner will be liable, fust as if no 
dissolufibn fiadTaRen place, upon any contracts enteredinto by one oT 
the partners after the dissolution. However, if the contracting partner 
had knowledge or notice of the dissolution he has no right to bind the 
other partners or the estate of the deceased partner. In those states 
where the Uniform Partnership Act has not been adopted, and the part-
nership is dissolved by death or bankruptcy, each person, including the 
partners, must take notice of such death or bankruptcy whether or not 
they have actual knowledge of the fact. Therefore, if A, a partner in the 
firm of A, B, and C, enters into a contract after the death or bankruptcy 
of C, he must assume the entire liability of the contract, although he or 
the other partner is ignorant of the death or bankruptcy of C. Under the 
Uniform Partnership Act, however, A may call upon B and the estate of 
the deceased partner to assume their proportionate share of the liability 
and to contribute to any loss which may be sustained on account of such 
contract. 

5-37. Right of partners after dissolution. Where the dissolution is 
caused by any act other than the breach of the partnership agreement, 
each partner, as against his copartners or their assignees, has a right to 
insist that all the partnership assets be used first to pay firm debts. After 
firm obligations are paid, remaining assets are used to return capital in-
vestments, proper adjustments for profits and losses having been made. 
All of the surviving partners, except those who have caused a wrongful 
dissolution of the firm, have the right to participate in the winding up 
of the business. The majority may select the method or procedure to be 
followed in the liquidation, but the assets, other than real estate, must be 
turned into cash unless all the partners agree to distribution in kind. 
Under the Uniform Act, realty is treated as personal property the same 
as any other asset and should be liquidated. Should the last surviving 
partner die prior to the final accounting, it becomes the duty of his le^al 
representative to complete the liquidation. 

5-38. Continuation of the business after dissolution. If a partner-
ship which is to continue for a fixed period is dissolved by the wrongful 
withdrawal of one of its members, the remaining members may continue^ 
as^partners if they have settled with the withdrawing partner for his 
interest in the jartnershin^The remaining partners, in determining the 
mterest of the withdrawing partner, have the right to pay him his jhare 
in_cash, less damaggs^n the calculation of his share, the good will of the 

_ ^ i n e s s is not taken into consideration. Under the Uniform Partnership 
" X c t i f n o accounting is made at the time that the partner withdraws, the 

^ ^ ^ - - - - — 

remaining partners may continue the business for the agreed period by 
securing the payment of such withdrawing partner's interest by a bond 
approved by the court, covering not only the partner's interest at the 
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time of the withdrawal, but also indemnifying him against any future 
liabilities of the continuing partnership. 

The right of the partners to expel one of their number is determined 
entirely by the partnership agreement. Thus, the right to continue after 
expulsion, as well as the amount which the expelled partner is to receive, 
depends exclusively upon the articles of copartnership. 

E F F E C T O F D I S S O L U T I O N A S T O 
T H I R D P A R T I E S 

5-39. Liability existing prior to dissolution. Although the_dissolution 
^ f a partnersjupJgrroiiiates^Jhe, authority^ 0 the partners to create future 
liability, it does not djsjiharge the existing liability of any partner. An 
agreement between the partners themselves that one or more of the part-
ners will assume the partnership liabilities does not bind the firm credi-
tors. However, ujion dissolution, a partner may be discharged from any 
existing hability by an agreement to that effect in which he. the partner-

jhip~crec[Itors. and fhp rpmaining partners join. Such an agrf^ement must 
satisfy all the requirements for a novation. If upon dissolution of a part-
nership, an incoming partner or the remaining partners promise to assume 
the liabilities of the dissolved partnership, such liabilities will be dis-
charged as to the withdrawing partner if any creditor of the partnership, 
knowing of the agreement, changes or alters the character of the liability 
or the time of its payment by agreement with the new firm. 

The individual estate of a deceased partner, where firm assets are in-
su£Bcient to pay firm debts, is liable to third parties for all debts created 
while he was a partner, subject, however, to the payment of his separate 
debts. 

S-40. Notice to the creditors of the firm. Transactjons-fiotered, into 
wntVfng^er creditors of the firm w T ^ a ye not received actyftl knowledge 

lTFTEe""dis^lutiQa]co^^ P F t ^ ^ r haswithdrawn. 
Totice ̂ ^ e ~ 3 i s s o l u t i o n is not necessary at common law, where the dis-

solution has been caused by the operation of the law. If the dissolution 
has been caused by agreement or an act of the parties, noticejhat carries 
knowledge to all persons who are creditors to the finn is requirec" 

a retiring t 
Kave extend 

the revocation of agency.^ Therefore, a re t i i jg^ partner to 
give~nodc^^ot dissoTutiop jo S o s e ^ ^ o Mye extended credit to the old 
Hrm^^foiffiig that knowledge of the dissolution has not been acquired 
Tfi some othef ftTairt^er. will Be lialjle on "contracts of the new firm. Under 

is required even though fheniuform Parfner^Tp. 

3 Letellier-Phillips Paper Co. v. Fiedler et al., page 
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tfig^issolution i s ^ a ^ ^ ^ y operation of law, except where a partner 
becomisbanla'upt. In the latter case notice is not required. 
" 5 ^ 1 . N^ i ce to the public generally. Where the dissolution is caused 
by an act of the parties, the partners vdlLcontiiiug_to be liable to all per-
sons who formerly dealt with the firm, unle^ss noticp of such .^ .olution is 
eiyei^to the public at large. This does not mean that notice of the dis-
soTutibn must be brought to the attention of all third parties. Notice by 
piAlication in, a newspaper in the community where the business has 
been transacted of notice of the dissolution by a properly addressed en-
velope placed in the mailbox is sufficient. 

The duty to impart notice is broadened by the Uniform Act to include 
those situations where dissolution results from operation of law. Thus, 
in states operating under these laws, it becomes the duty of the legal 
representative of a deceased partner to see that notice is given. Should* 
the continuation of the business become illegal, however, notice is not 
required, since all are presumed to be aware of the illegal nature of the 
enterprise. 

Where a partner has not actively engaged in the conduct of the partner-
ship business and creditors had not learned that he was a partner and 
have not extended credit to the fii-m on the faith of such partner, he is 
under no duty to give notice to either of the groups mentioned above. 

5-42. The liability of an incoming partner. UMer the 
an incoming partnpj: causes a change in th^,-p^onne ersonnel of the partnership 
to the extent that a new firm is f o r m e d . ^ d he is, therefore, not |{ahle as 

"le may make a member of the new firm 
himself liable, however, to o l d ^ m creditors by assuming the liability. 
This agreement may takethe form of a novation, a contract of surety-
ship, or a mere contracj/^or the benefit of third partiesj<^der the Uni-
form Partnership Act, however, a nerson aybniiiUSiî  
existing partnership is, as a member of the firm, 
iTO||||gjjgj|^fpr all o^gat ions created before his adHlBSBSW^hough 
previously he had b e ^ a partner. His separate estate is not liable for 
such obhgations, and the creditors of the old firm can look only to the 
firm assets aad to the members of the old firm. 

5-43. Creditors of the old firm and the new firm. Under the Uniform 
Partnership Act, if the business is continued without liquidation of the 
partnership affairs, creditors of the first, or dissolved, partnership are also 
creditors of ^ s partnership continuing the business. Likewise, if_the_part3. 
ners a s s ^ all their interest to a single^partner. who continues the busi-
ness without liquidatiro of the partneSiip affairs, creditors of tl^e ^is-
solved partnership are also cregitors' oF the single person so continuTng ~ 

^he business. Likewise, when all the partners or their representatives 
assign their rights in the partnership property to one or more third per-
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sons who promise to pay the debts and to continue the business, the 
creditors of the dissolved partnership are also creditors of the person or 
persons continuing the business. 

D I S T R I B U T I O N O F F I R M A S S E T S A N D 
L I A i i l L I T I E S O F P A R T N E R S O N D I S S O L U T I O N 

5-44. Distribution of firm assets where firm is solvent. Upon the dis-
solution of a partnership and a winding up of its business, an accounting 
is had to determine its assets and habihties. Before the partners^g^ga-
titled to participate in_any of the assets.jwhether firm creditors or not. ^ 
£rm credito^s^^gj|j|^r than nartners arp e^tjtlprl j-r. Tjf, pai'rl After firm credi-

le partnership are distributed among the 

•ed partner v ^ has made advai^ces t ^ t h e firm, m has j n ^ 
i7nr on^l^TTgifTrrfheTRn, is ^r}]:itled to b ^ r e i i ^ u r s e d . 

are paid, the assets 
partners, as follows: 

1. 
liabi' 

_ ^ a ^ a r t n e r is then entitled to the return^ of the 9apital which he 
has contributed to the firm. 

3. Any balance is distributed as profits, in accordance with the partner-
ship agreement. 

5-45. Firm creditors against firm assets. When the firm is insolvent 
and a court of equity has acquired jurisdiction because of a bill for ac-
counting, a petition by creditors, or an insolvency proceeding, etc., over 
the assets of the partnership, together with the assets of the individual 
partners, the assets are distributed in accordance with certain well-
defined rules. 

Persons entering into a partnership agreement, by virtue of the con-
tract itself, impliedly agree that the partnership assets shall be used for 
the payment "f th| |||m dj-ys before the payment of anv ir ' 
of the partners. Consequently, a court of eauity, in dis t r ibuT^ 
sets, will give priority to firm creditors y ^ f i r m a ^ t as against"^ 

!rs and will givi rate creditors of the individual partners" 
ind.Vidnal p^^r^ers in the ^eoifprs 

g i v e m j ^ 
ssets^t the partners^ as 

creditors. This principle is called '^arshallmg assets." Eajch 
class of creditors isliot permitted to use the fund belonging to the other 
until Fhe claims of the other have been satisfied. Since the firm creditors 
have available tÂ m fnnrls nnt- of which to seek p a y m e n ^ j m ^ S j ^ an 
t ^ e i ^ i ^ u a l assets nf tVip por^-npry—and individual creditors Qt the 
p a r t n e r s ~ E i v & ^ n H S j | ^ i ^ equity compels the 
firm assets betore 

^ ^ ^ • creditSfs to exhaust 
avmg recourse to the partners' individual assets.^ 

* Casey et al. v. Grantham et al., page 670. 
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Hence the rule, "firm creditors in firm assets and separate creditors in 
separate assets." This rule does not apply, however, if a partner conceals 
liis existence and permits the other member of the firm to deal with the 
public as the sole owner of the business. Under these circumstances the 
dormant partner by his conduct has led the creditors of the active partner 
to rely upon firm assets as the separate property of the active partner, 
and by reason of his conduct the dormant partner is estopped from de-
manding an apphcation of the equity rule that firm assets shall be used 
to pay firm creditors in priority and individual assets to pay individual 
creditors. Thus the firm assets must be shared equally with firm creditors 
and the individual creditors of the active partners. Since the firm assets 
may not be sufficient to pay all the firm debts when depleted by ^ y m e n t s 
t o l n d f ^ d u a r c r e d i t o ^ there may be unpaid firm creditors, and dormant 
partners will be per^nally liable. Since the firm creditors' right to firm 
property rests upon the partners' right that firm assets be used to pay 
firm debts, the conduct that estops a dormant partner also denies the 
creditors such a preference. Furthermore, the creditors who relied upon 
the assets in the hands of the sole active partner cannot claim a prefer-
ence when later they learn such assets were partnership assets. 

5-46. Firm creditors against individual assets. Just as the individual 
creditors are limited to individual assets^ firm creditors are limited to 
fan assets^-Therefore, firm creditors are not entitled to paymenf nut of 
thgjndividual assfits-oLlhe partners until the individual creditnr<! b^ve 
been paid. This rule applies, even though the firm creditors may, at the 
same time, be individual creditors of a member of the firm. There are 
two main exceptions to this general rule. (1) Where there are no firm 
assets and no living solvent partners. The rule for the limit of firm credi-
tors to firm assets applies only where there are firm assets. If no firm 
assets or no living solvent partner exists, the firm creditors may share 
equally with the individual creditors in the distribution of the individual 
estates of the partners. (2) If a partner has fraudulently converted the 
firm assets to his own use, it follows that the firm creditors will be en-
titled to share eqvially with individual creditors in such partner's indi-
vidual assets. 

t ) I S S O L U T I O I ^ C A S E S 

LUNN V. KAISER 
1955, (S.D.) 72 N.W.2d 312 

Plaintiff and defendant were partners in the farming and livestock 
business. They became involved in a series of arguments over matters of 
a trivial nature and plaintiff brought this action to dissolve the partner-
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ship. The lower court ruled in favor of the plaintiff and the defendant 
appealed. 

R U D O L P H , Presiding Judge . . . The evidence also discloses several 
minor incidents such as arguments about walking across the lawn, the 
amount of cream furnished plaintiff, the pounding on the house being 
remodeled while defendant's children were asleep, and perhaps other 
similar incidents. 

It may be conceded that the relationship between the parties was not 
that of bosom friends but nevertheless the purpose for which the contract 
was entered into succeeded and the personal animosity, if such it may be 
called, existing between the parties did not detract from the successful 
conduct of the business. 

. . . W e find nothing in the record to support any determination that 
plaintiff was deprived of any right of direction he had under the contract. 
The real dispute here relates to discord over trivial matters, for which 
both parties were responsible. No doubt the bringing of this action only 
added to the discord, as plaintiff testified the parties were only on speak-
ing terms during the two months preceding the trial, but defendant can-
not be charged with commencing these proceedings. 

The agreement expires by its own terms on March 1, 1956. It does not 
clearly appear that the plaintiff will suffer any loss by the continuation 
of the relationship during the existence of the agreement. The trial court 
stated in his memorandum opinion, "I am unable to determine that one is 
more responsible for this situation than the other. . . ." Under these cir-
cumstances we believe the harsh remedy of dissolution is unnecessary. 
We are inclined to agree with the Pennsylvania court, "Differences and 
discord should be settled by the partners themselves by the application of 
mutual forebearance rather than by bills in equity for dissolution^Equity. 
is notajefergfi jof^m^ A going and prosperous business 

I d i r n o T b ^ ^ s o l v e d merely because of friction among the partners; it 
will not interfere to determine which contending faction is more at fault." 

Reversed. 

CULTRA et al. v. CULTRA et al. 
1949, 188 Tenn. 506, 221 S.W.2a 533 

Four people (Cultras) were partners doing business under the trade 
name "Morning Star Nursery." The partnership acquired several tracts 
of land. Two of the partners have died. A controversy arose as to the 
rights of a child of one of the deceased partners in the partnership real 
property. The lower court held that the interest of the deceased partners 
was personalty and that the surviving partner had a right to sell this 
land and then distribute the proceeds as other partnership property. 
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B U B N E T I , J . This case presents the question of whether or not the real 
estate owned by a partnership, purchased by said partnership vdth part-
nership funds for partnership purposes, and not needed to pay partner-
ship debts, descends to the heirs of a deceased partner or continues to be 
personalty and subject to the laws of distribution. 

. . . Courts of other states, in construing the Uniform Partnership Act, 
adopt the rule of "out and out" conversion, that is, that when the property 
is a ^ q i ^ d by the partngrghip, from the partnership fund, for partnership 
purposes^ it becomes perjon^a^ltx for all purjoses. The most notable of 
these cases is Wharf v. Wharf,'306 111. 179, 137 N.E. 446, 449. 

These cases, and the holdings last above referred to, in effect adopt the 
English rule. This rule is that partnership realty must be regarded as 
£555onalty^or aU 

andjisedjQi:.p>aitna:ship^purposes is an "out and^put" 
conversion to personalty so that it will be distributed as such. 

. . . It is true that in the Wharf case the partnership was solely for the 
purpose of dealing in real estate and that the general rule is that real 
^ a t e j g a r t n e r s h ^ are considered as personalty, and must be distributed 
as such. We consider the reasoning in the Wharf case, that is, that the rule 
is changed as to all partnerships, whether real estate or otherwise, by 
reason of the passage of the Uniform Partnership Act, is the most reason-
able rule and is one that we should adopt and do adopt as the applicable 
rule in this State. 

In this construction and application of the Uniform Partnership Act, we 
are meeting and reaching the intent of the Legislature in passing this Act. 
By so doing the_cTOversion of real estate into personalty for certain pur-
poses and then when those purposes have been met,^ reconverting the rgjd 
estate b a ^ i n t o realty is done away with by this Act. By this construction 
when a partnership once acquires real estate, with partnership funds and 
for partnership purposes, it then becomes personalty for all purposes 
and_can be conveyed according to the terms of the Act as other partner-
ship_prgpCTty. This seems a sound rule to apply and we are applying it 
here. 

From what has been said above, it results that the decree of the Chan-
cellor must be affirmed. 

LETELLIER-PHILLIPS PAPER CO. v. FIEDLER et al. 
1949, 32 Tenn. App. 137, 222 S.W.2d 42 

The plaintiffs brought this action to recover from the defendants as 
individuals anc^ members^ of a partnership) for merchandise sold an3 
d i l h ^ e d to them. A corporation had been formed by the defen3ants " 
which toolTowr their individual and partnership assets. The_glaintiffs 
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alleged that t l ^ were^ot^wgre that the_gartnership had been converted^ 
into a corporation. From a judgment in favor of the plaintiffs, defendants 
appealed. 

S W E P S T O N , J. The suit is on account for merchandise sold and deliv-
ered and the essential question in the trial below was whether there was 
partnership liability or corporate liabihty, the partners having operated 
as such for about a year and having later formed a corporation. 

. . . The bill alleges that about December 24, 1945 complainant agreed 
to extend credit to defendants, Fiedler & Sullivan, individually and as 
partners trading as Fied-Sul Paper Mills. That upon the pledge of the 
individual credit of the defendants complainant began shipping them 
merchandise. 

That the account about January 1, 1947 was current and amounted to 
$6,855.26. That subsequently the balance began to grow larger until on 
August 1, 1947, it amounted to $26,890.70, which later upon demand was 
reduced to $24,060.74 at which figure it has remained, because all pur-
chases lately have been for cash. 

That about August 1, 1947 complainant learned for the first time that a 
corporation had been formed by defendants and that it had taken over 
certain assets of the individuals and of the partnership all without notice 
to complainant. 

That it had never dealt with the corporation and had relied upon the 
credit of the partnership and the individuals composing it and that said 
transfer of assets was fraudulent, etc. 

. . . The cases show that the notice may be an express notice or mav be 
jmphed from sufficient circumstances. However obtained, it must be 
sufiBcient to amount to actual knowledge where one who has been dealing 
with the firm before dissolution is involved. The knowledge may be con-
structive as to those who have not dealt with the firm before dissolution. 

Affirmed. 

CASEY et a I. v. GRANTHAM et a I. 
1954, 239 N.C. 121, 79 S.E.2d 735 

The plaintiff, Casey, brought this action against the defendant Harold 
J. Grantham, his partner in the sawmill and cotton gin business, for a 
partnership accounting and against the defendant Clarence Grantham to 
enjoin the foreclosure of a deed of trust on partnership property and on 
the home and farm of the plaintiffs until a partnership accounting is had. 
The deeds of trust had been given to secure a loan made to the partner-
ship by the defendant Clarence Grantham. The plaintiffs contend that 
the partnership property is well worth the amount of the debt owed by 
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the partnership to Clarence Grantham. The lower court sustained a 
demurrer to the complaint and the plaintiffs appealed. 

P A R K E R , J. . . . G.S. § 59-68 (1) reads: 

When dissolution is caused in any way except in contravention of the partner-
ship agreeme^, each partner, as against his copartners and all persons claiming 
through J h e a ^ respect of theiLiaterestJn the partnership, unless otherwise 

fcay have the partnership prnpprty applied tn_discharge its liabilities, 
and the surplus applied to pay in cash the net amQunES^^^mp^TtETTSS^ 
partners. 

. . . It is said in 68 C.J.S., Partnership, § 185, p. 639, "The right, in 
equity, to have the partnership and individual assets marshaled is for the 
benefit and protection of the partners themselves, and, therefore, the 
equity of a creditor, to the application of this doctrine, is of a dependant 
and subordinate character, and must be worked out through the medium 
of the partners or their representatives'-citing in support of the text 
Dilworth V. Curts, 139 III. 508, 29 N.E. 861, 865, where it is said "the 
right in equity to have the partnership and individual assets marshaled is 
one resting in the hands of the partners, and must be worked out through 
them." 

Each partner has the right to have the partnership property apph'^rl t g 
the payment or security of partnership debts in order to relieve him from 
personal liability. 

It appears that under the general rule as to marshaling partnership and 
individual assets, or under the application of a principle of equity similar 
to that rule, the rule that partnership debts may be paid out of individual 
assets is subject to the modification that the individual assets may be so 
applied where, and only where, there are no firm assets, or where the firm 
assets have become exhausted. It would Seem that the rationale for this 
modification to the rule rests upon the fact that the partners occupy 
the position of sureties in respect to their individual property being liable 
for the payment of partnership debts. 

. . . It may be that the property of the partnership conveyed in the 
deed of trust may not sell for enough at a forced sale to pay Clarence 
Grantham's debt in full-though the demurrer admits that it will—but 
that Harold J. Grantham may be indebted to the partnership in an 
amount to make up such deficiency, if such a deficiency should exist. 
How can that be determined, until there is an accounting between the 
parties of the partnership affairs? 

Under the rules laid down above it would seem to be plain that the 
plaintiffs have alleged sufficient facts to enjoin a foreclosure sale under 
the deed of trust until there has been an accounting and settlement of the 
partnership affairs between the partners, Casey and Harold J. Grantham. 
Under such circumstances it is the rule with us that an injunction should 
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be granted where the injury, if any, which the defendant Clarence Gran-
tham, would suffer from its issuance would be slight as compared with 
the irreparable damage which the plaintiffs would suffer from the forced 
sale of their home and farm from its refusal, if the plaintiffs should finally 
prevail. 

Reversed. 

Review Questions and Problems 

• A, B, and C are partners, and by the terms of the agreement the 
partnership is to continue for a period of five years. At the end of the 
third year conditions have arisen that indicate that the firm cannot 
continue except at a loss. B and C refuse to quit, and A files a bill to 
obtain an order for dissolution. Should he succeed?.,^*^ h e ^ t 

2. The majority of the partners in a partnership agreed to dissolw^ the 
firm prior to the date of termination specified in the partnership agree-
ment. A minority of the partners wished the business to c o r ^ u e for 
the balance of the term. Can the majority work a dissolutiefiTWould 
they be guilty of breach of contract in so doing? 

3. A partnership employed X as its general manager. One of the partners 
died. Is X's contract of employment terminated? 

4. A and B formed a partnership to operate a restaurant. A contributed 
a building and fixtures worth $8,500, and B contributed $3,000 cash. 
A obtained a dissolution of the firm on account of B's wrongful with-
holding of A's share of the profits in the amount of $5,500. After dis-
solution but before final judgment on the accounting and termination 
of the partnership, A formed another partnership with X and Y which 
made a profit operating the restaurant. Is B entitled to a share therein^ 

^ 5. A, B, and C are partners under an agreement whereby the firm is to 
continue in business for ten years. A causes a wrongful dissolution of 
the partnership and demand^is interest therein. May he demand 
that firm assets be liquidateor^s there any asset in which he is not 
entitled to share? 
A withdraws from a firm under an agreement with the surviving 
partners that they shall assume and pay all outstanding liabilities. A 
notified all creditors of his withdrawal from the firm. The surviving 
partners failed to pay the debts. Has A avoided liability therefor?18B-. 

7. A, B, and C take a new partner, D, into their business. He invests 
$3,000. What is the extent of his liability, if any, to creditors of the 
old firn^ What are the rights of creditors of the old firm, in com-
parison with creditors of the new firm, in the firm assets? 

8. A contracted to perform a vaudeville act for a partnership which 
owned a theater. Prior to the performance one of the partners died. Is 
A's contract terminated? tfC^ 

9. X, one of the partners iil a business firm, retired and the remaining 
partners continued to operate the business. They did not pay for 
goods which had been ordered before X's retirement but delivered 
subsequently. Does X have any liability for this purchase? • 

10. Aij insurance company issued a policy of fire insurance on partricrship 
pri»perty. Thereafter one of the partners retired. Would the insurance 
policy be effective subsequent to the r«tuement? 
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11. A and B were partners. By mutual agreement A retired and B con-
tinued to operate the business. B agreed to assume the obhgations of 
the firm existing at the time of A's retirement and notice to this effect 
was sent to all the firm creditors. If B does not pay these bills, can. 
the creditors look to A? «P 

12. A, B, and C are partners. The firm is insolvent and is being wound up 
in a bankruptcy court. The firm assets amount to $40,000, its liabilities 
to $80,000. A has personal property worth $12,000; his personaf 
habilities are $6,000. B has personal property worth $20,000; he owes 
personal creditors $15,000. C has no personal property and owes 
personal creditors $5,000. Marshal the assets of the firm and make the 
proper distribution between firm and individual creditors. 

13. A, B, and C are partners. A contributed $10,000, B contributed, 
$4,000, and C contributed his services. Upon dissolution it was foundi 
that the firm had assets of $50,000 and liabilities to outside creditors^ 
of $20,000. C had loaned the firm $1,000 and had paid $300 in taxes] 
and $450 insurance. Make the proper distribution of the firm assets.; 

14. A retired from a partnership in which he was associated with B. A 
authorized B to continue to use his name (A's), but later withdrew this' 
authority. Thereafter B borrowed money from X bank in the firm"? 
name. If B does not pay will the bank have a cause of action against 
A? ® .J 

15. A agreed with B to share the profits and losses of a farming operation. 
B was to supervise and also to furnish a tractor and $2,500. B failed 
to furnish the tractor or money and was insolvent. There were no 
other joint funds available for harvest. A had already contributed 
more than he had agreed to contribute. What may A do? Q 

16. A and B formed a partnership under written articles which provided 
that if either partner desired to dissolve the firm he was to give 
written notice to the other partner. The notice was to include a state-
ment of the amount the partner was willing to pay for the interest of 
the other partner. The partner who received the notice was then to 
have his option of selling his interest for the sum so stated or else of 
buying the interest of the notifying partner for the same amount. A 
gave notice to B, and B elected to sel. A then attempted to withdraw 
the notice. What result? 

17. A, B, C, and D formed a partnership to drill oil and gas wells. In 
1950 it was dissolved by mutual consent. In 1951 still during the 
period of liquidation of partnership assets. A, who was in charge of 
iquidation, signed a note purporting to bind the partnership. This 

note was payable to X, who knew of the dissolution, and was given 
for an insurance premium payment that had becorne due in 1949. 
Against whom may X obtain a judgment on the*irore if it is not paid 
when due? m^^^ 

18. A and B formed a partnership by written agreement which provided 
that upon the death of either partner all partnership property is to be 
transferred to a trustee who will have five years to make disposition 
of the partnership property, to pay all its debts and then pay one half 
of the proceeds to the surviving partner and one half to the heirs of 
the deceased partner. Is such an agreement enforceable? What effect 
will a statute requiring two witnesses to attest all wills have? 
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5-47. Essential features. The corporation is the most effective vehicle 
yet discovered to manage and control modern business enterprises. It 
permits, with the minimum risk of loss to investors, the combination of 
capital and skill for vast business operations. No other method has been 
found by which large amounts of capital are so easily assembled for huge 
business control. A great portion of the business today is conducted by 
means of the corporate organization. 

A corporation is a collection of individuals^ but in law is treated pri-
marily as jjjjgjjJjyjj^ Generally speaking, statutes provide that ijj^gg per-

'sons are necessary for membership in a corporation. T|yen though one 
person owns virtually__alL_the stock and thp rnrpnratinn a 
TOrpor^ entity exists. 

Since a corporation is regarded in the law as a person for the purpose 
of convenience, there is a limitation with respect to what it can do, in 
that it has only those rights and powers which are given to it by the state. 
In order that it may function as a person, a legal entity separate and dis-
tinct from its members, it has certain inherent rights and powers: a cor-
poration m ^ sue., and be suê ;̂  in its own name; it has the capacity of 
perpetual succession, although there may be a change in its members by 
death "or withdrawal; it may take, hold, and transfei^roperty, both real 
and personal, in its own name as a legal entity, separate and distinct 
from its members; i^may enter into contracts with its own members: it 
may take and convey property from its own members; and it may sue and 
be sued by them as a distinct person. ( 

A corporation is a resident and a citizen for jurisdictional purposes of 
the state which create^S-iLLWherever the word "person" or "persons" is 
used in constitutional and statutory provisions, corporations "are deemed 
and considered persons when the circumstances in which they are placed 
are identical with those of natural persons expressly included within such 
statute." Thus, a corporation is a person within the meaning of the 

1 Compania Embotelladora Carty, S.A. v. Seven-Up Co., page 681. 
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Fourteenth Amendment to the Federal Constitution, which provides that 
"no state shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any state deprive 
any person of life, liberty, or property without due process of law, nor 
deny to any person within its jurisdiction the equal protection of the 
laws." Also, the Fifth Amendment, providing that no person shall be 
deprived of liberty or property without due process of law, has been held 
to apply to corporations. 

However, a corporation is not included within the word "person" under 
the Fifth Amendment to the Constitution, which pertains to rights of 
natural persons in criminal proceeding; also, a corporation is not a "citi-
zen" within the meaning of section 2, article IV of the Constitution of 
the United States, which provides that "the citizens of each state shall be 
entitled to all privileges and immunities of citizens in the several states." 

Private corporations, according to the character of their organization, 
may be either stock corporations or nonstock corporations. Instock cor-
porations the^embership isjepresented by shares of stock. In nonstock 
co"g?oration§_Aere are no shares of stock, but the membership is deter-
mined by rules and regulations se^xnt in the by-laws. The stoclLxaQipora.-
tions are organized for the purpose of profit, whereas the nonstock cor-
porations are organized as not-for-pecuniary-profit corporation^;^ such as 
mutual benefit associations, fraternal organizations, clubs, and the like. 

5-48. Entity disregarded. Occasionally, the courts feel free to look 
behind the corporate entity and take action as though no entity sepa-
rate from the members existed.^ However, the corporate entity may not 
be disregarded simply because all of the stock is owned by the members 
of a family or by one person.® One of the basic advantages of the cor-
porate form of business organization is the limitation of hability. Fre-
quently, a corporation is formed for the express purpose of limiting one's 
risk to the amount of his investment in the stock.^ 

l ^ e r e a j > - c ^ a i n distinct situations in which the entity is often dis-
regarded^First,/ifthe use of the corporation is "YflitL^lL 
otherwisevali^j^mg^^ggj. the court may handle the problem as though 
no corporation existed. To illustrate, let us assume that A and B sold a 
certain business and agreed not to compete with the buyer for a given 
number of years. Desirous of re-entering business, in violation of the 
contract term, they organize a corporation, becoming the principal stock-
holders and managers. The buyer may have the corporation enjoined from 
competing with him as effectively as he could have enjoined A and B 

2 Mayrand v. Packaged Homes Mfg., Inc., page 682. 
3 Marks v. Green, page 683. 
* Rainey v. Koons et al., page 685. 
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from establishing a competing business. K the corporate device^is nsed 
^"jjwiim^^ ^r.rpr.rQto entity may bc disregardajL^ 
^ ^ y p a r ^ c o r p o f a t i ^ owning ^ c o n t r o l l i n g interest J n a subsidiary, 
often completely dominates the activity of the latter so that it becomes 
purely an agent or arm of the parent company. Under such circumstances, 
the courts have often held the parent company liable for torts committed 
by digluEsidiary. Occ^onally , if the finances of the two companies have 
been used somewhat indiscriminately to meet the obligations of either 
company, ordinary contract creditors of the subsidiary are permitted to 
sue the holding company. 

5-49. Foreign corporations, ^corporation organized under the laws 
of a particular state or country is called ^ t ^ i ^ t h a t particular ^ ^ or 
country, a "domestic corporation." A corporation has a residence that 
remains fixed in the state of its creation, although it may carry on a sub-
stantial part of its business in another state. A corporation_doing busir^ss 
within another stat^ or country is called a "foreign corporation." Nearly 
all corporations transact business across state lines, and in order to do so 
must satisfjjhe requirements of the particular state in which the budness 
is conducted as to righiof^adiiiission^se^ice of processj and taxation, and 
inust~compry with such other restrictions as the state may see fit to 
impose.® 

A corporation is a creature of the state which grants it a charter, and 
it has no existence beyond thejbmmdflries nf the state.crpating-iL-Jlfc 
must dwell i n t h e plaf^nfJtsjT^qtioTi and cannot migrateintoanother 
swerfiigntyZjt may, howeveinite a natural person, enter into contracts, 
hold title to property, have agents, and engage in business in other states, 
subject to such limitations as those states prescribe. The Constitution of 
the United States provides that "the citizens of each state shall be entitled 
to all privileges and immunities of the citizens in the several states." 
Under this constitutional provision a citizen of one state has a right to 
go into another state for the purpose of engaging in lawful commerce, 
trade, or business. Likewise, a partnership would be privileged to engage 
in a trade or business in another state. However, a corporation., has been 
held by the Supreme Court of the United States not to be a citizen en-
titled to the rights or protection of this particular constitutional provision. 
Therefore, the states have the power to impose conditions upon foreign 
corporations even though domestic corporations are not so burdened. 

S-50. Conditions under which foreign corporations may "do business." 
Since a state may prescribe the conditions under which a foreign corpora-
tion may do business within its territorial limits, many states have taken 

5 New Hampshire Wholesale Bev. Assn. v. New Hampshire State Liquor Comm., 
page 687. 

6 Boney v. Trans-State Dredging Co., page 688. 
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advantage of this power by enacting statutes requiring foreign corpora-
tj2gi.io,_rga§tgLi?Y filing ^ copy of their articles with the secretary of 
sjate, to appoint an agent upon whom service of process may be served, 
to pa^icgnggjegs , to designate and maintain an oflSce in the state, to 
Ic^yJ^ooks and records, and~to deposit bonds or securities wjih t l ^ 
treasurer of the state^or the purpose of protecting any fndividiLaJ-M7hr» 
Sightluffer Igsy>y reason of the corporation's rnndnct. Refusal or failure 
bjTaloreign corporation to comply with these requirements justifies the 
state in denying the corporation the right to engage in business. Contracts 
of noncomplying foreign corporations are void and unenforceable by the 
corporation,_because_such corporations are denied the use of thft nniirts 
^ the state in which they are doing business without authority. But 
noncompliance c a i m q ^ e u ^ d ^ s a 
EyaTWird party. If a contractJs_fuUy peifQr:med,.,iieither party may sppik 
restitution. Transacting business,within the state without complying with 
the statute subjects the corporation or its officers to penalties. 

A state cannot impose arbitrary and unreasonable requirements, par-
ticularly after having once admitted a foreign corporation to do business 
within the state. Such state cannot deny the corporation the equal pro-
tection of the law granted under the Fourteenth Amendment to the Fed-
eral Constitution. Discriminatory license taxes on capital stock, denial of 
the right of appeal to the federal courts, regulations interfering with inter-
state commerce by imposing taxes and license fees on the right to trans-
port goods into or through the state from another state, are illustrations 
of unconstitutional restrictions upon "foreign corporations." 

5-51. What constitutes "doing business" by a foreign corporation. 
The term "doing business" is not reducible to an exact and certain defini-
tion. State statutes do not define the term "doing business." In order to 
aid in determining whether a corporation is "doing business" within a 
state, the Model Foreign Corporation Act was drafted. It sets forth basic 
j^inciples heretofore estabhshed by t ^ courts^ The Act in § 2 defines the 
term to mean that a foreign corporation is "doing business" when "some 
part of its business s ^ i ^ n t i a l and contimqus in character and not merely 

"casuaToFoccasionar |s transacted within a state.'^ Section 2, II of the Act 
states that a corporation is not "doing business" in a state merely because: 

(a) It engaged in_a singIe''or isolated transaction in this state where its action 
in engaging in such single or isolated transaction indicates no intent or purpose 
of continuity of conduct in that respect; or . . . 

(e) It does any act or acts which is or are merely preliminary to or looking 
toward the future transaction of business in this state, or 

(f) It does any act or acts in this state relating solely to the management or 
control of the internal affairs of the corporation, such as the holding of corporate 

^ Frazier v. Ornamental Iron Works Company, page 690. 
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meetings, issuance of stock certificates, .authorization of issue of bonds, making 
of calls on stock, or other acts of like nature; or 

(g) It acquires and holds stock of domestic corporations and exercises in this 
state the incidents of such ownership unless through such stock ownership the 
domestic corporation is controlled by the foreign corporation and is in reality 
acting as the agent of the foreign corporation and doing business in this state for 
it and in its behalf . . . 

Section 6 of the Act states that a foreign corporation shall not be re-
quired to obtain a license to do business or to file amended articles by 
reason of the fact that: 

(a) It is in the mail order or a similar business, receiving orders by mail or 
otherwise, in pursuance of letters, circulars, catalogs or other forms of advertise-
ment, or solicitation, accepting such orders outside this state and filling them 
with goods shipped into this state from without same direct to the purchaser 
thereof, or his agent; or 

(b) It employs salesmen, either resident or traveling, to solicit orders in this 
state, either by display of samples or otherwise (whether or not maintaining sales 
ofiBces in this state), all orders requiring approval at the offices of the corporation 
without this state, and all goods applicable to such orders being shipped in 
pursuance thereof from without this state to the purchaser; provided that any 
samples kept within this state are for display or advertising purposes only, and 
no sales, repairs, or replacements are made from stock on hand in this state . . . 

A foreign corporation licensed to do business, doing business v^ îthout 
a license, or v^̂ hose license has been canceled, is subject to suit even 
though the corporation itself is denied access to thejQQurtS. 

5-52. De jure and de facto corporations. A corporation de jure is a 
corporation which has been formed in compliance with the law author-
izing such a corporation. A corporation de facto is one which operates as 
a corporation for all practical purposes, but has failed to compl^jwith 
some provision of the law with respect to its creation and has_.no legal 
right to its corporate existenc^e^Its corporate existence can be challenged 
nrjv by thg^^gj^te itself. a n d ^ n o L ^ third j ^ i g | ^ h e ^ p e r s o n s have 

^ f ^ ^ d in good t a ^ to orgajiiiAi a cumi5a55D^nder_a valid statute, 
but have and thereai^f have as'sumed to exer~ 
else rnrpnrate powe,^ a cofperation de facto is said to exist. It must be 
clear that t h e ^ ^ ^ o l l o w i n g sit«^tmns are present: (1) a j g i l i J a B -

r^nrpnraHnm (2) fid^ '̂ jiVfTP^ nr(ranizR and 
comply with the statu^^: (3) t^^ggj^jgag^gjiBi^rate novyer^ The corpora-
S o r d e iacto can make conffacts, purchase and hold real estate, sue and 
be sued in its corporate name, and do any and all things necessary to its 
corporate existence that a de jure corporation may do. The mers_ilegaJ^__ 
ties in the organization ^can be q u e s t i o n e ^ n l v ^ the 

^ T ^ ^ s o n s hold thernselves out as a colorat ion and creat^"ability, 
8 Baum et al. v. Baum Holding Co. et al., page 691. 
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and such organization is less than a de facto corporation, they are gen-
erally held hable as partners. In some jurisdictions the stockholders even 
of a de facto corporation are held personallv liabTp Tikp partnprc for df-btc 
incurred by the Operation." Some courts, however, hold that the liability 

Tiests not upon partnership relationship but upon the theory that such 
persons are agents for the other members of a pretended corporation. 
A few jurisdictions and authorities maintain that shareholders of a de-
fectively organized corporation less than de facto should not be held 
individually liable on contracts, because the persons dealing with the 
pretended corporation contracted for corporate liability instead of for in-
dividual hability. For example. A, B, and C represent to X that they are a 
corporation, whereupon X purchases stock. X takes no part in the man-
agement of the pretended corporation. The pretended corporation con-
tracts with Y, and Y, upon learning the fact that A, B, and C are not a 
corporation, sues X as a partner. Under these circumstances it would 
seem that Y's claim should be merely a corporate one and X's cause of 
action should be against A, B, and C individually. 

P R O M O T E R S 

5-53. Who ore promoters. A promoter is one who usually performs 
the prelinmary duties necessary to bring a corporation into existence. He 
calls togeSiCT and s u p M ^ e s t h e ^ s t meetincr n f n r g a n i V ^ T ^ ; - enters 
into pre-corporation contracts with brokers, bankers, and subscribers; 
draws the preliminary articles of incorporation; and provides for registra-
tion and filing fees. He prepares the advertising, usually called 3 prospec-
tus, which has for its purpose the informing of the public as to the 
character of the investment, so that they may be induced to subscribe 
for stock or other securities created by the company when organized. The 
above services of a promoter are applicable in the formation of large 
corporations. In organizing a small corporation the services of an attorney 
are usually adequate. 

5-54. Corporate liability on contracts of promoters. The corporation, 
after its creation, may become bound by "adoption" upon contracts made 
hxJts_^rQmQtfiril The term "adoption" does not mean ratification "as 
applied in the law of agency, because, at the time the contract was made 
by the promoter with a third party, the corporation as principal was not 
in existence. More accurately, what occurs is a novation. When the cor-
poration assents to the contract, the third party agrees to discharge the 

9 Burks et al. v. Cook et al., page 694. 
10 Knox et al. v. First Security Bank of Utah et al., page 696. 
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promoter and to look to the corporation. The discharge of the promoter 
by the third party is consideration to make binding the corporation's 
promise to be bound upon the contract. 

In the absence of evidence to show that such a novation has occurred, 
the promoterjwill continue to be personally hable on the contract. Since 
the contract made with the promoter was made in anticipation of the 
formation of a corporation, the acceptance of the contract by the corpora-
tion after its creation is some evidence from which to draw an inference 
that a novation has occurred, but usually both the promoter and the 
corporation are liable, since the latter merely assumes, by implication, the 
obligation of the promoter without any agreement as to his release. 

From the standpoint of the promoter, it is desirable that contracts en-
tered into by him on behalf of the proposed corporation be so worded 
as to relieve him from personal liability. Thus it is possible in the contract 
to express an intent that the promoter shall not have personal liability 

5-S5. Corporate liability for expenses and services of promoters. 
Corporations are generally not liable^for expenses and services pf_gr:g-
moteis, unless specifically made so by statute or by charter. However, a 
; ^ m i s e j i a d e after incorporation by the directors to .pa)^ for ̂ expenses 
and services of promoters jw^ be binding and supported by sufficient 

^consideration theory of services previously rendered. It is held 
in some jurisdictions that corporations are liable by implication for the 
necessary expenses and services incurred by the promoters in bringing 
them into existence, and such expenses and services inure to the benefit 
of the corporation. 

5-56. Duty of promoters to corporation and stockholders. Promoters 
occupy a fiduciary relationship _toward the prospective corporation and 

therefore, to secure advantage over the 
^orporationjtsglf o r ^ e r other stockholders, because of their position as 
£romote^. A promoter cannot purchase property and then sell it tolhe 
corporation~at an a d v a n c e j o r j i^_he_aj ig^^ to receive a_£Qinmission 
from a third party for the sale of property to the^orporation. In general, 
h o w e v e n l i e ^ a y s e l T ^ acquired by him jprior to the Jime he 
started jpronwting the corporation..jproyided. he jells it to an unbiased 
board of of pprtinant facts 

5-57. Procedure for incorporation. A general law authorizing the 
formation of a corporation defines the purposes for which corporations 
may be formed, and prescribes the steps to be taken for the creation 
of the corporation. Such general law usually prescribes that any number 
of adult persons, usually not less than three, who are citizens of the 
United States and at least one of whom is a citizen of the state of incor-

iiAjouelo V. Wilkerson, page 698. 
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poration, may file an appHcation for a charter. The application usually 
requiVesjhgjianigs^and^di^^^^ the name of the 
corporatioBj-thg object for which it is formed; its duration; the location 
of its principal office; the total authorized capitaL stock, preferred and 
commoi^ the n^umbeLojjhares, with their value; and, if tlie statute pro-
vides for stock without par value, thg-number of shares of snoh stnpk. 
It also requires the names and addresses of tha subscribers to thp capita] 

and^the^ amount subŝ ^̂ ^̂  It fur-
ther requires the amount and the character of capital stock proposed to be 
issued at once, and whether the stock is paid for in cash or in property. 
This application, signed by all the incorporators and acknowledged by a 
notary_public,. is usually forwarded to a state official. Tlns_officj31 theD 
i s s i ^ ^ a charter which contains all the information on the application, 
and usually sets out the powers, rights^ and privileges of the corporatioiT 
as prescr ibe by the general incomoiation a c i The law usufflv 
that. unonThft tfififijljU of the charter, it b j i f f ^ ^ J n the proper recording 
officejocated in the sajmJ^ommunity as'the pr inci^ l off i^e^fjhe c o r -
poration. A fee is usually charged, payable in advance, for filing an appli-
cation for a charter, and no charter will be issued until such fee is paid. 
Where the apBlicaMQaJg,jQr-a^-^carporation not ior pjecumaiy. pr^^^ no 
detailed infonnatioiLis.xemia£d.J£Jatiy.e.tfl î^ of stock, shares, and so 
forth. The requirements for sgcming_a charter vary greatly in the diflEerent 
states and in different types of business in the same state. The require-
ments of the statute must be satisfied and complied with in detail for the 
formation of a de jure corporation. 

After the charter.has been received and filed, the board of directors 
and stockholders meets, drafts by-laws, and elects officers. The repaint of 

^It^ylff jjSJStoF the operative.iacts fhat brinp; ^nyp^p-
tion into give it authority and power to operate. 

fie charter of a corporation is a contract and cannot be repealed or 
amended by the legislature unless such power has been reserved by the 
state when the charter was granted. The charter may be amended, how-
ever, by the consent of all of the stockholders or a certain portion thereof, 
as provided by the statute of the state. 

C H A R A C T E R I S T I C S O F C O R P O R A T I O N S 
C A S E S 

COMPANIA EMBOTELLADORA CARTY, S.A. v. SEVEN-UP CO. 
1960, 279 F.2d 175 

P E R C U R I A M . This appeal presents the question whether service of 
process on the Seven-Up Bottling Co. of Miami, Inc. as the alleged agent 
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of the defendant, the Seven-Up Company, a Missouri corporation, is ade-
quate service so as to confer jurisdiction on the District Court for the 
Southern District of Florida. The District Judge held that service on the 
Miami dealer v v a s ^ t service on the defendant and dismissed the suit. 

The defendant has its principal place^husiness in St. Louis, Missouri 
and is the sole owner of trademarks, copyrights, and formula relating to 
a soft drink called "T-Up." The Seven-Up Bottling Company of Miami, 
Inc. bottles and sells the drink, using an extract or syrup purchased from 
the defendant under a contract giving the dealer the exclusive right to 
sell "7-Up" in Miami. The local dealer supplies its own bottles, crowns, 
and ingredients other than the extract. The Missouri company exercises 
no control over the local bottler except in the sense that unless the local 
bottler complies with certain standards, common to Seven-Up dealers, it 
may lose its franchise. The Miami dealer had no power to bind the 
Missouri corporation. The bottling company's sales were for its benefit; 
the Missouri company benefited only from the sales of the extract to the 
dealer. 

W e have carefully considered the pleadings, the depositions, and the 
exhibits, especially the "Territory Agreement" between the Seven-Up 
Company of Missouri and its Miami dealer. W e agree with the district 
court that in the circumstances of this case service on the local dealer, 
the Seven-Up Bottling Company of Miami, Inc. cannot be said to be ade-
quate service upon the Seven-Up Company of Missouri. . . . 

Affirmed. 

MAYRAND v PACKAGED HOMES MFG., INC. 
1960, 3 5 0 P.2d 8 6 2 

The plaintiff, Mayrand, entered into a contract with Schultz whereby 
the latter agreed to remodel plaintiff's home for $7500. After partial per-
formance Schultz abandoned the job on March 18, 1957. The plaintiff 
completed the remodeling at an expense in excess of $7,500 and brought 
this action for damages against defendant corporation which had been 
subsequently formed by Schultz and one Perry to engage in the building 
business. The trial court granted a judgment against the corporation. 

Orr , Judge. . . . Appellant Packaged Homes Mfg., Inc., assigns error 
to the entry of judgment against it. Schultz abandoned the contract on 
March 18, 1957. The corporation was not formed until March 28, 1957. 
The trial court found that: 

. . . The only substantial asset or obligation of said defendant Schultz in said 
business not specifically and explicitly transferred to or assumed by said corpora-
tion was his abandoned contract with plaintiff which said corporation refused 
to perform. 
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The court held the corporation liable upon the authority of Zander v. 
Larsen, 1952, 41 Wash.2d 503, 250 P.2d 351. In that case, a corporation 
was formed for the purpose of taking over a business that had formerly 
been conducted as a partnership. The former partners were the only 
shareholders of the new corporation. All of the partnership assets becaine 
assets of the corporation, for which stock was issued to the former part-
ners. All of the shareholdgrsjwere indî HdiT îny li'jblp r»n tba nbligitinn 
prior to incorporation. We held, in the cited case, that the corporation was 
merely a continuation of the partnership and was therefore bound to_pay 
its debts. The partners, by incorpora^^^g; ^^"iply "put on another 

The Zander case is not here apposite. Mrs. Mayrand contracted with 
Schultz only. The corporation was formed by Schultz and Perry (Herald 
A. O'Neill owned only a qualifying share). Perry contributed $4,100 in 
cash and $900 in services to the corporation. Ilie corporation did not as-
sume the_abandongd Mayrand-Schultz contract. Perry was not obligated 
on the Mayrand-Schultz contract prior to the incorporation. Under these 
facts, the corporation was not a continuation of the Schultz business, but 
was a new entity. The new entity could assume any part of the former 
Schultz busmess it believed to bp profitable. It was under no obligation 
to engage in unprofitable contracts or contracts which Schultz h^d 
abandoned!^ 

. . . The court erred in entering judgment against appellant corpora-
tion, and that judgment is reversed. 

MARKS V. GREEN 
1960, (Fla.) 122 So.2d 4 9 1 

The jlaintiff is the sole owner of all the outstanding shares in Sa-Rey-
Mar, Inc., a Florida corporation whose assets consist principally of in-
tangible property. The corporation paid an intangible tax on this property 
but the defendant did not include his stock in Sa-Rey-Mar in his personal 
return. The taxing authorities ordered him to do so. He refused to do so 
and brought this suit for equitable relief against imposition of the tax. 
The defendants include the State Comptroller, the County Tax Assessor 
and the County Tax Collector. From a judgment in favor of the defend-
ants plaintiff appealed. 

WiGGiNTON, Chief Judge. . . . The principal ground for relief is predi-
cated upon the premise that the intangible tax assessment against ap-
pellant's ownership of all outstanding shares of stock in the corporation 
duplicated the tax assessment in the same amount levied against the cor-
poration based upon the value of the intangible property owned by it. 
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and as such amounted to a four mill levy on intangible property within 
the prohibition of the Constitution and laws of Florida. . . . 

Appellant does not dispute that the capital stock owned by him in 
Sa-Rey-Mar Inc., falls within the classification of Class B intangible 
property as defined by the statute. He contends, however, that since he 
is the sole owner of the corporation and the corporation has already paid 
the intangible tax assessed against it on its capital assets, that he should 
be relieved of the burden of again paying an intangible tax on the value 
of the same property for which the corporation has already once paid the 
identical tax. Such reasoning falsely assumes that there exists an identity 
between the property owned by appellant as represented by his shares 
of stock in Sa-Rey-Mar, and the property owned by the corporation on 
which it has already paid the intangible tax. Appellant asks the court to 
indulge in this assumption on the theory that for tax purposes the separate 
identity of the corporation should be disregarded, and he as an individual 
should be adjudged the owner of the intangible property held by the 
corporation on which the tax has already been paid. 

Appellant fortifies his position by citing a number of decisions in which 
courts of equity have under particular circumstances disregarded the cor-
porate entity, pierced the corporate veil, or regarded the corporation as 
the alter ego of its stockholders. Such principles, when properly applied, 
are sound and entitled to respect. The cited authorities indicate, how-
ever, that such course has been followed as a matter of necessity only for 
the purpose of promoting justice or preventing injustice or fraud. W e do 
not conceive that such principles may logically be applied in resolving 
the issue raised by this appeal. . . . It is our judgment that a sounder 
concept of the principles which should be followed in making an equi-
table distribution of the tax burden among the property owners of this 
state requires that for purposes of taxation, the identity of the corporate 
entity must b^ kppt cpparatp and distinct from the identity of its stock-
holders, unless otherwise provided by statute. . . . 

Appellant has seen fit to organize a domestic corporation and own all 
its outstanding capital stock. He has elected to do business through this 
corporate entity. The benefits of conducting one's business in such man-
ner are obvious and too numerous to mention in this opinion. Having so 
elected, appellant is in no position to claim all benefits accruing to him 
by virtue of doing business as a corporation, and at the same time seek to 
disregard the existence of the corporate entity in order to avoid payment 
of a tax otherwise chargeable to him. If payment of the intangible tax 
on the value of his stock in the corporation is considered to be an onerous 
burden, appellant . . ' . may dissolve the corporation and distribute to 
himself in kind the intangible property held by it. 

. . . In adopting the latter course appellant would lose the many bene-
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fits he now enjoys by conducting his business through a fictitious legal 
entity. The choice of alternatives is the appellant's, but he cannot eat his 
cake and have it too. 

Affirmed. 

RAMEY V. KOONS et a I. 
1956, 230 F.2d 802 

JONES, Circuit Judge. The appellant, Alex Ramey, by a written instru-
ment dated October 8, 1954, and efifective November 15, 1954, leased for 
ten years certain specifically described lands in Palm Beach County, 
Florida, to Charles A. Koons & Company, a partnership of which Charles 
A. Koons was a partner. 

. . . As rental for the first three years, $5,000 was paid on the execution 
of the lease, $165,000 was payable on November 15, 1954, and $40,000 
was to be paid when the landlord had completed some unfinished con-
struction of canals, roads and bridges. On November 15, 1957, and semi-
annually thereafter for the remainder of the term rental payments of 
$50,000 were to be made. Par. 13 of the sixteen numbered paragraphs of 
the instrument reads thus: 

It is understood that the Tenant will assign this lease and upon such assign-
ment and the assumption by Assignee of the obligations hereunder, the Tenant 
shall be released from all obligations hereunder. 

The landlord, appellant here, brought an action against Charles A. 
Koons individually and as a partner in a co-partnership doing business 
as Charles A. Koons & Company, and against Ramie Fiber Products, Inc., 
a Delaware corporation. 

. . . The defendant, Charles A. Koons, as a partner of the original 
Tenant, executed an assignment of the lease in its entirety to Ramie 
Fiber Products, Inc. the corporate defendant, which appended to the 
assignment an assumption of the lease in which it agreed to make the 
stipulated payments and to carry out the terms, provisions and obliga-
tions thereof. 

. . . The assignment was executed by Charles A. Koons as a partner 
and the assumption was signed in the name of the corporation by him as 
its President. The landlord averred that he had no knowledge of the as-
signment until November 30, 1954, when an attorney for Charles A. 
Koons delivered a copy to him with the advice that the contract would 
have to be renegotiated. 

Inhiscomplaintitisstatedby the plaintiff that . . . the corporation has 
no assets, is not legally responsible, is a mere "straw," and the "alter ego" 
of Charles A. Koons. The landlord charges that the assignment was made 
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for the express purpose of attempting to relieve Charles A. Koons and the 
partnership from the lease liability. Refusal by Charles A. Koons to pay 
the $165,000 installment and advise to him that the lease was in default 
were pleaded. It was stated that the individual defendant, Charles A. 
Koons, told the landlord to go ahead and sue as the corporation had no 
assets. The landlord asserted he had sustained damages of one million 
dollars and the ad damnxmi of his complaint is laid in that amount. The 
defendants filed a motion to dismiss on the ground that the complaint 
fails to state a claim upon which rehef can be granted. The court granted 
the motion and dismissed the complaint as to Charles A. Koons, indi-
vidually and as a partner. The motion was denied as to Ramie Fiber 
Products, Inc. From the order dismissing the complaint against Charles 
A. Koons, individually and as a partner, an appeal has been taken. 

. . . the appellant urges that the assignment is fraudulent because the 
corporate assignee is a "straw," the alter ego of the appellee, Charles A. 
Koons, and that the assignment was made for the purpose of relieving 
Koons and his partnership from liability on the lease. As a guide toward 
a decision on this question, we look to the Florida Supreme Court and 
find the following: 

The law is well settled that the organization of a rnrpnratinn fnr ^̂ he purpose 
of evading_an existing personal liability on the part oLthose who became its 
stockholders will not be allowed to achieve tVint pnrpnsp. for in such case, the 
rourts will "pierce the veil of the corporate^ction" and hold the stockholders of 
^^Sili^glEgSligB.-^ liability, even though the corporation jwas 
regularly organized in accordance with the statutes. N o t l E ^ l h e law deems it 
r^rehensible to form a corporation in order to limit one's risk to the amount of 
his investment in the stock, so far as future li^ilities of'~the corporation"^ 
concemgd; for this is legitimate and an everyday occurrence. 

Thus Prof. Wormser, in the book referred to (The Disregard of the Corporate 
Fiction and Allied Corporate Problems) (p. 18), says: 

"Such a decision is entirely correct, because, if the corporation has been 
validly organized in its inception, the use of the corporation to prevent the in-
curring of personal obligations in the future is entirely proper and legitimate. 
The policy of our law to-day sanctions incorporation with the consequent im-
munity from individual liability. It follows that no fraud is committed in in-
corporating for the precise purpose of avoiding and escaping personal respon-
sibility. Indeed, that is exactly why most people incorporate, and those dealing 
with corporations know, or at least are presumed to know, the law in this 
regard." Bellaire Securities Corporation v. Brown, 124 Fla. 47 ,168 So. 625, 633. 

In the case before us the parties agreed that the tenant would assign 
the lease and upon the assumption of its obligations by the assignee the 
tenant would be released. As said in the foregoing quotation from Pro-
fessor Wormser, "no fraud is committed in incorporating for the precise 
purpose of avoiding and escaping personal responsibility." To hold other-
wise "would completely destroy the corporate entity as a method of doing 
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I 
business and it would ignore the historical justification for the corporate 
enterprise system." Advertects, Inc. Sawyer Industries, Fla., 84 S.2d. 
21, 23. 

Viewing the complaint in the light most favorable to the appellant, we 
find no claim stated upon which relief can be granted against Charles A. 
Koons, individually or as a partner of the co-partnership doing business 
as Charles A. Koons & Company. W e are not now concerned with the 
claim of the appellant against the corporation. Ramie Fiber Products, Inc. 

The judgment appealed from is affirmed. 

NEW HAMPSHIRE WHOLESALE BEVERAGE ASSN. v. NEW HAMPSHIRE 
STATE LIQUOR COMM. 

1955, (N.H.) 116 A.2d 885 

The plaintiff is an association of individuals who hold wholesaler's 
liquor permits issued by the defendant commission under authority of a 
statute (R.C.L. 170). Sec. 76 of the statute provides, "No person shall 
directly or indirectly hold more than two off-sale permits at one time. 
The plaintiff alleges that the defendant has violated the statute by issuing 
one or two off-sale permits to each of certain corporations with knowledge 
that such corporations are owned, operated or controlled by the same 
person or the same group of persons. The plaintiff seeks an injunction and 
a declaratory judgment. The trial judge referred the case to the Supreme 
Court. 

C O O D N O W , J. . . . In applying this limitation to a corporation, the 
commission has treated the corporation as a separate entity, without re-
gard to whether the person or persons who own or control it are the 
owners or in control of other corporate off-sale permittees. The plaintiffs 
contend that the same person or group of persons have thereby been per-
mitted to hold "directly or indirectly . . . more than two off-sale permits 
at one time," in violation of § 76. 

The fiction that the corporation is a being independent of those who 
are associated as its stockholders is not favored in this state. 

It is to be disregarded "when justice demands it." In this case, it is not 
entitled to recognition as the basis for the issuance of off-sale permits if 
a means is thereby provided of avoiding a clear legislative purpose. 

fhe defendants, relying on the fact that § 58 specifically authorizes 
the issuance of off-sale permits to corporations and that the word "person" 
in the statute in question should be construed as "corporation" in ac-
cordance with § 1, subd. Ill, contend that the Legislature did not intend 
that the issuance of off-sale permits to a corporation should in any way 
depend upon the identity of its stockholders. They further urge that if 
such had been the legislative purpose, that fact could have been spelled 
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out as it is in the prohibitions concerning interlocking stock ownership 
between the holder of a wholesaler's permit and the holder of an on-sale 
or off-sale permit. We are unable to adopt this view of the Legislature's 
intention. 

Chapter 170 has repeatedly been construed by this court as "intended 
to provide a complete and well-rounded system for the regulation and 
control of all intoxicating liquors." 

By its terms, manufacturers, wholesalers and retailers of alcoholic 
beverages are separated into classes and "no control, direct or indirect 
and no interest, financial or otherwise, shall be exercised by one over the 
other." The statute now in question was designed to impose a similar 
regulation within one class of retailers. 

The maximum number of off-sale permits is not only fixed at two but 
the limitation is to be applied so that "no person" shall hold more than 
that number either "directly or indirectly." By so limiting the number of 
off-sale permits we believe that the Legislature intended to prevent a 
concentration of such permits in the hands of the same persons. Not 
every case of interlocking stock ownership results in an indirect holding 
of an off-sale permit. Before the issuance of such permits to a corporation 
the facts must be determined by the commission as to whether the per-
son or persons owning or controlling the corporation are also the holders 
of other off-sale permits, either individually or as the owners or those in 
control of other corporate off-sale permittees. 

The relief sought by plaintiffs was granted. 

BONEY V. TRANS-STATE DREDGING CO, 
1960 (S.C.) 115 S.E.2d 508 

The plaintiff was injured when a boat in which he was traveling was 
upset by a cable used by the defendant corporation in connection with 
its dredging operations. The defendant is a Florida corporation and had 
not qualified as a foreign corporation doing business in South Carolina. 
The plaintiff brought his action in the South Carolina court and made a 
substituted service of process on the defendant. The defendant claims 
that the court does not have jurisdiction as the corporation was not 
"doing business" in South Carolina. The facts showed that the dredging 
operations brought the defendant in contact with both Georgia and South 
Carolina along the Savannah River. The lower court ruled that the serv-
ice of process was ineffective and the plaintiff appealed. 

L E G G E , Justice. . . . The crucial issue here is: Was the defendant 
doing business in this State at the time of the accident? If that issue be 
resolved in the aflBrmative, the substituted service under Section 12-722 
was good. . . . 
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No universal formula has been, or is likely to be devised for determin-
ing what constitutes "doing business" by a foreign corporation within a 
state in such sense as to subject it to the jurisdiction of the courts of that 
state. The question must be resolved upon the facts of the particular 
case. Jones v. General Motors Corporation, 197 S.C. 129, 14 S.E.2d 628; 
State V. Ford Motor Co., 208 S.C. 379, 38 S.E.2d 242. 

Recent decisions of both federal and state courts have tended to dis-
card older concepts whereby jurisdiction was accorded on the fictional 
premise of the corporation's implied consent or on the theory that the 
corporation is "present" wherever its activities are carried on, and to sub-
stitute therefor, as the jurisdictional test, the requirement that the cor-
poration have such contact with the state of the forum "that the main-
tenance of the suit does not offend 'traditional notions of fair play and 
substantial justice.'" International Shoe Co. v. State of Washington, 326 
U.S. 310, 66 S.Ct. 154, 158, 90 L.Ed. 95, 161 A.L.R. 1057. . . . 

That this principle is in itself nebulous is evident from its statement. 
But in its application we are directed by the authorities just cited to cer-
tain considerations that are of help in the solution of the problem in most 
cases, and seem important here. Among them are the duration of the 
corporate activity in the state of the forum; the character of the acts giv-
ing rise to the suit, and the circumstances of their commission; and the 
balancing of the inconvenience to the parties, respectively, of a trial in 
that state on the one hand and in the state of the corporate domicile on 
the other. 

It is evident that the criteria by which we mark the boundary line between 
those activities which justify the subjection of a corporation to suit, and those 
which do not, cannot be simply mechanical or quantitative. The test is not 
merely, as has sometimes been suggested, whether the activity, which the cor-
poration has seen fit to procure through its agents in another state, is a little 
more or a little less. " * ' Whether due process is satisfied must depend rather 
upon the quality and nature of the activity in relation to the fair and orderly 
administration of the laws which it was the purpose of the due process clause 
to insure. That clause does not contemplate that a state may make binding a 
judgment in personam against an individual or corporate defendant with which 
the state has no contacts, ties or relations ® " 

But to the extent that a corporation exercises the_Bijyilege of conducting 
activities within a state, it enjoys the benefits andj^rotecOonjif t j ^ that 
state. The exercise of that privilege may give rise to obligation; and sofar as those 
obligations arise out of or are connected with the activities within the state, a 
procedure which requires the corporation to respond to a suit brought to enforce 
them can, in most instances, hardly be said to be undue. [International Shoe Co. 
V. State of Washington. . . .] 

W e are of opinion that the defendant's said operations, although not 
continuously performed in South Carolina, constituted corporate activity 
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within that state suflBcient to meet the test before referred to and there-
fore to render the defendant subject to the jurisdiction of its courts. . . . 

Reversed and remanded. 

FRAZIER V. ORNAMENTAL IRON WORKS COMPANY 
1958,188 N.Y.S.2d 102 

HUDSON, Justice. The motion in this case is made by the defendant, 
appearing specially to set aside the service of a summons on the ground 
that the defendant is a foreign corporation not doing business in this 
State and having no representative upon whom service is proper and is 
not subject to the jurisdiction of the Court. Affidavits have been sub-
mitted by both parties supporting their contentions as to the extent of 
the defendant's business and the duties of its employee upon whom 
service was made. 

It is urged by the defendant that it is a corporation organized under 
the laws of Ohio; that its only place of business is in that State and that 
all of its operations are conducted therefrom. It is also urged that all of 
its work is directed from its Akron, Ohio ofBces and that all of its em-
ployees are paid by check issued therefrom and that it has no olBcer, 
director or managing agent in the State of New York nor any office for 
the conduct of business therein. It is also contended that its employee, 
Victor Nowlan, upon whom the summons was served, was merely a fore-
man; that he is employed under Union contract requirements and has 
no managerial duty or authority. 

It is contended by the plaintiff in opposition to the motion that Victor 
Nowlan is in fact a job superintendent or supervisor for the defendant; 
that he has charge of the defendant's work in this state and that he super-
vises and directs the employees of the defendant in the carrying on of 
their duties under numerous subcontracts in which the company is en-
gaged in this state. . . . 

I am satisfied from the affidavits that the defendant is a corporation 
organized and existing under the laws of Ohio; that it has no certificate 
filed in the State of New York authorizing it to do business here; that it 
has done business within the State of New York to the extent that of 568 
contracts performed in the past three and one half years, fourteen were 
done in New York State but that those fourteen constituted ten per cent 
of the total volume of business done by the defendant; that the defend-
ant engaged in such contracts; that service of process was made upon one 
Victor Nowland, the foreman in charge of the work of the defendants in 
New York, he having authority to supervise the work, employ and direct 
workmen on the job and represent the company on the job in its dealings 
with prime contractors. I am, therefore, of the opinion that it is clearly 
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established by the moving papers as a fact that Victor Nowland is a man-
aging agent of the defendant within the meaning of that expression as 
used in section 229, subdivision 3 of the Civil Practice Act. 

As has been repeatedly held by the Courts in this State, there is no 
precise formula by which to measure the nature or extent of local busi-
ness activities which render foreign corporations amenable to process in 
this state. Each case must be determined on its own particular facts. 
Tauza v. Susquehanna Coal Co., 220 N.Y., 259, 115 N.E. 915; Palmer v. 
Pennsylvania Co., 35 Hun 369, at page 371; Halpern v. Pennsylvania 
Lumber Industries, 137 Misc. 688, 244 N.Y.S. 372, at page 374; Sterling 
Novelty Corp. v. Frank if Hirsch Distributing Co., 299 N.Y. 208, 210, 86 
N.E.2d 564, 565, 12 A.L.R.2d 1435. The proper and reasonable rule to be 
applied is set forth in the landmark case of International Shoe Co. v. State 
of Washington, Office of Unemployment Compensation ir Placement, 326 
U.S. 310, 66 S.Ct. 154, 90 L.Ed. 95, that jurisdiction exists where the 
foreign corporation has such contacts within the state of the forum as 
make it reasonable and just and inoffensive to traditional notions of fair 
play to require the corporation to defend the particular suit which is 
brought. The criteria applied should neither be mechanical nor quantita-
tive but simply that a foreign corporation should be held to the obliga-
tion of responding to an action to the extent that it has exercised the 
privilege of conducting activities within a state. International Shoe Co. v. 
State of Washington, Office of Unemployment Compensation ir Place-
ment, supra. Such activities exercised in this forum must be an essential 
and integral part of its business but need not be the principal part 
thereof. Pomeroy v. Hocking Valley R. Co., 218 N.Y. 530, 113 N.E. 504. 

The defendant has submitted numerous authorities including two very 
recent decisions: Miller v. Surf Properties, 4 N.Y.2d 475 ,176 N.Y.S.2d 318; 
Eardaway v. Illinois Cent. R. Co., 9 Misc.2d 705, 170 N.Y.S.2d 584. In 
my opinion these cases involve an entirely different set of circumstances 
than those in the present case. I am also of the opinion that under the 
cases cited herein, Vincent Nowland exercised and performed duties on 
behalf of the defendant which would qualify him to be a managing agent 
within the meaning of section 229, subdivision 3 of the Civil Practice Act. 
The motion is, therefore, denied with ten dollars ($10.00) costs. Order 
accordingly. 

BAUM et al. v. BAUM HOLDING CO. et al. 
1954, 158 Neb. 197, 62 N.W.2d 864 

A corporation known as the Baum Realty Company was incorporated in 
1922 by the members of the Baum family who were the owners of a 
business building and adjoining garage in Omaha. 1,237 shares of stock 
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were issued to the family in proportion to their interests in the property. 
Shortly thereafter four of the Baums, including David A. Baum, owning 
a total of 620 shares in the realty company, organized the holding com-
pany and assigned to it the shares in the realty company. David A. 
Baum had a majority of the holding company stock and the plaintiffs, 
stockholders in the realty company, claim that David A. Baum can com-
pletely control both corporations though he was in fact a minority stock-
holder in the realty company. The plaintiffs contend that at the time 
the holding company was organized, corporations in Nebraska were not 
permitted to hold and own stock in another corporation. The plaintiffs 
seek a declaratory judgment declaring the rights, status and other legal 
relations of the Baum Realty Company, and the Baum Holding Company 
and the stockholders of each. The lower court sustained defendants' de-
murrer and plaintiffs appealed. 

C A R T E R , J. . . . It is the contention of the defendants [by way of de-
murrer] that plaintiffs, as stockholders in the holding company, cannot 
question the validity of the holding company as a corporation. The answer 
to this question turns on whether or not the holding company is a cor-
poration, either de jure or de facto. If the holding company has no 
existence, either de jure or de facto, it is subject to collateral attack and 
plaintiffs can properly question it as a legal entity in the manner here 
sought. But if the holding company is a corporation, de jure or de facto, 
a suit to destroy it must be by direct attack by the state by quo warranto 
proceedings. 

It is urged by the plaintiffs that corporations in this state were not per-
mitted to hold and own stock in another corporation at the time the hold-
ing company was organized. We assume, without deciding the question, 
that this was true. In 1941, however, the Legislature enacted Chapter 
41, § 77, Laws 1941, now § 21-1-141, R.S. 1943, which provides: "Any 
corporation operating or organized under this article may . . . purchase 
. . . the shares of the capital stock . . . created by any other corporation 
or corporations of this state." 

. . . The defendants contend that with the adoption of § 21-1, 141, R.S. 
1943, the power to organize a corporation to hold the stock of another 
was specifically granted and from and after that enactment, a de jure 
corporation could exist. The petition shows that the holding company 
carried on as a corporation many years after 1941. OlBcers were elected 
and dividends were paid. Plaintiffs recognized the holding company as 
a corporation until the diflSculties arose which brought about this suit. 
W e agree with the defendants that the enactment of § 21-1, 141 R.S. 
1943, was sufficient authority to organize a de jure corporation for 4:he 
holding of stock in another corporation and, consequently, it affords a 
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suflBcient basis for a holding that the Ijolding company was a de facto 
corporation after its enactment. 

. . . It is a fundamental principle that there cannot be a corporation de 
facto where there are no laws authorizing a corporation de jure. Assuming 
that there were no laws authorizing a corporation de jure prior to the 
enactment of Chapter 41, Laws 1941, such authorization clearly existed 
after the adoption of that act. A purported corporation was in existence 
which could have been organized pursuant to the 1941 corporation act. 
A colorable compliance with the act subsequent to 1941 was had. There 
was an actual user of the authority granted by the act in which the 
plaintiffs participated and acquiesced. The holding company carried on 
business in full compliance with Chapter 41, Laws 1941, for many years 
before plaintiffs undertook to question its validity and powers. In dis-
cussing the nature of de facto corporations this court has said: "But, 
ofttimes, an association may not be able to justify itself when called on by 
the state to show by what authority it assumes to be, and acts as, a cor-
poration. It may, however, be so far a corporation that, for reasons of 
public policy, no one but the state will be permitted to call in question 
the lawfulness of its organization. Such is what is termed a corporation 
de facto; that is, a corporation from the fact of its acting as such, though 
not in law or of right a corporation." 

A substantial compliance will create a corporation de jure. But there must be 
an apparent attempt to perfect an organization under the law. There being such 
apparent attempt to perfect an organization, the failure as to some substantial 
requirement will prevent the body being a corporation de jure; but, if there be 
user pursuant to such attempted organization, it will not prevent it being a 
corporation de facto. 

The holding company being a de facto corporation it cannot be at-
tacked collaterally and its legality as an entity may be called into question 
only by direct attack by the state. "The reason a collateral attack by a 
third person will not avail against a corporation de facto is that, if the 
rights and franchises have been usurped, they are the rights and fran-
chises of the state, and it alone can challenge the validity of the fran-
chise. Until such interposition, the public may treat those in possession 
and exercising corporate powers under color of law as doing so rightfully. 
The rule is in the interest of the pubhc and is essential to the safety of 
business transactions with corporations. It would produce disorder and 
confusion, embarrass and endanger the rights and interests of all dealing 
with the association, if the legality of its existence could be drawn into 
question in every suit in which it is a party or in which rights were in-
volved springing out of its corporate existence." Thies v. Weible, 126 Neb, 
720, 254 N.W. 420, 423. 

. . . Plaintiffs urge that in any event the right of one corporation to own 
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and hold stock in another as permitted by the 1941 act is not an unlimited 
one, but merely a power to be exercised incidentally by a corporation 
organized for some purpose other than the mere holding of stocks. The 
statute bears no such construction and the articles themselves cannot be 
so limited where the only purpose, as here, is the holding of stocks in a 
named corporation. Cases which interpret the objects and purposes of a 
corporation as stated in its articles with respect to the holding of stocks 
of other corporations are not pertinent to the construction to be placed 
upon the statutory provision relating thereto in the 1941 act. Such act, 
§ 21-1,141, R.S. 1943, contains no language from which it can be inferred 
that the right to own and hold stock of another corporation is an inci-
dental as distinguished from an independent power. 

. . . For the reasons stated, that part of the petition which questions 
the existence of the holding company as a corporation does not state a 
cause of action on the part of these plaintiffs. 

The demurrer was properly sustained. 

BURKS et al. V. COOK et al. 
1955, (Ark.), 284 S.W.2d 855 

The plaintiffs, Cook and others, partners, brought this action to recover 
for merchandise sold and charged to the Motor Truck Rentals System, 
during the period from October 29, 1953, to December 12, 1953. The 
defendants are the incorporators and stockholders of the Motor Truck 
Rentals System, articles of incorporation of which were filed in the office 
of the Secretary of State on August 26, 1953. The Statute requires that the 
articles also be filed in the office of the County Clerk. This was not done 
until June 18, 1954. The court ruled in favor of the plaintiffs and defend-
ants appealed. 

W A B D , J. The question for decision in this case is: When are the or-
ganizers of a purported corporation individually liable for debts con-
tracted in the name of such corporation? No oral testimony was taken in 
the trial court, and this case is presented to us on the pleadings, stipula-
tions and the record. 

. . . On June 14, 1954, appellees filed this suit against appellants (the 
original incorporators named above) to recover judgment for the articles 
above mentioned. It was alleged that the articles of incorporation and 
the amendment thereof had never been filed in the office of the Pulaski 
County Clerk as required by Ark. Stats. § 64-103; that the Motor Truck 
Rentals System, Inc., is a de facto corporation, and that the stockholders 
or original organizers were individually liable as partners. 

On June 18, 1954, the aforementioned Articles of Incorporation and 
the Amendment were filed in the office of the Pulaski County Clerk. 
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On April 22, 1955, the above factual situation was submitted to the 
trial judge, sitting as a jury, and he rendered a joint and several judgment 
against all appellants. 

The judgment of the trial court must be affirmed in part on the author-
ity of the Gazette Publishing Company v. Brady, 204 Ark. 396,162 S.W.2d 
494, and Whitaker v. Mitchell Manufacturing Co., 219 Ark. 779, 244 
S.W.2d 965. 

It is earnestly contended that the judgment of the trial court should be 
reversed insofar as it held appellant, Willis V. Lewis, liable. Lewis was 
one of the original organizers of the National Truck Leasing System, Inc., 
the name of which was later changed to Motor Truck Rentals System, 
Inc. In the Gazette case, supra (204 Ark. 396, 162 S.W.2d 496) this court 
approved a statement made in the case of Garnett v. Richardson, 35 Ark. 
144, that "in order to exempt the organizers of a corporation from per-
sonal liability for the debts of the concern the articles of incorporation 
must be filed in both the office of the secretary of state and the oflBce of 
the county clerk." It is undisputed that in the present case neither the 
articles of incorporation nor the amendment had been, at the time suit 
was instituted, filed in the office of the County Clerk of Pulaski County. 
Thus it would seem from the above that Lewis must be held liable in this 
instance. However we do not think that, under the facts and circum-
stances of this case, the above conclusion correctly follows. 

We have present in this case a fact situation which was not present 
in the Garnett and Gazette cases, supra, in that here credit was extended 
after Lewis ceased to be a member of the purported corporation. This 
fact question not being present in the cited cases we can feel sure that 
no special consideration was given to it. The Garnett opinion is short and 
certainly no consideration was given to the point under question in that 
case. The gist of the opinion in that case is found in the last sentence 
which reads as follows: "for purchases made by them before then they 
were personally hable as partners." From this it appears that the court 
was considering a case where the original incorporators made the pur-
chases for which they were held liable. In this case Lewis had of course 
withdrawn from the purported corporation some two months before the 
purchases were made. 

In this instance Lewis and the other original incorporators are placed 
in the role of partners by operation of law since they did not file articles 
of incorporation in the office of the County Clerk. Considering them as 
partners we have concluded that Lewis is not liable on the debt herein 
sued upon under the decisions of this court pertaining to a partnership. 
In the case of Rector v. Robins, 74 Ark. 437, 86 S.W. 667, 669, a creditor 
sought to hold liable Robins, a member of a partnership, who withdrew 
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from the partnership before the debt was contracted. This court there ap-
proved an instruction which stated that Robins would be liable if the 
creditor "extended the credit for the claim sued on in the faith of his be-
lief that W. H. Robins was such a partner." The court again indicated 
in 74 Ark. on p. 443, 86 S.W. 667, that before Rector could hold Robins 
liable he must have extended credit upon the faith of Robins' partner-
ship in the firm. 

It cannot be said in the case under consideration that appellees ex-
tended credit to the Motor Truck Rentals System, Inc., because of their 
reliance on Lewis' financial responsibility. No evidence was taken in this 
case and therefore there is no showing that appellees extended credit 
because of Lewis. 

. . . It cannot, of course, be said in the case under consideration that 
Lewis' conduct in any way misled appellees, since no evidence was intro-
duced. Neither did the "partnership" bear the name of Lewis. 

Based upon the above observations it is our conclusion that the trial 
court erred in holding Lewis liable and the judgment is hereby reversed 
to that extent, but it is affirmed as to the other appellants. 

Affirmed in part and reversed in part. 

KNOX et al. v. FIRST SECURITY BANK OF UTAH et al. 
1952,196 F.2d 112 

The plaintiffs as surviving heirs of Frank Knox brought this action 
against the bank as executor of the estate of A. C. Milner, deceased, and 
the Milner Corporation as defendants to recover damages for breach of 
contract. InJLQQQ^liliiei' as a promoter entered into an agreement with 
the deceased Frank Knox whereby it was stipulated that the Milner 
Corporation would be organized and that when chartered the corpora-
tion would pay to Knox $25,000 from the first net profits derived by the 
corporation from the sale of the mining properties involved in the agree-
ment. The corporation was subsequently organized and in 1924 Milner 
as president of the defendant corporation wrote a letter to the plaintiff, 
DeWitt Knox, stating that the corporation would live up to the terms of 
the agreement made with his father. The lower court sustained defend-
ant's motion to dismiss and the plaintiffs appealed. 

BRAXTON, Circuit Judge. . . . The first contention urged by plaintiffs is 
that the complaint stated a cause of action against the defendant Milner 
Corporation, and that the court erred in dismissing the action as against 
that defendant. It is argued in support of the contention that the original 
undertaking entered into in 1909 was a promoters contract; that it was ac-
cepted and adopted by the defendant Milner Corporation; and that 
therefore such defendant is liable. It is well settled law in Utah that pro-
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moters or those contemplating the organization of a corporation do not 
have power to enter into a contract with binding effect upon the cor-
poration after it is organized. They lack that power, either as agents or 
otherwise. But promoters or those contemplating the formation of a cor-
poration may make a contract in furtherance of the corporation and for 
its benefit; and if the corporation after it comes into existence accepts 
or adopts the contract, it thereupon becomes the contract of the corpora-
tion and may be enforced against it. (Cases cited) 

Under the law of Utah, a contract made by and with promoters which 
is intended to inure to the benefit of a corporation about to be organized 
is to be regarded as an open offer which the corporation may after its 
formation accept or adopt, as it chooses. And if it does in the exercise of 
its own judgment accept or adopt the contract and retain the benefits of 
it, it cannot reject liability under it. In the absence of acceptance or adop-
tion of a contract of that kind, the corporation is not liable even though 
it may have been entered into with the understanding that the corpora-
tion would be bound. But it is not necessary that acceptance or adoption 
of a contract of that kind be by express action of the corporation entered 
in the minutes of the directors, or that it be effectuated in any other like 
formal manner. It may be inferred from acts, conduct, and acquiescence. 

The original undertaking was an agreement in the nature of a pro-
moters contract. And from what has been said it is manifest that defend-
ant Milner Corporation is not bound by it to make payment of the $25,000 
unless it was accepted or adopted in an effective manner. Assuming for 
the moment that Milner, in his capacity as president of the corporation, 
was clothed with authority to act for it in accepting ^ d j d o p t i n g the un-
dertaking, there can be little doubt that the letter written in 1924 con-
stituted an effective acceptance and adoption. The letter referred at the 
beginning to the undertaking to pay $25,000 from the sale of the property 
or from profits derived from its operation. It stated in clear terms that 
the time when liquidation of the obligation would begin was dependent 
upon the volume of business done and the payment of advances made to 
an operating company. And it further stated without condition or quali-
fication that the agreement was being kept in mind and would be reached 
at the proper time. Plainly, the last statement was intended to mean that 
the obligation would be reached for payment at the proper time. The 
letter constituted recognition of the original undertaking as an obligation 
on the part of the corporation to pay the amount specified in the contract 
at the proper time. And in the circumstances, that recognition amounted 
to an effective acceptance and adoption of the undertaking. 

The judgment insofar as it dismissed the action against the defendant 
Milner Corporation is reversed. 
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AJOUELO V. WILKERSON 
1952, 85 Ga. App. 397, 69 S.E.2d 375 

The plaintifiE, an inventor, entered into a contract with the defendant, 
promoter, providing for the manufacture of certain patented devices 
and the employment of the plaintiff. It was further provided that the 
corporation which was to be formed for the purpose of manufacturing 
and selling the devices, shall have the promoter's rights under the con-
tract and assume his obligations. The corporation was organized and the 
promoter assigned to it the contract. The plaintiff then entered into a new 
contract with the corporation which contract provided that the new con-
t a c t "is to supersede and take the place of all prior contracts entered 
into by the p a ^ e s hereto or their predecessors/' The plaintiff thereafter 
sued the defendant promoter for the salary agreed upon in the first con-
tract. The lower court ruled in favor of defendant and plaintiff appealed. 

SUTTON, Chief Judge. The plaintiff's suit was for damages for breach 
of the contract between the parties dated June 30,1932. It was undisputed 
that the plaintiff, Ajouelo, had offered to go to work for either Wilkerson, 
the defendant, or the Auto-Soler Company on June 1, 1933, and at inter-
vals thereafter, and that neither the defendant nor his company had ever 
employed Ajouelo or paid him wages or salary, as provided for in the 
contract sued upon. It was undisputed that the defendant had formed a 
corporation, the Auto-Soler Company, on August 26, 1932; that he trans-
ferred and assigned to that corporation his rights under the contract or 
contracts with Ajouelo and received stock in the company therefor; and 
that the company had accepted these rights and assumed his obligations 
under said contract. It clearly appears from the contract sued on that it 
was within the contemplation of the parties thereto that such a corpora-
tion would be formed by Wilkerson to succeed to and take his place 
under said contract with Ajouelo. 

. . . The plaintiffs main contention is that the contract sued upon was 
severable into parts, one part providing for the payment of royalties and 
another for the employment of Ajouelo by the defendant, and that the 
jury would have been authorized to find, under the evidence, that the 
latter part of the contract had never been superseded or extinguished by 
any of the later contracts between Ajouelo and the company formed by 
the defendant. However, under the undisputed evidence in the case and 
by the terms of the written contracts, there was no such issue for submis-
sion to the jury. 

A novation of debtors is constituted by the release of the original 
debtor and the substitution of a new debtor in his place. This release and 
substitution may be by express terms, or may be inferred from the acts 
of the parties or by necessary implication from a construction of the sub-
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sequent agreement. Loftis Plumbing & Heating Co. v. American Surety 
Co., 74 Ga. App. 590, 593, 40 S.E.2d 667, and citations. The contract of 
November 4,1932, expressly provided that: "This contract and agreement 
is to supersede and take the place of all prior contracts and agreements 
entered into by and between the parties hereto or their predecessors and 
this contract contains the full and complete agreement between the par-
ties." In the contract sued upon, Wilkerson "or his successors or assigns" 
was to employ the plaintiff, and the Auto-Soler Company was the assignee 
and successor of the defendant, Wilkerson. Therefore, a "predecessor" of 
the Auto-Soler Company was its promoter, Wilkerson, and the provision 
above quoted was effective to extinguish his obligations under the con-
tracts between him and the plaintiff, Ajouelo, entered into prior to the 
formation of the Auto-Soler Company, including his promise in the con-
tract of June 30, 1932, to employ the plaintiff. 

Wilkerson and Ajouelo both signed the contract of November 4, 1932, 
and although Wilkerson signed it in his capacity as secretary of the com-
pany, it is apparent that both he and Ajouelo thereby assented to the 
execution of the new contract by which Wilkerson was released, and the 
Auto-Soler Company substituted for him. See, in this connection, Acree 
V. Kay, 188 Ga. 783, 4 S.E.2d 820. 

The plaintiff also contends that there were ambiguities in the contracts 
which created issues of fact as to the intent of the parties which should 
have been submitted to the jury. But the contract of June 30, 1932, as 
above stated, shows plainly that the plaintiff and the defendant both con-
templated that the defendant was to be succeeded by a corporation to be 
formed by him to carry on the exploitation of the plaintiff"s inventions, 
and the contract of November 4, 1932, between Ajouelo and the Auto-
Soler Company, shows without ambiguity the intent of the parties that 
said contract should supersede all contracts entered into by Ajouelo and 
the company or its predecessor, namely, the defendant. 

Since the contract sued upon, as to both its employment and royalty 
features, was expressly superseded by the contract of November 4, 1932, 
which introduced a new party and new obligations, the trial judge did 
not err in directing a verdict for the defendant. 

Judgment affirmed. 

Review Questions and Problems 

V. A corporation was engaged in the operation of a drive-in theater. The 
stockholders in the corporation were all mernbers of one family. The 
corporation entered into a contract with the labor union calling for 
the employment of two union projectionists. Subsequently A, a stock-
holder and member of the family, took over the post of one of the 
union projectionists. The union picketed the theater and suit was 
brought to enjoin the picketing. What should be the result? y c ^ 
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2. A bank was chartered under the laws of Tennessee. The bank 
financed the operations of an automobile dealer in Mississippi and 
discounted notes received from the dealer's customers. A fire de-
stroyed the dealer's place of business and the bank brought suit to 
impound the insurance money for the satisfaction of the dealer's 
obligation to the bank. The dealer contended that the suit should not 
be allowed because the bank had not qualified to do business in 
Mississippi. Should the bank be allowed to sue in the Mississippi 
court? ^ 

3. A Massachusetts manufacturing corporation leased property in Ari-
zona with a view toward conducting an operation there. The lease 
was cancelled by the owner who contended that the lease was invalid 
because the corporation had not qualified as a foreign corporation 
doing business in Arizona. Is this contention correct? Wo 

4. A and B, partners, incorporated their business but continued to 
operate it as though they were partners. The business was under-
capitalized. Should A and B be held to partnership liability?-)^ 

5. A, B, and C operated a bus line. They filed a certificate of incorpora-
tion and sold their buses to the corporation. After they completed the 
certificate but before it had been recorded a passenger on one of the 
buses was injured in a collision. Would A, B, and C be personally 
liable to the passenger? —hbcr-^a^m^ f l o 

6. The promoters of a corporation agreed that the corporation when 
organized would engage the services of A, an accountant, to install 
a bookkeeping system. They further agreed that A would receive 25 
shares for his services. The corporation was formed and A performed, 
ti^seQoces. but did not rece ive^e stock. A l ^ u g l ^ suit against the 
corporation. Should he prevail? ^ 

7. A, B, and C petitioned for a corporate charter for the T^tpo^ jMmn-
ducting a retail shoe business. All the statutory provisions were com-
plied with, except that they failed to have their charter recorded. This 
was an oversight on their part, and they felt that they had fully 
complied with the law. They operated the business for three years, 
after which time it became insolvent. The creditors desire to hold the 
members liable as partners. May they do s o ^ ^ T ^ flO 

8. The promoters of a corporation engaged the services of A prior to 
incorporation. After incorporation the company promised to pay A 
for his services. Is this promise enforceable?^^ 

9. A and B obtained an option upon a building which had been used for 
manufacturing pianos. They acted as the promoters for the corpora-
tion and turned over the building to the new corporation for $100,000 
worth of stock. As a matter of fact, their option on the building called 
for a purchase price of only $60,000. The other stockholders desire 
to have $40,000 of the common stock canceled. Can they succeed in 
an action to have it canceled? ^ ^ 

10. A, the promoter of a corporation gave an order for goods signed in his 
name on behalf of the corporation. The seller was aware that the 
corporation had not been formed. After the corporation was formed 
the goods were delivered but the entire price was not paid. The 
corporation became insolvent and the seller sued A. The trial court 
held in favor of the seller. Was this correct? 
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11. The Maxwell Cafe was a corporation holding a state liquor license in 
the corporate name. A, B, and C, brothers, purchased all the stock in 
the corporation. Thereafter the liquor license was revoked for viola-
tions occurring before the brothers boqght the stock. The brothers 
contend that the revocation should be set aside, that the court should 
look behind the corporate entity to the stockholders and that A, B, 
and C as stockholders should not be held for conduct of the corpora-
tion before they bought all the stock. Should they succeed in setting 
aside the revocation?/'y 

12. A, B, and C operated a spoke and handle factory as partners. They 
ordered a machine from X and then formed a corporation to continue 
the business. X accepted some payments for the machine from the 
corporation. Are A, B, and C, who are now major stockholders in the 
corporation, liable individually for the amount due? 
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C o r p o r a t i o n s 

5-58. In general. The corporation has only such powers as are ex-
pressly conferred upon it by the state. The state may grant any power to 
a"cor^ratioh that iF3esires, if such grant is not limited by the state or 
federal constitution. The express powers of a corporation are found within 
its corporate charter and the statute tb^at created it. It can do no acts that 
are not specifically set forth in the charter, u n ^ s such ^ t s are^to^^edly . 
inferred as reasomblyjiecessary and proper fo£_carryingj)ut the express 
powers granted.! 

In the application for a charter the incorporators usually state very 
broad powers; these statements of power are generally included in the 
charter. 

5-59. incidental powers. Under general incorporation acts now in 
force in most states, the powers incidental to corporate existence are 
generally enumerated. The following incidental powers have at various 
times been said to exist, as necessary for corporate existence: (1) to have 
a corporate name, to control, to own, to convey proppjJv. to_sus. an(i_to 
b e l i e d therein; (2)' to have continued existence, during the period for 
which created; (3) to have a common sealr (4) to make by-laws: (5) to 
purchase and to hold reaLestate for j-bf- purpose nfjji^j^njTnratirin^ unless 
forbidden by its charter or statute; (6) l^bnrrow money when necessary 
to carry out the corporate, purpose. 

The corporate name may not be deceptively similar to those of other 
business enterprises and by the lawjiLjSSIiy states must^onclude with 
either the word "Company," "Corporation," or "Incorporated." The name 
may be changed_by chartex-amendment .at any time without affecting 
corporale"contracts or title to corporate property in any way. 

5-60. Power to purchase and hold property for corporate purposes. 
A corporation has implied power to take and to hold title to real and 
personal property for all purposes that are not foreign to the objects for 
which it is created. Such power is iisuallv expressly given by statute or in_ 

1 Elward v. Peabody Coal Co. et al., page 705. 
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its charter. Tfjjiejroperty purch^<!ed by the corporation is not to be used 
Tn connection with the chartered purposes of the corporation, the transac-
t K ) n J s _ u l t r a \ ^ ^ in the absence of express restriction, it has implied 
power to purchase any real or personal property that is reasonably neces-
sary for carrying on its business. For example, a manufacturing corpora-
tion has implied power to purchase all the materials necessary for the 
production of the article which it is to manufacture. But it cannot buy 
material for the purpose of resale. Likewise, a railroad owning animals 
for the purpose of carrying out its business may purchase grain, but it 
cannot purchase grain for the purpose of transportation and sale. 

5-6T. Power to take and to give mortciaqes or to pledge, prpperty. 
A corporation has inmlig^ power to take a mortgage on real estate to 
secv^ a_debt, or toTiold^ersonal prj^erty as .a-security. Likewise, a cor-
poration has tonlied power to mortgage or to pledge its own ^ ' o p e ^ 
when necess£i?y in order to borrowmoney or to secure debts which have 
been created in accomplishing its corporate object. The officers may, with 
the consent of a majority of the stockholders, when the corporation is 
insolvent, make an assignment of all the property for the benefit of 
creditors. In the absence of statutory authority, a corporation cannot sell 
or mortgage its franchise or charter. 

Corporations vested with the public interest, such as publi^jitililies, 
cannot mortgage. 
creating them. 

5-62. Power to borrow money when necessary to carry out the cor-
porate purpose. In order to secure money for the purpose of carrying 
out its corporate objects, a corporation, in the absence of expressj;esta;ic-
tions,CT^s power^];:Mdth^e^^con^nt of the tn iĝ '̂ ĝ ^ lilifiTî  
The statute usually specifies the procedure necessary for issuing such 
bonds, and if the statute is not complied with, the bonds are invalid. 

A corporation likewise has implied power to take or to indorse promis-
sory notes and to accept or to indorse bills of exchange in the usual course 
of its business, A^^corporation has no implied power to loan rnoney OT 
becmnae a surety or guarantor, in absence of express^jLujl^^^ 
fs s l r T c t l y ^ e ^ s s ^ y T ^ T f i ^ ^ r p o s e of carrWng out the ab;ectsi ofjthe 
corporation. S^at^es in some states authorize a corporation_to gnter into 
contracts of gmgiranty when the corporation has a direct interesj in the 
subject matter R l h T contract guaranteed.® 

5-63. Powetf to enter into partnership agreements. A_corpQi:atiQn.,is. 
witl^ut powty to enter into a partnership or combination with other 
corporations for the purpose of bringing the management of the partner-

2 Zion's Savii^gs Bank & Trust Co. v. Tropic & East Fork Irrigation Co., page 706. 
3 Choctaw Lfimber Cô . v. Atlanta ga^id MjJI, Ipc., page 708. 
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ship or corporations under one control. A corporation doCT not have 
authority to share its corporate management with naturd p^sons in a ' 
partnership because it would expose the stockholders to risks nek contem-
plated by the stockholders' contracts, although it may enter\ a joint-
venture. A_coqjoratigiL_may, however, provide in its charter, when 

'authorizgd by statute, that it has authority to become a partner. 
5-64. Power of a corporation to subscribe and to hold stock in an-

other corporation. A corporation, j 
no imj^lied power to subscribe to, purchase, or hold 
corporation whose chartere9~purpose is totallv foreign jn its jpwp. To 
permit sucE actira would subject the stockholders to risks not anticipated 
by them. By court decision or statute, the corpor^|iftyis of most states 
now empowered to subscribp for, or purchase, the stock oLother corpora-
tions f o r ^ e purpos£^^_f^hp^Tig their own nbjpftivfifi. It may_j[jyest 
idle fundsTn the stock of nthfr rnrpnrfiti^n't o j ^ ^ ^ e j ^ such sJ^ajes in 
s e t t l e n ^ t of an indebtedness owing to it. A certain phase of its business 
may_b£_transacted by means of a subsidiary, for whose organization it is 
responsible or whose control it has acquired by stock purchase.* In such 
cases, the parent company may, or may not, be a holding company or-
ganized for the express purpose of acquiring stock of other corporations. 
A corporation is^^r^deg-j^fwpvRr^ t n a r ^ ^ stnpW pf a competing 
^rporaticm for m e ^ S p o ^ o f e l i m i r i ^ ^ ^ o ^ ^ t r a i n i i i ^ c o m p ^ ^ m ^ ^ 

5-65. Power to hold its own stocic. ^corporat ion is somewhat re-
sjricted in its pnwpr to^jpurchase its ow^̂  stocky because the purchase oF 
its own stock might effect a reduction of its capital to the detriment of 
creditors and stockholders. In most states a corporation is permitted to 
purchase shares of,,its own stock only out of accumulated profits or 
surplus.® This retains an investment in the corporation by stockholders 
e q u i \ ^ n t to the original capital as a protective cushion for creditors in 
case subsequent losses develop. A few states, however, permit a cor-
poration to acquire treasury stock as long as the corporation is not in-
solvent. A corporation may also acquire its own stock in payment of, or 
in security for, an antecedent debt due the corporation. It may also take 
its own stock for nonpayment of an authorized assessment made by the 
company on the stock or it may take it as a gift. A corporation that has 
issued preferred stock has the power to redeem such stock, where there 
is no injury to, or objection by, creditors. Here again, many of the states 
require the preferred stock to be redeemed out of surplus or demand 
that authority to reduce the capital stock be obtained from the state. 
y'2&^easm'y.5tQck—iitock of acquired by a corporation—is ipt 

^ o m a t i c ^ ^ dormant in the treasury oFthe lcofporâ ^̂ ^ 

* Durham v. Firestone Tire & Rubber Co., page 709. 
I ® Jarroll Coal Co., Inc. v. Lewis et al., page 710. 
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without the right to vote or to slmj£_in^dividen^until it is again sold 
'and transferred to a stockholder.CThe c ^ i t a l i z a ^ ^ f a corporatioa-^cyi-
be reduced only with the a^ of the 

le state corporation laws must rSi fca^al , arid the procedure outlined in 
Be followed m^effecting the reducHohT 

P O W E R S O F C O R P O R A T I O N S C A S E S 

ELWARD V. PEABODY COAL CO. et al. 
1956, 9 111. App.2d 234, 132 N.E.2d 5 4 9 

The plaintiff, a stockholder in the defendant corporation, brought this 
suit against the corporation and its seven directors for a declaratory 
decree that a stock option was invalid and for injunctive relief. The 
directors by resolutioiTgaveT one ô t the employees of the corporation an 
option to purchase 40,000 shares at $3 per share. On the day that the 
option was given the market price of the common was $3 per share; in 
June, 1955, it was $8 per share. The plaintiff contended that under the 
corporate laws of Illinois the corporation was not authorized to grant the 
option. The lower court dismissed the complaint and plaintiff appealed. 

BURKE, J. . . . The plaintiff asserts that the Business Corporation Act 
does not empower a corporation to issue a stock option; that this power is 
not granted in express terms or by implication; that a shareholder is en-
titled under the common law to preemptive rights; and that the Act 
should be construed strictly so as not to impair the preemptive rights of 
stockholders. Th^public jol icy of this state is found in the Constit^ion, 
the st^utes and the decisions of the courts. Plaintiff cites cases pointing 
out the distinction between the power to sell and the power to give an 
option. The preemptive right of shareholders to share pro rata in any new 
issue of corporate~sTo^ck so that fli^r interest will not be diluted but con-
tinue proportionately, is part of the common law of this State. Section 24 
of the Business Corporation Act, reads: 

The preemptive right of a shareholdetio acquire additional shares of a corpo-
ration may^ie 1iifflea~oFHeme3ToAe extent provided in the ^ t ides of jn-
corporatidnT Pnless^hFrwis^^ pfoyidg by its arHclgs oF jncog:̂ ^^ 
cofporatroh may issue and s e l l i ^ sHareg t̂o its employees or to the employees of 
any subsidiary corpuratloiir'without first oftering the same to its sJiareholders^~ 
foTsuch consideration and upon such terms and conditions as shall be approved 
by the holders of two-thirds of its shares entitled to vote with respect thereto 
or by its board of directors pursuant to like approval of the shareholders. 

The first sentence of § 24 provides that the charter of an Illinois cor-
poration may limit or deny the preemptive right of a shareholder to 
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acquire additional shares of stock. The second sentence of the section 
allows a corporation which does not have an express charter denial or 
limitation of preemptive rights, to issue and sell stock to its employees 
free of preemptive rights for such consideration and upon such terms and 
conditions as shall be approved by the holders of two-thirds of its shares 
entitled to vote with respect thereto or by its board of directors pursuant 
to like approval of the shareholders. Plaintiff inquires that, keeping in 
mind the doctrine that corporate powers are to be construed strictly and 
that no power is to be implied unless reasonably necessary to an express 
power, under what section or sections could the power to issue stock 
options be regarded as implied? Section 5 of the Business Corporation Act 
states that each corporation shall have power to make contracts and incur 
liabilities, to elect or appoint oiEcers and agents of the corporation, to 
define their duties and fix their compensations, and to exercise all powers 
necessary or convenient to effect any or all of the purposes for which 
the corporation is formed. It cannot be doubted that Illinois corporations 
are empowered to enter into contracts relating to employment. The im-
plied powers which a corporation has in order to carry into effect those 
expressly granted and to accomplish the purposes of its creation are not 
limited to such as are indispensable for these purposes, but comprise 
all that are necessary in the sense of appropriate and suitable, including 
the right of reasonable choice of means to be employed. 13 Am. Jur., 
Corporations, § 740. W e are of the opinion that there is ample implied 
power in §§ 5 and 24 of the Business Corporation Act and in Article 9 
of the amended charter to sustain the action of the defendant corporation 
in entering into a valid contract with an officer or employee for a stock 
option. 

Reversed and remanded however, for other reasons. 

ZION'S SAVINGS BANK & TRUST CO. v. TROPIC & 
EAST FORK IRRIGATION CO. 

1942,102 Utah 101, 126 P.2d 1053 

The plaintiff bank brought this ^̂ ntion to rpfnvpr. from the defendant 
imon_a_promissory notf> The defendant's articles of incorporation pro-
vide: "The object of this corporation is to construct a canal from the East 
Fork of the Sevier River to Tropic and to keep the same in repair for the 
conducting of the water of said stream to the town of Tropic. . . ." The 
defendant had executed the note in question to one Holt in return for a 
quitclaim deed of his interest in certain waters of the Sevier River. The 
defendant made payments on the note for six years and then refused 
further payments. The defendant pleaded ultra vires. The ioM^ court 
gave judgmenLto_the_defendant and plaintiff appealed. 
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L E V E B I C H , District Judge. . . . The court concluded that the respond-
ent had no power to purchase or contract for the purchase of water rights 
nor to execute the note; that the promissory note was therefore ultra vires 
and void ab initio; that plaintiff and its predecessors, the Holts, were 
charged with notice of the lack of power of defendant corporation and 
that the defendant was not estopped to assert the defense of ultra vires. 

The first question to be determined is whether or not the Irrigation 
Company, in purchasing the water rights of Holt and executing its note 
therefor, was acting beyond the privileges conferred by its charter. It 
is stated in the Articles of Incorporation: "The object of this corporation 
is to construct a canal from the East Fork of the Sevier River to Tropic 
and to keep the same in repair for the conducting of the water of said 
stream to the town of Tropic also to control the waters of Bryce Canyon 
for culinary and irrigation purposes for said Town." 

Article XII, § 10 of the Constitution of the State of Utah places a 
limitation upon all corporations organized under and pursuant to the 
laws of Utah in the following words: "No corporation shall engage in 
any business other than that expressly authorized in its charter, or articles 
of incorporation." 

Several cases decided in this court have held that a strict interpretation 
must be given articles of incorporation in view of this constitutional 
limitation. In the case of Tracy Loan and Trust Company v. Merchants' 
Bank, 50 Utah 196,167 P. 353, 355, the court, in passing upon the interpre-
tation of articles of incorporation, after quoting Article XII, § 10 of the 
Utah Constitution, makes the following statement: "This court, in an 
early case under statehood . . . adopted the rule that a corporation in the 
management of its affairs and conduct of its business is limited to the 
purposes provided and enumerated in the object clause of its article of 
incorporation. In fact under the provisions of the Constitution . . . it 
would seem that no other rule or construction was permissible in this 
jurisdiction." 

And further on in the opinion it is stated: "Implied powers of a bank, 
or of any corporation for that matter, are those incidental to and con-
nected with the carrying into pfFect or the accomplishing of the general 
purposes of the corporation, as expressed in the object clause of its 
aTticles. When it has been determined that the acts done, or attempted to 
be done, are not within the powers of the corporation to do, no implied 
powers can validate such acts." 

From the wording of the Articles of Incorporation of the Tropic and 
East Ford Irrigation Company it is clear that the only expressed purpose 
of the company is to construct canals between certain points and to keep 
them in repair. There is no express authority to purchase water or water 
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rights. By the express limitations of authority, all other powers beyond 
those given are, by implication, excluded. 

W e therefore hold that the corporation and its ofBcers and directors 
were acting beyond the privileges conferred upon the corporation by its 
charter and the laws of the State of Utah. 

CHOCTAW LUMBER CO. v. ATLANTA BAND MILL, INC. 
1953, 88 Ga. App. 701, 77 S.E.Sd 333 

The plaintiff corporation filed suits on two contracts of guaranty against 
the defendant-guarantor, Atlanta Band Mill, Inc. The defendant had 
guaranteed payment of the notes issued by the Atlanta Band Mill Sales 
Inc. The resolution passed by the Board of Directors of the defendant 
corporation read in part as follows: "Whereas, Atlanta Band Mill Sales, 
Inc. is a sales agency for Atlanta Band Mill, Inc. and whereas, it is to the 
financial advantage of Atlanta Band Mill, Inc. that Atlanta Band Mill 
Sales, Inc. meet its obligations and maintain its financial integrity; Now, 
therefore, be it resolved that Atlanta Band Mill, Inc. authorize and 
direct its oflScers to execute a Guarantee in usual terms guaranteeing the 
payment of the following note." The case proceeded to trial and at the 
conclusion of the plaintiffs' evidence a motion to nonsuit was granted. 
Plaintiff appealed. 

T O W N S E N D , J . . . . Prior to the Corporation Act of 1 9 3 8 Ga. L . 1 9 3 8 , 

p. 2 1 4 , the law, as stated in Code, § 2 2 - 7 0 1 , was as follows: "Corporations 
created under Chapter 22-3 may exercise all corporate powers necessary 
to the purpose of their organization, but shall make no contract, or 
purchase or hold any property of any kind, except such as is necessary 
in legitimately carrying into effect such purpose, or for securing debts due 
to the company." Following such Act, Code Ann. Supp. § 2 2 - 1 8 2 8 (c) 
gives to corporations the power "to guarantee, become surety upon or 
indorse the contracts or obligations of any other corporation, firm or in-
dividual as to matters in which the corporation guaranteeing has a direct 
interest but shall not have the right to enter into any contract of guaranty, 
suretyship or indorsement where the corporation guaranteeing has no 
direct interest in the subject matter of the contract guaranteed or to make 
any purely accommodation guaranty, indorsement or contract of surety-
ship, unless such right . . . is contained in the charter of the corporation 
or an amendment lawfully made thereto." 

The latter Code section certainly enlarged the meaning of the former 
to some extent as to the power of corporations to enter into guaranty 
contracts executed upon a valid consideration. The contract here had 
such consideration. (Cases cited.) The question of the extent to which 
such powers were enlarged must be determined. It is no longer necessary 
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to prove that the contract was "necessary in legitimately carrying into 
effect such purpose (of the corporate organization), or for securing debts 
due to the company," but it must be shown that the guarantor corpora-
tion has a "direct interest in the subject matter of the contract guaran-
teed." The contract guaranteed was one granting an extension of time to 
the sales agency to pay a debt, for the purpose of avoiding a lawsuit 
which would have the effect of injuring the credit of the defendant. The 
term direct interest has previously been the subject of judicial construc-
tion. It is defined in Black's Law Dictionary as meaning "not contingent 
or doubtful." An employee seeking unemployment compensation is "di-
rectly interested" in a labor dispute which would affect the amount of 
wages received by himself and other employees similarly situated, under 
an unemployment compensation statute. 

Applying this definition to the proof offered by the plm 
trial of the case, it appears that the defendant guajaatQ|L Y ^ 
Imd c r e ^ d the s^Ies agen was firianci 
in the tot^j creditJt^ the extent that a failure of the 
would seriously impair both the guarantor's credit and the distribution of 
its products; that it entered" iritd the contract to prevent a lawsuit being 
filed against the sales company, and that the sales company was either 
insolvent at that time or became so between the date of the contract and 
the date of the filing of this suit, approximately five months later. 

. . . It follows, therefore, that the evidence in this record is sufficient to 
authorize the finding that the defendant corporation had a direct interest 
in the subject matter of the contracts guaranteed within the meaning of 
Code Ann. Supp. § 2 2 - 1 8 2 8 . The trial court erred in granting a nonsuit 
and in overruling the motion to reinstate the case. 

Judgment reversed. 

on the 
o w n ^ 

involved 
^btor corporation 

DURHAM V. FIRESTONE TIRE & RUBBER CO. OF CALIFORNIA 
1936, 47 Ariz. 280, 55 P.2d 648 

The plaintiff, Firestone Tire and Rubber Company of California, 
brought action against Durham, the defendant, to recover on a promissory 
note executed by the defendant. The note was given in payment for stock 
in Firestone Service Stores, Inc. of Phoenix, an Arizona corporation. The 
incorporators of the Phoenix corporation included the California Corpora-
tion which by agreement was always to own at least 51 per cent of the 
stock. The defendant contended that one corporation may not organize 
or subscribe to the original stock of another and that the organization of 
the Phoenix Company was void, and its stock worthless so that there was 
no consideration for defendant's note. The lower court gave judgment 
to the plaintiff and defendant appealed. 
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LOCKWOOD, Chief Justice. . . . There is undoubtedly considerable 
conflict in the authorities as to whether one corporation may participate 
in the organization of another. Among those cases holding that it may not 
are found such as Nebraska Shirt Co. v. Horton, 3 Neb. (Unof.) 888, 93 
N.W. 225; Denny Hotel Co. v. Schram, 6 Wash. 134, 32 P. 1002, 36 Am. 
St. Rep. 130; Moore v. Los Lugos Gold Mines, 172 Wash. 570, 21 P.2d 253; 
Schwab V. E. G. Potter Co., 194 N.Y. 409, 87 N.E. 670, and others. Appar-
ently this is based, although not always so expressed, upon the idea set 
forth in Nebraska Shirt Co. v. Horton, supra, in the following language: 
"Corporations have quite enough power without allowing them to in-
corporate themselves in new companies." Stated as a general proposition, 
there may be merit in this theory, but we think there is at least one well-
grounded exception thereto. Where the obvious purpose_pf_Jhg_new 
corporation is merely to arf as a subsidiary for the parent- one, and to 
c ^ r y out the purposes for which the parent itself was formed, we see no 
reason why, in the absence of a statute forbidding it, a c o r g o r a ^ n , as a 
matter of principle, s h o ^ / r f e f ^ permitted to participate in the organi-
zation of its subsidiary. Unless prohibited by law, if its articles are broad 
enoii^ , Tf can purchase stock in another such corporation after the 
latter is organized, and, through such purchase, control the operations of 
the other company, and, if it may do this, it would be extremely technical 
to say that it may not, through its duly authorized agents, organize the 
new company in the beginning. If the new company were organized for 
the purpose of evading limitations placed on the rights and authority of 
the parent company, the situation might be veiy different, but in the 
present case there can be no doubt that the Phoenix company was organ-
ized for the purpose of assisting in the better and more profitable disposi-
tion of the very product which the California company was engaged in 
producing and distributing. 

. . . We hold, therefore, that under the law of Arizona a corporation is. 
not prohibited from subscribing to or holding the stockj)£a pew^-cogporar, 
tion whose purpose is natmally^subsidiai^^ i n b u s i n e s s 
of the~oia~corporation. 

JARROLL COAL CO., INC., v. LEWIS et al. 
1954, 210 F.2d 578 

On March 1, 1949, E . L. Jarroll, Sr. and the members of his family 
owned all of the stock of the mining company, defendant in this action. 
On that day he entered into a contract with the company by the terms of 
which the company purchased all of the stock from him paying him 
$4,000 in cash and giving him its note in the sum of $20,000. There was 
testimony that the note was to be secured by a chattel deed of trust but 
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this was not executed until two years later. In March, 1949, the assets of 
the company, exclusive of good will, exceeded its liabilities, exclusive of 
the note by less than $15,000. 

The plaintiffs, trustees of the United Mine Workers Welfare and Re-
tirement Fund, had obtained a judgment against the company on a con-
tract of March 1, 1949, whereby the company agreed to pay into the 
Welfare and Retirement Fund a certain amount per ton on coal mined by 
the company. This matter was brought before the court at the instance of 
the United States Marshal to have the court determine the conflicting 
claims to property of the coal company upon which he had levied exe-
cution. The trustees claimed it under their judgment and Mr. JarroU 
claimed it under his trust deed. 

. . . From a judgment in favor of the plaintiffs, execution creditors, 
holding the note and chattel deed of trust void as against them because 
violative of the West Virginia statute. Code of 1949, § 3051 (31-1-39), 
forMding a corporation to use its funds to purchase its own stock, where 
this results in an impairment oT'capita.1^ the coal company has appesJeHT 

P A E K E B , Chief Judge. . . . The pertinent portion of § 3051 of the West 
Virginia Code of 1949 (31-1-39), which was taken from the general 
corporation law of the State of Delaware is as follows: 

Every corporation, organized under this chapter, or existing under the laws of 
this State, shaflJhav^e.iEe^Mffl^e?' to purchase, hold, sejl and transfer shares of 
its own capital stock: Provided, that no such corporation shall use its funds or 
property for the purchase of its own shai£S_Qfj:^)itaL.stodL>vheaMchj^ would 
cause any impairment of the capital of the corporation. 

Accepting, as we think we should, the finding of the trial judge that the 
good will of the company was without value, there can be no question 
but that payment of the $4,000 in cash and the execution of the $20,000 
note on March 1, 1949, not only impaired the capital of the corporation 
but rendered it insolvent. Appellant contends that, even so, the trustees 
of the welfare and retirement fund were not creditors at that time and 
cannot complain of the transaction for that reason. It appears, however, 
that the contract under which the claim of the trustees arises was exe-
cuted on the very day that the note was given and that the indebtedness 
had been incurred before the execution of the chattel deed of trust, two 
years later, transferring the assets of the corporation to secure the note. It 
was the transfer under this deed which was relied upon to defeat the 
levy under the execution; and there can be no question but that such 
transfer, made at a time when the corporation was Insolvent and made to 
secure stockholders for the purchase price of stock theretofore purchased 
from them, is void as to claims of creditors existing at the time it was 
made. Boggs v. Fleming, 4 Cir., 66 F.2d 859, 860. As said by this court 
in the case cited: 
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While, in the absence of charter or statutory prohibition, it is well settled 
that a corporation may TjurchaSR /̂ an only j " "" the 
^ t ^ in . . . The authori-
ties afe iihanimous to the effect that, even though a corporation be solvent 
when it contracts to purchase its own stock, it may not later, upon insolvency, 
pay for it, until after the existing creditors have been paid . . . 

W e think, also, that, even though the trustees be regarded as subse-
quent creditors, they are in position to attack the transaction here under 
consideration. It is a fraud on subsequent as well as upon existing 
creditors for the stockholders of a corporation to cause it to purchase 
their stock at a price rendering it insolvent, take an unrecorded lien upon 
all of its assets and allow it to continue doing business in its corporate 
name as if nothing had happened. Such creditors are unquestionably 
entitled to treat as void, because in fraud of their rights, a transaction 
which in eflFect gives stockholders a secret lien on corporate assets. 

. . . There was no error and the judgment appealed from will be 
affirmed. 

Review Questions and Problems 

1. T & Company is incorporated for the purpose of manufacturing and 
selling jewelry. It is incorporated as a manufacturing concern. Has 
T & Company a right to purchase jewelry manufactured by others and 
to sell it? 

2. A corporation is formed under the name of Mayb_e Butter Company. 
Promoters for another concern desire to incorporate under the name of 
Maybjs, Butter Company. Will those responsible for granting charters 
grant them one under that name? 

3. A medical insurance corporation, A & Co., is being formed under the 
name of "Family Doctor Plan." However, the Superintendent of In-
surance has not yet approved the plan. His approval is required before 
certificate of incorporation can be issued by the state. Pending the 
approval of the application, X insurance company commenced using 
the name "Family Doctor Plan," for one of its various group policies. 
Can A & Co., as a corporation, obtain an injunction against X's use of 
the same name? 

4. A literary society was incorporated for the purpose of "advancing the 
mental development of its members by means of literary exercises, de-
bates and lectures, and to foster sociability among its members." Later, 
the members adopted byvlaajs which pledged their support to a certain 
presidential candidateTIC^ a member who refuses to support that 
candidate b e expelled?/\A4' ct d e - p v ^ / / M j i a -^S^eA 

5. A, the treasurer of the X Company, borrowed $5,000 from Y Bank 
and gave a mortgage on the property of the X Company as security. 
The stockholders coritend that the mortgage is ineffective, because 
they had not authorized the officers to issue or to sign any mortgage. 
Are the stockholders correct? M - i rvu-^ ^Ii^^iy jyn^^ft. 

6. The X Company was incorporated for the purpose of conducting a 
lumbermill. A, its president, desired to borrow money, and caused the 
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company to become surety upon his obligation. Assuming the contract 
of suretyship to be signed by the treasurer of the X Company, the 
proper officer, is the company liable? û̂  i j 

7. A corporation entered into an agreement with A to engage in ajojnt^ 
veintiire. Is such an agreement valid? yM 

8. International Silver Corp. issued all shares of its authorized stock for 
the par value thereof. A considerable amount was purchased by United 
Silver Co. Later, to prevent the owners of United Silver from obtain-
ing control of International by buying more International stock. Inter-
national purchased all the stock of United. Then it dissolved United, 
taking unto itself all its own shares previously owned by United. What 

j a ^ ^ e these shares now called? What may International do with these 
,'ĵ ;î shares? Was it proper for International to buy the stock of United? 
9. The X Company, which was engaged in motion picture business, en^ 

tered into a contract with D Company whereby the latter agreed to 
furnish costumes to X. The X Company also entered into a contract 
with P Lumber Company, which was to furnish lumber and materials. 
The X Company defaulted in its payments to P. D Company guaran-
teed payment by X if P would continue to furnish lumbex, to X- Can 
P enforce this guaranty against D? 
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A c t s 

5-66. In general. Any acts of a corporation^ that are beyond the au-
thority given to it by the state are said to be ultra vires acts. No liability 
attaches to the_co^oraHon iipon contracts outside the scope of its cor-
porate powers, because the corporation has capacity only to do those 

expressly authorized within its charter incidental 
_Jheretoi^This does i ^ m e a n , however, that the corporation is free from 
Jiability for wrongful acts, such as torts and crimtTial liability simply be-

cause such acts would be outside the scope of its authority. Like natural 
persons, ^corporaHon has power to do wrong, and is liable therefor. There 
are certain exceptions to the above rules as to liability,of the corporation, 
depending upon the nature of the acts and whether the contracts invglagd 
are gsgmted, partially executed, or executory. 

5-67. Who may object fo them. If a corporation performs acts or 
enters into contracts to perform acts which are ultra vires, the st^te creat-
ing _such cornoration may fOTfyit-its charter, for misuse of its corporate 
authority. T ] ^ extent of the misuse i.s oontroiling in determining whether 
the state will take away its franchise or merely enjoin the corporation from 
carrying out the ultra vires acts. Athirdjjaj±v has no ri^l^t to object to the 
u l t e vires acts of a corporation. however, n ^ v 
eiijohi a cogjoiatiim from p e ^ r m i n ^ ^ n l T l t a vires a c t In addit ion^j^ 
corporation may recover from the directors who are responsibjg, fpx^he 
ultoa vires contracts any losses or damages sustained because of tfie ultra 
vires venture. When they exceed corporate powers, they m a y _ ^ ^ o m e 
personally liable for resulting losses^ 

5-68. Effect of an ultra vires contract. The courts are somewhat in 
conflict concerning the rights arising out of an ultra vires contract. In 
general, however, the following rules are applicable: 

1. Since a corporation has onlv that authority expressly conferred upon 
it ^ the- state, anv made in excess of such authority are ultra 
vires and m 

1 Brinson et al. v. Mill Supply Co., Inc., page 717. 
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2. An ultra vires contract which is 
bv-eithe^^^tv^ to t h ^ g e e m e n t . 

3 . _ ^ c Q n t o c t in exces^of charter powers. '^fajfamji^^^rt^ 
both p a r t i p ^ g l i i Q t j i g ^ ^ the'courts.^ 

ultra vires contract has been f u l l ^ g r f o m e d of the 
partjfis thereto, so that itjiec^^mes^^me^itahle ar̂ yî  ijtnjTist for the other 
party to retain such performance Mid to refuse to perform on its part, the 
majority of the courts. w i l l ^ e n f o r e e ^ ^ ultra vires contract. A strong 
minority of the courts refuse to^nforc^ the contract even in such cases. 
They do. however, compel the other party to the agreement to pay the 
reasor^aj^je value of what he has receivgl or to return it. The only essential 
difference between these two views is that the nj^ajoritv of the coiiTts 
erfyrce the agreement, while the minoritv ^̂^̂  recoverv for the reason-
able valine of the benefit r e c i t e d unless the benefit is returned. 

The_statutesj in providing for the procedure for creating a corporation, 
r e ^ ^ e that its charter be filed for the purpose of giving p u b l i ^ n g t j ^ o f 
its object and purpose and limitation of powers^ Persons dealing with a 
corporation, therefore, are charged with notice of the extent of its cor-
porate powers, and cannot set up a ^ f e n s e - that they had no knowledge 
that the corporation entered into contracts in excess of such power. How-
ever, tf persons pritpr infp a rrmfrarf wHth a corporation which is in exceSS 
of its corporate powers and under circumstances in which it would be 
impossible for such persons to have knowledge of the limitations of the 
corporation, riif. corporatinn may he held liable. In other words^ if the 
contract involves a subject matter that may fall within the scope of the 
business, but, because of the improper use to be made of the subject 
matter \ n this particular instance, the contract is outside the corporate 
powers, Vhe contraot is enforceable unless the nther party had Icnowledgp 
"fjbf^ intPT^d^d USA A Corporation may_purchase such real estate as isf 
needed in its business, but hag tn purchase it for other purposes. 

A contract to purchase real estate for speculative purposes is ultra vires, 
bufisuch a contract would be binding unless the seller knew of the im-
proper use to be made of it. A corporation has power to take title to real 
estate in excess of its needs, and once acquired, the corporation's title may 
not be questioned. Although it may not have the right to purchase and 
sell real estate, it has the power to do so until it has been enjoined. 

The Uniform Business Corporation Act adopted by some states provides 
that all ultra vires contracts are enforceable. Nei][:her party to puch-a^-coibl 
t rac t jn^^ jTse^ lh^ vires HS-ajififen§g. In these states ultra vires conduct 

'bn tEepS~oFtTie corporatfon may be enjoined by the state or ,any stock-
holder, but contracts previously made are binding whether they be wholly 
executory, partially executed. Or fully performed. In such cases, the direc-

2 Temple Lumber Co. v. Miller, page 719. 
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tors are liable for losses suffered as a resukjrfjengaging in ultra vires 
activities. 

Ratification of ultra vires contracts by officers and stocic-
holders. _jVsLa_-general rula-aa ^^^^ contract_rg""9^ by 
the stockholdersa)La corporation. However, some courts hold that all the 
stockholders may ratify the ultra vires acts of the corporation, where 
fl^ rigj^ of tEg~piublic in general or theji^bts_o£_creditors are^^ n̂ ^ 
invoked^ 

5-70. Liability for tort and contract. A corporation^_bgingm^arti£cial 
person and impersonal, cannot pgrsonally commit .^Igrt. But a_corpqration 
^ liaMe under the laws applicable to principal and agent for the t o r t s ^ 
i t s ^ e n t committed in the pursuit of the corporate business ® Although a 
corporation has no authority to act outside of the statute creating it or its 
charter, it has the capacity thorough its agents to do acts, that may cause 
in[ury to others; therefore, iMs. liable for jiw^ 
agents, acting within their authority, evmlhough the injxjry arises put of 
an art which is ultra vires.* A few courts hold, however, that a corporation 
is not liable for the torts of its employees in ultra vires transactions, even 
if it has authorized the ultra vires act—but the weight of authority is other-
wise. A corporation is liable for fraud_committed by its oflScers or agents 
within the scope of their authority. It is also liable if the act is apparently 
within the general authority of the agents. Corporations are not only liable 
for^rtS-XXmiinitte^^^ti^^ agents in the pursuit of the c o i ^ o r ^ J ^ s i n e s s , 
but thBy_^:sJikewise liableToFTnjury caused b-sTBieir agents omitting to 
perform duties of the corporaton. A corporation is liable for the negli-
genceof an agent in failing to k e ^ its property in safe condition. 

Although a corporaton is liable for i n j u r i e T c ^ ^ d by its agents, even 
though acting ultra vires, it is not liable in contract. However, if a cor-
,porate agent acts in excess of his authority iha-Corporation is liable when 
the transaction is within corporate power and the agent is acting within 
his apparent authority.® 

5-71. Liability for crimes./ ^ corporation cannot_commit crimes which 
involve intent or personal violence. However, a corporation may be 
criminally liable for the violation_of..a-lsw which^nipoges a duty upon 
tl^corporation to do, or not tn do, an act. For example, a corporation may 
be fined for failure to comply with some statute that specifies certain 
things to be done by the corporation—such as supplying protection for 
employees and making reports—and for the violation of regulatory statutes 
under the police power of the state. 

A corporation may be indicted for improperly performing an act that 

® Poledna v. Bendix Aviation Corporation, page 720. 
* Massa v. Wanamaker Academy of Beauty Culture, Inc., page 721. 
® Petition of Mulco Products, page 722. 
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i t m a y j a w f i ^ ^ example, a corporation may be indicted for con-
HucHnga perfectly legal business in such a manner as to be guilty of 
maintaining a nuisance. Corporations cannot be held liable for criminal 
acts involving personal violence, but may be held criminally responsible 
for failure to comply with statutes which have prohibited certain acts. 
Corporations have been criminallyjiable. for unlawful conspiracies to 
restrain trade, for knowingly and fraudulently concealing property undgr^ 
the Bankruptcy Act, for giving rebates to shippers iii..viQlatiQn of federal 
statutes,. And for violations of other statutes.^ Corporations may also be 
held_forj;ontempt of court by^ reason^.Qf_acts. a t o n r ^ 
where they have violated^anL-jBittPgtion... l l e - c o u r t - n a ^ pmusk^sudLCor^ 
^rations by the levy of a fine, the same as against a natural person. 

ULTRA V I R E S A C T S C A S E S 

BRINSON et al. v. MILL SUPPLY CO., INC. 
1941, 219 N.C. 499, 14 S.E.2d 505 

W. T. Brinson, gne_of_Ae stockholders Supply Company, 
brought an action to have a receiver appointed for the company alleging 
the company's insolvency. A receiver was appointed and a claim was 
presented to him for the balance due on a note executed by the president 
of the corporation in favor of Harriet L . Hyman. The note was guaranteed 
by the corporation. The_xe£eiyer denied th and the lower court 
afiBrmed his action upon the groimd that the contract of guaranty was ultra 
vires. 

BABNHn.L, J. . . . Was the act of the oflBcers of the defendant corpora-
tion, in authorizing and executing the contract of guaranty, ultra vires as 
contended by the receiver? The court below so concluded. In this con-
clusion we concur. 

For a contrqot.executed by the officer £f a corporation to be binding on 
the corporation it must appear that (1) it was incident^ to the business of 
the corporation; or (2) it was expressly authorized; and (3) it was properly 
executed. . . . 

The contract of guaranty was no part of a transaction in which the cor-
poration was borrowing or raising money for the purposes of its incorpora-
tion. It was clearly and exclusively an act in aid and for the accommoda-
tion of its president as an individual. From it the corporation received no 
benefit. 

8 Old Monastery Co. v. United States, page 723. 
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Hence, it appears that the undertaking of the corporation was not 
directly "necessary, suitable, convenient or proper for the accomplishment 
of" either of these or of any other purpose authorized by the charter. 

Was the contract of guaranty incidental to, or in furtherance of, the 
powers expressly granted? If not, it was ultra vires and. unenforceable. 

A corporation is an artificial being, created by the State, for the attain-
ment of certain defined purposes, and, therefore, vested with certain spe-
cific powers and others fairly and reasonably to be inferred or implied 
from the express powers and the object of the creation. Acts falling with-
out that boundary are unwarranted—ultra vires. 7 R.C.L. 673, 19 C.J.S., 
Corporations, par. 1286, p. 965. 

"A corporation . . . being the mere creature of law, . . . possesses only 
those properties which the charter of its creation confers upon it, either 
expressly, or as incidental to its very existence." Marshall, C. J., in 
Dartmouth College Case, 4 Wheat. 518, 636, 4 L.Ed. 629. "An incidental 
power exists only for the purpose of enabling a corporation to carry out 
the purposes expressly granted to it—that is to say, the powers necessary 
to accomplish the purposes of its existence—and can in no case avail to 
enlarge the express powers and thereby warrant it to devote its efforts or 
capital to other purposes than such as its charter expressly authorizes, or 
to engage in collateral enterprises, not directly, but only remotely, con-
nected with its specific corporate purposes. . . . 

Ordinarily, the power to endorse or guarantee the payment of negotiable 
instruments for the benefit of a third party is not within the implied 
powers conferred upon a private business corporation. The general rule 
is that no corporation has the power, by any form of contract or endorse-
ment, to become a guarantor or surety or otherwise lend its credit to 
another person or corporation. . . . 

A corporaton is without impliedjowerJto_g^ for ^c<mmoda-
tion the coSmct oFlts customers with third persons on the ground that it 
rnaj^tHus stimulate its own business. Such use of its credit is~clearly 

~15eyon3~tEe power oFan ordinary business corporation. . . . It has no 
authority to use its credit for the benefit of a stockholder or officer. . . . 

The contract of guaranty was executed for the benefit of an individual. 
No part of the consideration moved to the defendant corporation. It was 
not either expressly or impliedly authorized by its charter to enter into 
contracts for the accommodation of a third party. To permit the payment 
of the claim would clearly result in an invasion of the assets of the de-
fendant corporation in the hands of the receiver as a trust fund for the 
payment of legitimate creditors. See 7 R.C.L. 198. The defendant's plea of 
ultra vires must be sustained. 

The judgment below is affirmed. 
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TEMPLE LUMBER CO. v. MILLER 
1943, (Tex. Civ. App.) 169 S.W.2d 256 

The plaintiff, Miller, sued the defendant Temple Lumber Company, a 
corporation, for damages resulting from defective workmanship and the 
use of defective niaterial in the construction of a house for the plaintiff. 
The defendant contended that it could not be held liable on the contract 
because it was ultra vires. The corporation's charter set out the purposes 
of the corporation as that of "man\ifacturing lumber and the purchase and 
sale of material used in such business and doing all things necessary and 
incident to such lumber business." The lower court ruled in favor of the 
plaintiff and defendant appealed. 

SPEER, J. . . . It is insistently urged that since defendant's charter only 
authorized it to buy and sell lumber and building material, it could not 
be held to have made a contract to construct a building, as contended by 
plaintiff. 

. . . It appears that the early English cases, as well as some by federal 
courts, and even the early cases decided by our state courts, are not in 
complete harmony with respect to the extent a corporation may go and 
bind itself. But the trend seems to be that even though the charter pro-
visions do not, in so many words, authorize an act, the corporation may 
bind itself to do many things when not against public policy and are not 
forbidden by law. There is a clear distinction between acts which are void 
because of legal inhibitions, and those which are not prohibited but are 
those which are not enumerated in the purpose clause of the charter. In 
the latter class are to be found instances which include acts which are 
appropriate, convenient and suitable in carrying out the purposes for 
which the charter was expressly granted. These are termed implied powers 
and authority. (Cases cited) 

To our minds, the contract involved here was one not prohibited by law 
nor by any principle of public policy. No good reason exists why defendant 
could not contract with plaintiff to sell him the materials to go into his 
house. We think it would logically follow that as an inducement to plain-
tiff to buy the materials from it, defendant could agree and bind itself to 
deliver the materials at its own expense, although its charter did not ex-
pressly authorize it to haul building materials. If it could deliver, then 
could it not even cut the lumber into desired lengths? Carrying the 
thought further, it could with propriety obligate itself to do many things 
not expressly mentioned in its charter, when "appropriate," "convenient" 
and "suitable" in the prosecution of the line of business expressly men-
tioned in the charter. An act of a mrpnratinn is said to bp. Tiltra vires whfl^ 
beyond the scope either of the express or implied powers of its charter. 
If the acts are withinrA^sc^e of the impliedjpowers of the corporation. 
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they cannot be said to be ultra vires, yet some of our courts deem them 
such if they are not within the express terms of the charter. We think that 
if the act is not one prohibited by law or pubhc policy, and it inures to the 
direct benefit of the corporation, and is executed, it is not, strictly speak-
ing, ultra vires, and this is apparently the view taken by the trial court. 

. . . The court found as a fact (and there is an abundance of evidence to 
support it) that the house was in fact erected by defendant, and that 
plaintiflF had paid to defendant the entire original contract price—the coifc. 
tract was fully executed on both sides; the_^troversy here being over 
de f^ i ^ jwor l o r^^ and materials. It would appear that in such cir-
cumstances, defendant would Be estopped to plead and rely upon ultra 
vires, and at the same time receive and retain the direct benefits of the 
contract it seeks to avoid. Such contention does not appeal to our sense of 
justice and equity. Estoppel was pleaded by plaintiff; the court found the 
facts as indicated, and concluded that defendant was estopped to rely 
upon its plea of ultra vires. In this we think he was correct. 

. . . We have concluded that no reversible errors are presented by any 
of the points raised, and we therefore order that the judgment of the trial 
court should be and is accordingly affirmed. 

POLEDNA V. BENDIX AVIATION CORPORATION 
1960 (Mich.) 103 N.W.2d 789 

EDWABDS , Justice. Plaintiff Robert Poledna brought a libel and slander 
action against defendants Bendix Aviation Corporation and Walter Bare 
for certain allegations of theft made against him. After trial before Berrien 
County Circuit Court, the jury returned a verdict of $10,000 "past damage" 
and $2,500 "punitive" damage. . . . 

Defendants appeal claiming . . . that defendant corporation may not 
be held responsible for slander by an employee. . . . 

The action was occasioned by the circumstances of plaintiff's discharge 
from the employment of defendant Bendix Aviation Corporation by de-
fendant Walter Bare, at that time the employment manager for Bendix' 
plant at St. Joseph, Michigan. 

. . . The next of appellants' issues pertains to the claim that defendant 
corporation is not liable for the actions of defendant Bare. In support of 
this contention, they cite Robertson v. New York Life Ins. Co., 312 Mich. 
92, 19 N.W.2d 498, and Flaherty v. Maxwell Motor Co., 187 Mich. 62, 153 
N.W. 45. In this latter case, 187 Mich, at page 67, 153 N.W. at page 46, 
the Court said: 

Our examination of the cases satisfies us that the great weight of the authori-
ties holds that a corporation is not liable for slander uttered by its servants un-
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less it aflBrmatively appears that the agent was expressly authorized to speak 
the words in question or the corporation subsequently ratified the utterance. 

The facts in our current record leave no doubt that Bare was functioning 
in his official capacity as employment manager of defendant corporation 
on the occasion of the slanderous utterance. The trial judge's charge in-
cluded these words: 

And by the way, the defendant, Bendix Aviation Corporation, is responsible 
for any act of its personnel officer, who is the other defendant, Walter Bare, in 
this case. 

Whatever the state of the law of libel and slander when Flaherty was 
decided, it seems apparent that the trial judge's charge comes far closer 
to representing the majority rule today. 

There is no longer any doubt that a^corporation mgy helH liahle for slander 
utteredjj}^_aa-agenLwhjlgJ^^ duty as agent^ and in relation 
to the matter about which his duty as agent permits or requires him to act, in 
the same way and to the same extent as an individual could be held liable for 
the same slander. Priest v. Central States Fire Ins. Co., 1928, 223 Mo.App. 122, 
9 S.W.2d 543). . . . 

Fletcher's Cyclopedia Corporations (Perm. Ed.) § 4888, says: 

The doctrine of nonliability based on the proposition that there can be no 
agency in slander has long been exploded. 

See, also, 55 A.L.R.2d 828. 
We approve the charge of the trial judge on this issue and overrule any 

language in the Flaherty and Robertson cases, supra, which conflicts with 
the views expressed herein. 

The corporation was held to he liable. 

MASSA V. WANAMAKER ACADEMY OF BEAUTY CULTURE, INC. 
1948, 80 N.Y.S.2d 923 

The defendant operates and maintains a beauty culture school. One 
of the teachers at the school performed services upon the plaintiff whereby 
the plaintiff sustained scalp burns which she attributed to the negligent 
manner in which the work was done. Plaintiff brought this action to re-
cover damages for the injuries which she sustained. 

CAPOZZOLI , J. . . . The defendant contends that it is forbidden by 
the state authorities to do any beauty work for the public at large. It 
argues further that the students alone are permitted to serve members of 
the public and then only for the purpose of acquiring experience. As a 
result of these contentions the defendant argues that the act of the teacher 
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in working on the plaintiff was ultra vires and, therefore, no_t binding 
ujHM^t^ defendant.. 

The contention of the defendant is untenable. The doctrine of ultra 
vires is applicable to contractual relations, and is not pertinent to torts. 
The doctrine of ultra vires cannot be invokedjto. defeat liability for an 
injury through jegligence. This principle was clearly illustrated in the 
case of Harmon v. Siegel-Cooper Co., 167 N.Y. 244, 60 N.E. 597, 52 L.R.A. 
429 where a corporation nppi-gHng a department store was held liable for 

malpractice oi a dentist held out by tl^jlgfgndant to be 
in spite of the fact that the practice of dentistry by the defendant was 
ultra vires. 

. . . The jury further found that this teacher's work was performed 
within the scope of her employment in the business of her employer and 
that the plaintiff did not contribute to the occurrence of the accident by 
any negligence on her part. 

Judgment for phintif. 

PETITION OF MULCO PRODUCTS 
1956, (Del.) 123 A.2d 95 

This proceeding was instituted by the corporation to set aside a judg-
ment entered by confession upon a note executed by the corporation. The 
general manager of the corporation, Welch, had executed the note to 
Black, the lender. Welch credited the proceeds of the loan to his personal 
account. The corporation contends that Welch did not have authority to 
borrow money on behalf of the corporation. 

TERHY, J. . . . It is axiomatic that a corporation by structural necessity 
must act, if it acts at all, through its agents., 

Consequently, in any situation where the pn ŷpr of an agpnt tn hf̂  
principal is put in issue, the agent's_authority becomes a matter of para-
mount importance. 

The~authorit^f an agent may fall generally into two categories, ac^al 
a^apparent. The actual authority of an agent of a private corporation 
in turn lends itself to dichotomy. It/may consist of express authority 
granted the agent either by statute, corporate charter^y-law_or_cor-
porate action by the stockholders or Board of Directors^Oy it may amount 

"tt) implied authority, anothCT way oFsa^ng that certam powers spring 
by necessary inference from those expressly granted. . 

A second broad category of authority is not actual authority, being 
neither express nor implied. This class is commonly labeled apparent 
authority. In nature and effect, when a private corporation is the principal, 
it amounts to that authority which, though not actually granted, the 
principal knowingly or negligently permits the agent to exercise or which 
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it holds him out as possessing. Thus in respect to apparent authority, when 
an agent of a corporation possesses such authority, tlie.jcorporation is 
bound by the act of the agent within the scope of his apparent authority 
as to any person who believes and has reasomble^ound to belieye t l ^ 
&e agent has such authority and in good faith deals wi& him. Jn such a 
case the corp^rat'"" Kp bnimrl tr. the same extent precisely as if the 
apparent authority were real or actual authority. 

. . . Although the words used to describe apparent authority vary 
somewhat, it is most widely defined as "that (authority) which, though 
not actually granted, the principal knowingly (orjie^ligently)_geriTStF^ 
aggnt to~exercise oF which he Eolds him w t as ppssessmg.." 2 Fletcher 
Co?^(1954 Ed.) §449. 

. . . Although apparent authority is not actual authority, once the 
authority of the agent has been established, and it is shown that the 
third party relying on the apparent authority did so rely in good faith 
and was justified from all the circumstances in so relying, the corporation 
is bound to the same extent as though actual authority had existed. 
Thompson on Corporations (3rd Ed.) § 1800. 

A review of the testimony establishes beyond any doubt whatsoever 
that Welch was endowed with all the necessary elements of apparent 
authority, as hereinabove defined, in his dealing with Black. I ^ d that 
Welch possessed apparent authority on June 29, 1953, to give to Black 
the corporation's note for $25,000. I further find that Black had reasonable 
ground to rely upon Welch's apparent authority in accepting the note 
from Welch and that his acceptance was in good faith. 

. . . For the reasons hereinabove indicated the corporation's petition 
must he dismissed. 

OLD MONASTERY CO. v. UNITED STATES 
1945, 147 F.2d 905 

The defendant. Old Monastery Corporation, was indicted for conspiring 
to violate the terms of the Emergency Price Control Act of 1942. The 
jury found the defendant guilty as charged. The defendant appealed. 

DOBIE, Circuit Judge. The final contention of Monastery is "there was 
a total failure of evidence to show that the defendant corporation was to 
receive any benefit from the conspiracy. . . . The government's case, in-
stead of showing benefits to the corporation growing out of the personal 
acts of its then president, demonstrates conclusively that the acts at-
tributed to him by Davis, if true, were definitely to its detriment." We do 
not accept benefit as a touchstone of corporate criminal liability; benefit, 
at best, is an evidential, not an operative, fact. 

The generally accepted rule is thus laid down: "A corporation may be 
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2. 

3. 

held criminally responsible jor acts committed by its agentsjrovided 
such acts were committed ydfhin 
c"ourse ot th"eiF^£byment." 19 C.J.S. Corporations, § 1362. In New York 
(JefiftW^'Hudson River R. Co. v. United States, 212 U.S. 481, 492^93, 
29 S.Ct. 304, 306, 53 L.Ed. 613, Mr. Justice Day quoted with approval 
this extract from Bishop's New Criminal Law, § 417: "^ncej_co^QEation 
acts by its officers, and agents, their purposes, motives, and intent are 
just as much_diose j ) f the corporation as are the things done." 

Affirmed. 

Review Questions and Problems 

1. The L & S Lumber Co. was a corporation operating a mill in the 
woods. A highline used in the mill extended across a road and had 
fallen. This highline had fallen once before, and B, who was a stock-
holder-director and officer of the corporation and who worked at the 
mill, knew this and the continuing danger that the^^e might fall 
again. The line fell again, and X was struck. Is B l i a ^ to X ? Is the 
corporation liable to XP;/^ - i - t ^ y ^ 
M gave P, a bank, a note as security for a loan made to X. A writing 
executed by the bank's vice-president stated that the note would never 
be collected but was mere y needed to satisfy the bank inspectors 
that there was security for the loan. May the bank collect on the note?i 
The X Company had no power under its charter to purchase land. It 
did upon one occasion purchase a small tract of land, but later sold it. 
May the state cause a forfeiture of the charter of the X Company?; 
What are the rights of, stockholders where ultra vires acts we bemg 
committed? , o/a^^TjI.'(J/^, y. 

4. The X Company purchase real estate in excess of^its needs, but ob-
tains title thereto. Assuming the purchase to be ultra vires, may the 
grantor have the transaction set aside? 

5,. A corporation received, under an ultra vires contract, property that it 
is unable to return. May the unpaid vendor of such property recover 

. ' for the property sold? On what theory, if any? 
6. X corporation was organized to operaj^_an_amuseingnt park. The 

corporation entered into a contract to sell stone to the United States 
and began the operation of a quarry. After some of the stone had 
been delivered the United States cancelled the contract. What are 
the rights of X corporation? 

7. X corporation operated a market. The manager of the market falsely 
accused A, a customer, of taking groceries from the store without pay-
ing for them. A sued X corporation for false arrest, false imprison-
ment, and slander. Should he recover judgment? ^e^ 

8. X Company was by its charter authorized to sell fire insurance. With-
out amendment of its charter, it accepted the premium and issued a 
policy of hail insurance to A. After a loss from hail, A sued X Com-
pany and was met with the defense of ultra vires. Will A be able to 
recover from X Company? ^ ^ 

9. A Company was incorporated for the purpose of manufacturing and 
selling ice cream. B Company was chartered to buy and sell milk at 
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retail and wholesale. B Company, without altering its charter, began 
to manufacture and sell ice cream. A Company started an injunction 
suit against B Company, requesting the court to enjoin the latter from 
manufacturing and selling ice cream. Should the injunction be issued?. 

10. A corporation was engaged in manufacturing and leasing railroad 
sleeping cars. It had a 99-year charter from the state. B corporation 
was in the same business. May A corporation lease all its cars and 
assets to B corporation for 99 years and promise not to maijufacture 
or compete further?, 
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5-72. Membership in nonstocii corporations. Where the corporation 
is a nonstock company, membership is regulated by the by-laws. No one 
can become a member of such corporation, except in comphance with the 
method prescribed by the by-laws. 

5-73. Membership in stock companies. Membership in a stock cor-
poration is acquired by a contract with the corporation; this membership 
is evidenced by a certificate showing ownership of shares of stock. The 
r ^ t to n ^ l ^ s h i p may be acquired by a stock subscription beforelhe 
corporation is created, or by a purchase of shares of stock from the cor-
poration after it is organized, or by a transfer of shares from some person 
y^o owns the stock. 

Much confusion has arisen by reason 
capital stock" and 

5-74. Capital stock and capital. 
of the different meanings attributed to the terms 

JcagjtgjL^^^^^rictly speaking, from the viewpoint of the corporation, its 
1 the expressed equity of the stockholders in corporate assets 

Trom their investments before the latter have been influenced W 
profit9){^ losses. It should equal the amount of money, services^ and prop-
erty^ id in or subscribedJby the stockholders for the purposes of carrying 
on_^^^^^rateTusin^^However, if the subscriber pays more t|igg^ar 
to the corporation for his stock, the excess is usually credited tocapitat^ 
surplus rather than capital stock. Capital stock is also said to be the suin 
"fixed in the corporate charterTThe capital stock would therefore always 
remain the same unless changed by an amendment of the charter. 

The termC^apital stoc& has also been used to mean the representative 
interest of the shareholders in the total assets of the corporation,.measured 
by its tangible and intangible property, franchise, and good will. 

The tem^^i ta l stocl^as used in some statutes for taxation purposes. 
refers, to the total value of the property owned by the corporation. The 
first of these three views is generally considered to express correctly the 
true meaning of capital stock. 

1 Fontainebleau Hotel Corp. v. Rosenberg, page 736. 
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On the other hand,(^gi^p'nieans tfae(net_asse^>of the corporation. 
induding not only the original investiflmty-Wt ^ o ^ ^ gains a n d T ] ^ ^ 
rgalizgd from the conduct of the corporate business. FoTe^ inptOf^c^ 
poration is incorporated with a capital stock of $50,000, fully paid, and it 
makes a profit of $20,000, which is kept in the business and is not dis-
tributed as dividends, it has a capital of $70,000. Its capital stock, how-
ever, is the $50,000 originally placed in the business. 

5-75. Shares of stock. A share of stock is said to consist of a number 
of rights ftaj: the owner ac^iiires in the corporation, Tl^se rights are, 
primariiyf^re^pinnumbei^^ right^to share in profits^tfa^^artic^te in 
the control"of the corpoiSi^, and j^ece i ve a portion of the assets at 
time of dissolution, share ̂ f stock is representative of an investment 
made in the corporation, but it_giv«s_the holder no right to share in the 
active management of the business. A share of stock is p<;̂ rsonal property 
and in its nature a chose in action, even though the corporation owns 
nothing but real estate. Like other personal property it falls under the 
S ta t^ of Frauds, which requires _a memorandum in writing to evidence 
jaTsale îTa contract to sell that involves more than a certain sum of money. 
Eke other pers^al property a share passes, onjhe_death of a shareholder. 
to rpprpgpnfaHvpg and nnt tn thft hgirg. 

By statute^ ,s})are of stock is subject to execution and attachment by 
prpdit^c nf thA stncTfhnlHer The statutes usually provide the method by 
which a levy and a sale of a share of stock for the payment of debts are 
made. A levy or an attachment by a sheriff of n share r»f stock is not good, 
unless the sheriff seizes actual possession of the certificate. 

5-76. A certificate of stock. A certificate of stock is a written evi-
dence of the ownership of a certain number of shares of stock of •a.-corr 
poratioiU-The certificate itself is not property, but is merely evidence of 
the ctrir-lfVinldAr^jpht in the pnrpnration, The certificate of stock shows 
upon its face the character and the number of the shares that iF repre-
sents and the method of transfer, and .jnay stafe a part of the contract 
existing between the sharehgldjeP^Tior the corporation, or the other share-
holders. A subscrilpeK:̂ eft€n^becomes a stockholc^ ĵ Jjg|gre the certificate 
isJssuedlThe certificate mereV indicates that the corporation recognizes 
a certain person as being a stockholder. 

5-77. Bonds and shares, ^^ond is an obligation of the corporation to 
pay a certain sum of money in the future at a specified rate of inteiest, It_. 
is comparable to a promissory note in which the corporation if; the maker. 
Corporate bonds are often secured by a mortgage on the^assets of the 
corporation but many corporate bonds called debentures do not have 
such security. A bondholder is- a creditor^ die corporation, whereas a 
cff^-jj^Jrlfr ' ' A^ockhoMec^as j^nght to receiysj^vidends if de-
cked by the^feoar^ ot dire"ctors and^ ;̂ttgparticipate in the assets the 
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corporation after all creditors have been paid. A bondholder has no right 
'^_vote^r to participate in the management and control of a corpOTaHonT 
fflless, ^ o n in^ivency, suA rights are given by contract; whereas a 
^areholder, in the absence of contractual limitations, has a right to par-
ticipate in the corporate control. 

There are certain contracts with corporations which are diflBcult to 
classify. Is the holder of a preferred share of stock, which guarantees a 
dividend at a given rate and contains a promise of redemption at a given 
time, but which carries no right to vote, a shareholder or a creditor? 
Similarly, is a bondholder, whose bond draws interest payable only out of 
profits, and who is subordinated to the claims of general creditors in case 
of insolvency, and whose bond gives the holder the right to vote in case 
interest payments are not made, an investor in a corporation or a creditor? 
The law in regard to these questions has not been made clear at the pres-
ent time. The answers are determined largely by the terms of the agree-
ment. 

5-78. Stock warra^ts;'^' A stock warrant ''is a certificate which gives 
to the holder thereof theT^HFto subscribe for a given number of shares 
of stock in a corporation at a stated price. It is usually issued in connection 
wffiThela]e~oFonier shares of stock, or of bonds, although the law of 
some states permits the issuance of stock warrants entirely separate and 
apart from the sale of other securities. Usually the warrants are transfer-
able, although in some cases they are personal only. The option to pur-
chase contained in the warrant may or may not be limited as to time. The 
warrant has value and can readily be sold on the market only when the 
option to purchase is at a price that is below the market price of the stock 
covered by the stock warrant. 

S T O C K S U B S C R I P T I O N S 

5-79. Stock subscriptions before incorporation. Where a number of 
persons subscribe for stock in a corporation to be formed in the future, 
there is generally no contract between the various subscribers. The sub-
scription is regarded as an offer made to the corporation to jae formed. 

Unless provided otherwise by statute, it̂  stands as a mere continuing offer 
by each subscriber to the corporation to ^^stock^v^en the corporation 
is formed, and n^y j i e revoked^ at. any timeJaefore acceptance by the 
corporation.^ However, in some jurisdictions a subscription paper signed 
by a nunnDCT of persons, prior to the formation of a corporation, constitutes 
a binding, irrevocable offer to the corporation, by reason of the mutual 

2 Collins V. Morgan Grain Co., page 7S7. 
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promises of the parties, and amounts to a subscription when the corpora-
tion is formed.® 

Subscriptions for shares are often made subject to the happening of 
certain conditions precedent. The subscriber agrees to take shares con-
ditioned upon the promoter's securing certain other persons to take shares, 
or upon a certain number of shares being subscribed. Until these condi-
tions are met, the subscriber neither is liable for his subscription nor does 
he become a stockholder. However, if creditors of the corporation and 
third parties will be prejudiced thereby, the nonperformance of these 
conditions will not relieve the subscriber of liability. Unless conditions 
precedent are written in the subscription contract, the breach of the con-
ditions cannot be used as a defense by the subscriber in an action by the 
corporation, and oral testimony may not be used to prove the breach. 

A distinction must be made between a subscription on a condition and 
a conditional delivery of a subscription contract. In an action against the 
subscriber, oral evidence may be admitted that the subscription contract 
was conditionally delivered and that in absence of the happening of the 
condition no subscription contract was to come into existence. Such 
evidence, however, cannot be introduced to show that the subscription 
was a conditional one if other parties have been misled thereby. 

Certain conditions are inherent in the subscription contract. The sub-
scriber will not be liable unless the corporation is completely organized 
as a de jure corporation, the full amount of the capital stock has been 
subscribed in absence of an express agreement to the contrary, and the 
purpose, articles, and by-laws of the corporation are as originally stated. 
Conditions express or implied are often waived by the subscriber who, 
with knowledge of the nonperformance, participates in stockholders' meet-
ings, pays part or all of his subscription, or acts as an officer or director 
of the corporation. 

5-80. Subscriptions after incorporation. A subscription to stock of a 
corporation already in existence is a contract between the subscriber and 
the corporation, and such a contract may come into existence by reason 
of an offer either made by the corporation and accepted by the subscriber 
or made by the subscriber and accepted by the corporation. If the cor-
poration opens subscription books and advertises its stock, it is seeking 
for an offer to be made by the subscriber. The corporation may, however, 
make a general offer to the public, which may be accepted by the sub-
scriber in accordance with the terms of the general offer. 

One must exercise care in distinguishing between a pres^n^ ^bscrip-
lil^lO stock, by which contract the subscriber immediately becomes liable 
jis_ajtockhn1der, and a contract to purchase stock. Where the contract is 
for the purchase of stock, the purchaser does not become a stockholder 

® Hoppe V. Rittenhouse, page 739. 
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until a CCTtifeatejof^stQck^^ ddliv^edJoJiiin. Upon the breach of 
"sucE contract and the tender of the stock certificate by the corporation, 
recovery is limited to damages for failure to purchase. Under a present 
subscription contr^t, however, the subscriber is liable upon his promise 

t^rpayltarihe full amount of the jtock su]? even though the cor-
pOrafibnTi^no^Ftendered the stock certificate. . 

An underwriter's contract to place a certain block of stock, or, if unable 
to dispose of it, to purchase it himself, is not a subscription contract. Such 
an underwriter may, however, be held liable for as much of the stock as 
he guaranteed to dispose of but was unable to place. For his services in 
this connection, the underwriter receives a certain commission on stock 
sold. 

K I N D S O F S T O C K 

5-81. Common stock. Common stockjg^the simplest type of c(^orate 
j^ck, and^titles the owner to share in the profits md assets^of the cor-
poration in proportion to the amount of common stock he holds. Such a 
stockholder has no advantage, priority, or preference over any other class 
of stockholders. 

5-82. Preferred stock. Preferred stock is stock that has a prior claim 
JtoJividend& or Jo assrts on ĉ ^ other classes of stock. The 
most important righ^given^o^ preferred stockholder is the right to 
receive a certain specified dividend, even though the earnings ^ e not sT3f̂ " 
ficlent to pay a like dividend tcTC^mon stockholders. 

Preferred stock may be provided f_or by the charter; but, if no provision 
is ma^e for the issuance'orl^efen'ed stock by the charter or statute, such 
stock cannot be issued witliout the^^^anigu^ consent of the common 
stockholders. 

PreferreSTstock may be cuinulatiye or jioncumul^iye. H the certificate 
of the preferred stock evidencing the contract provides that the ̂ rrferxed 
shares shall be entitled to a dividend of a certain per cent annually when 
earned, and thatflie arrears, if a^ , in one year or more, are payable put 
of the earnings of tEe subseqi^t years, the dividends are said t * be 
cumulative. If thê  dividends, areto be paid out of cuaent profits only, 
the preferred stock is said to be noncumula^^^ preferred stock 
is cumulative or noncumulative usually depends upon the statute or the 
contract on the face of the certificate of stock. Hnwevp.r,-if pQthing is said 
^bojitjhejga^Mnt of the dividends, the preferred stock is cumulatiyej^ 

* Arizona Power Co. v. Stuart, page 740. 
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and preferred dividends and all arrears thereon must bf̂  paid before a 
divide ^ ^ ^ n d i s ^ declared on common stock. 

Preferred stock may be jarticipating or nonparticipating. If the pre-
ferred stock is given the right to share in dividends equally with other 
cla^es_d[_stQck, ̂ ter the payment of the preferred dividend^ it is gen-
erally designated arpartLcTpatin^TggfS^tl-^tnck. SuclT^ticipating pre-. 
fere^StQck is entitled to dividends, however, only after the common stock 
has had an equal dividendfor the current year. however, it is limited 
in its dividend to a fixed amount, it is designated as nonparticipating 
preferred stock.® The term "participating preferred stock" is also used to 
designate a preferred stock which ^iyes_a preference in_tli^assets on dis-
solution and liquid^on of the corporation and may give the holder a 
future right to share with other classes of stock in the assets that remain 
after the common and preferred stock have been fully satisfied on the 
original investment. To determine whether preferred stock has equality 
in the participation in dividends with other classes of stock, after the 
payment of its fixed dividend, it is necessary to examine, not only the con-
tract evidenced by the stock certificate, but also the articles of incorpora-
tion, the by-laws, and the statute. In the absence of an agreement, pre-
ferred stock has no preference in corporate assets at dissolution. 

5-83. Watered stock. Watered stock, is stock that has been issued 
as fully paid^when in fact its full par value has not been paid in money, 
property, or services.® The capital stock of a corporation represents the 
total par value of all the shares of the corporation, and the public has a 
right to assume that the capital stock issued has all been paid in full, so 
that the corporation will have assets sufficient to meet liabilities equal to 
its issued capital stock. If stock is issued in excess_of Jhg_actual assets in 
moneys value of the corporation, it TTsaid tcTbe watered stock, and original 
Koldersjof..siich-«tock_are liable ̂^̂  its jpar value. 

In suits by creditors against stockholders to force payment on watered 
stock, it is maintained by many jurisdictions that the capital stock is a 
"trust fund" for the payment of the corporate debts and that the law 
implies a promise by the original stockholders to pay their stock in full 
when called upon by the creditors. 

Another basis upon which creditors seek recovery against holders of 
such stock is called the "holding out" theory. Under this doctrine the 
right of creditors to compel the holders of bonus stock to pay for it, con-
trary to their actual agreement with the corporation, rests not upon an 
implied contract or upon any trust fund doctrine but simply upon the 
ground of fraud. This right applies only to those creditors who have relied 
upon the ^ c k as representing actual capital^paid^in; therefore, payment 

5 Miller et al. v. James F. Powers Foundry Co. et al., page 741 
8 Bing Crosby Minute Maid Corp. v. Eaton, page 743. 
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c^not be enforced against stoddmlders in favorof those creditors who 
became such before the bonus stock was i^edTlrTeitEeFcaseT^ 
original purchaser of the stock is liable. One who acquires it in good faith 
from the original stockholder has no additional liability. 

5-84. No par stock. The statutes of some states provide that a corpq-
ration may issue ^ock with no par value, the value of the stock-bfiing 
HeterinHied-byL-Lts""sale value in the open market. Stockholders and the 
public will not be injured by this type of stock, because there is no holding 
out that the.stoc^has any particular face value, and all persons dealing in 
such stock are under a duty to investigate the corporation's assets and its 
financial conditions, ̂ ock with no par value represents on its face what 
piopOEtionatg^part it is of the total ajse^ of the corporation, but does 
not indicate the monetary value of the share. The law usually permits the 
directors to determine what portion of the amount received from the sale 
shall be credited to the capital stock account and how much, if any, shall 
be credited to capital surplus. 

5-85. Treasury stock. Treasury-stock is that which has been issued by 
the corporationjojLvalue aiui retoned b̂ ^̂ ^̂  purchase to the corpora-
tion, or to trustees for thfi-forpor^tinn to SPIÎ  It may be sold below par 
and the proceeds returned to the treasury of the corporation for working 
capital. It diflFers from stock originally issued below par, in that the 
purchaser is not liable for the difference between par and the sale price. 
It may be ffllc^t any price the company sees fit to charge. 

T R A N S F E R O F S T O C K 

5-86. Method of transfer. A share of stock is personal property and 
the owner has a right to transfer his stock, just as he may transfer any 
other personal property. It is a marketable commodity and is bought and 
sold daily on the market..^A^hare,,of steek is generally transferred ^ an 
indorsement and delivery-of the certificate of stock. However, in some 
^uiisdictims title to stock may be transferred by indorsernent under 
statute, even though physical delivery is not made.'' In the absence of 
statute a share may be transferred or assigned by a bill of sale or by any 
other method that will pass title to a chose in action or other intangible 
property. Whenever a share of stock is sold and a stock certificate issued, 
the name of the owner is entered on the stock book of the corporation. In 
a small corporation the secretary of the corporation is capable of handling 
all transfers of stock and the canceling and reissuing of new certificates. 
This method, however, is inadequate in large corporations where the 

Estate of Grace H. Merrick, Deceased, page 745. 
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business of transferring stock has become enormous and complicated. For 
the purpose of meeting this situation transfer agents are now established 
and employed by corporations. tlflnsffT transfer stock, cancel 
old certificates. issu(g new ones, prepare and keep up-to-date the names of 
the stockholders of the corporation, distritaite-dividends. mail out stock-
lioCTers jiotices, apd perform many of the functions~normally performed 
by a corporation secretary^_The New York Stock Exchange rules provide 
that corporations listing stock for sale must maintain a transfer agency 
and registry, operated and maintained under the rules of the Stock Ex-
change; similar rules are necessary for stock listed on the American Ex-
change. l^^^^gjgJ^^Qi stock is an agent of the corporation whose duty 
is to see that no stock certificates are issued in excess of the authorized 
capitalization of the corpo^ion^ For eygry share of stock transfCTredjhe 
old certi^cate must be canceled and a new certificaie._issTO 
TTielransfer of stock is an assignment, and in order to make a complete 

transfer a novation is necessary. A novation is executed when the old stock 
certificate is surrendered and canceled and a new certificate issued to the 
transferee and his name eMered on the corporate stock book by the cor-
poration thfoughjh^ransfer agent. Consequently, there are two distinct 
sfegs necessary to make a perfect transfer of the stock. 

Flrst^^he certificatejs^ssign^ by the transferor to the transferee by 
the transferor^ si^iing_his_iiaQie^ back of the 
certific^^ ® d ^elivering_J the transfereec; SecondTl̂ the transferred 
certificate is delivered to the corporation or transfer ̂ en t and the corpora-
tion enters upon the corporate stock transfer book that the transferee has 
acquired the stock, after which recording the corporation issues a new 
certifieate_of_,siockj_certifying that the newly recorded stockholder owns 
the specified amount of stock. The corporation then cancels the old cer-
tificate of stock. 

As between the transferor and the transferee, the registration of the 
transfer is not necessary. As between the stockholder and the corporation, 
a registration is necessary, in order that the corporation may know who is 
entitled to the rights of a stockholder. Between the transferor and the 
transferee, an assignment of stock may be made by a simple delivery of 
the certificate without writing, by a formal assignment on a separate sheet 
of paper, or by a formal assignment accompanied by power of attorney 
authorizing a person to sign the corporation transfer book and record the 
transfer. Stock may be transferred by the transferor as collateral security, 
and under such circumstances an assignment on a separate sheet of paper 
is the usual method. 

Many states have adopted what is known as the Uniform Stock Trans-
fer Act. In the main, it provides for the method o? transfer indicated 
above, the transfer of a certificate from the transferor to the transferee 
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constituting a valid and complete transfer of the shares of stock between 
the parties without a register of the transfer upon the books ctf the cor-
poration. 

Article 8—Investment Securities—of the Uniform Commercial Code 
deals with certificates of stock, bonds, and other investment securities. 
Basically, it is a law of negotiable instruments for investment securities. 
It grants negotiability to many of these securities and provides rules con-
cerning the relationship between the holder of a security and the issuer, 
the rights of a purchaser, method of transfer of securities, dealings through 
brokers and related problems. Article 8 of the Code, for example, has def-
inite rules relating to forged indorsements of stock certificates and to 
other matters dealt with in section 5-88. This Article gives substantial 
protection to an innocent purchaser of securities. 

5-87. LimitaHon upon the right of transfer. The right to transfer 
freely one's share in the ovmership of the business is inherent in corporate 
organization. It is one of those features of corporate life which dis-
tinguishes it from a partnership. Unmindful of this principle, "closed" 
corporations often attempt by agreement or by-law to limit the group of 
potential purchasers. In this effort they are only moderately successful. A 
corporate by-law which provides that the shares of stock can be trans-
ferred only to the corporation or to those approved l7y the board of 
dirertorsls unenforceable. It places too severe a restraint upon the aliena-
tion of property. Society is best protected when property may be trans-
ferred freely from hand to hand. However, an agreement or a by-law 
approved by all stockholders, to the effect that no transfer of stock shall 
be made until it has lirst been offered to the other memj^er^f c^oipora-
Jio^,is_generally enforced NoHc^ of "the or agreement should be 
set forthintlie^fock certificate, since an innocent purchaser without notice 
of the restriction on alienation takes free from it. 

Occasionally an ofiicer of a corporation is appointed upon the condition 
that he will purchase a certain amount of corporate stock. The agreement 
usually stipulates that, upon the termination of his official relationship, he 
will resell the stock at a stipulated price to the corporation. Such an agree-
ment has generally been enforced, although, if it is clear that the corpora-
tion promises to purchase the stock, some courts suggest that the agree-
ment is illegal. Since a corporation may acquire treasury stock only out of 
surplus, an agreement to purchase when no surplus exists could scarcely 
be enforced. 

5-88. Improper transfer. A certificate of stock to which the share-
holder's name has been forged is not negotiable. One who purchases such 
a certificate gains no title to the shares represented by it.® An interesting 
question arises in this connection when the corporation issues a new 

8 Continental Trust Co. v. Stump, page 746. 
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certificate in reliance upon the forged indorsement. An innocent purchaser 
of the new certificate clearly has a claim against the corporation. Likewise, 
the stockholder whose name was forged, not having lost title by the 
forgery, has an action against the corporation to compel the restoration of 
his name as a shareholder. The corporation finds its relief in recovery 
from the person who presented the stock for transfer. One who presents 
a cCTtificate for transfer warrants that all necessary indorsements are 
genuine. 

^^Un i f o rm Stock Transfer Act gives to stock certificates a degree of 
negotiability which was not present under the common law.® Under the 
Uniform Stock Transfer Act, a stock certificate which has been indorsed 
in blank is substantially bearer paper. One in possession of it may sell 
to an innocent purchaser and divest the owner of title. A thief, a finder, 
or an agent in possession may cause the owner to lose his title by an 
unauthorized sale. In those states which have not adopted the Act, the 
weight of authority is probably contra. They hold that a certificate of 
stock is nonnegotiable, thus giving the purchaser no better title than was 
held by the person selling it to him. 

5-89. Transferor's liability. Stock that is being paid for by install-
ments that fall due at the demand or call of the board of directors may be 
sold before all of the calls have been made. In such cases the purchaser 
is deemed to have assumed responsibility for all future calls, and the trans-
feror is relieved of liability. In other words, as soon as the transfer is 
recorded on corporate records, a novation has been consummated. This 
is not true when the transfer is made to a financially irresponsible person 
for the express purpose of eliminating the liability for stock of doubtful 
value. 

As to the calls made previous to the transfer, but that remain unpaid 
at that time, the transferor remains liable. The liability of the transferee 
in such a case doubtless depends upon his knowledge or lack of knowl-
edge of the unpaid calls. If the corporation issues a certificate prior to 
the time when all calls are made, it should not be marked "fully paid and 
nonassessable." An innocent purchaser of stock thus erroneously marked 
takes it free from any liability to the corporation for unpaid calls. 

5-90. Right of transferee to dividends, pividends^n stock belong to 
the per^n who i^ovwner of the stock at the t i ^ the dividends are 
declafeSTAs to the corjpfSrdh^We ovra^^ of the stock is~deterrnined 
bylEe~st6ck register, and the dividends will be paid to the person whose 
name appears upon the stock book. In the absence of an agreement to 
the contrary, dividends declared before transfer of stock, although not 
payable until a future time, ^flnng tn thp; trap«!fprnr But- dividends de-
clared after the transfer of the stock, although earned before the transfer, 

®Bogardus v. Kentucky State Bank, page 747. 
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belong to the transferee. However, by agreement between the transferor 
and the transferee, upon notice to the corporation, the corporation must 
pay the dividends in compliance with the agreement. 

Dividends are often declared as of a certain date and payable to stock-
holders, of record as of a later d In such cases, a transfer after declara-
tion but before the record date, carries the dividends to the transferee. 
There is also some authority to the effect that a stock dividend passes to 
the transferee unless the contract of sale provides otherwise. Dividends 
normally become a debt as of the time they are declared, but stock divi-
dgndsjaay-be rescindedt according to many courts, ^fterJliey^J^e..hee.n 
-declared. Consequently, in the case of cash dividends, the debt is owed 
to the stockholder at the date of declaration, or record date, whereas in 
reference to stock dividends, no debt exists since the new issue of stock 
is transferred to the owner at the time it is issued. 

M E M B E R S H I P I N C O R P O R A T I O N S C A S E S 

F O N T A I N E B L E A U H O T E L C O R P . v. R O S E N B E R G 

1960, (Fla.) 121 So.2d 675 

H O E T O N , Chief Judge. . . . The defendant hotel corporation has ap-
pealed from a judgment in the total sum of $122,967.51, found to be due 
and owing by the defendant to the plaintiffs upon certain debentures 
issued by defendants. The final judgment entered in a nonjury trial recites 
in part as follows: . . . 

That under the terms of said debentures and the evidence taken before the 
Court, the Court finds that the said plaintiffs are entitied to the full relief which 
they seek in their complaint, and they are entitled to recover from the defendant 
the principal sums of said debentures. . . . 

The debentures in question provide: 

The holders of debentures in this series shall be entitled to payment upon the 
occasion of dissolution of this corporation, or upon the occasion of a distribution 
of its assets, or upon the occasion of a reduction in its capital account, " * " 

Pursuant to a contract with the Kirkeby Corporation, the hotel cor-
poration purchased and retired to its treasury, certain of its stock held by 
the Kirkeby Corporation. The funds necessary for this purchase were 
secured by the issuance of a mortgage on the defendant's real property. 
The appellees, holders of the debentures in question, contended that the 
issuance of this mortgage and purchase of stock by the hotel corporation 
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amounted to a reduction in the capital account of the corporation thereby 
entitling them, under the terms of the debentures, to payment. 

The determinative question raised upon appeal is whether or not the 
plaintiffs sustained the burden of proof of necessary conditions precedent 
to establish a reduction in the capital account of the corporation. In sup-
port thereof, the appellant argues that in order to determine if the giving 
of the mortgage constituted a reduction in capital, it is necessary to deter-
mine the status of the capital account as of the date of the issuance of the 
debentures, and that this has not been established. . . . Both parties 
assert that the term "capital account" used in the debenture covenant 
must be construed as meaning the sum total of a corporation's assets over 
its liabilities. The appellant necessarily contends that the "capital account" 
is limited to that capital account of the corporation at the time the deben-
ture was executed. It is apparent that the covenant in question, contained 
in the debenture, is to continue in effect for the life of the debenture, and 
at no time prior to their retirement, may the corporation occasion a reduc-
tion in its capital account. The natural meaning of this covenant would 
appear to be that no reduction was to be permitted regardless of the 
amount of the capital account, without entitling the debenture holder to 
payment. There is nothing in the language of the debenture to indicate an 
intention to limit the scope of the covenant to the capital account of the 
corporation at the time the debenture was executed. Compare Chase Na-
tional Bank of New York v. Sweezy, Sup. 281 N.Y.S. 487, affirmed 261 
N.Y. 710, 185, N.E. 803. • 

Undoubtedly, the appellees were justified in refusing to do any financing 
unless they were secured by the appellant's covenant not to reduce 
capital. . . . 

Accordingly, the judgment (in favor of plaintiffs) appealed is affirmed. 

COLLINS V. MORGAN GRAIN CO. 
1926, 16 F.2d 253 

Collins subscribed to stock in a corporation which was to be organized 
to take over the grain business of certain operators on the Pacific coast. 
Other subscribers also agreed to purchase stock in the proposed corpo-
ration, and the corporation was subsequently organized. The board of 
directors accepted the subscriptions and a certificate was tendered to 
Collins, who refused to accept or pay for it. The corporation brought 
action against Collins and he offered to prove that before the organization 
of the corporation he withdrew his subscription. The court below ruled 
that this evidence was incompetent and directed a verdict for the plaintiff. 

RUDKIN, Circuit Judge. . . . The principal assignment of error is based 
on the ruling of the court excluding testimony tending to prove a revo-
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cation or cancellation of the subscription before the corporation was 
formed, and before the offer was accepted. Agreements to subscribe for 
stock of corporations to be formed in the future may assume different 
forms, with different results. For example, if an individual, acting singly 
and without co-operation with others, offers to take stock in such a cor-
poration, all the authorities agree that the offer may be rescinded or 
revoked at any time before the corporation is formed and the offer ac-
cepted; this upon the familiar principle that it takes two parties to make 
a contract, and that, ff one is not bound, the other is not, in other words, 
that a mere unaccepted offer cannot in the nature of things constitute a 
binding contract. 

Again, such an agreement may assume a double aspect, as where a 
number of persons agree to form a corporation and to subscribe to its 
capital stock. Such an agreement constitutes a contract as between the 
subscribers themselves, operative at once, and it likewise constitutes a 
continuing offer to the proposed corporation, which, upon acceptance, 
becomes as to each subscriber a contract between him and the corpora-
tion. Some of the authorities hold that contracts of the latter class are 
irrevocable without the consent of all the parties thereto; but there is 
usually found in such cases some element of estoppel, which does not 
exist in the case at bar. But, without attempting to distinguish the present 
case from the cases so holding, we deem it sufficient to say that the cases 
relied on are not supported by the weight of authority. 

According to the weight of authority, a subscription may be withdrawn at 
any time before it is accepted by the corporation, whether made before or after 
the formation of the corporation, for the reason that until such acceptance there 
is no binding contract, because, until then, there is no agreement and no mutual-
ity of object, and hence no consideration, and, in the case of subscriptions made 
before the corporation is formed, for the additional reason that, until it is 
formed, the other contemplated party to the contract is not yet in existence; nor, 
where this rule obtains, is a subscriber deprived of the right to withdraw under 
such circumstances because other subscribers have acted upon the strength of 
his subscription, nor because he has induced others to subscribe. 2 Fletcher 
Cyc. Corp. 1225. 

. . . The reason for the majority rule is well stated in Hudson Real 
Estate Co. v. Tower, 156 Mass. 82, 30 N.E. 465, 32 Am. St. Rep. 434: 

At the time when the defendant signed the subscription paper declared on, 
it was not a contract, for want of a contracting party on the other side; but it 
has now been established that a subscription of this sort becomes a contract 
with the corporation when the corporation has been organized, and in this way 
the objection of the want of a proper contracting party is finally avoided, pro-
vided everything goes on as contemplated without any interruption. Until the 
organization of the corporation, the subscription is a mere proposition or offer, 
which may be withdrawn, like any other unaccepted offer. Unless the signer is 
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bound upon a contract, he is not bound at all. It is open to him to withdraw. It 
is not on the ground that there was no sufficient consideration. The seal would 
do away with any doubt on that score. But it is on the ground that for the time 
being, and until the corporation is organized the writing does not take effect as 
a contract, because the contemplated party to the contract, on the other side, is 
not yet in existence, and for this reason, there being no contract, the whole 
undertaking is inchoate and incomplete, and since there is no contract the party 
may withdraw. . . . 

For the foregoing reasons, we are of opinion that the court below erred 
in excluding the testimony tending to show a revocation or cancellation 
of the subscription before the corporation was formed and before the 
offer was accepted, and for this error the judgment is reversed, and the 
cause is remanded for a new trial. 

H O P P E V. R I T T E N H O U S E 

1960, 279 F.2d 3 

The Trustee in Bankruptcy (Hoppe) challenged as a voidable preference 
a secured creditor's claim filed by one of the creditors. The creditor, 
Gamill, had assigned his claim to Rittenhouse. The bankrupt, Los Gatos 
Lumber Products, Inc., had been hampered by lack of adequate working 
capital. Morton, president of the bankrupt, had advanced substantial sums 
of money to it but this had not been sufficient. The creditor had also 
advanced money and had obtained a mortgage on the property of the 
bankrupt. The Trustee's contention was that the corporation was insolvent 
at the time the mortgage was given and that this was known to the 
creditors. The creditor contends that the corporation was not insolvent 
because Morton was not a creditor—that his advances were not "as loans 
but as equity capital in the form of subscriptions to the capital stock." 
The lower court ruled in favor of the creditor and the Trustee appealed. 

KOELSCH , Circuit Judge. . . . The undisputed evidence is thus that 
the Mortons had orally agreed to exchange their notes for stock in the 
corporation on the condition that additional working capital be obtained 
from some outside source, and that the corporation, through its president, 
Carl Morton, not only agreed to this proposal but actively sought addi-
tional financing from prospective lenders by positively asserting that the 
apparent indebtedness of the corporation to tie Morton family would be 
erased as a hability when additional financing was obtained. There is 
little doubt that the Mortons intended to and did enter into a conditional 
subscription agreement. The critical question, then, is whether this agree-
ment was binding and enforceable, for on it hinges the validity of the 
referee's finding that the Mortons' advances were "subscriptions," not 
"loans." . . . 

Under California law an agreement by prospective shareholders to pur-
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chase stock in a proposed corporation, or unissued shares in an existing 
corporation, is a binding and enforceable contract. . . . The proposal 
made by such subscribers must be accepted by the corporation before 
they are finally bound, and it is clear in the present case that Carl Morton, 
acting on behalf of the corporation, did so accept. . . . 

The trustee argues that because no stock was issued to the Mortons, 
they remained creditors and did not become subscribers of stock; but as 
in most cases, their status as subscribers is determined by the intention of 
the parties to the agreement. . . . Here the intention to convert notes into 
stock if additional capital was obtained is established by an abundance 
of testimony, and it is clear that the mere mechanical act of issuing stock 
certificates is not necessary to constitute the subscribers shareholders. . . . 

It is true that the agreement was subject to a condition precedent, i.e., 
obtaining additional working capital, but that condition occurred when 
the Gammills began advancing considerable sums, which eventually ex-
ceeded $29,000.00, to the corporation. The condition thus having occurred, 
the contract became binding and constituted the Mortons shareholders 
instead of creditors, and as such "beneficial owners" of the corporate 
assets. . . . 

Moreover, should we assume that the agreement was subject to some 
infirmity rendering it invalid, it is clear under California law that as 
between the Gammills and the Mortons, the latter would be estopped to 
deny their status as subscribers where, as here, the Gammills relied upon 
the agreement in making loans. . . . 

The fact that the Mortons presented creditors' claims in the bankruptcy 
proceeding is not conclusive but at most creates a conflict in the evidence. 
Indeed, such behavior by subscribers follows a familiar pattern where 
efforts to continue the corporation in operation have failed: subscribers 
oftentimes endeavor to salvage something of their investment by attempt-
ing to qualify as creditors. . . . 

Affirmed. 

A R I Z O N A P O W E R C O . v. STUART 

1954, 212 F.2d 535 

The plainti£F corporation brought this action against the defendant. 
Collector of Internal Revenue, to recover income taxes allegedly overpaid. 
The question presented to the court was whether the plaintiff could deduct 
dividends paid on preferred stock for the purpose of computing the cor-
porate surtax. This in turn depended upon whether the stock fell within 
the definition of preferred stock in the Internal Revenue Code as being 
stock the dividends of which are cumulative. The lower court ruled against 
the plaintiff and plaintiff appealed. 

M E M B E R S H I P I N C O R P O R A T I O N S 7 4 1 

L E M M O N , District Judge. . . . A preferred stockholder is not creditor 
of the corporation in which he holds his stock. The dividends thereon are 
not payable absolutely but only out of the net earnings or net assets in 
excess of capital and onl^ when and as declared. A dividend is that which 
the corporation has set aside from its net earnings or profits to be divided 
among the stockholders. The preference is limited to profits when earned. 
The agreement to pay dividends on preferred stock is to be construed as 
an agreement to pay them from profits. This is the rule unless corporations 
are expressly authorized by statute to resort to capital in payment of 
such dividends. 

Dividends on preferred stock are ordinarily regarded as cumulative. 
. . , This brings into focus the distinction between a cumulative and 

a non-cumulative dividend. A cumulative dividend survives as a senior 
charge on earnings. A non-cumulative dividend disappears if not declared 
and ceases to be a preferential right. 

. . . Appellee reminds us that there is no specific statement in the articles 
that the preferred stock is cumulative. But references are made in the 
articles to "accumulated and unpaid dividends" on the preferred stock. 

. . . It is unnecessary that the word "cumulative" be used. It is sufficient 
if the stipulated preferences make it such. 

. . . Reversed and remanded with directions to enter judgment in favor 
of appellant. 

MILLER et al. v. J A M E S F. P O W E R S F O U N D R Y C O . et «l. 

1934, 166 Md. 590, 171 Atl. 842 

The plaintiffs. Miller and Fenton, brought this suit as holders of pre-
ferred stock in the Foundry Company, for a decree against the two owners 
of all the common stock of the corporation for such sum as they had 
received as dividends on the common stock in excess of the rate of 
dividends paid on the preferred stock. In 1926 a dividend of 430 per cent 
had been paid on the common stock, a like amount in 1927, and 150 per 
cent in 1928. The lower court dismissed the bill against the defendants, 
common stockholders. 

SLOAN , J. . . . Now, as to the contention of the plaintiffs that the 
defendants, William Sterling Evans and Standley Evans, should be re-
quired to refund such part of the common stock dividends received by 
them as would equalize the common and preferred stock dividends: 

The only case in this court in which there has been a construction of a 
provision in a preferred stock certificate for the payment of a specified 
dividend with reference to a common stock dividend was Scott v. Balti-
more ir O. R. Co., 93 Md. 475, 49 A. 327. In that case the holders of the 
4 per cent preferred stock contended that they were not only entitled to 
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the prescribed 4 per cent dividend, but that each share of preferred stock 
was entitled to share equally in any distribution by way of dividend with 
each share of common stock. The opinion is expressed 1 Cook on Corpo-
rations (6th Ed.) § 269, "that unless the contract gxpressly provides other-
wise, preferred stockholders participate in the surplus profits remaining 
after the preferred dividend has been declared on the preferred and an 
equal dividend on the common stock." This view is supported by Mr. 
Machen in his Modem Law of Corporation, § 555. Mr. Cook then, after 
stating this to be the proper rule, said: "It has been held, however, in 
Maryland {Scott v. Baltimore if O. R. Co., 93 Md. 475, 49 A. 327) that 
where preferred stock is entitled to dividends up to but not exceeding 
four per cent, before any dividends shall be set apart or paid on the com-
mon stock,' such preferred stock is not entitled to dividends in excess 
of four per cent, even though a larger dividend than four per cent is 
paid on the common stock, and even though the preferred dividends are 
not cumulative." In a note discussing the opinion, Mr. Cook said: "In this 
case the reasoning of the court went still further and was to the effect that 
preferred stock is never entitled to dividends in excess of the amount 
specified, even though the dividends are non-cumulative." And then he 
says: "Theoretically it is difficult to justify this conclusion, but practically 
it is true that the investing public assume and understand that preferred 
stock is never entitled to more than its specified and fixed dividends, even 
though the certificate is silent as to further dividends in case a higher 
dividend is paid on the common stock." 

There can be no question that the popular rule, where there are no 
restrictions, is that the preferred stock is entitled only to be paid the fixed 
or prescribed dividend and that the things that appeal to the investor are 
liie rate, regularity of payment and whether unpaid dividends are cumu-
lative, and these are the factors which determine its marketability and 
value, and when these conditions are met, any additional earnings or 
profits are available to the common stockholders. The case here involves 
only a small local corporation, locally owned, but what we say with 
reference to its preferred stock will apply with equal force to larger 
corporations, the stock of which may be widely scattered among people 
who have no acquaintance or familiarity with its operations, charter, 
resolutions, and by-laws. Their only source of information is the stock 
certificate, if they read it, and they do not often see that until it is bought 
and paid for. In view of what we regard, and Mr. Cook says, is the com-
mon understanding of the investing public, it is the opinion of this court 
that the sound rule is, unless otherwise provided, that preferred stock 
dividends are limited to the rate prescribed by the charter of the issuing 
corporation and stated in the certificate. 

. . . In this case, however, it is only necessary to resort to the amended 
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charter to ascertain that there was not only no intention that the preferred 
stock should participate in the dividends with the common stock, but that 
its privileges and restrictions were exclusive of any rights which the com-
mon stock had except that of voting. It is entitled to "an annual dividend 
of not less than six per cent before any dividend shall be paid to the 
holders of the common stock." This is the usual and ordinary provision 
and, without anything further, is the foundation of the view expressed as 
the logical one in both Cook and Machen on Corporations, supra. It is 
cumulative though it does not use the word. The charter says the corpora-
tion shall "be bound to pay an annual dividend," and in the event of 
liquidation "the holders of the preferred stock shall be entitled to be paid 
in full both the par amount of their shares and all dividends unpaid 
thereon," before anything be paid the common stockholders. . . . Then 
the charter provides that after the payment of debts, preferred stock, and 
iinpaid dividends, "The remaining assets and funds of the corporation 
shall be divided and paid to the holders of said common stock . . . 
according to their respective shares." If this last clause means anything, 
it means that after the preferred stockholders are paid par for their stock 
plus the unpaid dividends annually alloted to them, they are through, and 
any surplus earnings, profits, dividends, or property are, in the terms of 
the charter itself, the property of the common stockholders. 

Affirmed. 

BING CROSBY MINUTE MAID CORP. v. EATON 
1956, (Cal.2d) 297 P.2d 5 

The plaintiff corporation was a judgment creditor of a corporation in 
which the defendant Eaton was the principal stockholder. The judgment 
was not paid and the plaintiff brought this action to recover from the 
defendant. The defendant had received 4,500 shares of stock having a 
par value of $10 in return for consideration from the defendant of 
$34,780.83. The lower court rendered a judgment against the defendant 
in the amount of $10,219.17. The lower court granted a new trial and the 
plaintiff appealed. 

SHENK, J. . . . In this state a shareholder is ordinarily not personally 
liable for the debts of the corporation; he undertakes only the risk that 
his shares may become worthless. (Cases cited.) There are, however, 
certain exceptions to this rule of limited liability. For example, a sub-
scriber to shares who pays in only part of what he agreed to pay is liable 
to creditors for the balance. 

. . . The plaintiff seeks to base its recovery on the only other exception 
to the limited liability rule that the record could support, namely, liability 
for holding watered stock, which is stock issued in return for properties 
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or services worth less than its par value. Accordingly, this case calls for 
an analysis of the rights of a creditor of an insolvent corporation against 
a holder of watered stock. Holders of watered stock are generally held 
liable to the corporation's creditors for the difference between the par 
value of the stock and the amount paid in. 

. . . The liability of a holder of watered stock has been based on one 
of two theories; the misrepresentation theory or the statutory obligation 
theory. The misrepresentation theory is the one accepted in most juris-
dictions. The courts view the issue of watered stock as a misrepresentation 
of the corporation's capital. Creditors who rely on this misrepresentation 
are entitled to recover the "water" from the holders of the watered shares. 
(Cases cited.) 

Statutes expressly prohibiting watered stock are commonplace today. 
In some jurisdictions where they have been enacted, the statutory obliga-
tion theory has been applied. Under that theory the holder of watered 
stock is held responsible to creditors whether or not they have relied on 
overvaluation of corporate capital. 

. . . In his answer the defendant alleged that in extending credit to the 
corporation the plaintiff did not rely on the par value of the shares issued, 
but only on independent investigation and reports as to the corporation's 
current cash position, its physical assets and its business experience. At the 
trial the plaintiff's district manager admitted that during the period when 
the plaintiff extended credit to the corporation, (1) the district manager 
believed that the original capital of the corporation amounted to only 
$25,000, and (2) the only financial statement of the corporation that the 
plaintiff ever saw showed a capital stock account of less than $33,000. 
These admissions would be sufficient to support a finding that the plaintiff 
did not rely on any misrepresentation arising out of the issuance of 
watered stock. The court made no finding on the issue of reliance. If the 
misrepresentation theory prevails in California, that issue was material 
and the defendant was entitled to a finding thereon. Code Civ. Proc. 
§632; see Edgar v. Hitch, 46 Cal 2d 309, 294 P.2d 3. If the statu-
tory obligation theory prevails, the fact that the plaintiff did not rely on 
any misrepresentation arising out of the issuance of watered stock is 
irrelevant and accordingly a finding on the issue of reliance would be 
surplusage. 

It is therefore necessary to determine which theory prevails in this state. 
The plaintiff concedes that before the enactment of § 1110 of the Corpora-
tions Code (originally Civ. Code, § 299) in 1931, the misrepresentation 
theory was the only one available to creditors seeking to recover from 
holders of watered stock. 

. . . In view of the cases in this state adopting the misrepresentation 
theory, it is reasonable to assume that the Legislature would have used 
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clear language expressing an intent to broaden the basis of liability of 
holders of watered stock had it entertained such an intention. In this state 
the liability of a holder of watered stock may only be based on the mis-
representation theory. 

The plaintiff contends that even under the misrepresentation theory a 
creditor's reliance on the misrepresentation arising out of the issuance of 
watered stock should be conclusively presumed. This contention is with-
out substantial merit. If it should prevail, the misrepresentation theory 
and the statutory obligation theory would be essentially identical. This 
court has held that under the misrepresentation theory a person who ex-
tended credit to a corporation (1) before the watered stock was issued, or 
(2) with full knowledge that watered stock was outstanding, cannot re-
cover from the holders of the watered stock. These decisions indicate that 
under the misrepresentation theory reliance by the creditor is a prerequi-
site to the liability of a holder of watered stock. The trial court was there-
fore justified in ordering a new trial because of the absence of a finding on 
that issue. 

. . . The order granting the new trial is affirmed. 

ESTATE O F G R A C E H. M E R R I C K , Deceased 

1955, (Clinton Co. Ohio Probate Ct.), 133 N.E.2d 919 

PusATERi, J. The problem presented in this matter briefly stated, is 
as follows: A stock certificate duly endorsed by the owner (decedent 
herein) of record thereof some twelve years prior to her death; no delivery 
of said certificate ever having been made to the indorsee thereof although 
he was well aware that the indorsement had been made; the administrator 
of the estate of the indorser found said certificate in decedent's safety 
deposit box and properly included it in the inventory and appraisement 
of decedent's estate; the indorsee of said stock certificate filed exceptions 
to the inclusion of said stock certificate in said inventory and appraise-
ment, basing his exceptions solely on § 1705.13 Ohio Revised Code; said 
indorsee does not claim said certificate by reason of a gift, inasmuch as he 
cannot show actual delivery. 

As first blush it was the opinion of this Court that determination of this 
matters based on the statute relied upon by the exceptor herein, was a 
matter which should have been brought in some other manner in some 
other court. However, upon further consideration, this Court has con-
cluded that the inclusion or exclusion of any item of property in an estate 
is, and should be, the proper determinal function of a Probate Court. 

This Court, after a thorough search, can find no reported Ohio decisions 
interpreting or dealing with § 1705.13 O.R.C. Therefore it appears that 
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virgin territory must be explored in order to properly determine this 
matter. 

A close reading of the aforementioned § 1705.13 O.R.C. leads this Court 
to the opinion that said section applies specifically to the factual situation 
as presented herein. There can be no doubt but what the indorsing of the 
stock certificate by the owner thereof, said indorsement never having been 
"undone" by the indorser, was an attempted transfer of title; it is admitted 
that no delivery was made; which brings us to the final requirement of 
§ 1705.13 O.R.C. namely that such a situation . . shall have the 
effect of a promise to transfer, after the obligation, if any, imposed by 
such promise shall be determined by the law governing the formation 
and performance of contracts." It would seem therefore that this matter 
boils down to one question, namely, was there a contract upon which to 
rest the obligation mentioned in § 1705.13 O.R.C.? 

Certainly nothing in the record indicated any written contract between 
the indorser and the indorsee herein. Further, the Court does not believe 
that any specific oral contract existed between the indorser and the 
indorsee. However, it is the opinion of this Court that an implied contract 
did exist between the indorser and the indorsee and that said implied 
contract evolved from the allowance by the indorsee of the rent free use 
of his property by the indorser and the indorsement of the stock certificate 
by the decedent indorser. 

. . . This Court therefore concludes that the fact situation presented 
in the instant matter, dovetails in every particular with the provisions of 
§ 1705.13 O.R.C. and for this reason, it is the opinion of this Court that 
Ae exceptions filed to the inventory and appraisement herein, are well 
taken and that the 165 shares of Lavoris Company stock should be ex-
cluded from the inventory and appraisement herein and said stock should 
be placed in the hands of the exceptor herein. Dr. Wilford Wood. 

An entrt/ in conformity with this opinion should he drawn forthwith. 

C O N T I N E N T A L TRUST C O . v. S T U M P 

1926, 15 F.2d 464 

R O B B , J . Appeal from a judgment in the Supreme Court of the District 
of Columbia for the plaintiff, in an action to recover the value of fifty 
shares of the capital stock of Durant Motors, Inc., converted by the 
defendant. 

This stock was the property of the plaintiff [Stump], and was delivered 
to the defendant by the plaintiff's husband to secure the payment of his 
note; the husband having signed his wife's name to the assignment on 
the back of the stock certificate without her knowledge. There was a 
default in the payment of the note, and the stock was sold by the defend-
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ant; the proceeds being applied to the payment of the note and the 
balance deposited to the credit of the husband, who checked out the 
balance. The good faith of the defendant is not questioned. 

On the part of the defendant it is contended that, since no title passed 
by the forged indorsement the defendant, as an innocent purchaser of 
the stock, did not acquire and the plaintiff did not lose title, and that the 
plaintiff's remedy is through an action to compel Durant Motors, Inc., to 
reissue to her 50 shares of stock transferred on the forged indorsement. 
Doubtless plaintiff might have elected to pursue such a course . . . But 
where, as here, the stock has been sold by the pledgee, and there has 
been a conversion in the strict sense of the term, the owner may elect to 
sue for its value. 

The judgment for plaintiff is affirmed with costs. 

B O G A R D U S V. K E N T U C K Y STATE B A N K 

1955, (Ky. Ct. App.) 281 S.W.2d 904 

This suit was brought by the plaintiff bank against the defendant who 
was in charge of the liquidation of the Wellner Construction Company, a 
corporation. One R. M. Jones, a stockholder in the corporation, borrowed 
$3,500 from the plaintiff bank and pledged as security 750 shares of stock 
in the corporation. Subsequently, the assets of the corporation were sold 
and the stockholders were paid in cash their shares according to the 
amount of stock registered in their names. The lower court held that the 
defendant who was in charge of liquidation of the corporation distributed 
at his own risk, liquidating dividends to a registered stockholder without 
requiring surrender of the stock, and therefore the bank could recover 
for its loss resulting from such distribution. Defendant appealed. 

C L A Y , Commissioner. . . . The legal theory upon which the claim is 
based is that the corporation and its officers had no right to distribute 
the assets of the corporation without the surrender of stock certificates, 
and that in so doing they violated the rights of the plaintiff as pledgee 
and transferee of the certificates. 

. . . On facts very similar to those here presented, the Michigan Supreme 
Court has held that a pledgee of stock has rights which will be protected 
in liquidation under the provisions of the Uniform Stock Transfer Act. 
Bay City Bank v. St. Louis Motor Sales Co., 255 Mich. 261, 238 N.W. 241. 
In that case it was held that an unregistered pledgee of corporate stock 
could recover from the officers of the hquidated corporation the amount 
of capital assets paid over to the registered certificate holder. 

The Uniform Stock Transfer Act has been adopted in Kentucky, KRS 
274.030 provides as follows; 
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Nothing in this chapter shall be construed as forbidding a corporation, 
(1) To recognize the exclusive right of a person registered on its books as 

the owner of shares to receive dividends, and to vote as such ow^ner . . . 

In view of this provision, the Michigan Supreme Court held that a 
corporation could recognize the exclusive right of the holder of registered 
stock to the payment of ordinary dividends, but that in paying liquidating 
dividends the corporation must have due regard for the rights of un-
registered transferees of the stock. 

This conclusion is justified when we consider that the Uniform Stock 
Transfer Act is principally designed to allow the free negotiability of stock 
certificates, and to make them as nearly as possible representative of the 
shares themselves. See 41 Yale L.J. 918. For instance, KRS 274.010 pro-
vides that transfer is accomplished by mere delivery by a person appear-
ing by the certificate to be the owner, notwithstanding any provision in 
the articles or bylaws of the corporation requiring shares to be transferred 
on the books of the corporation. KRS 274.150 provides that corporation 
liens and restrictions on the transfer of stock must be stated on the face 
of the certificate. 

Since it would impair the free negotiability of stock certificates if the 
rights of an unregistered transferee or pledgee were dependent on notice 
of the transfer or pledge given the corporation, and since KRS 274.030 
limits the rights of the registered holder, we are of the opinion that the 
defendant at his own risk distributed liquidating dividends to Jones, the 
registered owner, without requiring the surrender of the stock. The re-
quirement of the surrender of stock under such circumstances is not un-
reasonable, and is necessary to protect the corporation, its officers and 
persons other than registered owners having an interest in the stock. See 
30 Mich. L. Rev., 974. 

The judgment is affirmed. 

Review Questions and Problems 

1. A bought stock in X corporation from the corporation. He did not re-
ceive certificates at the time, but did pay the price. Is A a stockholder 
if the transaction was entirely oral? Y®^ fW 

2. A is a bondholder in the D Company. Onder ordinary conditions does 
he have any right to participate in the control of the business? Has a 
bondholder any security for his bond? . pc^d is! 

3. The X Company has both preferred and common stock. The preferred 
stock is 7 per cent stock. The company declares a 7 per cent dividend 
on the preferred stock and then declares a 10 per cent dividend on the 
common stock. Under such conditions, have the preferred stock-
holders a right to demand 10 per cent? yvJi 

4. A, along with a number of others, subscribes for stock in anticipation 
that a corporation will later be formed. Before incorporation takes 
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place, he notifies the incorporators that he withdraws his subscription. 
May he legally do ' '^? Suppose the subscription had been made after 
incorporation? Y 

5. The X Company purchased an invention from A and paid for it by the 
issuance of $100,000 of common stock. As a matter of fact the inven-
tion was worth only $50,000, but the directors honestly believed that 
it was worth $100,000. May the creditors recover an additional 
$50,000 from AP ^e) 

6. A became a transferee of sixty shares of stock in a corporation which 
issued its stock marked fully paid and nonassessable upon the pay-
ment of 70 per cent of its par value. Assuming that A knew the con-
ditions surrounding its issuance, is he liable to creditors in case of 
insolven3^ Suppose he had been an innocent purchaser? 

7. A held a certificate of stock for twenty shares in X Company, which 
was stolen. His indorsement was forged, and the certificate was trans-
ferred to B, an innocent purchaser. B obtained a new certificate from 
the company in his name and sold it to H, an innocent purchaser. 
What are the rights of A, H, and X Company? i /t^ 

8. Y Company on March 1 declared a cash dividend of 5 per cent, pay-
able on June 1 to all stockholders of record on May 1. On April 10, 
A sold ten shares of stock in Y Company to B, although the transfer 
was not recorded on the corporation's books until May 15. To whom 
will the company pay the dividend? As between A and B, who is 
entitled to the dividend? ^ - & 

9. A corporation operated an apartment house. Its sole shareholders 
were its occupants. Each had one share which he purchased at the 
time of, and in conjunction with, the sale of an undivided interest in 
the building and grounds and the right to exclusively occupy one 
unit thereof. This was all in one contract. State Blue Sky laws require 
all securities off̂ ered for sale to be registered, including investment 
contracts. If the shares in the corporation were not registered would 
the sale outlined above violate state law? 

10. P sold shares he owned in a corporation to X but the corporation re-
fused to transfer ownership on its books to X. The corporation 
claimed it was holding the shares to answer for a debt P owed the 
corporation. May the corporation succeed in its attempt to collect in 
this way? \ 
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5-91. Right to inspect booits. A stockholder of a r;orporation_I^ 
the right to inspect the books and papers of the corporation for proper 
purposes at the proper time and the proper place. The inspection, how-
ever, must be made with a justifiable motive and not through idle 
curiosity or for purposes which in any way interfere with the corporate 
management. The business hours of the corporation are the reasonable 
and proper hours in which a stockholder is entitled to inspect the books. 
The right to inspect the books is sometimes expressly given by the statute, 
the constitution, the charter, or the by-laws of the corporation. This statu-
jl&ry privilege gives a stockholder an absolute right to inspect thei books, 
^ut most courts hold that it cannot be exercised where its purpose is 
Improper or unlawful or merely to satisfy one's idle curiosity. Other 
courts hold that the motive of inspecting the books is immaterial and 
that the corporation has no right to question the reason for which the 
books are being inspected. 

5-92. Right to attend meetings and to vote. By virtue of the owner-
ship of a share of stock, the stockholder has a right to attend meet-
ings and to cast his vote for the election of directors and for the determi-
nation of corporate policies. A further treatment of this subject will be 
given under Chapter 37, "Management of Corporations." 

5-93. Right to share in^prefi^ and dividends. A stockholder has a 
right to share pro rata~v7ith the other stockholders in the profits of the 
corporation when a dividend is declared. Whether or not a dividend is 
declared is within the discretion of the board of directors.^ The stock-
holders of a corporation are not entitled to the payment of a dividend 
whenever an earned surplus exists. The board of directors, at its discre-
tion, may see fit to continue the profits in the business for the purpose of 
extension and improvements. A board of directors, however, must act 
reasoraJa^L-aniilLgOiSd^^a^^ such is not the^case and there are 
profits out of which dividends may be declared, the stO£khqlders^ n^y 

1 Guttman v. Illinois Central R. Co., page 755. 
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compel the board of directors to declare dividends^ It must be clear, 
"Eov^er, that the board of directors has, illegally, wantonly, and without 
justification, refused to declare a dividend before the stockholders have 
a right to interfere. In suits by stockholders against directors for improper 
conduct there is a conflict as whether a majority of the directors as 
defendants are necessary parties.® 

When a dividend is declared, it becomes a^jjjj^ "f thp mrpnraHon and 
^^jjLj^P^^^ to the person whose name appears on the corporate stock 
bookF as the owner of the share, unless the corporation has received notice 
of a transfer. A cash dividend, once its declaration has been made public, 
may not be rescinded, although there is some authority for rescinding a 
stock dividend, 

5-94. When dividends may be declared. The statutes of the various 
states governing the declaration of dividends appear to follow two 
distinct patterns. The first group of states, apparently codifying the com-
mon law, provide that d^ide^s ca.n be declared oiJy .flut of ̂  
Under this rule it seems safe to say that dividends may be declared out 
of current profits, even though a deficit hâ s_arî sgn from the operation jjf 
previous j e ^ Capital surplus or surplus arising from the appreciation 
of fixed assets would not appear to be available under the law of these 
states. 

The other group of states, representing perhaps a majority, determine 
the legality of a dividend by its effect upon the capital stock.'' ^^c lara-
tion of dividends is proper so long as it does not impair the capital stock. 
Any declaration, however, which reduces the net assets of the corporation 
below the outstanding capital stock is illegal. Under this view it would 
seem that capital surplus and surplus created by an appraisal of fixed 
assets might be available for dividends. The law in this regard is not at 
all definite, but the Uniform Business Corporation Act, which has ac-
cepted the majority view, makes cj^tal surplus available for dividen^. 
It limits the use of surplus arising from appreciation of fixed assets to 
stock dividends. Such a surplus is not available for other uses in those 
states which have adopted the Act. 

In general, under either theory, dividends are permissible only after 
provision has been made for all expenses, including ample allowance for 
depreciation. In those industries dealing with wasting or depleting assets, 
such as mines and oil wells, it is not necessary to care for the depletion 
before declaring dividends. 

Tbejirectors in manv states are personallv liable to creditors for divi-
dends improperly declared in case the corporation late£_becomes insol-

2 Knapp et al. v. Bankers Securities Corp. et al., page 758. 
3 Kroese v. General Steel Castings Corp. et al., page 759. 
^ Hamilton Mfg. Co, y. ynit^tJ-States, page 762. 
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vent. The stoddwld^ ^ o receive such dividends may be compelled to 
return them. In a few of tTie states, statutes make the stockholders liable 
'only if the^eceived them in bad faith® and directors liable only if they 
acted carelessly or in bad faith. 

K I N D S O F D I V I D E N D S 

5-95. Cash dividend. It is customary to pay dividends in cash. The 
amount paid is usually a certain percentage of the outstanding stock of 
the particular class involved. The amount received by each stockholder 
varies with the amount of stock owned by him. 

5-96. Scrip dividend. A scrip dividend is a certificate issued to the 
stockholder when the board "of directors has declared dividends out 
oTprofits that are representJjy property other than jnoney. Such a 
dividend is issued wKere the directors anticipate the time when the prop-
erty may be sold for cash and the cash distributed as a money dividend. 
The certificate gives the stockholder a right to share according to his 
stock in the cash derived from the sale of the property set aside as a divi-
dend. These certificates sometimes draw interest and are occasionally 
convertible into bonds or stocks of the corporation. Such scrip certificates 
do not pass title to the property to stockholders, but merely give them 
the right to receive the proceeds from the sale of the property. 

5-97. Property dividend. A property dividend is one made in prop-
erty r^her than in cash. A corporation owning stock in another corpora-
tion may issue sucliTrock to its stockholders as property dividends. In 
some jurisdictions, however, a stockholder may insist upon the payment 
of his dividend in cash rather than in property. This is particularly true 
of a preferred stockholder. The dividend on preferred stock must usually 
be paid in cash if the stockholder demands it. 

5-98. Steele dividend. A stock dividend is an issue of stock to the 
stockholders, based upon accumulated assets oFthe corporation over and 
above the capital stock. Instead of declaring a cash dividend^ the stock-
holders rnay authorize an issue of additional stocky out of the surplus 
and thus increase the caprtal stock of the corporatioi^ This type of 
dividend payment is often resorted to where the corporation has used 
the earnings and profits for extensions and improvements of the business. 
In some states, the declaration of stock dividends is limited or prohibited 
by statute. It is improper in many states to declare a dividend of pre-
ferred stock on common stock or of common stock on preferred stock. 

5 Bartlett et al. v. Smith et al., page 765. 
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The stock dividend .shoiild be in stock of the _class_vdiicjLi£ tO-jeceive.Jt. 
CenerallyTl^ p i i ^ s e of a stock dividend iŝ  to capitalize the_. surplus 
pn^ts of the cogjoration. If the stock dividend exceeds the surphis^it 
is an issue dQjpnus-stockr and the holders-will become liable to_sub-, 
sequent creditors,for a sum equal to the par value.^A_stQck-Jliiyidend -
is not_^xable as income of the stockhnTder. It is merely a subdivision of 
the property value to which the stockholder is already entitled. Where 
stock entitled to such a dividend is held by a trustee for the benefit of 
a life tenant, the remainder to be paid over to another after the death 
of the life tenant, a question arises as to who is entitled to the stock 
dividend. Under the general rule, if the stock dividend has been earned 
before the life estate was created, it is held to be principal, irrespective 
of the time when the dividend was declared. It thus belongs to the prin-
cipal or corpus and is not an income for the benefit of the life tenant. 
If, however, the fund out of which the stock dividend is declared was 
earned after the creation of the life estate, it is held that the dividend 
is income and belongs to the life tenant. If it was earned partly before 
and partly after the creation of the life estate, an apportionment of the 
amount is usually made. Some courts, however, hold that stock dividends 
are part of the corpus itself, and do not belong to the life tenant, irrespec-
tive of when earned. Likewise, it is held that an apportionment between 
the life tenant and remainderman will not be made when based solely 
upon a corporate merger, and the stock is held as part of a trust. A dis-
tinction is also drawn between a stock dividend and a "stock split."® 

5-99. Bond dividend. A_corgoration may issue dividfinds_QL ita^wn_ 
bonds, if the capital stock is not impaired or the rights of creditors are 
not interfered with. Such a dividend, however, cannot be issued until 
after the corporate debts have been satisfied. 

5-100. Right to preference upon the increase of capital stock. The 
(^igiigl stock of a corporation's fixed by the charter, and it cannot be. 

^ess authority from the state creating the corpo-
rationTTha^Q^iQlders ^ d not the directors must authorize an increase 
in th^apital stock. Such an authorization must be made by amendiggnt 
of the charteMn compliance with the statute providing for changes in 
the corporation. 

When an increase in the capital stock has been properly authorized, the 
PYisjjrig stofkhnlders have a prior right against third parties to subscribe 
to th^ increased capital stock. This right is called the stockholder's pre-
emptive jight and is based upon the stockholder's right to protect and 
maintainjiis proportionate control and interest in the corporation.! Thus, 

8 In re Trust Estate of Pew, page 766. 
^ Ross Transport Inc. jet al. v. Crothers et al., page 767. 



755 
BUSINESS ORGANIZATIONS 

if a class of stock has no voting power and is nonparticipating, it is ques-
tionable whether such preemptive right exists. This right may be limited 
or waived by contract and by provisions in the charter or by-laws of 
the corporation. It is not applicable to treasury stock.® It is applicable 
to new authorizations of stock and perhaps to new allotments of stock 
previously authorized, particularly if the new allotment of an original 
authorization takes place some time after the original issue. Some states 
approve the issuance of stock to employees without regard to the pre-
emptive right. Whether or not a stockholder must pay more than par 
value for the increased stock varies in the different states. Some states 
hold that he can be compelled to pay more, and other states hold that 
he cannot. 

5-101. Right to sue for injuries to tlie corporation. A stockholder 
cannot maintain an action at law for injuries to the corporation, because 
the corporation is a legal entity and by law^has^ right to bring a suit 
in its own name. A stockholder cannot bring a^suit M J I i ^ for and 
in behalf of the other stockholders for injury to the corporation. Neither 
can a stockholder bring^uit in law against the directors or other ofBcers^ 
of the corporation for negligence^ waste, and mismanaggmenL^_.the 
conduct of the corporate business^lthough sucH conduct is infurious to 
the stockholder. The ri^ to sue for injuries to the corporation rests 

sWct|^with the corporation itself. 1 
r A stockholder may, however, bring X^^mtiin^^jgm the 
officers of a corporation from entering into~^ra^res contracts or from 
doing anything that would impair the stockholdersjgto in the corporate 
assets. Likewise, the stockholder has a right to bring siiit in equityjor^or 
on behalf of, the corporation itself if the gfRrprs are apHng outside the 
scope jgfJJieir-autbQiity, are guiItY_pf negligent conduct, or are engaging, 
or about to engage, in fraudulent transactions with other stockholders 
in such a way as to be injurious to the corporation itself.® 

Before a stockholder may enter into a suit in ejfuity for and on behalf 
of 3ie^orporation. hemust show that he has done evervthing possible to 
sacme action by the mava^m r̂ nffiĉ ES and directors and that they have 

_ refused to jict. Any judgment received in such an action benefits the 
corporation and only indirectly the stockholder who initiates the action. 
He is permitted, however, to recover the expenses involved in the suit. 

It has been held that n^re dissatisfaction by sonie of the stockholders 
as to the management of the corporation will not justify the liquidation 
of the company.^" 

8 Runswick et al. v. Floor et al., page 769. 
® Ramsburg et al. v. American Investment Co. of Illinois et al., page 770. 
10 Hall V. John S. Isaacs & Sons Farms, Inc., page 771. 
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R I G H T S O F S T O C K H O L D E R S C A S E S 

GUTTMAN V. ILLINOIS CENTRAL R. CO. 
1951, 189 F.2d 927 

The defendant's net income each year, from 1937 to 1947, inclusive, 
exceeded the annual dividend on the non-cumulative preferred stock, but 
no such dividends for those years were ever declared. Similarly, in each 
of the years 1948, 1949, and 1950, the net income exceeded the annual 
dividend on the preferred, but the directors declared a dividend on the 
preferred for each such year. In 1950, the directors also declared a divi-
dend of $1.50 per share on the common stock. 

The trial judge found as follows: "The decision of the directors of the 
defendant not to declare and pay dividends in any of the years 1937 to 
1947, inclusive, was made in the exercise of sound business discretion 
and judgment by the directors, and in the interests of all the creditors, 
including the bondholders, and of all the preferred and common stock-
holders of the defendant, and of the public." 

Plaintiff contends (1) that the directors abused their discretion in not 
declaring dividends on the preferred in the years 1942 to 1947, inclusive; 
(2) that, even if that is not true, the directors had power to declare 
those dividends subsequently, and abused their discretion when, without 
doing so, in 1950 they declared a dividend on the common stock. 

FRANK, Circuit Judge. The trial court's findings of facts establish that 
the directors acted well within their discretion in withholding declara-
tions of dividends on the non-cumulative preferred stock up to the year 
1948. In so holding, we assume, arguendo, that as plaintiff insists, the 
standard of discretion in weighing the propriety of the non-declaration of 
dividends on such preferred stock is far stricter than in the case of non-
declaration of dividends on common stock. For, on the facts as found 
and on the evidence, we think the directors, in not declaring dividends 
on the preferred in the years 1937-1947, adopted a reasonable attitude of 
reluctant but contingent pessimism about the future, an attitude proper, 
in the circumstances, for persons charged, on behalf of all interests, with 
the management of this enterprise. 

The issue then, is whether the directors could validly declare a divi-
dend on the common stock in 1950 without directing that there should 
be paid (in addition to preferred dividends on the preferred for that 
year) alleged arrears of preferred dividends, the amount of which had 
been earned in 1942-1947 but remained undeclared and unpaid. To put it 
differently, we must decide whether (a) the directors had the power 
to declare such alleged arrears of dividends on the preferred and (b) 
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whether they "abused" their discretion in declaring any dividend on the 
common without ordering the payment of those alleged arrears. 

Our lode-star is Wabash Railway Co. v. Barclay, 280 U.S. 197, 50 S.Ct. 
106, 74 L.Ed. 368, which dealt with the non-cumulative preferred stock 
of an Indiana railroad corporation. There were no controlling Indiana 
decisions or statutes on that subject. The United States Supreme Court 
was therefore obliged to interpret the contract according to its own no-
tions of what the contract meant. We have a similar problem here, since 
there are no Illinois decisions or statutory provisions which control or 
guide us. Absent such decisions and statutes, we must take the Wabash 
opinion as expressing the correct interpretation of the rights of non-
cumulative preferred stockholders of this Illinois company. For the differ-
ence between the language of the preferred stock here and that in 
Wabash seems to us to be of no moment. 

In the Wabash case, plaintiffs, holders of non-cumulative preferred 
stock, sought an injunction preventing the defendant railroad company 
from paying dividends on the common stock unless it first paid dividends 
on the non-cumulative preferred to the extent that the company, in 
previous years, had had net earnings available for that payment and that 
such dividends remained unpaid. The Court decided against the plain-
tiffs. It spoke of the fact that, in earlier years, "Net earnings that could 
have been used for the payment were expended upon improvements and 
additions to the property and equipment of the road"; it held that the 
contract with the preferred meant that "if those profits are justifiably 
applied by the directors to capital improvements and no dividend is 
declared within the year, the claim for that year is gone and cannot be 
asserted at a later date." We take that as a ruling that the directors were 
left with no discretion ever to pay any such dividend. For if they had 
had that discretion, it would surely have been an "abuse" to pay divi-
dends on the common while disregarding the asserted claim of the non-
cumulative preferred to back dividends. Indeed, the plaintiff in the 
instant case contends that a payment of common dividends, whenever 
there is such a discretion, constitutes an unlawful "diversion" and such 
a "diversion" would be an "abuse" of discretion. 

Plaintiff, however, seeks to limit the effect of the Wabash ruling to 
instances where the net earnings, for a given year, which could have 
been paid to the non-cumulative preferred, have once been expended 
justifiably for "capital improvements" or "additions to the property or 
equipment." He would have us treat the words "non-cumulative" as if 
they read "cumulative if earned except only when the earnings are paid 
out for capital additions." He argues that the Wabash ruling has no 
application when net earnings for a given year are legitimately retained 
for any one of a variety of other corporate purposes, and when in a 
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subsequent year it develops that such retention was not necessary. We 
think the attempted distinction untenable. It ascribes to the Supreme 
Court a naive over-estimation of the importance of tangibles (because 
they can be touched and seen) as contrasted with intangibles. Suppose 
the directors of a corporation justifiably invested the retained earnings 
for the year 1945 in land which, at the time, seemed essential or highly 
desirable for the company's future welfare. Suppose that, in 1948, it 
turned out that the land so purchased was not necessary or useful, and 
that the directors thereupon caused it to be sold. Plaintiff"s position com-
pels the implied concession that the proceeds of such a sale would 
never be available for payment of so-called arrears of unpaid non-
cumulative preferred dividends, and that the directors would forever lack 
all discretion to pay them. We fail to see any intelligible difference be-
tween (1) such a situation and (2) one where annual earnings are prop-
erly retained for any appropriate corporate purpose, and where in a 
later year the retention proves wholly unnecessary. There is no sensible 
ground for singling out legitimate capital outlays, once made, as the 
sole cause of the irrevocable destruction of the claims of the preferred. 
We do not believe that the Supreme Court gave the contract with the 
preferred such an irrational interpretation. It simply happened that in 
the Wabash case the earnings had been used for capital additions, and 
that, accordingly, the court happened to mention that particular purpose. 
Consequently, we think that the Court, in referring to that fact, did not 
intend it to have any significance. 

Here we are interpreting a contract into which uncoerced men entered. 
Nothing in the wording of that contract would suggest to an ordinary 
wayfaring person the existence of a contingent or inchoate right to arrears 
of dividends. The notion that such a right was promised is, rather, the 
invention of lawyers or other experts, a notion stemming from considera-
tions of fairness, from a policy of protecting investors in those securities. 
But the preferred stockholders are not—like sailors or idiots or infants-
wards of the judiciary. As courts on occasions have quoted or paraphrased 
ancient poets, it may not be inappropriate to paraphrase a modern poet, 
and to say that "a contract is a contract is a contract." To be sure, it is 
an overstatement that the courts never do more than carry out the 
intentions of the parties: In the interest of fairness and justice, many a 
judge-made legal rule does impose, on one of the parties to a contract, 
obligations which neither party actually contemplated and as to which 
the language of the contract is silent. But there are limits to the extent 
to which a court may go in so interpolating rights and obligations which 
were never in the parties' contemplation. In this case we consider those 
limits clear. 

In sum, we hold that, since the directors did not "abuse" their dis-
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cretion in withholding dividends on the non-cumulative preferred for 
any past years, (a) no right survived to have those dividends declared, 
and (b) the directors had no discretion whatever to declare those divi-
dends subsequently. 

From the point of view of the preferred stockholders, the bargain 
they made may well be of a most undesirable kind. Perhaps the making 
of such bargains should be prevented. But, if so, the way to prevent them 
is by legislation, or by prophylactic administrative action authorized by 
legislation, as in the case of the S.E.C. in respect of securities, including 
preferred stocks, whether cumulative or non-cumulative, issued by public 
utility holding companies or their subsidiaries. The courts are not em-
powered to practice such preventive legal medicine, and must not try to 
revise, extensively, contracts already outstanding and freely made by 
adults who are not incompetents. 

Affirmed. 

K N A P P et al. V. B A N K E R S SECUR IT I ES C O R P O R A T I O N et al. 

• 1956, 230 F.2d 717 

, ''The plaintiffs, shareholders in defendant corporation, brought this 
"action against the corporation and its directors to compel the declara-
^ n of dividends. The lower court held in favor of the plaintiffs. 

M A B I S , Circuit Judge. . . . The present action was brought in the dis-
trict court for the eastern district of Pennsylvania by shareholders. New 
York residents, against the Bankers Securities Corporation, a Pennsylvania 
corporation, and its directors, charging that Albert M. Greenfield, one of 
the directors and the majority shareholder, and the other directors were 
acting unreasonably in failing to ehminate accumulated arrearages of 
dividends of approximately $3,000,000 on the common stock in order 
that the preferred and common stockholders might participate in the 
earnings of the corporation, that the distribution of earnings was being 
arbitrarily withheld for the benefit of the majority shareholder. 

. . . It is an elementary principle of corporation law that the declara-
tion of dividends out of net profits rests in the discretion ofJha-bQard 
of directors. However, there are circumstances under which shareholders 

'may compel the declaration of dividends. If directors have_acted fraudu-
lently oFa^ i t^^y l^e fu sing to declare a dividend when the corporation 
has a surplus which it can divide among the shareholders without detri-
ment to the business, a shareholder may invoke the equitable powers of 
a court for relief. It is just such equitable power which the plaintiffs 
seek to invoke in this case. The question then is whether in such an 
action the shareholder is seeking relief from a personal wrong done to 
him and thus is enforcing a primary or personal right of his own or is 
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seeking to redress a wrong done to the corporation and thus is enforcing 
a secondary right derived from the corporation. 

. . . The right to dividends is an incident of the ownership of stock. 
The fact that the distribution of profits cannot ordinarily be enforced until 
after a dividend has been declared does not detract from the share-
holders' fundamental right to share in the net profits of the corporation. 
This right is the basis of his suit to compel the declaration of dividends. 
If the directors have wrongfully withheld the declaration of dividends 
the shareholder is the injured party. He shows an injury to himself which 
is quite apart from any which the corporation might be thought to suffer. 
Even if the corporation might under some circumstances have a right of 
action that fact would not affect the authority of its shareholders to 
enforce by suit their personal and individual rights to the declaration 
of a dividend. 

It is suggested that the right here asserted must be regarded as one 
vested in the corporation because the mechanics of rehef have to be 
worked out by a decree against the directors rather than against the cor-
poration. Our answer to this proposition was made by Judge Goodrich 
in Kroese v. General Steel Castings Corporation, 3 Cir., 1950, 179 F.2d 
760, 763-764, 15 A.L.R.2d 1117, when he said: 

It is to be observed that when a court steps in and orders the payment of a 
dividend, the corporate affairs have reached the point where the judgment of 
the directors is no longer controlling. The set of facts presented is such that the 
court substitutes its judgment, based on a rule of law, for the ordinary business 
judgment of those in charge of the business enterprise. . . . 

In such a case, even though the individual directors are joined as parties, 
they are not called upon to exercise any business discretion. The case has passed 
that point. As said before, the court is declaring rights protected by a rule of 
law, not calling upon the directors to exercise judgment. . . . The duty of a 
corporation to pay dividends then and there has been imposed by the judgment 
of the court, not by the ayes and nays of the members of the board. The situa-
tion becomes in substance the same as that in which any corporate creditor sues 
the enterprise in the corporate name to recover from it what it owes him; he 
does not need any meeting of the corporation's board to make his judgment 
good. Nor does a shareholder whose claim to dividends is based on his showing 
of fiduciary mismanagement need a directors' meeting to make his rights good. 
The judgment of a court is enough in either case. 

. . . The order of the district court will he affirmed. 

KROESE V. G E N E R A L STEEL C A S T I N G S C O R P . et al. 

1950, 179 F.2d 760 

GOODRICH, Circuit Judge. Are a majority of a corporation's board of 
directors indispensable parties to an action by a shareholder to compel 
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the declaration of dividends? That is the question before us in this case. 
The district judge, on motion, dismissed the complaint; he thought the 
directors were indispensable parties and that the court was powerless 
to grant relief in their absence. D.C.E.D. Pa. 1949, 9 F.R.D. 273. 

There has been no trial of facts; not even an answer by the defendants. 
All we have is the plaintiff's complaint, plus a motion to dismiss. On this 
state of the record we must assume, ad hoc, the truth of the allegations 
of the complaint. It is also to be observed, preliminarily, that the case 
is in federal court on grounds of diversity of citizenship only. We rec-
ognize rights and interests, therefore, as a Pennsylvania court would 
recognize them, including reference to the foreign law in the same fashion 
as a Pennsylvania court would make it. Pennsylvania law was not briefed 
by either party in the argument, but we have made our own investigation. 
There is no Pennsylvania decision either directly in point or anywhere 
near it, but we will refer hereafter to such Pennsylvania authority as we 
find helpful in considering the general question. 

On the basis of the plaintiff's statement, these facts may be assumed 
for the purpose of our consideration. The corporate defendant is a 
Delaware corporation whose principal office is in Ridley Township, Dela-
ware County, Pennsylvania. It operates plants in Pennsylvania and Illinois 
for the manufacture of steel castings for locomotives and railway cars. 
The plaintiff is a resident of New York. The corporation has outstanding 
456,576 no-par common shares, 92 per cent of which are held by four 
large users of the products manufactured by it. 

Dividend arrearages on the preferred shares amounted to $5,850,000 
when the complaint was filed, or $57.75 per share. The corporation's 
net worth on December 31, 1947, was $28,000,105. It had a capital sur-
plus of $4,133,449 and an earned surplus of $13,410,080. There were 
"net current assets" of $12,114,409, and a ratio of current assets to current 
habilities of approximately 7 to 1. From 1940 through 1947 the corpora-
tion earned net profits totaling $18,278,617, and had accumulated out of 
earnings a reserve of $17,411,310 against plant facilities which had an 
original cost of $33,000,000. 

The plaintiff further alleges that in refusing to declare preferred divi-
dends the directors are "unreasonable and arbitrary" and acting primarily 
in the interest of the four major common shareholders they represent. He 
says that "in violation of their duties as fiduciaries to the holders of said 
preferred stock" the directors are expanding the corporation's production 
facilities in order to assure the four major common shareholders of an 
adequate supply of its products. The relief demanded is payment to the 
preferred shareholders of the arrearages. 

The plaintiff has not served the majority of the board of directors of 
this corporation in the Eastern District of Pennsylvania. When he started 
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his lawsuit he named no directors at all. The District Court on December 
13, 1948, held that a majority of the directors were necessary parties and 
ordered them joined as defendants. But only three out of the twelve were 
served in Pennsylvania and the plaintiff says that there is no one state or 
federal district in which a majority of the board may be served. 

We are faced squarely with the question, then, whether the action can 
proceed in the absence of personal jurisdiction over at least sufiBcient 
directors to make up the majority of the board. The defendants under-
standably support the result reached by the District Court in holding 
that the action could not go on without personal jurisdiction over the 
directors. If that holding results in the complaining shareholder being 
unable to bring his suit either in any federal court or, for that matter, in 
any state court the result may disappoint the plaintiff, but the defendants 
will bear up under it pretty well. 

The defendants' argument is simple and easy to understand. Dividends 
are payable, they say, only when the directors vote them. To make the 
directors vote them there must be before the court the human beings, 
that is the directors, who are to be made subject to the decree. Like any 
other situation where the chancellor is asked to act against an individual 
because of alleged violation of a legal duty, there must be personal 
jurisdiction over the individual before he can be affected by the order. 

. . . It is to be observed that when a court steps in and orders the 
payment of a dividend, the corporate affairs have reached the point 
where the judgment of the directors is no longer controlling. The set 
of facts presented is such that the court substitutes its judgment, based 
on a rule of law, for the ordinary business judgment of those in charge 
of the business enterprise. The court says, in effect, to the directors, 
"You have abused your office. You have withheld earnings of this enter-
prise from those who, by the rules of law governing it, are entitled to 
be paid those earnings. You go ahead and pay them." 

In such a case, even though individual directors are joined as parties, 
they are not called upon to exercise any business discretion. The case 
has passed that point. As said before, the court is declaring rights pro-
tected by a rule of law, not calling upon the directors to exercise judg-
ment. If formal action is to be recorded, following a court decree, on a 
minute book of a directors' meeting, that formal action is nothing but 
a ministerial act. The duty of a corporation to pay dividends then and 
there has been imposed by the judgment of the court, not by the ayes 
and nays of the members of the board. The situation becomes in sub-
stance the same as that in which any corporate creditor sues the enter-
prise in the corporate name to recover from it what it owes him; he does 
not need any meeting of the corporation's board to make his judgment 
good. Nor does a shareholder whose claim to dividends is based on his 
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showing of fiduciary mismanagement need a directors' meeting to make 
his rights good. The judgment of the court is enough in either case. It 
follows that directors are not indispensable parties to a lawsuit by a 
defrauded shareholder to recover dividends in a proper case." 

. . . The necessity of formal action by the directors is not a matter of 
federal law, as we stated earlier. It is a matter of Pennsylvania law, which 
in this case would make reference to the law of Delaware, the state which 
chartered the defendant corporation. 

It is surprising how little direct authority there is on the precise point 
of this case. We admit a Sixth Circuit case squarely against the conclusion 
here reached. Schuckman v. Ruhenstein, 6 Cir., 1948, 164 F.2d 952, 
certiorari denied, 333 U.S. 875, 68 S.Ct. 905, 92 L.Ed. 1151. While the 
court in that case does not say anything about it, we take it that it must 
have been giving its views on Ohio law. Since we are declaring Pennsyl-
vania law, as best we can, our conflicting decision brings nothing more 
than an expressed difference on the law of two states. There is an Indiana 
appellate case which is in accord with the result we are reaching, but it 
must be admitted that the corporation there was a one-man corporation 
and not the kind of business enterprise with which we are confronted in 
this litigation. 

The absence of an "all-fours" decision need not dismay us, however. 
There must always be a first time for every legal rule. That is the way the 
law grows. If the rule thus declared is bottomed solidly upon principles 
worked out before hand we can call its formulation not "dangerous 
innovation" but "healthy growth." Courts are understanding rules gov-
erning corporate activity better than they did a few decades ago. It has 
not been long since the question was fought out whether a corporation 
could sue or be sued in federal court. Likewise, corporations used to be 
successful in maintaining the view that they could not be sued outside 
the state where they were chartered. 

What the merits of the plaintiff's case are, we have no idea. If, on the 
facts, he cannot prove that he is right, the inconvenience to the corpora-
tion will be no more than that of any other litigant who successfully 
defends a lawsuit. If, on the other hand, the plaintiff proves his case he 
is only getting what the law says he is entitled to have. It would be most 
unjust if he could not prove that claim for the lack of a proper forum. 

The judgment of the District Court will be reversed and the case re-
manded for further proceedings not inconsistent with this opinion. 

H A M I L T O N M F G . C O . v. U N I T E D STATES 

1954, 214 F.2d 644 

L I N D L E Y , Circuit Judge. Plaintiff, a Wisconsin corporation, brought 
suit in the District Court to recover undistributed profits tax, assessed 
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and paid for the year 1936 under the Revenue Act of that year, 26 U.S.C. 
§ 14, which imposed a surtax on retained corporate net income earned but 
not distributed to the stockholders. The statute was amended in 1942 in 
order to provide retroactive relief for taxpayers who had been taxed, even 
though prohibited by state law from paying dividends. 26 U.S.C. ^ 501 (a). 
Plaintiff averred that it had a deficit in its earnings account, i.e., its earned 
surplus, at the beginning of 1936 of $106,134.89; that its net profits for the 
year were $121,515.96; that the remainder of $15,381.07, after deducting 
from the earnings the existing deficit, was the only amount legally subject 
to tax as undistributed profits, instead of the entire amount of net earnings 
for the year of $121,515.96, as the commissioner had held, and on which it 
had paid the protested tax. It sought to recover the alleged overpayment 
of $23,672.61. 

. . . As the Supreme Court announced, in United States v. Ogilvie 
Hardware Co., 330 U.S. 709, 67 S.Ct. 997, 91 L.Ed. 1192, and as observed 
by the District Court, the statute was intended to provide relief to corpo-
rations which had paid taxes under duress of conflicting state and federal 
compulsions. In Seiherling Rubber Co. v. U.S., D.C., 115 F. Supp. 798, 
801, affirmed 6 Cir., 207 F.2d 585, the court added the additional thought 
that ". . . The 1942 amendment was not an exemption measure,—it was 
a congressional acknowledgment of the punitive character of the 1936 
provision, and afforded an opportunity of securing relief from the unjust 
consequences of the law. . . ." Consequently the crucial question con-
fronting us is whether the trial court correctly ruled that plaintiff, under 
the Wisconsin law, was not "prohibited by a provision of a law" from 
paying dividends in 1936 under the circumstances alleged to be then 
existing. 

The pertinent Wisconsin statute, following a provision in § 182.08 for 
stockholders' liability in case of derogation of creditors' rights, in § 182.19, 
provides that: "(1) No dividend shall be paid by any corporation until at 
least fifty per cent of the authorized capital stock has been fully paid in, 
and then only out of new profits properly applicable thereto, and which 
shall not in any way impair or diminish the capital. . . . (2) But any 
corporation which has invested net earnings or income in permanent 
additions to its property, or whose property shall have increased in value, 
may declare a dividend either in money or in stock to the extent of the 
net earnings or income so invested or of the said increase in the value of 
its property. . . ." The parties disagree sharply as to the correct meaning 
of the words "net profits," plaintiff insisting that a deficit in earned surplus, 
resulting from deficiencies or losses in corporate operations over a pro-
tracted period, is the opposite of net profits, and that until current earn-
ings increase sufficiently to extinguish the losses, i.e., the deficits, they 
may not properly be designated "net profits," while defendant asserts that 
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the correct interpretation of the term is that dividends can be declared and 
paid from current earnings, despite the over-all deficit in earnings or 
profits. 

We are of the opinion that, under the circumstances which plaintiflF 
avers existed here, the Wisconsin statute did not authorize dividends out 
of plaintiff's current earnings in view of the fact that at that time there 
had been no earnings but only losses resulting in a deficit, which inevitably 
impaired the corporate capital. Wisconsin treats capital investment as a 
trust fund, primarily to protect creditors. Goetz v. Williams, 206 Wis. 561, 
240 N.W. 181. Obviously operating losses necessarily reduce or impair 
this trust fund. The logical result, it seems to us, is that subsequent current 
earnings may not be turned over to the stockholders by way of dividends 
before restoring the trust fund. Such conclusion, we think, is the only one 
consistent with the general intent of the Wisconsin theory of a capital 
trust fund. 

Furthermore the import of the language of the specific statute in ques-
tion is to the same effect. It forbids dividends from anything other than 
"net profits." This can mean only a surplus over expenses incurred and 
paid in producing earnings. Here, at the beginning of the year, instead 
of there having been such a surplus, there was a substantial deficit, an 
accumulated loss, which impaired and reduced the capital investment. 

We find no merit in the contention that the legislature of Wisconsin 
included in the words "net profits" only annual net earnings. We think 
it can be said reasonably only that by net profits is meant the net profits 
upon the business from its organization, and that the net profits are such 
as appear from the entire business of the company from its inception, 
and are not to be confined to one period and made synonymous with 
annual profits. (Cases cited) We approve the language of Lich v. United 
States Rubber Co., D.C., 39 F. Supp. 675, 681, as follows: "What are net 
profits' within the meaning of the statute? The statute is devoid of any 
definitive answer. The term, however, is one of common usage and the 
ordinary acceptation must be adopted. The term connotes the clear 
pecuniary gain remaining after deducting from the gross earnings of the 
business the expenses incurred in its conduct, the losses sustained in its 
prosecution and the capital invested. It is a prerequisite to the existence 
of net profits that the assets of a corporation exceed the liabilities, in-
cluding the liability on the capital stock. Where the capital is impaired, 
annual net earnings, if insufficient to offset the impairment, do not consti-
tute net profits. . . . The term net profits is not synonymous with the 
term annual net earnings. Annual net earnings may be productive of net 
profits, or, as in the instant case, reductive of the deficit." As the Supreme 
Court said in Willcuts v. Milton Dairy Co., 275 U.S. 215, 217, 48 S.Ct. 71, 
72 L.Ed. 247: " 'There can of course be no earned surplus or undivided 
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profits until any deficit or impairment of paid-in capital due to depletion, 
depreciation, expense, losses or any other cause has been made good.'" 

In view of Wisconsin's established theory of a trust fund, and its express 
limitation of dividends to "net profits," plaintiff was in no position to 
declare dividends. In the preceding years there were no net profits but 
only accumulated losses, to the reduction of which current earnings must 
necessarily be applied until the deficit is wiped out and net profits have 
actually come into existence. There was here no fund within the meaning 
of the words "net profits"; to have paid dividends would have been in 
violation of the statue. 

The judgment is reversed and the cause remanded to the District Court 
for further proceedings not inconsistent with this opinion. 

BARTLETT et al. v. SMITH et al. 
1932, 162 Md. 478, 160 Atl. 440 

The plaintiffs are the receivers of the First National Company, a Dela-
ware corporation, and the defendants are the executors of the estate of 
a deceased stockholder of the corporation. The plaintiffs are seeking to 
recover the amount of a dividend paid to the decedent which was al-
legedly not paid out of earnings but out of the capital of the corporation 
to the impairment thereof. A demurrer to the complaint was sustained and 
plaintiffs appealed. 

ADKINS, J. . . . The important questions are: Can an innocent stock-
holder be required to refund dividends seemingly declared in regular 
course of business out of profits, but actually declared and paid out of 
capital? When the corporation was not insolvent at the time the dividends 
were paid, but subsequently became insolvent? When the corporation was 
insolvent at the time the dividends were paid? 

The first question has been answered in the negative by the Supreme 
Court of the United States and by the federal courts generally. These 
courts have repudiated the trust fund doctrine as applied to capital stock. 

There is substantial authority on the other side in jurisdictions other 
than federal. 

. . . In this situation we are disposed to follow the federal decisions 
as being more in accord with modern conditions and with the realities of 
life. In these days stocks of corporations are so widely held that it would 
be practically impossible for stockholders generally to know whether or 
not each semi-annual dividend paid in regular course was earned. What-
ever their position may be theoretically, practically they are in no better 
position than creditors to know the condition of the company, and it 
would be an unfair and unreasonable burden to require them to pay back. 
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years after they have been spent, dividends received in good faith from 
a solvent corporation in regular course of business. 

. . . As to the second question, there is but little conflict in the authori-
ties. It is generally held that dividends paid when the corporation was 
insolvent may be recovered for the benefit of creditors. 

. . . A sufficient and satisfactory ground is that money so paid after 
insolvency was taken from a fund held in trust for creditors and did not 
belong to the corporation; and it could give no title in the money it paid 
to one who did not receive it bona fide, and for value. 

Judgment reversed and case remanded to determine whether the cor-
poration was or was not insolvent at the time the dividend was paid. 

In re TRUST ESTATE O F P E W 

1960, (Pa.) 158 A.2d 552 

The deceased, Mary C. Pew, created an inter vivos trust to which she 
transferred 40,000 shares of common stock of the Sun Oil Company. The 
settlor provided that the net income would be paid to a grandson during 
his lifetime and that the corpus, upon the grandson's death, would be 
distributed to the grandson's child or children. The Sun Oil Company's 
directors in 1954 adopted the following resolution: 

. . . the Board of Directors . . . declare that it is advisable that each four 
(4) shares of Common Stock, without nominal or par value, now issued, and 
outstanding, shall be equal to and are hereby changed into five (5) shares of 
Common Stock, without nominal or par value, and the holders of said Common 
Stock, without nominal or par value, now outstanding, shall be entitled to re-
ceive one (1) additional share of said Common Stock, without nominal or par 
value for each four (4) shares of Common Stock held. . . . After stockholder 
approval of this resolution, the directors adopted another resolution: . . . the 
additiqnal shares of Common Stock, without nominal or par value, to which 
holders of said Common Stock are entitled as a result of the split-up of said 
Common Stock . . . shall be issued on December 30, 1954 to common stock-
holders of record. . . . November 29, 1954 . . . 

As a result of this action the trust received additional shares of common 
stock. No transfer was made on the corporate books from earned surplus 
to the capital stock account. When the trustees filed their customary report 
the additional shares were not apportioned to income and the grandson 
filed objections. 

B E N J A M I N R . JONES , Justice. This appeal presents a problem in the 
field of apportionment: does a common stock distribution in 1954 by the 
Sun Oil Company to its stockholders, including this trust, unaccompanied 
by a contemporaneous capitalization of earnings, constitute an apportion-
able event under the Pennsylvania Rule of Apportionment? 
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. . . If this 1954 stock distribution was a "stock split" it did not consti-
tute an apportionable event. Appellant's attempt at an equation of a 
"stock split" and a "stock dividend" in that both result in a "proliferation" 
of book value was well answered by the court below: 

It must be conceded that the income beneficiary's example outlined above 
does illustrate that the stock split effects, in a sense, a division of earnings from 
the stockholder's point of view. However, this result does not appear to be the 
type of division and distribution of earnings contemplated by the apportion-
ment cases. After the occurrence of the stock split the earnings of a corporation 
remain intact in an accumulated earnings account, undisturbed, unaltered, and 
available for future stock dividends or cash dividends. It is true that more shares 
of stock represent these identical earnings after a stock split has occurred; but it 
is only the stock certificates representing the earnings that undergo a split or 
division, and not the earnings themselves. 

A substantial and conclusive difference exists between a stock split and 
a stock dividend: in the former, a division of the shares of stock, not of 
the earnings or profits of the corporation, takes place without any change 
in or impingement upon the then existing status on the corporate books of 
the earned surplus and capital accounts; in the latter, an addition of 
shares of stock and a division of, at least, some of the earnings or profits 
of the corporation take place, such division being reflected on the cor-
porate books by an irreversible allocation of corporate funds from the 
earned surplus to the capital account. Although this Court has not directly 
passed upon the apportionability of a stock split, the rationale which 
justifies an apportionment between a life tenant and a remainderman is 
conspicuously absent in a stock split situation, i.e. a division of corporate 
earnings and profits . . . "The fundamental principle involved in these 
questions is whether there has been a distribution or division of the 
earnings, profits, or accumulation of the corporation. Until there has been 
such division, the life tenant is not entitled to any increase in the value of 
the principal of the trust fund, or the capital assets of the corporation, 
shares of which constitute the trust fund." . . . A stock split represents 
neither a division of corporate earnings or profits nor a recognized appor-
tionable event and, therefore, is not apportionable. . . . 

Decree affirmed at appellant's costs. 

R O S S T R A N S P O R T I N C . et al. v. C R O T H E R S et al. 

1946, 185 Md. 573, 45 A.2d 267 

The plaintiff Crothers and other stockholders brought this action against 
the corporation, its directors and certain stockholders to set aside the 
issuance of certain shares of stock. The stock was sold to a director and to 
the family of the president and director. The lower court decreed that the 
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stockholders who had received the additional stock must repay to the 
corporation the dividends received by them and the stock declared to be 
illegally issued and ordered cancelled. The defendants appealed. 

M A B B U R Y , Chief Judge. . . . The sale of this additional stock to a 
director and to the family of the president and director . . . without 
opportunity to buy given to other stockholders, is sought to be justified 
on the ground that it was originally planned, and that the money was 
needed to purchase additional buses at a cost of about $16,000. The facts, 
however, show no such need. The company was an immediate financial 
success. 

. . . The appellees give two reasons for their contention that the stock 
sales of August 26th were void: First, because they deprive them and 
the other original stockholders of their pre-emptive rights to purchase a 
proportionate amount of the remaining shares, and, second, because, in 
selling to themselves and their nominees, Williams and Ross have abused 
their trust as officers and directors. They claim to be injured in two ways. 
Their voting powers have been proportionately lessened, and the control 
of the company has passed to Williams and Ross. And the amount paid in 
dividends has to be divided among 365 more shares of stock to the conse-
quent financial loss of the holders of the original shares. 

. . . The doctrine known as the pre-emptive right of shareholders is a 
judicial interpretation of general principles of corporation law. Existing 
stockholders are the owners of the business, and are entitled to have that 
ownership continued in the same proportion. Therefore, when additional 
stock is issued, those already having shares, are held to have the first 
right to buy the new stock in proportion to their holdings. This doctrine 
was first promulgated in 1807 in the case of Gray v. Portland Bank, 3 
Mass. 364, 3 Am. Dec. 156. At that time, corporations were small and 
closely held, much like the one before us in this case. But in the succeed-
ing years, corporations grew and expanded. New capital was frequently 
required. New properties had to be acquired for which it was desirable to 
issue stock. Companies merged, and new stock in the consolidation was 
issued. Stock was issued for services. Different kinds of stock were author-
ized—preferred without voting power but with prior dividend rights-
preferred with the right to convert into common—several classes of both 
common and preferred with different rights. Some stock had voting rights. 
Other stock did not. Bonds were issued, convertible into stock. All of these 
changes in the corporate structure made it impossible always to follow 
the simple doctrines earlier decided. Exceptions grew, and were noted in 
the decisions. 

Only one of these exceptions is involved in the present case. It has been 
held that pre-emptive rights do not exist where the stock about to be 
issued is part of the original issue. This exception is based upon the fact 
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that the original subscribers took their stock on the implied understanding 
that the incorporators could complete the sale of the remaining stock to 
obtain the capital thought necessary to start the business. But this gives 
rise to an exception to the exception, where conditions have changed since 
the original issue. The stock sold the Williams family and Ross was part 
of the original issue and it is claimed by the appellants that it comes 
within the exception, and the appellees and the other stockholders have 
no pre-emptive rights. 

The appellees, on the other hand, contend, and the chancellors found 
that changed conditions made it unnecessary to use the remaining unsold 
stock to obtain capital, and pre-emptive rights exist in it just as they would 
exist in newly authorized stock. 

It is unnecessary for us to decide which of these two conflicting points 
of view applies to this cause, because another controlling consideration 
enters. The doctrine of pre-emptive right is not affected by the identity 
of the purchasers of the issued stock. What it is concerned with is who 
did not get it. But when officers and directors sell to themselves, and 
thereby gain an advantage, both in value and in voting power, another 
situation arises, which it does not require the assertion of a pre-emptive 
right to deal with. 

It has long been the law in this State that trustees cannot purchase 
at their own sale, and trustees, in this sense, include directors of cor-
porations. 

. . . The decree will be affirmed. 

R U N S W I C K ef al. v. F L O O R et al. 

1949, 116 Utah 91, 208 P.2d 948 

The plaintiff and other stockholders of the New Quincy Mining Com-
pany, a corporation, brought this action against Floor and other defend-
ants to set aside the sale of treasury stock to the defendant Floor. The 
lower court ruled in favor of the defendants and plaintiffs appealed. 

L A T I M E R , J. . . . The principal issue to be decided by this court is as 
to the validity or invalidity of the sale of the treasury shares to defendant 
Floor. In proceeding to determine this question, it should initially be 
pointed out that the shares of stock involved had been once fully paid for 
and had been returned to the treasury of the company. Officers of a 
corporation may reissue this type of stock for value and in good faith 
without first offering it pro rata to existing shareholders. (Cases cited) 
We quote from Borg v. International Silver Co., D.C.S.D.N.Y., 11 F.2d 
143, 11 F.2d 147: "The distinction may appear tenuous, but rests upon 
the effect which a new issue has upon the voting control of the company. 
When a person buys into a company with an authorized capital, he 
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accepts that proportion of the voting rights which his purchase bears to 
the whole. This applies certainly so far as the other shares are issued at 
the same time, and perhaps, also, though they are issued much later. But 
treasury shares have by hypothesis once been issued, and have diluted, 
as it were, the shareholder's voting power ah initio. He cannot properly 
complain that he is given no right to buy them when they are resold, 
because that merely restores the status he originally accepted. All he can 
demand is that they shall bring to the corporate treasury their existing 
value. If they do, his proportion in any surplus is not affected. However, 
when the capital stock is increased beyond the original amount authorized, 
the voting power is diluted along with it; the shareholders who had not 
originally bought into so large an issue may insist that the old proportions 
be observed. To deprive them of their right of pre-emption is to change 
their contract. At any rate it is only on this theory that any right of pre-
emption exists, and since the shares at bar were never bought to be 
retired, and the capital was not increased, the right does not exist." 

Hence, the sale of the 150,000 shares to Floor was not objectionable by 
reason of the fact that the shares were not first offered to existing share-
holders on a pro rata basis. 

Affirmed. 

R A M S B U R G et al. v. A M E R I C A N I N V E S T M E N T C O M P A N Y 
O F I L L I N O I S et al. 

1956, 231 F.2d 333 

The plaintiffs as stockholders of defendant Domestic Finance Corpora-
tion brought this suit for an injunction to restrain a proposed merger of 
that Company with defendant American Investment Company of Illinois. 
Both are incorporated under the laws of Delaware. The complaint averred 
that American had, through divers means, obtained some 80 per cent of 
the common stock of Domestic thereby gaining control; that American 
had utilized its stock to effectuate election of a board of directors of 
Domestic composed of officers of American, who were serving as Do-
mestic's ofiicers, and that American, through its control, had so operated 
Domestic as to reduce its effective position as a competitor of American 
in various cities and states where both corporations transact business. 
On August 17, 1955, Domestic mailed to its stockholders a notice of a 
special meeting to be held September 15, 1955, to consider and vote on 
a proposed merger of the two corporations. The complaint herein was 
filed September 7, 1955, charging that the merger would constitute a 
violation of § 7 of the Clayton Act, in that its effect vŝ ould be to lessen 
substantially competition in commerce. It was further averred that Do-
mestic would be seriously injured by the proposed aqtion. 
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The complaint prayed a preliminary injunction restraining American 
from voting its Domestic stock in favor of the merger at the September 
15 meeting or at any other time, and that, after hearing on the merits, 
the temporary injunction be made final, and a decree entered directing 
American to divest itself of the Domestic stock it owns and granting such 
other and further relief as to the court might seem just. The lower court 
denied the injunction and plaintifl̂ s appealed. The defendants moved to 
dismiss the appeal on the ground that the cause was moot since the 
merger had been accomplished. 

L I N D L E Y , Circuit Judge. . . . The question before us is reduced to an 
inquiry as to whether a stockholders' derivative suit will lie under § 7 of 
the Clayton Act. We frame our answer to that question on the teachings 
contained in a recent opinion by the Court of Appeals for the Second 
Circuit in Fanchon ir Marco, Inc. v. Paramount Pictures, Inc., 202 F.2d 
731, 36 A.L.R.2d 1336, which involved an appeal from a judgment dis-
missing a stockholders' derivative, antitrust suit for treble damages and 
injunctive relief. The court held that the action would lie and reversed the 
judgment of dismissal, saying, 202 F.2d at p. 734: "Now there does not 
seem real doubt but that an antitrust derivative suit will lie; indeed, that 
seems to follow from the nature of such suits. . . Equity . . . tradi-
tionally entertains the derivative or secondary action by which a single 
stockholder may sue in the corporation's right when he shows that the 
corporation on proper demand has refused to pursue a remedy, or shows 
facts that demonstrate the futility of such a request. . . . The cause of 
action which such a plaintiff brings before the court is not his own but 
the corporation's. . . .' Mr. Justice Jackson in Koster v. (American) Lumber-
men's Mutual Casualty Co., 330 U.S. 518, 522, 523, 67 S.Ct. 828, 91 L.Ed. 
1067." After discussing the applicable authorities, the court continued, 
202 F.2d at p. 735: "There is an occasional flat statement . . . that no 
derivative antitrust suit will lie, as in Kalmanash v. Smith, 291 N.Y. 142, 
157, 51 N.E,2d 681, 688; but, as indicated, the precedents actually look 
the other way and we can see no reason for such a view." We agree with 
this reasoning and hold that plaintiffs were competent parties when this 
suit was brought and have remained so throughout pendency of the 
litigation. 

Motion to dismiss appeal denied. 

W A L L V. J O H N S. I S A A C S & S O N S FARMS , I N C . 

d'S.mO, (Del.) 163 A.2d 288 

WoLcoTT, Justice. The plaintiffs, stockholders in family corporations, 
brought suit for the appointment of liquidating receivers Jjased upon 
alleged ̂ pismanagement of these corpojfefions. The defejjdant^ are four 
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corporations and two individuals who together owned 50% of the stock of 
the four corporations. The htigation followed an intra-family squabble 
and dissension among the stockholders. The lower court denied the plain-
tiffs the rehef which they sought and the plaintiffs appealed. 

. . . These corporations for which the plaintiffs ask the appointment of 
liquidating receivers are all solvent. Under some circumstances courts of 
equity will appoint liquidating receivers for solvent corporations, but the 
power to do so is always exercised with great restraint and only upon a 
showing of gross mismanagement, positive misconduct by the corporate 
oflBcers, breach of trust, or extreme circumstances showing imminent 
danger of great loss to the corporation which, otherwise, cannot be pre-
vented. (Cases cited.) . . . Mere dissension among corporate stockholders 
seldom, if ever, justifies the appointment of a receiver for a solvent cor-
poration. The minority's remedy is withdrawal from the corporate enter-
prise by the sale of its stock. Drob v. National Memorial Park, Inc., 28 
Del. Ch. 254, 41 A.2d 589. 

Review Questions and Problems 

T. The X Company was engaged in the business of manufacturing 
patent medicines. A, who was a stockholder in the company, was 
engaged in a competitive business. A desired to inspect the books of 
the X Company for the purpose of obtaining a list of the customers. 
Had he a right to do so? • 

2. Stock in the Texas Company was held in trust whereby the income 
was to be paid to A for life and upon his death the stock would pass 
to B. The Company declared a stock dividend. Should this dividend 
be paid to A or held for the benefit of BP tj 

3. The X Company had a surplus of $5,000,000 and had made plans for 
extensions and improvements which would require the expenditure 
of $3,000,000. Assuming that the directors could not show a need 
for further improvements, might A, a minority stockholder, by proper 
action, have forced the directors to declare a dividend? 'j'-' 

4. The directors of the X Company declared a dividend when there were 
insufiBcient profits and surplus to pay it, although, at the time, the 
remaining assets were more than sufficient to pay liabihties if stock 
was not regarded as a liability. The corporation soon became in-
solvent. Could the creditors have recovered the amount of the 
dividend from the directors? 

5. The directors of X Corporation declared a dividend but at a later 
meeting rescinded this action. Are the stockholders entitled to the 
dividend? ywo 

6. The directors of a corporation, by reason of misconduct and negli-
gence, have wasted the assets of the corporation. May a stockholder 
of the corporation recover from them in the name of the corporation 
for the losses caused by the director's n^ligence? ^ h a t should he do 
first? ie d u t-lf^tii^-

7. X Corporation ddclared and paid a dividend at a time when a divi-

dend could not legally be declared. Can the stockholders be required 
to return these dividends? 

8. P was a stockholder in X Corp. He desired to obtain a list of stock-
holders so that he could contact them before the annual stockholders 
meeting to persuade them to vote for a corporate merger to which 
the board of directors of X Corp. was opposed. If the clerk required 
by the by-laws to keep the books refuses P the opportunity to inspect 
them, what may P do? 

9. A owned all the preferred stock of the Cotton Belt Railroad. B and C 
owned all the common. The Cotton Belt declared and paid a $5.00 
dividend on preferred and then declared a dividend of $1.00 per 
share on all stock. A dispute arose as to whether the preferred stock 
was entitled to participate in the $1.00 per share dividend. Can the 
Cotton Belt cancel the $1.00 dividend inasmuch as it has not yet been 
paid? Is there a legal method by which the Railroad corporation may 
protect itself from making the wrong choice as to which class of share-
holders are entitled to a dividend? 

10. A became a stockholder in a non-profit corporation previously formed 
for the maintenance and construction of streets in a residential de-
velopment as its charter provided. The by-laws stated that there 
would be assessments levied against the stockholders in accordance 
with the cost of streets built. Does A have any standing to prevent con-
struction of streets and levies therefor when the streets concerned will 
be of no use to him? 
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C o r p o r a t i o n s 

5-102. In general. Regulation and control of a corporation restjn the 
stod^qlders.Th^ejna^^^^^ 
bind the corporation and all its members in any transaction or proceed-
ing within the scope of the corporate powers as authorized by the cor-
porate charter. 

The charter m ^ however, v̂ est control_and manageinenLof^ the cor-
poration excliisix'clv withiix_the_bQaxd^x>f__directQrs, The power of the 
stocEholders is then limited to the extent of securing a new board of 
directors, if they are not satisfied with the acts of the present board. 

The extent of the powers of the corporation is defined by the statute 
creating it and by its charter. Tjie jjy-laws_2ggulate_the conduct and 

_defia£Lthe^^uties_of the ofiicers and the members betwegn themselves 
and thejeQrBOTation,_wrth respect_to_cairying out-th&-^Qweis_.givgnJo 
the corporation_by^ the s^e . 

5-103. By-laws^ X~By-law is a rule of conduct nhich rRgn1ateS-_and 
defines the duties of the members andjhe_offie£rs^l_a TO^ 
"tTTemselves. Every_corporation^s implied power to enact bv-laws for 
the jur^se of carrying out the powers, conferred upon it by the state. 
Thesejwjaws must not violate any niles of law; they must be.generaljn 
tliek]n^arg"ai^must not be directed toward the conduct of any par-
ticular individual. Thejw-laws are binding upon all the-storVholdeTS. 
They must bej;onsistgnt>^itl3,jhe^uq^ and objects for which the cor-
poration is created and are not binding upon third persons unless third 
persons have knowledge of such rules. 

The sto^holders have power to amend, to add to, and to repeal the 
Wj^aws to the same extent as they have power to create, by-laws in the 
ISrst instance. TheY,caaPot, however, repeal, amend, or add to the by-
laws, ^grg_such change will affect the vested rights of a stockholder. 

The sto^olders may delep±e.JtaJhe board of directors the right to 
adopt new bvrlaws, or to repeal or to add to them. The board of direc-
t s , however, cant^ change the by-laws with respect to Tirnitation of 
power or d ^ j iven to theiiLjjy the stockholders. 
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The by-laws usually provide for the number of officers and directors, 
the method of electing them, and the enumeration of their duties. They 
also specify the time and place of the meetings of the directors and the 
stockholders. If the corporation is a nonstock corporation, the by-laws 
specify the requirements and the method for membership. 

5-104. Sfockholders' meetings. Action by the stockholders normally 
binds the corporation only when taken in a regular, or properly called, 
special meeting, after such notice as is required by the by-laws or statute 
has been given. However, it is generally conceded that action approved 
informally by all stockholders will bind the corporation. Unless other-
wise provided by statute, notice of regular meetiiigs need not be given if 
the by-laws provide for a definite place and time of meeting. Most by-
laws and many state statutes provide that notice must be given of regular 
as well as special meetings. 

Notice of a called meeting must include a statement concerning the 
matters toTe^cted upon at the meeting, and any action taken on other 
matters will be ineffective. If unusual action, such as a sale of corporate 
assets, is to be taken at a regular meeting, notice of the meeting must call 
attention to that fact. 

Failure to give proper notice of a meeting generally invalidates the 
action taken at the meeting. A stockholder who, having failed to receive 
notice, attends and participates in a meeting is said to waive the notice 
by his presence. 

A quorum of stockhoHers must be present in order to transact business, 
such shares,piitstandrng unles-s 
soine Statute or the_by::1aws provide for a smaller percentage. Alfirma-
tive action is approved by majority vote of the shares present at a meet-
ing, povidiqg q îorum exists There are certain unusual matters, such 
as merger or sale of all corporate assets, which, at common law, required 
unanimous vote. Today, statutes usually provide that such action can 
be taken hy vote of^two thirds_OTjhree^fourths of thejstpckholders. Many 
of these statutes also provide that the diss^iiting shareholders have the 
rî ght tn surrender thgij^ shares and receive their fair value in case they 
disapprove of the action taken. 

5-105. Voting. Every member of a corporation is entitled to vote. In 
nonstock companies the members are entitled to one vote. In stock com-
panies the members are entitled to as manyjyotes as they own shares of 
stock. The stockholder whose name appears upon the corporate record is 
usually designated by the by-laws as the person entitled to vote. Preferred 
^^^^holder^^^^thei^ with the corporat^,^mavjnot,b^^^S^^^ 

^^^^^^^Bjuxisdictions hold, however, that every stockholdei^whSfli^ 
preferred or not, is entitled to vote unless agreed otherwise. A stock-
holder cannot be deprived of a riglit to vote by aj^-law. However, un-
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less expressly prohibited by statute, the corporation may issue stock in 
the future, either common or preferred, and specify that the holder shall 
not vote. 

The statutes of some states provide that a stockholder, in the election 
of directors by cumulative voting, may cast as many votes for one candi-
date for a given ofiBce as there are offices to be filled, multiplied by the 
number of his shares of stock; or he may distribute this same number of 
votes among the candidates as he sees fit. 

A stockholder is entitled to vote only by virtue of his ownership in the 
stock, and, under the common law, this right can only be exercised in 
person. However, by statute, or the charter, or the by-laws, a S'tock-
KolHer may specifically authorize another to vote his stock. This authori-
zation is made byjpower of attorney and must specifically state that the 
agent of the stockholder has power to vote his principal's stock. This 
method of voting is called voting by proxy. It is a personal relationship, 
and may be revoked at any time by the stockholder before the authority 
is exercised. The laws relative to principal and agent control this rela-
tionship. 

A stockholder, unlike a director, is permitted to vote on a matter in 
which he has a personal interest. In certain respects he represents the 
corporation welfare in his voting, whereas in other respects he votes in 
such a manner as he thinks will best serve his interest. The majority 
of stockholders may not ta^_ action, however, that is clearly detrimental 
to th^rorporation and minority intgrests. This becomes particularly sig-
nificant when the majority of the shareholdgrs also own most of the sto 
of an allied or related enterprise and seek to operate the first corporation 
in such "a manriCT"as t̂o^rpBtJ^he s ^ at the expense of the first. If it 
iTcIear that the affairs of the first corporation are being mishandled in 
order to benefit the second, such action naay be enjoined by the minority 
interests. 

5-106. Voting pools and trust agreements. Various devices have been 
used whereby minority intgrests or a group of stockholders may effec-
tiyely control a corporation. T^_creatigrLof _a^hQldmg coî ^̂  the is-
suance of non-voting shares or the issuance of shares with voting rights, 
but with a small or nominal par value, voting pools and voting trusts, have 
all been utilized for this purpose, and in general all of them are effective 
means for obtaining control. A voting pool arises whenever a number of 
stockholders agree to vote their stock as a unit in accordance with a cer-
tain plan. Such an agreement is enforceable unless the purpose to be ac-
complished is improper. 

A. wting^trust develops from the transfer of title of their shares by 
various stockholders tq_a_tnistee. for the purpose of^voting the stock. The 
stock is then registered in his name, he votes at the meetings of share-
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holders, and receives dividends as they are declared. He issues to each 
stockholder, whose stock he holds, a certificate of beneficial interest which 
entitles the owner thereof to have his shares returned at the termination 
of the trust and to receive dividends within a given time after they are 
paid. Some courts have held voting trust unenforceable because they 
tend to separate ownership from control and management. Many of the 
courts, including most of those rendering recent decisions, enforce the 
trust agreement unless its objectives are improper or the period of its 
continuance unreasonably long.̂  The Uniform Business Corporations 
Act sets a limit of ten years upon tpisfg 

D I R E C T O R S 

5-107. Qualifications and powers. The directors of a corporation are, 
with the possible exception of the first board, elected by the stockholders. 
In a few states, the corporate charter names"the first board of directors. 
In the absence of a provision in the charter, by-laws, or statute, it is not 
essential that directors hold stock in the corporation. Since they are to 
supervise the business activities, select key employees, and plan for the 
future development of the enterprise, they are presumably elected be-
cause of their business ability. 

The directors have power to take such action as is necessary in the 
ordinary business activities of enterprises of the type being managed. 
They may not exceed the power granted to the corporation by its charter, 
amend the charter, approve a merger, or bring about a consolidation with 
another corporation. Charter amendments, consolidations, and mergers 
require the approval of a rather large percentage of the stockholders. 

Directoxi-ar&-presumed_to be free to exercise their mdependeirt 
ment upon all matters presentedjo thein. Consequently, their manage-
ment of theTmsiness cannot be interfered with by action on the part of 
the stockholders.^ Similarly, any contract made by a director with a 
stockholder concerning a particular matter before the board is contrary 
to public policy and unenforceable. Free and independent . action by 
directors is required for the best interests of the corporation itself as dis-
tinct from the interests of a few stockholders. 

5-108. Meetings. The statute, charter, and by-laws usually provide 
for the number of directors. In most cases, not less than three directors 
are required. Since the board of directors must act as a unit, it is neces-

1 Alderman et al. v. Alderman et al., page 779. 
2 Petition of Avard, page 781. 
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sary that it assemble at board meetings.® The by-laws usually provide for 
the method of calling directors' meetings and for the time and the place 
of meeting. A record is usually kept of the activities of the board of 
directors, and the evidence of the exercise of its powers is usually stated 
in resolutions kept in the corporate record book. A majority of the mem-
bers of the board of directors is necessary to constitute a quomrn. Special 
meetings are proper only when all directors are notified or are present at 
the meeting. Directors may not vote by proxy, having been selected as 
agents because of their personal qualifications. 

5-109. Liabilities of directors. Directors are said to stand in relation 
to the corporation as trustees, for both the corporation and the stock-
holders.^ However, they are not trustees in „the^strict_sejtise. 
agents with more than the usual authority of an agent. Therefore, a 
director occupies a position of trust and confidence with respect to the 
corporation, and canno!7 by reason of his position, directly , or ind i r e^^ 
derive a ^ jMSon^i-beneflis that are_ not enjoyed^y the corporation or 
the stockholders.® All secret J r̂ofits obtained by a director in the pursuit 
of the corporate business must be accounted for to the corporatioiL 

A director may contract with the corporation that he represents, but 
he is subject to the same limitations that an agent is in dealing with his 
principal. He is required to djgcjosejhis ^ i ^ in alLi^ontracts and, 
because of his fiduciary relation, to volunteer all pertinent information 
regarding the subject matter involved. Furthermore, J^i£j[orbi.^en Jo 
vote as a director on any inatter in which^ interest. 
Even though his vote is not necessary to carry the proposition considered, 
most courts consider the action taken to be voidable. Some courts go 
so far as to hold that, if he is present at the meeting, fayorabk action 
will not be bind îng. Clearly, ifjn§jpresgnce is required to make a quorum, 
no transaction in which he is interested should be acted upon. These 
rather severe rules are enforced so that directors will not be tempted to 
use their position to profit at the expense of the corporation. 

Directors are personally hable when they wiUfiiUy, misuse their power 
and misapply the funds ̂ f_the corporation. They are also personally 
liable where~tEeyJssu^to^as fully paid when it is j o t paid in full,^ 
directors are required to perform the duties of their office in a reasonable 
manner and in good faith. The standard of care required of directors 
cannot be exactly defined. It is generally held that directors are bound to 
exercise that degree of care which men of prudence exercise in thgjman-
^ggiOgat of iheir own affairs. The standard of care varies with the size 
and type of the corporation. In large corporations many duties must be 

3 Tuttle V. Junior Bldg. Corp., page 783. 
4 Mardel Securities, Inc. v. Alexandria Gazette Corp., page 784. 
® Vulcanized Rubber & Plastics Company v. Scheckter, page 785. 
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delegated^ thus intimate knowledge of details by the directors is not pos-
sible. In corporations invested with a public interest such as insurance 
compames, bankingTbuildm^and loan, and public utilito super-
vision and_s£ecific^b^a|iom^^^ If a director 
fails to exercise the requisite degree of care and skill, the corporation will 
have a right of action against him for resulting losses. When directors by 
their jiegligenlmiscpnduciijw trans-
action which cames ajossjjh^ n ;^ be liaHe to the corporation. 
They are not liable, _however, for accidents and mistakes of judgment or 
for losses, if_lhey have acted _in good jaith and have exercised ordinary 
care, skill, and diligence^ 

The directors, although holding a fiduciary relation to the corporation, 
have no such relationship with the individual stockholders. In a sale of 
stock by a stockholder to a director, they deal at arm's length. The direc-
tor who, because of his relation to the corporation, is in a position to 
know many factors which affect the value of the stock, is not obhgated^te 
volunteer such information to the stockhofder. There is a strong minority 
view and a tendency in recent decisions to support a fiduciary relation-
ship. 

5^10. Compensation. In the absence of a stipulation in the charter 
or by-laws, djrectorsjeceive na corapeiisation_ for their services _as such. 
If they do work notjecognized as falling withinjlie duties of_a director, 
they may recover for the reasonable value of their services. JDirectOTS 
who are appointed as ofiicers of the corporation shotild havejheil salaries 
fixed at a meeting iiLthe-Shareholders or in tly; by7-lavvs. Since dirfictors 
are not supposed ta_YOte_pn any matter in which they have a personal in-
terest, it is difficult for director-officers of small corporations to fix their 
rate of compensation. Any action to determine salaries should be ratified 
by the stockholders in order to insure the validity of the employment 
contracts. 

M A N A G E M E N T O F C O R P O R A T I O N C A S E S 

A L D E R M A N et al. v. A L D E R M A N et al. 

1935, 178 S.C. 9, 181 S.E. 897 

The plaintiffs had assigned their stock in the D. W. Alderman & Sons 
Company to the defendants R. J. and Paul R. Alderman in a voting trust. 
The plaintiffs sought to have the trust declared null and void. The lower 
court ruled in favor of the defendants and the plaintiffs appealed. 

B A K E R , J. . . . It is a universally known fact to lumbermen that the 
operation of a sawmill and lumber plant, small or large, is a business in 
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which one can lose heavily unless well managed. Indeed, this is so well 
recognized that it has become an adage among lumbermen, "Never to 
wish an enemy in torment but wish such enemy owned a sawmill." 

Realizing, no doubt, that the success of the corporations, especially 
D. W. Alderman & Sons Company, depended upon the management, 
D. W. Alderman, Sr., requested that upon his death R. J. and Paul R. 
Alderman should be continued in the active management and control 
of the corporations in order that his well-known policies would be con-
tinued, and therefore, in deference to the wishes of the said D. W. 
Alderman, Sr., and having little if any experience with the operation and 
management of the business of said corporations, Mrs. Rice, Mrs. Shaw, 
Miss Martha Alderman, and D. W. Alderman, Jr., severally executed 
trust deeds or contracts conveying their stock in trust in the said cor-
porations to the said R. J. and Paul R. Alderman. 

. . . The position of appellants is that the instruments placing R. J. 
and Paul R. Alderman in the control of the corporations constituted what 
is known to the law as "voting trusts"; that they are void and voidable; 
being without consideration, illegal, and against public policy. 

Therefore, the natural approach to a decision is to first inquire what 
constitutes a voting trust. There are various definitions of a voting trust 
given by the textbook and text-writers, among such definitions being as 
follows: 

A voting trust agreement is an agreement which cumulates in the hands of a 
person or persons the shares of several owners of stock in trust for the purpose of 
voting them in order to control the corporate business and affairs. [14 C. J. 915] 

A voting trust may be comprehensively defined as one created by an agree-
ment between a group of the stockholders of a corporation and the trustee, or 
by a group of identical agreements between individual stockholders and a 
common trustee, whereby it is provided that for a term of years, or for a period 
contingent upon a certain event, or until the agreement is terminated, control 
over the stock owned by such stockholders, either for certain purposes or for all, 
shall be lodged in the trustee, with or without a reservation to the owner or 
persons designated by them of the power to direct how such control shall be 
used. [Fletcher's Cyclopedia of Corporations, No. 1705, vol. 3.] 

The definitions given by the various leading text-writers are practically 
in accord, and the whole theory of voting trusts is built up on the idea 
that a group or a portion of the stockholders of a corporation unite and 
execute an instrument to a trustee for the purpose of voting and control-
ling the policies of the corporation, but in no definition, nor reported case, 
do we find the entire stock of the corporation pooled in the same trustee 
or trustees. The instruments executed in the case at bar, while contain-
ing practically every element going to make up what is commonly known 
as a voting trust, in fact go farther, and constitute in addition thereto 
a managing trust and trust deed, and the voting power given under the 

MANAGEMENT OF CORPORATIONS 781 

instruments has been treated as only one of the many powers conveyed 
by the instruments and as incidental to governing the nianagement of 
the corporations. The instruments before the court convey the certifi-
cates of stock in the corporations to these trustees with full power and 
authority to control the corporations, and for a definite time, the lifetime 
of the trustees or the survivor. On their face, the instruments have all 
the earmarks of a complete contract. The parties thereto were competent 
to contract. There was a subject-matter, there was a legal consideration, 
and there was mutuality of agreement and mutuality of obligation. 

We come then to the question first if the instruments before the court 
are void or voidable as being against public policy. 

. . . If the instruments create nothing more than voting trusts, are they 
void as against public poHcy? There are two distinct hnes of cases, the 
one holding that the separation of the voting power in stock from its 
beneficial ownership is contrary to public policy and void, the other, 
that any voting trust which is entered into in good faith and for the 
promotion and good of the corporation, and thereby necessarily for the 
welfare and good of 'all of the stockholders, is vahd and enforceable. 

. . . It is very generally held or said that voting trusts are not per se un-
lawful; and one of the most familiar illustrations of a voting trust which may be 
lawful is where the object is to carry out a particular policy, with a view to 
promote the best interest of all the stockholders. It is said that the validity of the 
trust is to be determined by the propriety and justness of the ultimate purposes 
sought to be accomplished; . . . 14 C. J. 915. 

The instruments herein sought to be declared null and void are not 
against the public policy of the state, not contravening any statute, and 
there being a total lack of evidence that they were entered into to serve 
any illegal purpose, but, to the contrary, to better serve the interests of 
all of the stockholders and benefit them and the corporations. 

Judgment affirmed. 

PETIT ION O F A V A R D 

1955, 144 N.Y.S.2d 204 

The petitioners, minority stockholders of Oneita Knitting Mills, a 
corporation, brought this action against the corporation to recover the 
value of their stock in the corporation. The corporation, which manu-
factured knit goods, was operating at a loss in its plant in New York 
and it desired to shift its operations to a low-cost plant in South Carolina 
where it was believed that the business could be profitably conducted. 
The petitioners contended that the sale by the company of its property 
in New York could not be made without the consent of two thirds of 
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the stockholders. The lower court dismissed the petition and the stock-
holders appealed. 

G O R M A N , J . . . . Section 2 0 of the Stock Corporation Law in substance 
requires the approval of two-thirds of the stockholders entitled to vote if 
a corporation desires to sell or convey its property, rights, privileges and 
frandiises, or any interest therein or any part thereof, if such sale, lease 
or exchange is not made in the regular course of its business and involves 
all or substantially all of its property, rights, privileges and franchises, or 
an integral part thereof essential to the conduct of the business of the 
corporation. Section 21 of the same law prescribes the procedure to be 
followed by duly objecting stockholders. If, in view of the purposes and 
objects of a corporation, a particular sale may be regarded as within 
the regular and normal course of the business of the corporation and as 
not involving an integral part thereof, it is not within the purview of the 
statute. If the sale is such as to deprive the corporation of the means of 
accomplishing the ends for which it was incorporated; that is, if the busi-
ness, and assets sold were essential to the ordinary conduct of the busi-
ness, it is within the statute. 

The present controversy squarely poses the question of whether the 
conduct of the respondent was such as to bring it within the scope of 
§ 20. The management of a corporation is entrusted to its board of di-
rectors. It is well established that the directors have power, in the 
ordinary course of business, to do any act permitted by the charter or 
certificate of incorporation. There is no serious suggestion that the 
actions of the board of directors were tainted by fraud, deceit or bad 
faith in any of the contested transactions. Although the statute has been 
held inapplicable to the actions of a corporation pursuing a business 
advantage. Matter of Leventall, 241 App. Div. 277, 271 N.Y.S. 493, the 
courts have rarely been called upon to construe the applicability of its 
terms to the actions of a solvent corporation motivated by business con-
ditions to pursue somewhat far-reaching measures in the manipulation 
of its assets in an efliort to continue its business. 

If corporate management determines that a business is unprofitable, 
it may dispose of the property or business to eliminate further loss with-
out the consent of its stockholders. 

The time-honored test to determine the need for stockholder consent 
"is not the amount involved, but the nature of the transaction, whether 
the sale is in the regular course of the business of the corporation and 
in furtherance of the express objects of its existence, or something out-
side of the normal and regular course of the business." 

The instant transactions do not involve the investment of respondent's 
assets in a substantially different business of a kind in which it was not 
authorized to engage, nor the exchange of its stock for the stock of 

MANAGEMENT OF CORPORATIONS 783 

another corporation, nor were they pro tanto going out of business in 
any vital department or branch of respondent's business. 

"What in the instance of one corporation may be a sale or lease of all 
its assets requiring consent of stockholders, may, in the case of another 
corporation, depending upon its purposes, methods of operation and past 
history, and the industry practices and pattern, represent usual, normal 
and ordinary activity which does not require consent." Schreiber v. Butte 
Copper isr Zinc Co., D.C., 98 F. Supp. 106, 111. Respondent has shown 
that it has long been the custom in the knit goods industry in general 
and its own operations in particular to discontinue unprofitable produc-
tion and to sell equipment and machinery no longer needed in the or-
dinary course of its business. Subsequent to 1920, respondent found it 
expedient to reduce the production of men's and, particularly, women's 
heavy-weight underwear, the volume of which had previously been much 
greater than the aggregate of all its other production. This procedure 
constituted a normal operation of its business and was affected without 
specific stockholder approval. Respondent's present decision to con-
centrate upon the profitable production of light-weight underwear, T-
shirts and outerwear would seem to be in accord with accepted business 
practice. Respondent has not relinquished any of its franchises nor has 
it prohibited itself from engaging in any branch of the knitted goods 
business which may now, or in the future, prove acceptable to con-
sumers and profitable to it. None of the acts of the respondent can 
practicably be called acts of complete or partial self-destruction. It has 
not deprived itself of its ability to carry out its corporate purposes as 
exemplified in its amended charter by alienating an integral part of its 
business and has not altered the avowed purpose of the corporation— 
to manufacture, process, sell and otherwise deal in knit goods of any 
character. Since the charter further specifically provides that the cor-
porate purpose is to do all acts and things as may be necessary, con-
venient or incidental to the foregoing, the board of directors may not 
be held to have acted in excess of their declared powers. 

Affirmed. 

TUTTLE V. J U N I O R B L D G . C O R P O R A T I O N 

1948, 228 N.C. 507, 46 S.E.2d 313 

The directors and stockholders of the defendant Junior Building Cor-
poration met informally and discussed plaintiff's offer to purchase the 
building owned by the corporation. It was informally agreed to sell to 
the plaintiff, and the defendant's attorney, who was also a director, was 
instructed to prepare a deed. There was no formal vote and no record of 
the meeting was entered in the corporate minutes. The deed was de-
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livered to the bank in escrow and later withdrawn without the consent 
of the plaintiflE and before he tendered the balance of the purchase price. 
The plaintiff brought this suit to compel specific performance of the 
contract of purchase and sale. From a judgment for defendant, plaintiff 
appealed. 

B A B N H I L L , J. . . . A corporation is bound by the acts of its stockhold-
ers and directors only when they act as a body in regular session or under 
authority conferred at a duly constituted meeting. "As a rule authorized 
meetings are prerequisite to corporate action based upon dehberate 
conference, and intelligent discussion of proposed measures." O'Neal v. 
Wake County, 196 N.C. 184, 145 S.E. 28, 29. 

. . . "The separate action, individually, without consultation, although 
a majority in number should agree upon a certain act, would not be the 
act of the constituted body of men clothed with corporate powers." 
Angel & Ames on Corporations, § 504. "Indeed, the authorities upon this 
subject are numerous, uncontradicted, and supported by reason." Duke 
V. Markham, 105 N.C. 131, 10 S.E. 1017, 18 Am. St. Rep. 889. 

. . . If stockholders and directors cannot bind the corporation by their 
individual acts and declarations, a fortiori an unauthorized act performed 
in the name of the corporation by its officers cannot thereafter be ratified 
by such acts or declarations. Hence the court below properly excluded 
the evidence of declarations made by stockholders and directors after 
the sale had been repudiated and the deed withdrawn from escrow. 

Affirmed. 

M A R D E L S E C U R I T I E S , I N C . v. A L E X A N D R I A G A Z E T T E C O R P . 

1960, 183 F.Supp. 7 

W A L T E R E . H O F F M A N , District Judge. Mardel Securities, Inc. has in-
stituted this secondary action in its capacity as a 48% minority stock-
holder of the Alexandria Gazette Corporation, publishers of a newspaper 
advertised as "America's Oldest Daily Newspaper," against the Gazette 
and its principal oificer, Charles C. Carlin, Jr., the latter being the owner 
of 52% of the outstanding stock issued by the Gazette. Plaintiff contends 
that Carlin is indebted to the Gazette in substantial amounts allegedly 
occasioned by reason of Carlin's ownership and operation of a newspaper 
known as the "Arlington Daily Sun," hereinafter referred to as the "Sun," 
which said newspaper Carlin caused to be printed at, and partially 
operated from, the physical plant of the Gazette at Alexandria, Virginia, 
only a few miles from Arlington where the Sun had its principal office 
but possessed no facilities for printing the newspaper. Plaintiff contends 
that the amounts charged to the Sun by the Gazette resulted in sub-
stantial losses to the Gazette for which Carlin, by reason of his fiduciary 
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capacity, is hable to the Gazette. In short, the action, while maintained by 
the minority stockholder, is actually for the use and benefit of the Gazette 
corporation. 

. . . We have no difficulty applying the controlling principles of law 
to the facts here presented. As was said in Rowland v. Kable, 174 Va. 
343, 6 S.E.2d 633, 642: 

The authorities are agreed that a director of a private corporation cannot 
directly or indirectly, in any transaction in which he is under a duty to guard 
the interests of the corporation, acquire any personal advantage, or make any 
profit for himself, and if he does so, he may be compelled to account therefor 
to the corporation. This does not mean that he may not deal with his corporation 
or sell his property to the corporation if the transactions are open, fair and 
honest, and the corporation is represented by competent and authorized agents. 
The unbending rule is that the director must act in the utmost good faith, and 
this good faith forbids placing himself in a position where his individual in-
terest clashes with his duty to his corporation. The purpose of the law is to 
secure fidelity in the director. If, in violation of the general rule, he places 
himself in a position in which he may be tempted, by his own private interest, 
to disregard that of the corporation, his transactions are voidable at the option 
of the corporation and may be set aside without showing actual injury. One who 
is entrusted with the business of another cannot be allowed to make that busi-
ness an object of interest to himself. 

To the same effect will be found . . . Wight v. Heublein, 4 Cir., 238 F. 
321, 324. In the last cited case, the Court pointed out that directors are: 

. . . (precluded) from doing any act, or engaging in any transaction in which 
their own private interest will conflict with the duty they owe to the stockholders 
and from making any use of their power or of the corporation property for their 
own advantage. 

In Solimine v. Hollander, 128 N.J.Eq. 228, 16 A.2d 203, 217, we are told 
that 

a director or oflBcer of a corporation cannot use corporate assets to acquire, 
iinance, or develop his own individual business project or venture and insist that 
either the venture or the profits thereof are his own property. 

It is clear that Carlin, in his fiduciary capacity as officer and director 
of the Gazette, has violated the cardinal rules applicable to his position. 

V U L C A N I Z E D RUBBER & P L A S T I C S C O M P A N Y v. S C H E C K T E R 

1960 (Pa.) 162 A.2d 400 

C O H E N , Justice. On August 20, 1959, the appellee corporation moved 
for and was granted a temporary order restraining the appellants, two 
of whom had been both lawyers and accountants of the appellee and a 
third a former director, from voting any of appellee's stock owned, held 



778 BUSINESS ORGANIZATIONS 

or controlled by appellants at any future stockholder's meeting. After 
holding several hearings, the chancellor, finding that certain stock was 
acquired by appellants in breach of their fiduciary responsibilities, de-
creed that the restraining order be continued as a preliminary injunction 
pending final hearing and determination of the case. From this order 
appellants have taken these appeals. 

The instant suit involves another round in the struggle between the 
present management group of the appellee. Vulcanized Rubber & Plastics 
Company, and a group headed by the individual appellants, Scheckter, 
Fish and Redland, for managerial control of the appellee corporation. . . . 

The chancellor found that from about March 1, 1956, until approxi-
mately the commencement of this action, a Weatherly Steel Castings 
Company and its successor, the appellant Dutron Plastics, Inc., made 
numerous purchases of the appellee's common stock, causing the price 
of the stock to increase from about $25 per share to more than $60 per 
share. Throughout this period, appellants Scheckter and Fish held ma-
jority control of both Weatherly Steel Casting Company and Dutron 
Plastics. They did not reveal their interest in these companies to the 
appellee. . . . 

. . . Generally speaking, a corporation as such has no interest in its 
outstanding stock, or in dealings by its ofiicers, directors, or shareholders 
with respect thereto. Howell v. McCloskey, 1953, 375 Pa. 100, 99 A.2d 
610; Bisbee v. Midland Linseed Products Co., 8 Cir., 1927, 19 F.2d 24. 
As a result, in and of itself, there can be nothing improper so far as the 
corporate entity is concerned with one of its fiduciaries, be he officer, 
director or otherwise, buying up a controlling number of shares. . . . 
Nor can it be of any consequence, therefore, if the control is secretly ac-
quired (which as a practical matter will usually be the case, for to do so 
otherwise will result in a rise in the market price). 

On the other hand, if there should exist some reason or necessity for 
the corporation to purchase its outstanding shares, the situation is neces-
sarily altered. There is no doubt that the relationship between a cor-
poration and its officers and directors, as well as its lawyers and account-
ants, is such that these "fiduciaries" cannot act contrary to or compete 
with the interests of the corporation. Predominantly for the protection of 
shareholders, there has developed in corporation law a doctrine of "cor-
porate opportunity" under which a corporation has the right to legal 
redress where one of its fiduciaries has in some way usurped some advan-
tageous opportunity in which the corporation has an existing interest or 
where the opportunity is necessary for corporate existence or pros-
perity. . . . 

It becomes evident that the basis of appellee's action here must be that 
the appellant fiduciaries, in purchasing the stock in issue, regardless of 
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the secrecy in doing so, have acted in competition with some existing 
corporate interest in the stock, or have pre-empted a corporate purchase 
which was necessary for the appellee's prosperity or existence. . . . Upon 
an examination of the record, and upon analysis of the applicable doc-
trines of corporate law, we find that the appellee corporation, as a cor-
porate entity separate and apart from its management group, had no 
interest in purchasing the stock in issue . . . which could result in the 
appellee being legally harmed by the conduct of the appellants. . . . 

There being no indication in the record that the board of directors as 
a body ever considered purchasing any stock, there could not be any 
existing corporate interest therein. Accordingly, it cannot be held that 
appellants' purchases were in competition with the corporation it-
self. . . . 

The order granting the preliminary injunction is reversed. 

R e v j ^ Questions and Problems 

1 • A majority of the stockholders of a corporation happen to meet at the 
corporation offices. While there, they hold a meetlM p d transact 
certain corporate business. Are their actions effectivep'35.^ 

2. A state statute provided that a corporation could not issue preferred 
stock unless the certificate of incorporation provided for such issue. 
The stockholders by unanimous vote adopted a by-law which pro-
vided for the issuance of preferred stock although the certificate of 
incorporation did not so provide. Upon dissolution of the corporation 
A, a preferred stockholder, claimed the right to receive full par value 
plus dividends in arrears, before any distribution should be made to 
common stockholders. Should the court uphold A's cont^l?TOn? * * 

3. A holds a certificate of stock for five shares in the X Compmy. How 
many votes is he entided to cast at a stockholders' meeting Doe§ a 

—^preferred stockholder have a right to vote? lOvo, 
4. A owned 100 shares in X corporation and gave his proxy to a director 

with his initial but not his signature upon the proper line for signing. 
The director presented the proxy at the opening session of the annual 
shareholders' meeting. If A 's 100 shares were not counted there would 
be no quorum. At the beginning of the second session, A w i t h ^ w his 
proxy. Was the business conduct^^at the firet session validSr^t the 
secondPtftS- J e f ^ n J ^ e ^ e ^ ^ ^ c f . 

5. A, a di^i Bctor and officer of X Corporation purchased shares of the 
corporation from k shareholder, B. A realized a substantial profit on 
the transaction. Must A account to the corporation for this profit? 

6. A, a stockholder in a corporation, desires to sell certain real estate to 
the corporation. He is present at the meeting of the stockholders when 
the matter is considered and votes in favor of the purchase. Assuming 
that a majon^ purchase, has a minority stockholder any 
right to object?jSuppose A had been a directoi^nd the letter had 
been before a meeting of the board of directors?j*T t O ^ i v ^ oN^m ^ 

7. A corporation was in need of additional money. B bank was willing 
to loan the money upon the pledge of all the preferred stock except 
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for the fact that the preferred did not have voting control. Th'e fianl^ 
feared that the common stockholders would take action which could 
lessen the security value of the preferred stock. What device might be 
used to insure that the common shareholders could not take such 
action? 

8. X desired to buy all of the stock of Y Corporation. He approached the 
officers and directors of the corporation and offered to pay them a 
certain price for the shares which they held. The officers and directors 
persuaded the stockholders to sell for a price less than that which 
the officers and directors would receive. Do the stockholdpj-̂  bay^,^ 
cause of action against the officers and directors? 

•S-^Ji., B, and C are directors of a small corporation arid, as such, appoint 
themselves as officers of the corporation at fabulous salaries. May they 
later be made to account to the corporation for any amount received 
in excess of the reasonable value of their services? -û  

10. A was elected director of a certain corporation by the majority in-
terests upon his promise to vote for B as the general r^nager. Was 
A's promise enforceable?.*^ 

11. A is a director of a corporation operating an automobile dealership. 
The corporation owes him $21,000. It also owes X, a third party 
creditor, $50,000. Both debts cannot be paid and insolvency is im-
minent. A persuades the other directors to join him in authorizing 
payment to himself. May X require A to pay over to him the amount 
received? 

12. P was the general manager and president of C, a corporation operat-
ing a cannery business. P also owned 73 per cent of the stock. P 
signed a $5,000 pledge to X, a non-profit corporation engaged in 
soliciting money for, and constructing, a general hospital in the com-
munity in which the cannery was situated. P signed the pledge in 
behalf of the corporation in his capacities as president and general 
manager. No resolution of the board authorized him to do so. How-
ever P had signed pledges of the corporation to the Red Cross and 
Community Chest for several hundred dollars in the past. May X 
collect from the corporation? 

38 
D i s s o l u t i o n 

of a 
C o r p o r a t i o n 

5-111. Expiration of cliarter. Corporate existenci 
by the^xggatioajiljla-^liarteiLjh^^ 
erak^y consoIidaiiQ%-^y'i?y action of the stoc' 

charter proviaes tliaf ffie corporation shall exist" for a 
period, it automatically terminates at the expiration of the period. How-
ever, upon application, a rule for the continued existence of the corpora-
tion may be made, 

5-112. Dissolution by attorney general. The attorney general of the 
state is_th^oiilj^. person authorized, to forfeit a charter. The state, having 
brought the corporation into pYigfpnr-p has a right to forfeit the charter. 
Neither j_stockholder, a corporate creditor, nor any other gOYernmental 
agency can bring a suit to forfeit a corporation charter.^)a corporation 
misuses its power.̂ îD' ggters_into illegal ^cts. such as combinations in 
restraint of trade^/^^eases to perform its corporate functions for a long 
period of time, the attorney general may institute a suit for the purpose 
of forfeiting the corporate charter. A suit by the state to forfeit a cor-
porate charter is called a quo warranto proceeding. The Attorney Gen-
eral may also, without charter forfeiture, by proper proceedings enjoin 
a corporation from engaging in a business not auAorized by its charter.̂  

5-113. Consolidation and merger. rc^solidatioSMs the uniting of twp 
or more corporations, by which ^aj ig^^gj^jaJj^^is ci^^ and the 
old_£ritities_ are dissolved. The new corporation takes title to all the 
property, rights, powers, and privileges of the old corporations, subject 
to thfiJiabilMes and obligations of the old corporations; — 

^ e r ^ ^ hnweverf^^R W the corporations ̂ g j jJ jnue^^^jygt^^^ 
b^absorbs the other corporation, whichjs rnergĝ d into it. The continu-
ing corporation may expressly or impliedly assimie and agree to pay the 
debts and liabilities of the absorbed corporation. If so, such creditors 
become third party creditor beneficiaries. By statutes in many states the 
surviving corporation is deemed to have assumed all the liabilities and 

1 State V. Zale Jewelry Company of Wichita, page 791. 
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obligations of the absorbed corporation.^ The statutes of the various 
states provide the methods for corporate consolidation and merger. 

5-114. Dissolution by *'**' A corporation can be dis-
solved by the consent ofi^^The stockh(^ersj>nd^Jb};_jess than al]_o|_the 
stockholdej^ if it is insoi^BrCrff thg_COT^ration is insolvent, itjmavjbe 
dr^6Tverupon_application to the state that._created it, UndejL the^ 
circumstances, ^c^oujt usu^ly appoints a receiver to marshal the assets 
^d^tojna^ejdigtribi^^ the creditors. 

Upon dissolution, all the corporate property, both personal and real, is 
first usedjo_payjcorporat£_debt^. After the debts are paid, the remainder 
7s to be"distributed_among the stockholders in prgportion to the^capital 
stocTTThe^o'vmJ'he liability of the stockholders, upon dissolution, ceases 
^^o~any further business. Where a receiver has been appointed and it 
is necessary to carry out contracts not yet completed, the corporation 
still remaiDS-liable -£oi the perfoimance of its executory contracts. 

T r r e i T T S O F C R E D I T O R S 

5-115. Right against corporate assets. The corporation stands 
in the same position as a natural person, with respect to creditors. A suit 
may be brought against it, and upon judgment being obtained, an execu-
tion may be levied against its property, which may then be sold. Like-
wise, corporate assets may be attached, and if the corporation has no 
property subject to execution, î s a^setwnay_b£.Jrased_ 
court of equity. 

The creditors have rw right because they are creditors, to interfere 
with the managempiH" nf t̂ p; ^ll^illgfl ^ creditor who has an unsatisfied 
judgment against a corporation, because there is no corporate property 
upon which a levy can be made^ l̂nay bijng_a bill in equity to set aside 
conveyances and transfers of corporate property which have been fraudu-
lently transferred for the purpose of delaying and hindering creditors.® 
Creditors may also, under the above circumstances, ask for a receiver to 
take over the assets of the corporation and to apply them to the pay-
ment of debts. 

5-116. Right against stockholders. Stockholders are not liable for 
the_^bts of the_corpQmtion. This distinction is the essential feature in 
which a corporationj^ers from a parfnRrship._Ka£hjiTeTT^^ a p^t-
^gghi]^s"Tiable for the debts of the firm. Tli&jaembers of a^OTporation, 
OQ-the other hand, are not liablft^orthe debtsofjthe fign.* 

2 State ex rel. Safeguard Ins. Co. v. Vorys, page 794. 
3 State et al. v. Simmer Oil Corp. et al., page 795. 
* Shaw V. Bailey-McCune Company, page 796. 

DISSOLUTION OF A CORPORATION • 791 

J^ the members of a corporation have ngt^mdJthfiiotOJijnJulL 
ever, the creditors, after exhausting the assets of the firm, may look to_ 
the^tockholders for their unpaid^b^^ is the limit of the liability 
of the members of a corporation. 

But the statutes of many states have increased the liabilities of stock-
holders to corporate creditors. That is, the statutes provide that the 
stockholders shall be liable for a sum in addition to the par value of their 
stock. This additional liability is known as the statutory liability of stock-
holders. A few states by statute attach additional hability to stockholders 
of manufacturing corporations. Some attach liability equal to the par 
of the shares in banking and trust companies. The stockholders will be 
liable to the creditors if the capital stock has been distributed among 
the stockholders before the creditors have been paid, and the creditors 
can reach the assets of the corporation in the hands of the stockholders on 
the theory that the assets have been transferred in fraud of creditors. 

D I S S O L U T I O N O F A C O R P O R A T I O N C A S E S 

STATE V. Z A L E J E W E L R Y C O M P A N Y O F W I C H I T A 

1956, (Kan.) 298 P.2d 283 

S M I T H , C . J . This is an original action in quo warranto brought by the 
state on the relation of the attorney general wherein the state asks that 
the defendant corporation be ousted from engaging in the practice of 
optometry. PlaintifiE also asks that the charter of the corporation be 
forfeited and a receiver appointed. Our commissioner found in favor of 
the defendant. The state asks us to read the record and make findings of 
fact and conclusions of law in its favor. The cause has been submitted on 
the merits. 

The petition alleged that Zale was a corporation and had forfeited its 
corporate rights by practicing optometry in the state within the meaning 
of G.S. 1949, 65-1501 and 65-1502; that it had never been licensed to so 
practice optometry; that it had further violated G.S. 1949, 65-1510, 
relating to optometry, by unlawful acts set out. 

The petition further alleged that unless the defendant corporation 
should be ousted from unlawfully exercising the right and privilege to 
practice optometry it would continue to so engage; that the acts described 
amounted to a forfeiture of its corporate rights. 

The prayer was that it be ousted from practicing optometry and it 
should be dissolved and a receiver appointed to close out its business, 
and for costs. 
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. . . We appointed a commissioner who proceeded to hear and receive 
evidence. He made findings of fact and conclusions of law. 

. . . What are the facts and circumstances we must consider? The 
defendant is a domestic corporation with its stock all owned by a Texas 
corporation. It is engaged in the main in the retail jewelry business. In 
Wichita it operates a jewelry store in a two-story store building. Its 
jewelry business is transacted on the ground floor. The second story is 
used for storage purposes. In the rear of the first floor is a balcony reached 
by stairs from the floor. On this balcony Dr. Marks and The Douglas 
Optical Company carried on their activities. Each had a lease with de-
fendant, both leases executed on April 1, 1952. Dr. Marks rented a room 
about 8 X 20 feet for a refracting room and a room adjoining for a waiting 
room. The rent was $100 a month. Defendant agreed to service and 
handle the accounts receivable of Marks, including his collections, book-
keeping and clerical work. Marks agreed not to engage in any business in 
competition with defendant. Douglas Optical leased the entire balcony 
except what was leased to Marks. It agreed to pay defendant 20% of its 
gross sales to be paid on the 10th of every month. Defendant agreed to 
service and handle at its own expense the accounts receivable of Douglas, 
including collections, bookkeeping and clerical work. It should be pointed 
out here that the business of Marks, the optometrist, was to test eyes and 
to ascertain what glasses, if any, the patient needed. That of the optical 
company was to grind the lenses according to the optometrist's prescrip-
tion and to furnish frames for the lenses. The lenses were all ground in 
Dallas, Texas. 

In the early stages of the case there was in the rear corner of defend-
ant's store near the stairway to the balcony a neon sign reading "Optical 
Dept." After this action was commenced this was changed to "Douglas 
Optical." 

There is no dispute about how business was carried on. When a 
customer entered the store a clerk would ask what he wanted. When he 
answered he had come to get some glasses he was directed to the stairs at 
the back of the optical department. On arriving at the balcony he would 
be met by a young lady who would ask him some questions. Dr. Marks 
then proceeded to examine his eyes. A prescription by Marks was then 
handed to the optical company. He was shown frames, informed of the 
price of glasses and made arrangements how he wanted to pay, whether 
cash or in payments. The fact is the glasses could be paid for in pay-
ments. The customer would be taken downstairs then to defendant's 
cashier, where credit arrangements on payments were made. Payments 
were made to defendant's cashier and correspondence as to delinquent 
accounts was on defendant's stationery. 

In the front of defendant's store are display windows. One is devoted 
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exclusively to the display and advertising of eye glasses. Above the front 
of the store is a large projecting neon sign bearing the words "Zale's 
Jewelers." Below these words appeared the replica of a pair of glasses 
and the words "Glasses Fitted." After this action was commenced the 
replica of the pair of glasses was removed and the words "Glasses Fitted" 
were omitted. There were no signs in the window or on the balcony that 
made any reference to Dr. Marks or Douglas Optical except the sign on 
the stairs that was changed from "Optical Dept." to "Douglas Optical" 
after this action was begun. 

Defendant carried on an extensive advertising campaign in the local 
newspapers. These were usually rather large display ads. They would 
devote considerable space to the jewelry business of defendant but 
always a portion would be devoted to the optical business. 

. . . A corporation can act only through its agents or employees. Since 
it is clear that Dr. Marks is practicing optometry our inquiry is narrowed 
to the question whether Marks is an agent or employee of defendant. If 
he is, we must find as a matter of fact that defendant is practicing optom-
etry. Our commissioner found that neither Dr. Marks nor Douglas Optical 
was an employee of Zale. There was testimony that Zale had no control 
over either Marks or Douglas Optical and that neither the defendant 
corporation nor the parent corporation had ever employed him. We may 
believe circumstantial evidence and disbelieve direct evidence. See 
Brothers v. Adams, 152 Kan. 675, 107 P.2d 757. In the consideration of 
the entire record it is our duty to draw our own inferences and indulge 
our own presumption and to draw our own conclusions from the proven 
facts as long as they are reasonable inferences, presumptions and con-
clusions. Defendant relies in the main on the two leases already mentioned 
to establish that the relationship between it and Marks and it and 
Douglas was strictly that of lessor and lessee. Our commissioner adopted 
that view. There are some features of the two leases, however, that cause 
us to be a little skeptical of that view. The two leases were entered into 
the same day. They each had the provision about defendant handling the 
business and financial affairs of both Marks and Douglas Optical. A 
reasonable inference is that such provision was in the lease so as to 
permit defendant to exercise control over both. 

. . . In practically every authority we have examined on the question 
the courts have been compelled to examine and consider a course of 
dealing such as we have here. They have universally held that a lease 
arrangement such as these parties entered into was a subterfuge. 

. . . We have examined the record before the commissioner. Perhaps 
we have not set down all the facts and circumstances that have caused us 
to reach the conclusion we have reached as to the facts. Triers of facts 
very seldom do. At any rate, we find as a matter of fact that the relation-
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ship between defendant and Dr. Marks is that of employer and employee. 
Dr. Marks is practicing optometry. He is employed to do so by defendant 
—hence defendant is practicing optometry, which it cannot do. 

Judgment is in favor of plaintiff ousting defendant from the practice of 
optometry in the state. Plaintiff asks us to order the dissolution of defend-
ant and the appointment of a receiver to wind it up. We find the record 
does not warranj: such a drastic measure. (The injunction against practic-
ing optometry was granted but the charter of the defendant was not 
forfeited.) 

STATE ex re!. S A F E G U A R D INS. C O . v. V O R Y S 

1960, (Ohio) 167 N.E.2d 910 

The relator (Safeguard Ins. Co.) brought an action in mandamus against 
Vorys, Superintendent of Insurance, to require the latter to release to re-
lator $53,000 in securities which had been deposited by an insurer which 
had since merged into relator. Safeguard had deposited with the Superin-
tendent for the security and benefit of all its policy holders the requisite 
amount of securities required. The relator filed a demurrer to the Super-
intendent's answer. 

T A F T , Judge. . . . Generally, where there is an assumption by one 
legal entity of the liability or obligation of another legal entity, such as-
sumption will not represent a payment or an extinguishment of such 
liability or obligation. However, the extent of the liability or obligation 
of a corporation may be dependent upon and measured by the law 
which establishes its existence as a legal entity. Thus, that law may 
authorize the substitution, for the liability and obligation of a corporation 
that it has created as a corporate entity, of the liability of another solvent 
legal entity into which it lawfully merged. . . . 

Certainly, a creditor who voluntarily deals with such a corporation in 
the light of constitutional provisions such as those found in Section 2 of 
Article XIII of the Ohio Constitution ("corporations may be formed under 
general laws: but all such laws may, from time to time, be altered or re-
pealed") is in no position to complain where the law which created the 
corporation provides that (on the happening of certain events and without 
interfering with any pending legal proceedings) such corporation's obli-
gations and liabilities shall cease to be the obligations and liabilities 
of such corporation and instead shall become the obligations and liabili-
ties of a solvent legal entity into which said corporation merges. . . . 

Thus, after the merger, any obligations and liabilities secured by the 
$53,000 deposits made with the respondent superintendent by the in-
demnity company, which were not the subject of pending legal proceed-
ings (none apparently were) were no longer obligations and liabilities of 
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the indemnity company as a legal entity separate from relator but were 
obligations and liabilities of relator, although still secured by those 
$53,000 of deposits; and those deposits belong to relator, subject to any 
claims or liens against such deposits in favor of those to whom the in-
demnity company had been before the merger and to whom relator was 
thereafter obligated or liable. . . . 

It follows that relator's demurrer to the amended answer must be sus-
tained. . . . 

Writ allowed. 

STATE et al. v. S I M M E R O I L C O R P O R A T I O N et al. 

1942, 2S1 Iowa 1041, 2 N.W.2d 760 

The plaintiff. State of Iowa, obtained a judgment against the defendant 
corporation. This judgment was not paid and the plaintiff is seeking to 
set aside certain transfers of property made by the corporation in order 
that the property may be made available to satisfy the plaintiff's claim. 
The corporation deeded the property to Leonard Simmer and his wife, 
the principal stockholders of the defendant corporation. The trial court 
ruled that the transfer would not be set aside and the plaintiff appealed. 

SAGER, J. . . . Appellants insist that they are entitled to have these 
properties subjected to the unpaid debts of the oil corporation. Appellees 
deny, urging that they legally have claim to these properties because 
transfers were made in satisfaction of money advanced by them to the 
corporation; and they say that even though the corporation deeded to 
Leonard, president and director, this was a valid legal transaction. The 
trial court took this view and we think therein erred. It must be admitted 
that some of our earlier cases tend to support the decision below. (Cases 
cited) 

These cases do declare generally the right to give such preference but 
our later cases, while not overlooking the prior decisions, have limited 
their apparent scope. In discussing the so-called "trust fund" doctrine we 
said in Luedecke v. Des Moines Cabinet Co., 140 Iowa 223, 118 N.W. 456, 
458, 32 L.R.A., N.S., 616: 

We do not recognize the trust-fund doctrine to the extent that it has obtained 
in some of the courts; but are of opinion that corporate creditors are entitled in 
equity to the payment of their debts before any distribution of corporate 
property is made among the stockholders, and recognize the right of a creditor 
of a corporation to follow its assets or property into the hands of any one who is 
not a good-faith holder in the ordinary course of business. 

Certainly the appellees Simmer are not good-faith holders "in the 
ordinary course of business." We do not wish to be understood as charg-
ing that they were guilty of any actual or intentional fraud. The record 
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excludes this. Agnes Simmer put into this corporation upwards of twenty 
thousand dollars even mortgaging the homestead to keep the business 
going. If there be any fraud in the transaction it is in a strictly legal 
sense and not actual fraud with which we are dealing. 

. . . Under the authorities cited the properties above described should 
be made subject to the debts held by appellants and other creditors, if 
any there be. 

. . . As to these, any equities there may be above existing mortgages 
should be apphed to the payment of unpaid creditors of the Simmer Oil 
Corporation. 

It follows that the cause must be and it is remanded for further pro-
ceedings in accordance herewith. Other creditors, if there are any, should 
be brought in as parties so their interests may be protected. 

S H A W V. B A I L E Y - M c C U N E C O M P A N Y 

1960, (Utah) 355 P.2d 321 

The defendant, Bailey-McCune Company, leased real property from 
the plaintiffs and also purchased certain items of merchandise on credit. 
The individual defendants are stockholders in the corporation. The cor-
poration failed financially and the plaintiffs contending that the corporate 
structure is a sham, seek to hold the stockholders personally liable for the 
unpaid rent and merchandise. The plaintiffs contend that the corporation 
was under-capitalized. The lower court dismissed the action against 
the individual defendants. The plaintiffs appealed. 

C A L L I S T E R , Justice. . . . The mere relation of being a stockholder in 
a debtor corporation does not under the law make a stockholder liable for 
the debts and obligations of the corporation. A corporation is a statutory 
entity which is regarded as having an existence and personality distinct 
from that of its stockholders even though the stock is owned by a single 
individual. 

Under some circumstances the corporate entity may be disregarded 
in the interest of justice in such cases as fraud, contravention of law or 
contract, or public wrong. However, great caution should be exercised 
by the courts in disregarding the entity. 

Moreover, the conditions under which the corporate entity may be 
disregarded or the corporation be regarded as the alter ego of the stock-
holders vary according to the circumstances in each case inasmuch as the 
doctrine is essentially an equitable one and for that reason is particularly 
within the province of the trial court. 

The lower court found that the corporation was not a sham or the alter 
ego of the Baileys and refused to disregard the corporate entity. These 
findings of the trial court should not be overturned unless the evidence 
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clearly preponderates against them. We have carefully examined the 
record and find no reason to reverse the trial coiu-t's determination. 

Affirmed. 

Review Questions and Problems 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

X Corporation entered into a contract to purchase linseed oil from Y. 
Subsequently, X Corporation merged with Z Corporation and the latter 
refused to purchase linseed oil from Y. Does Y have a cause of action 
against Z Corporation? 
X Corporation merged with Y Corporation. At the time of the merger 
accrued dividends were owing to the preferred stockholders of X Cor-
poration. What effect will the merger have upon the rights of these 
preferred stockholders? 
The majority of the stockholders of a corporation, being interested in a 
rival concern, vote to dissolve the corporation. Can it be dissolved with-
out the ^sent rf the minorî ^^Suppose the corporation had been in-
solvent?)^ WoJc 
The directors of X Corporation took action to bring about the dissolu-
tion of the corporation. A, a minority stockholder, is dissatisfied with 
this action and seeks to enjoin the dissolution. Should he succeed? 
A corporation had not made a profit for 20 years and no dividends had 
been paid for that period. The preferred stockholders brought suit to 
obtain a decree of dissolution. Should they succeed? rY> 
The stockholders of a corporation sell some of the corporation property 
and divide it equally among the stockholders. Later, the corporation 
becomes insolvent. Can the creditors force the stockholders to return 
the amount which they receivedPHo., 
A owned a minority of the stock m X corporation. He could not agree 
with the majority on the way they desired to conduct the business. 
Specifically they desired to merge with another corporation over his 
vehement objection. What may be done? If A's stock is ordered sold to 
the majority how will the price be fixed? 
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N o n c o r p o r a t e 

A s s o c i a t i o n s 

5-117. introduction. Most of our business is conducted by individual 
proprietorships, partnerships, and corporations. A few of the other types 
should howewr, be given some consideration. The most important of 
these are tj^h'mited partnership, the joint sto£L_cQnipany, and th^ 
business trust. In the sections that follow, it is proposed to consider 
briefly their organization and the extent to which the owners have per-
sonal responsibility for obligations which are incurred. 

L I M I T E D P A R T N E R S H I P S 

5-118. History. Ajimited partnership is one which comes into exist-
ence by virtue of aii_ag;ggment.^ limited partnershiB,,Me Ĵ CQ£BQratigP> 

ls~authorized by statute. T.imitprl partnerships are so called because the 
lirhflit-vTiTone ojr_ma'-g Vif ITI^ partners. ̂ ^j jLflgyfai^i ̂ ^ ^̂ ^ 
-anoiStg^^ca^ni^ontri^^ at the t im^nh^rea t i on of the partner-
sEp. It is similar to a corporation in that its right to exist is 

sjtotute. and that the limited partners, like stocTcbolders. ^r^ Hable_̂  
oav to the evtent of their The English common law 

"originally looked with disfavor upon any arrangement to limit the 
liability of one who engaged in business. As expressed in Grace v. Smith 
(1774) it was felt that "Every man who has a share of the profits of a 
tradgjnight also to bearTiTslfere of the los l^owever, in modern times 
recognition is given to the business need for forms of business organization 
wherein hability is limited. The statutes providing for limited partner-
ships recognize this need. 

The common-law rule prevented a person desiring to invest in a non-
corporate enterprise from limiting his hability for the debts of the 
business to the amount invested, where the return upon his investment 
was not to be limited by a fixed rate of interest, but was to be determined 
by a share of the profits of the business. In effect these investors were 
treated as though they were partners to the extent that Habilities for 
trade debts were imposed upon them. In 1822 New York enacted a statute 

7 9 8 
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enabling the organization of what was called a "limited partnership," 
patterned upon the lines of a similar type of business organization recog-
nized by the French Commercial Code. Subsequently, other states 
adopted similar statutes. Thus, there was legislative recognition of the 
commercial need for this type of business organization to encourage trade 
by making it possible to invest capital without running the risk of part-
nership liability. 

5-119. How formed: statutory requirements. A limited partnership „ 
formed by two or more personŝ  ^ving one or more ggneraJ 

Partnep and one or more limited partners7under the Uniform E m t ^ 
artnership Act, which has been adopted by most of the states, with 

variations, two or more persons, to create a limited partnership^ must 
sign and s^ar to a certificate containing the following information: 
fhejiame~ortfae partnership; the character of the busingss; ihejocationi 
the ngn^ and place of residence of each membCT: those who are to be 
the general and those who are to J^ the limited partners.; the term for 
which the partnership is to exists the amount of cash or the agreed value 
of property^ to be contributed by each pa.rtner; tl^_additional contribu-
tion^ if any, to be made from time to time by each partner; thejime that 
any such contributions are to be j-gturned to the hmited partner; the 
share of pro^t or compensation which each limited partner shall receive; 
the rigHfthat a limited partner has to substitute an assignee of his in-
terest; the right_to_admitadditional limited partners: the r^ht given to 
one or more of the limited partners to priQiity over other Timit^ jmrtners 
asTo'^contributi^s, and compensation by way of income; the right of a 
limTtecTpartner to demand property rather than cash in return for his 
contribution; and the right of the remaining general partners to^cooliniie 
the business on the death, retirement, or incapacity of other partngrs. 

5^l207FHing and publication of certificate. The certificate must be 
recorded in the county where the partnership has its principal place of 
business, and a copy must be filed in every community where it conducts 
business or has a representative office. To determine the requirements 
of recording, it is necessary to consult the statutes of the various states. 

In nearly all the states, it is required that the certificate be published 
in some newspaper during a specified period of time before the begin-
ning of business. It is also required in some states that proof of pubhca-
tion be made by affidavit of the publisher, and filed with the certificate, 
j f j u ch certificate is not filed and recorded, with the affidavit relative Jo 
publication, a limited_partnership is iio^ considered as organized. 

Upon the expiration of the partnership, _a new certificf^te rnnsTbe^lprl 
in compliance with the statutory requirements for a new organization. 
Likewise, if there is any alteration in the or^n£d_certificats, such as a 
change in the name of the partnership, the capital, or other matters, a 
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new certificate must be filed. If such a certificate is jiot filed and the 
^partnership continues, the Jimited partners immediately become liable 
.as general partners. 

5-121. Name of partnership. The statutes of most states require the 
gartner^ip to conduct its business in a firm name which does not in-
clude the name of any of the limited partners or the word "Company." 
gome states specify that the word "Limited" shall be added. In some 
jurisdictions no liability will attach to the limited partners unless creditors 
are misled or injured by the failure of the firm to use the word "Limited" 
or by the use of the word "Company." Some states also provide that the 
partnership shall post in some conspicuous place the name of the firm, 
including the names of all the members therein. 

5-122. Liability of limited partner. A hmited partner js not liable 
beyond hia-Tumtribution to creditors created by the partnership in the 
r.iirsnit of the nartnershin business thp limited prtT^Pr par̂ '̂̂ jnatPs; 
inlhe_ manaP||n^gnt̂ [|d control of the busin^ss.̂  

o f u n o n T ^ IssolutionT^'TLmnitea partnership cannot be dissolved volun-
tarily before the time foFits tenninatioji as^itgted;^ the certiiBcate^ with-
out the filmgand^^^^gj^flp of the notice of the dissolution. Upon disso-
lution, tn^aistnbxition ot^he assets of the firm„ is prescribed in the 
statute, and priority among partners with respect to their share in the 
aSetFis controlled by the statutory requirements in the several states 
which have adopted the Uniform Limited Partnership Act. 

J O I N T S T O C K C O M P A N I E S A N D 
B U S I N E S S T R U S T S 

5-124. Joint stock companies. A joint stqck_cpmpany is a business 
^arrangement which provides for the management of the_business to, 
b^ laced in the hanas of'teustep^oi;,^^ Under the constitution or 
by-laws of the organization. sha^ j r ^^en t eT by certificates,are issued 
to the vaxious members who are joint owners in the enterprise. These 
shareholders elect _tbe board-J3£ directors or trustees. The sharew are 
transferable^he same as the shares of a corporation, and such transfer 
does not cause dissolution. Likewise, the de^h^jaf.,, one ,,of. the share-
ĥ ldCTS does nrt (}j,^golve the organization as in a partnership.^Tt^Sts 
for the period ofjJmR designated in thê |ĵ -Jaws. Such an association is a 
^partnsxsh^, even though the primary purpose of such an arrangement 
is to secure many of the advantages of a corporation. Unlimited liability 

1 Silvola V. Rowlett, page 802. 
2 Hammond et al. v. Otwell et al., page 804. 
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continues, but in many other respects the features of a corporation are 
pesentrnTmany states by statute a suit may be brought against a joint 
stock company as an entity. 

5-125. Business trusts. The business tmst is an organ 
bytrusteesjind^ a declaration of trust^_executed ^ 
the trustees. Under the agreement, the trustees issue certificates of bene 
ficial interest, which are sold to investors. 

The trustees take the capital in compliance with the agreeinent and 
operate ffie^iSness. whatever it mav be, as prir^yp^ls. for the benefit jjf 
the siareliolS gyŝ  Such ^ organization has many of the characteristicg " 
of a corporation, in that the trustees elect officers from among themselves, 
and^n some states the shareholders at stated meetings, by virtue of the 
trust agreement, are permitted to elect the trustees. 

Sucl^jijjrganteation avoids the statutoiy regulations of a corporation, 
in that it is not a creature of the state, and seeks as well to avoid partner-
ship liability on the, part oi' the Investoiji. The courts in most of the 
states, however, have held th^jOheJnyestors under the trust agreement 

tfT^xercise m ]̂;|{tgement of the busi-
way of election of trusty or otherwise, such (ihareholders^^r?^ 

'^It is clear, on the other hand, that ^̂  suclT'share^ 
l̂ ave no fflgfc right to interfere in any way with, 

the management of the business, they are beneficiaries under a trust 
agreement and are ncĵ t l̂î JjJgp^sL-pajtners.* This business organization, 
has been called different names, such as "Business Trust," "Massachusetts 
Trust," and " T l ^ Common Law Trus^' As a substitute for a corpora-
tion, it has lost mai^^ol its~a3vantages, owing to statutory regulation by 
the various states; as a method to avoid partnership liability, it is ineffec-
tive, in that a shareholder whose money is being risked in a business 
venture naturally desires to have some control over the policy and con-
duct of the business, and such reservations carry with them the obligation 
of partnership. 

Th^toustggj^are usuallv held to have unlinked liabilitv for all obliga-
tions of the business trusLjmless the jcontracts restrict the rights of jhe 
creditorsJ-Q t̂ hp assqt'' pf tnist. It is customary for business trusts to 
place this limiting clause in all contracts, particularly if there is any 
possible question about the solvency of the trust.® Generally those organ-
izations known as "Business Trusts" engage in the investment business. 
Investors purchase shares or certificates wluch entitle the jiplders to in-
come from and increased value of s t o c k g _ . g I ] d b y the 

Jrustees or directors of trust. 

3 First National Bank v. Chartier et al., page 807. 
^ Commercial Casualty Insurance Co. v. North et al., page 808. 
B Pennsylvania Co. v. Wallace et al., page 809. 



800 BUSINESS ORGANIZATIONS 

5-126. Nonprofit organizations. Nonprofit unincorporated^ associ-
ations arise like partnerships, out of j contmct.^ Such associations are 
prganiz^ for social, educational, pEilanthropic^^and^fraternal purp^ff^ 
These organizations have many of the characteristics both of the«»r-
poration and of the partnership in that they have by-laws. directoR or 
trustees, and the usual officers, namely, president, secretary, and treas-
urer. In their method of functionin_g, and their form they are much like 
corporations. To the extent that they are less formally organized, it may 
iBe said that such associations resemble partnerships. As a general mle^ 
th^J^aMto^L^^fflgSafe^gd'^ assô ciatjons, does^ot^rest upon the 

but offthe theory of jmnd^aland^ 
"o^ the association h^ng^e j^nj^^ anrl t b g - ^ S ^ S ^ e pnncipals.'̂  
'^^g- l io^t i ty exist^^ either a partnership or coggprnte nrganization, 

ie^officeis^e not entity, but thos j^en^rs of the organ-^ 
Tzation as principal^ 

5-127. Joint adventure. ATjoInt^venture is quite similar to a part-
nership but falls short of being one because its afctivities do not go far 
enough to be called a business. J[Ms_us]^ly limited to one transaction 
or a series of transactions relating to a particular property. If tvyojeggple 
l yy a specific piece of real property for the purpose of resale at a profit, 
thevbecfwriejp^arties to a joint adventure. 

The law controlling their individual relationship is essentially the sam£ 
as f ound_jn^ the_partaership. - They jaye a fiduciary relationship and 

~slia7e profits or losses as is dr»nf> tj pg,i-tnfir''̂ T Thgvjiave much the 
same relationjo third parties as partners have, particularly, when the 
BmiteJnSure of the undertaking is considered^ 

N O N C O R P O R A T E A S S O C I A T I O N S C A S E S 

SILVOLA V. ROWLETT 
1954, 129 Colo. 522, 272 P.2d 287 

The plaintiff, an accountant, brought this action against the defendant 
for the value of services rendered to a partnership in which the defendant 
and one McRea were partners. The defendant contended that he was a 
limited partner and therefore not personally liable for the firm debts. The 
defendant served as shop foreman in the firm's auto repair shop. The 
lower court ruled in favor of the defendant and the plaintiff appealed. 

ALTER, J. . . . It is here conceded by counsel for plaintiff that the 

® Chicago Grain Trimmers Ass'n. v. Murphy, Director of Labor, ;̂ age 810. 
T Stone V. Guth, page 812. 
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partnership was duly formed in substantial compliance with our statute 
governing the formation of limited partnerships, and that this case is 
one of first impression in our state on the question involved; but it is 
contended that the evidence demonstrates conclusively that the intent 
and conduct of the defendant here was that of a general partner because: 
1. He contributed services to the business in violation of § 47, chapter 
123, '35 C.S.A. Said section reads as follows: "The contributions of a 
limited partner may be cash or other property, but not services." It is 
not disputed that at the formation of the hmited partnership defendant 
contributed thereto tools of the value of $9,000 and subsequently cash in 
the sum of $1,200, for which he became entitled to share in the profits 
to the extent of nine twenty-fourths thereof. The limited partnership 
agreement is silent as to any service to be rendered by defendant, and 
none thereof was rendered as a contribution by the limited partner at 
the formation of the partnership. As we understand the word "contri-
butions" as it is used in said § 47, it is limited to the contribution to 
be made by the limited partner at the time of the formation of the 
partnership for the benefit of the partnership's creditors. As has been 
said by the Supreme Court of Connecticut, Clapp v. Laceij, 35 Conn. 
463: "We find a clear general purpose and intent by the legislature to 
encourage trade by authorizing and permitting a capitalist to put his 
money into a partnership with general partners possessed of skill and 
business character only, without becoming a general partnei or hazard-
ing anything in the business except the capital originally subscribed." 
Volume 2 Modern Law of Partnership, Rowley, § 1000. It will be noted 
that in this partnership venture the court found, and its finding is un-
challenged, that the partnership is now defunct and that defendant "has 
neither withdrawn nor received back any portion of the capital con-
tributed to the partnership by him." It being conceded that defendant 
had contributed a substantial amount to the partnership assets, the fact 
that he was interested in the success thereof to the extent of rendering 
services does not, in and of itself, violate the provisions of § 47, supra, nor 
does that alone charge him with liability of a general partner. 

It further is contended by plaintiff's counsel that § 50, chapter 123, 
'35 C.S.A., was violated by defendant, thereby imposing upon him the 
liability as a general partner. Said § 50 reads: "A limited partner shall 
not become liable as a general partner unless, in addition to the exercise 
of his rights and powers as a limited partner, he takes part in the control 
of the business." 

The court found, and there was evidence to support its finding, "That 
at all times alleged in the Complaint the sole control and management 
of the firm rested with the said L. D. McRea and that the activities of the 
defendant, E. F. Rowlett, were at all times subject to such control." 
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The evidence discloses that after the formation of the partnership and 
for a period of time, defendant acted as foreman in the repair shop 
operated by the partnership; as such foreman he purchased necessary 
parts from an adjoining place of business without consulting McRea 
with respect thereto; when parts were needed from sources outside of 
Colorado Springs, he made out the order and gave it to McRea, who 
attended to the purchasing thereof. Further, that when there were im-
portant business transactions to be determined, McRea sometimes men-
tioned them to Rowlett; also, that as shop foreman all extensions of 
credit for repair work or parts thereon had to be approved by McRea, 
excepting only those persons known to defendant, and as to those he 
was authorized to extend credit under his agreement to pay the account 
if the creditor failed to do so. Defendant, being interested in the success 
of the partnership business, did not thereby forfeit his right to make 
suggestions or express opinions as to the advisability of transactions 
when his suggestion or opinion was sought by the general partner. 

Both plaintiff and defendant have cited many decisions of our Court 
and others in support of their respective positions. We have read and 
considered all thereof without finding one that parallels the factual 
situation in the instant case, and none are helpful in our determination. 

We hold that the services rendered by defendant after the formation 
of the limited partnership were not included in the "contributions" as 
that term is used in § 47, supra; we further hold that defendant's services 
rendered as foreman in the repair shop of the partnership did not de-
prive him of protection as a limited partner; and, further, that § 50, 
supra, does not impose silence on a limited partner who has a material 
interest in the success of the partnership business, especially so when 
his opinion and suggestions are sought by the general partner. 

The judgment is affirmed. 

H A M M O N D et al. v. O T W E L L et al. 

1930,170 Ga. 832, 154 S.E. 357 

The plaintiffs, Hammond and others, brought this action against the 
defendants who were allegedly members of a joint stock association. 
People's Bank. The plaintiffs all have claims against the now defunct 
bank. The defendants contended that the bank was a partnership which 
had been dissolved by the prior death of some of the partners. The lower 
court granted a non-suit as to all of the defendants except one, and the 
plaintiffs excepted. 

H I N E S , J . . . . The question whether a joint-stock company can be 
legally created in this state by agreement of parties, without legislative 
action, has been discussed by counsel for the defendants; but in the 
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view which we take of this case we deem it unnecessary to pass upon this 
question. The controlling question is whether the articles of association, 
the substance of which is above set out, created a partnership or a joint-
stock company. It is difficult to frame an exact definition of a joint-stock 
company, one sufficiently comprehensive to embrace every essential 
element, and sufficiently exclusive to exclude every irrelevant factor. It 
has been held that at common law joint-stock companies are regarded as 
partnerships. It has been said that unincorporated joint-stock companies 
are governed by the same general principles as are applicable to partner-
ships. It has been said that such companies are partnerships except in 
form. It has been held that they are partnerships with some of the powers 
of corporations. But such companies are not entirely controlled by the 
legal rules and principles which govern ordinary partnerships. Spotswood 
V. Morris, 12 Idaho 360, 85 Pac. 1094, 6 L.R.A. (N.S.) 665. In a joint-
stock company there is no delectus personae as in the ordinary partner-
ship. It has been declared that one distinction between a joint-stock 
company and a partnership is that the death of a member of the former 
does not ordinarily dissolve a joint-stock company, whereas it does have 
that effect in an ordinary partnership. Another distinction is that in a 
partnership each member speaks and acts as the agent of the firm, while 
this is not true in a joint-stock company. It has been declared that a 
joint-stock company at common law lies midway between a corporation 
and a partnership, and partakes of the nature of both. The changeability 
of membership or transferability of shares is often used as a determining 
criterion between ordinary partnerships and joint-stock companies. Haiku 
Sugar Co. v. Jonstone (C.C.A.) 249 Fed. 103. "The fundamental dis-
tinction between ordinary partnerships and joint-stock companies is that 
the partnership consists of a few individuals known to each other, bound 
together by ties of friendship and mutual confidence, and who therefore 
are not at liberty, without the consent of all, to retire from the firm, 
and substitute other persons in their places, and the decease of a member 
works a dissolution of the firm; whereas, a joint-stock company consists 
of a large number of individuals not necessarily or indeed usually ac-
quainted with each other at all, so that it is a matter of comparative 
indifference whether changes are made among them or not, and con-
sequently the certificates and shares in such associations may be trans-
ferred at will, without the consent of other members, and the decease 
of a member does not work a dissolution of the association or entitle 
the personal representative to an accounting. In joint-stock companies 
there is no delectus personae." 

In view of these fundamental distinctions between ordinary partner-
ships and joint-stock companies, in which class does the association 
with which we are dealing fall? The answer to this question is not 
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entirely free from doubt. We cannot say that this association consisted 
of such a large number of individuals as to hold that it falls within 
the class of joint-stock companies. The articles of association limit the 
transferability of the shares of the members of the association. In the 
first place, a member desiring to withdraw from the business must give 
60 days notice in writing of his intention to do so. In the second place, 
a member can only sell, transfer, and convey his interest in the bank to 
some individual, corporation, or firm who is acceptable to the finance 
committee in charge of said business, as a shareholder in the bank. Here 
the right of delectus personae is reserved to the members composing the 
association. In joint-stock companies the members have no right to 
decide what new members shall be admitted; on the other hand, the 
right of delectus personae is an inherent quahty of an ordinary partner-
ship. The provision that the shares shall be of the par value of $100, 
and that certificate shall be issued to the members, indicating the amount 
paid and the amount of interest that each subscriber has in the business 
of the bank, is not conclusive of the fact that the association is a joint-
stock company. Such provision is consistent with the formation of a 
partnership. The shares are issued to indicate the amounts paid in by 
the members and the amount of interest the subscriber has in the bank. 
Of course, this provision can be looked to in determining the character 
of the association. Again, the provision that the business shall be con-
ducted by a finance committee to be elected or appointed by the sub-
scribers, and that each subscriber shall be entitled to one vote for 
each $100 or for each share paid in by him, does not conclusively estabHsh 
the character of the association as a joint-stock company. It can be 
looked to in the solution of this question. All of the above provisions 
are consistent with the view that the association established by this 
agreement was a partnership and not a joint-stock company. The articles 
of association expressly declare that it is the purpose of the members 
signing the same to establish a partnership. Again, the articles of asso-
ciation declare that the committee appointed to conduct the business 
of the bank shall select a cashier and general manager who shall "be in 
charge of disbursing the funds belonging to the partnership hereby 
formed." 

. . . We hold that under the articles of association a partnership was 
formed by the defendants for the purpose of conducting a banking 
business. 

Having reached the conclusion that the association formed by the 
defendants under the articles of agreement constituted a partnership, 
we are next to consider the question whether the death of three of the? 
members of the partnership dissolved it; these deaths occurring prior 
to the contraction of the debts upon which the plaintiffs sue in this case. 
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Every partnership is dissolved by the death of one of the parties. A 
dissolution puts an end to all the powers and rights resulting from the 
partnership. As to third persons, it absolves the partners from all lia-
bility for future contracts and transactions, but not for transactions that 
are past. Civil Code 1910, § 3162, 3164. After dissolution, a partner has 
no power to bind the firm by a new contract, or to revive one already 
for any cause extinct, nor to renew or continue an existing liability. 
§ 3188. When one of the partners dies, it is not necessary that notice 
should be given to third persons or to the world of the dissolution of 
the partnership. Bass Dry Goods Co. V. Granite City Mfg. Co., 116 Ga. 
177, 42 S.E. 415. The death of a partner supplies such notice. So, when 
the debts sued on in this case were contracted, the partnership doing 
business as the People's Bank had been dissolved by the death of several 
of its members; and members of the partnership who had no part in 
creating these debts could not be held liable by reason of their member-
ship in the dissolved partnership. 

Applying the principles above ruled, the trial judge did not err in 
granting a nonsuit as to all the defendants except M. W. Webb. 

FIRST N A T I O N A L B A N K v. C H A R T I E R et «l. 

1940, 305 Mass. 316, 25 N.E.2d 733 

The plaintiff bank was the holder of a promissory note issued by the 
Textile Loan Company, a business trust. The bank brought this action 
against the fifty-seven certificate holders of the Textile Loan Company 
to hold them personally liable on the note. The lower court held that 
the defendants were not liable and the plaintiff appealed. 

D O N A H U E , J . . . . In order to pass upon the question of liability of the 
defendants upon the note given to the plaintiff, it is necessary to deter-
mine whether the relationship of the parties defendant was one of 
partnership, as the plaintiff contends, or whether they were merely 
beneficiaries under a trust, as some of the defendants suggest. As there 
was no formal trust deed or agreement of co-partnership, their relation-
ship must be determined from the by-laws adopted, a copy of which was 
introduced in evidence by the plaintiff. If, under the by-laws the ultimate 
control of the affairs of the company was in the shareholders, and not in 
the directors or trustee, the relationship created was in the nature of a 
partnership, and not a trust. 

. . . The by-laws of the Textile Loan Company contain provisions 
which in other similar cases have been held to indicate control in the 
shareholders over the affairs of such a company. In the present case the 
by-laws required that the ofiBcers and directors be elected by the share-
holders annually for the term of one year. The shareholders had the 
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right, for cause, to remove any officer and to expel any member, and to 
fill a vacancy occurring in any office. 

. . . An annual meeting of the shareholders was required and a special 
meeting must be called on the written request of five shareholders. 

The by-laws contained the provision that "These By-Laws may be 
altered, amended or repealed at any annual or special meeting of the 
stockholders duly called by the affirmative vote of two-thirds of the 
stockholders present, and voting thereon," if the proposed change was 
stated in the call for the meeting and the amendment had been recom-
mended by a vote of the board of directors. 

We think that under our decisions above cited the agreement of the 
parties as expressed in the by-laws, viewed as a whole, constituted the 
directors and the trustee agents of the company, but left in the share-
holders the ultimate power of control of its affairs with the result that 
the relationship of partnership and not that of a trust was created. A 
provision in the by-laws that "no member shall be individually liable 
for debts" was not in itself sufficient to make the association a trust. 

As the defendant members of the Textile Loan Company voluntarily 
adopted a form of agreement of association which created a partnership, 
their obligations as shareholders for the debts of the company must be 
determined by the rules of law applicable to ordinary partnerships. 

Reversed. 

C O M M E R C I A L C A S U A L T Y I N S U R A N C E C O . v. N O R T H et aL 

1943, 320 111. App. 221, 50 N.E.2d 434 

The plaintiff brought this action against the defendants, who were the 
beneficiaries of a business trust in the construction business. The plain-
tiff had furnished a performance bond for the business trust and had 
been required to defend a legal action for an alleged breach of the 
construction contract. The plaintiff seeks to recover the expenses incurred 
in defending the suit. The lower court ruled in favor of the defendants 
and the plaintiff appealed. 

D O V E , J . . . . Appellant invokes the rule that when the beneficiaries 
of an alleged trust are given control over the management of the trust 
property, the so-called trust agreement, as a matter of law, creates a 
partnership. 

. . . In Schumann-Heink v. Folsom, 328 111. 321, 327,159 N.E. 250, 253, 
58 A.L.R. 485, the court sets out in the opinion the well-established rule 
in such cases, in the following language: "There are also essential differ-
ences between a business trust and a partnership, but there are times 
when it is difficult to determine whether the declaration of trust relieves 
the trustees and shareholders from liability as partners. A partnership is. 
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In effect, a contract of mutual agency, each partner acting as a principal 
in his own behalf and as agent for his copartner. Where, under the dec-
laration of trust, the unit holders retain control over the trustees and have 
authority to control the management of the business the partnership 
relation exists. On the other hand, where the declaration of trust gives 
the trustees full control in the management of the business of the trust 
and the certificate holders are not associated in carrying on the business 
and have no control over the trustees, then there is no liability as 
partners." 

We agree with the claim of appellees that the trust agreement in this 
case goes further than a positive vestiture of powers in the trustees, 
and negatives any right of control in the beneficiaries. After generally 
and in detail vesting complete control of the business and the property 
in the trustees, too voluminously set out to be repeated here, Paragraph 
Fourth (F) concludes with these words: "and the right of said Trustees to 
manage, control and administer the said trust estate shall be absolute 
and unconditional, free from the control or management of the Certifi-
cate Holders." And Paragraph Ninth (C) provides: "The ownership of 
interests hereunder shall not entitle the Certificate Holder to any title 
in or to the trust property whatsoever, or . . . for an accounting, or for 
any voice or control whatsoever of the trust property or of the man-
agement of said property or business connected therewith by the trustees." 

. . . Our conclusion is that the trust agreement is valid, and appellees 
are not liable to appellant individually or as partners for any of the 
reasons urged. 

Affirmed. 

P E N N S Y L V A N I A C O . v. W A L L A C E ef al. 

1943, 346 Pa. 532, 31 A.2d 71 

The plaintiff insurance company brought this action to recover from 
the defendants a deficiency judgment upon a bond given to secure a 
mortgage on real estate. The defendants are the trustees of the Lan-
caster Apartment Company, a Massachusetts trust, the mortgagor. The 
lower court ruled that the defendants were not liable and the plaintiff 
appealed. 

M A X E Y , C . J . . . . The issue resolves itself into a factual question: 
Did the insurance company when it entered into this contract know 
that the other party to the contract was a Massachusetts trust, the trust 
instrument of which provided that neither the trustees nor the certificate 
holders shall be personally liable on the obligations of the trust? The 
court below found from the evidence that it did. 

. . . Nor is there any reason of public policy which makes it obligatory 
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on the courts of Pennsylvania to refuse to recognize the fact that there 
are associations of individuals which are characterized as "Massachusetts 
trusts" and in which associations it is customary for the associates to 
agree that they will not be personally liable for the debts of the asso-
ciation. This agreement affects no third parties except those who deal 
with these associations "with their eyes open" and who either expressly 
or by clear implication agree that they will not hold the members of that 
association personally liable on the association's contracts. The legal 
nature of the dealings third persons have with such associations relate 
chiefly to the law of contracts. The members of such associations can by 
contract protect themselves against personal liability on the association s 
contracts exactly as can the members of a partnership. 

9 American Jurisprudence at p. 296 states: "In the absence of a pro-
hibitory or controlling statute, business trusts of the character known as 
'Massachusetts' trusts, which carry on a business for profit in the in-
terest and for the benefit of the certificate or shareholders, are, generally 
speaking, legal and valid. Business trusts as such are not against public 
policy." In Hess et al. v. Werts, 4 Serg. & R. 356, 361, Justice Gibson said: 
"I see no reason to doubt, but they (the members of an unincorporated 
banking association) may limit their responsibility, by an explicit stipu-
lation, made with the party with whom they contract, and clearly 
understood by hiin at the time. . . See also McCarthy v. Parker et al, 
243 Mass. 465, 138 N.E. 8. 

From the evidence in this record which we have cited and from other 
evidence which could pertinently be cited we are convinced that the 
court below was fully warranted in making the following findings of 
fact: "35. The New York Life Insurance Co. did not make said loan on 
the basis of the personal liability of the trustees, but impliedly agreed 
that the hability on said bond and mortgage was limited to the trust 
property." 

Affirmed. 

C H I C A G O G R A I N T R I M M E R S A S S ' N v. M U R P H Y , D I R E C T O R O F L A B O R 

1945, 389 III. 102, 58 N.E.2d 906 

This is an action by the State of Illinois to collect an assessment made 
under the Unemployment Compensation Act against the Chicago Grain 
Trimmers Association. The Association was made up of several grain 
trimmers whose work consists of loading and unloading bulk grain in 
barges and ships, their secretary and treasurer making contracts with 
those desiring their services and dividing the income on the basis of the 
number of hours worked during the week by each member. For his serv-
ices the secretary received a share of the income the same as the other 
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members. The Association denies that the members are employed by them 
and has refused to pay the assessment. 

SMITH , J. In a general sense, an association is a body of persons 
acting together, without a charter, for the prosecution of a common 
enterprise. . . . The term does not have, in law, a fixed meaning such 
as is accorded to partnerships or corporations, but is used to indicate a 
collection of persons who have joined together for a certain object. Our 
statute does not contain a definition of an association. It has, however, 
been defined in Vol. 1 Botw. Law Diet. (p. 269) as persons uniting to-
gether for some purpose. Black's Law Dictionary defines "association" as 
the act of a number of persons who unite or join together for some 
special purpose or business: "the union of a company or business for the 
transaction of designated affairs or the attainment of some common 
object." 

Some associations may be incorporated under applicable statutes, in 
which event they are legal entities having such attributes as the statute 
may give them. In the absence of a statute empowering it to do so, an 
unincorporated association having no legal existence independent of the 
members who compose it, is ordinarily incapable, as an organization, of 
taking or holding either real or personal property in its associate name. 
. . . In the absence of statutory authority, an unincorporated association 
has no capacity to enter into contracts in its associate name. However, 
the officer who makes such a contract and the members who assent to it 
may be personally bound. The dealing with an association as a legal 
entity may, under certain circumstances, cause it to be estopped from 
denying its right to contract. . . . 

It is argued by appellee that the Chicago Grain Trimmers Association 
is engaged in a business for profit and must be treated as a legal entity 
and an employer under the Unemployment Compensation Act. 

In the instant case the members of the association have only one soiirce 
of income, and that is derived from the capacity of its members to labor. 
The association is not in business for the purpose of acquiring profit upon 
the use of the capital contributed by its members or upon the labor of its 
members. The obvious and real purpose of the common enterprise is to 
provide a practical means of disposing of the services of its members and 
of dividing the earnings of the working members. It appears grain trim-
ming is an occupation which must be conducted by a group of men in 
order to satisfactorily handle a job. A shipowner requires the services 
of such a group only during the comparatively short interval necessary 
for the loading and unloading of a ship. In all probability it would be 
expensive or impracticable to continuously employ the number of grain 
trimmers necessary to load or unload the ship with reasonable dispatch. 
Thus from the very nature of the occupation it would appear some work-
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able arrangement is necessary for the calling of the proper number of 
men at the proper times to effectually do the work. 

We are of the opinion the association is not the employer of its mem-
bers, but merely a convenient device for allocating work among its mem-
bers in groups which can efBciently perform the various loading jobs as 
they present themselves, and which can in a convenient and practical 
manner divide the earnings of the members in accordance with their 
individual efforts. 

Judgment for defendant. 

S T O N E V. G U T H 

1937 {Mo. App.) 102 S.W.2d 738 

The business manager of the Associated Electrical Contractors, Inc., 
an association formed to combat an electrical workers union, brought 
action against a member of the association to recover for services rendered 
in the publication of a magazine which the association sponsored. Plain-
tiff's theory of the case was that the members of the association were 
partners. 

S U T T O N , C . A voluntary unincorporated association as recognized and 
defined in the books, strictly speaking, is neither a partnership nor a 
quasi partnership. The members thereof, whatever may be their rela-
tions and liability to third persons dealing with the association, are not 
partners inter sese, since the death or withdrawal of a member does not 
of necessity work a dissolution of the association, and there exists no 
authority in a single member to bind the others. . . . 

It is broadly stated as a general rule that an unincorporated association 
organized for profit is in legal effect a mere partnership so far as the 
hability of members to third persons is concerned, and that accordingly 
each member is individually liable as a partner for all debts contracted 
by the association within the scope of its object. But an association not 
engaged in business enterprises and the objects of which do not contem-
plate profit and loss is not a partnership, and the liability of its members 
for debts contracted in behalf of the association is governed not by the 
principles of partnership but by those of agency. Membership as such 
imposes no personal liability for the debts of the association, but to charge 
a member therewith it must be shown that he has expressly or impliedly 
authorized or ratified the contract upon which the liability is predicated. 
As a rule nonparticipating members are not liable. 

The association involved here is not a partnership. There is absolutely 
no evidence of an agreement among the members to share profits. The 
objects of the association do not contemplate profits. The sole function 
and purpose of the association is to regulate certain affairs of its individ-
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ual members connected with and related to their individual business 
enterprises as affected by the demands of the electrical workers' union, 
and its principal purpose appears to have its source in the advisability of 
imited action in opposition to the united action of the electrical workers' 
union. 

Manifestly the plaintiff here failed to make out a submissible case 
against the Guth Company. It was a mere nonparticipating member of 
the association. It had nothing to do with the employment of the 
plaintiff. . . . 

Judgment for defendant. 

Review Questions and Problems 

1. Ten doctors formed a limited partnership to operate a clinic. Dr. A. 
was the sole general partner. A contractor, C, was hired to construct a 
building for the clinic and was paid $9,000 in advance, but he failed to 
conSruct it. The partnership sued C for the money. C attempted to 
assert a counterclaim based on the f îct that Dr. X, one of the ten, owed 
him that much for construction of a private cabin in the mountains. 
Will C be allowed to balance this claim against Dr. X over against the 
claim of the limited partnership to which Dr. X belongs? 

2. A limited partnership was dissolved and the contribution of A, limited 
partner, was returned to him before the partnership creditors were 
paid. Is A obligated to restore the sum received in order to meet the 
claims of creditors? X-f^ 

3. A business trust agreement provided that the trustees would "consult" 
with an advisory committee of beneficiaries in connection with the 
operation of the trust. However, the trustees were not required to 
follow the advice of this committee. Would the beneficiaries be per-
sonally liable for debts of the trust? fi^f^ 

4. A restriction was placed upon the transferability of the shares of X 
Company, a joint stock association. A, one of the shareholders, died. 
Would this bring about a dissolution of X Company? ^t* * 

5. A, B, and C invest money in a joint enterprise and place this money in 
the hands of certain trustees. From time to time they offer suggestions 
to the trustees and at times they elect new trustees. What are the 
liabilities of the investors? 4 1 

6. A, B, C, D, E, F, G, and // form a reading club. H, the secret^ , ̂  
orders twenty books from a certain bookstore and charges them to Ofts. 
club. Under what conditions may the bookstore recover from the 
members of the club?.'5tt>^ i i ^ k j ^ 

7. A labor union picketed a ship after an injunction had been issued. The 
ship owner sued in tort and obtained a judgment. May he collect it 
from the assets of the union if it is unincorporated? 
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6-1. DefiniHon. Property is deemed to be any object, corporeal or in-
corporeal, capable of being reduced to exclusive possession. Property, for 
most purposes, is classified as either real or personal. Generally speaking, 
real property is considered to be land or anything permanently attached 
thereto. All other property is said to be personal property. 

6-2. Types of personal property. There are three distinct kinds of 
personal property: chattels real, chattels personal in possession, and 
chattels personal in action. Chattels real are those interests in land that 
at one's death do not pass directly to the heirs, but pass first to the 
administrator or executor for administration, as provided for by law. 
Usually, leases of land for a period of years are considered chattels real. 

Chattels personal in possession are those tangible and movable objects 
which may be transferred from hand to hand. This class of personal prop-
erty is the kind with which most of us are quite familiar. 

Chattels personal in action, often called "choses in action," include those 
things to which one has a right to possession, but concerning which it 
may be necessary to bring some legal action in order eventually to enjoy 
possession. Any contract action may be said to be a chose in action. The 
most common form of a chose in action is a negotiable instrument. It 
evidences a right to the money provided for therein, but it is possible that 
an action may have to be maintained to reduce the money to possession. 

6-3. Methods of acquiring title. Title to personal property may be ac-
quired through any of the following ways: original possession, transfer, 
accession, or confusion. 

6-4. Original possession. Personal property which is in its native 
state and over which no one as yet has taken full and complete control 
belongs to the first person reducing such property to his exclusive posses-
sion. Although most property today may be said to belong definitely to 
someone, there are still some kinds of property, especially wild animals, 
fish, and other property of like kind, that are still available for appropria-
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tion by any individual. Property once reduced to ownership, but later 
discarded, belongs to the first party taking possession.̂  

In addition to the above, it might be said that property created through 
mental or physical labor belongs to the creator unless he has agreed to 
create it for someone else, being induced to do so because of some 
compensation that has been agreed to by the interested parties. Under this 
heading might be included such items as books, inventions, and trade-
marks. This kind of property is usually protected by the government 
through means of copyrights, patents, and trade-marks. 

6-5. Transfer. Property may be transferred through sale, gift, will, or 
operation of law. The law relating to a transfer by sale will be taken up 
in more detail in a subsequent chapter, as it forms an important branch 
of our law today. A transfer by gift may be made effective with the con-
sent of the owner by an actual physical change in possession of the 
property. Normally, the gift is not complete until the change in possession 
has been effected. In the case of choses in action, the transfer of possession 
usually takes place by means of an assignment, the exception being nego-
tiable instruments, which may be transferred either by assignment or by 
negotiation. 

At a person's death, all his property, either real or personal, may be 
disposed of by will. The person taking personal property under the terms 
of a will is called a legatee, and the property is spoken of as a legacy or a 
bequest. 

Where the deceased leaves no will, the property descends as provided 
by the laws of descent in the particular state involved. The laws of the 
different states vary greatly in this particular but operate to transfer 
intestate property to those persons stipulated in the law as being entitled 
to it. Foreclosure sale offers another illustration of transfer of title by 
operation of law. 

In most cases of transfer of property, the transferee takes no better title 
than his transferor had. This is true even though the transferee beheves 
that his transferor has a good title. Thus, an innocent purchaser from a 
thief obtains no title to the property purchased, and no subsequent pur-
chaser stands in any better position. However, if the transferor of the 
property has a voidable title, and he sells the property to an innocent 
transferee, the transferee may obtain good title to the property. This topic 
is discussed in more detail under the heading "Voidable Title" in Chapter 
41, "Sales." 

6-6. Accession. Accession, taken literally, means "adding to." Prop-
erty permanently added to other property and forming a minor portion of 
the finished product becomes part and parcel of the larger unit.̂  In such 

1 Huggins V. Reynolds, page 821. 
2 Eaton V. Munroe, page 822. 
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case, title automatically passes to the party holding title to the larger mass. 
This rule applies when the minor unit is stolen, as well as when it is 
purchased. The original owner may recover damages from the party who 
first converted the property to his own use, but may not recover the 
property. Another type of accession may arise when personal property 
owned by one person is increased in value by skill or material added by 
another. Generally, the increased value passes to the one who retains title 
to the raw material. 

6-7. Accession to stolen property. An important problem arises where 
property wrongfully taken is greatly increased in value, after the taking, 
by the expenditure of labor and materials. In accordance with the law of 
the previous section, the benefit of such increase in value would pass to 
the one having title to the raw material. Such is not always the result 
arrived at by the courts. An increase in value by an intentional wrongdoer 
through the expenditure of labor and materials always passes to the true 
owner of the property, and he may successfully bring suit to reduce it to 
his possession, although the raw material has been enhanced in value 
many times.® A sale of the property in its improved state by the wrong-
doer does not affect the right of the true owner. He may recover his 
property from the bona fide purchaser. The person who has wrongfully 
taken possession of personal property may never receive or pass title to it, 
regardless of how much he has increased its value. 

Property purchased from a wrongdoer and increased in value by the 
bona fide purchaser follows a different rule. An innocent purchaser of 
stolen goods, who greatly increases the property in value by the expendi-
ture of skill and materials, becomes liable to the true owner for the value 
of the goods in their original state only. In effect, title passes to the bona 
fide purchaser, provided he pays to the original owner the former value 
of the property. The original owner, however, may reclaim the property 
unless the bona fide purchaser has greatly increased its value—at least two 
or three times its original value. 

An unintentional wrongdoer who greatly improves the value of the 
property wrongfully taken, if sued for the value of the property, is always 
liable for the original value of the property. If he has improved the value 
of the property to a great extent by the expenditure of skill and labor, the 
original owner may not replevin the article from him. There are a few 
courts, however, which seem to permit the original owner to recover the 
improved article. 

6-8. Confusion. Property of such a character that one unit may not 
be distinguished from another unit and that is usually sold by weight or 
measure, is known as fungible property. Grain, hay, logs, wine, and other 
similar articles afford illustrations of property of this nature. Such prop-

3 Sligo Furnace Co. v. Hobart-Lee Tie Co., page 822. 
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erty, belonging to various parties, often is mixed by intention of the 
parties, and occasionally by accident or by the misconduct of some wrong-
doer. Confusion of fungible property belonging to various owners, assum-
ing that no misconduct is involved, results in an undivided ovraership of 
the total mass. To illustrate: grain is stored in a public warehouse by many 
parties. Each owner holds an undivided interest in the total mass, his 
particular interest being dependent upon the amount stored by him. 
Should there be a partial destruction of the total mass, the loss would be 
divided proportionately. 

Confusion of goods which results from the fraudulent conduct of one 
of the parties causes the title to the total mass to pass temporarily to the 
innocent party. If the wrongdoer is unable to show that the resultant mass 
is equal in value per unit to that of the innocent party, he loses his interest 
in the resulting mass. Where the new mixture is worth no less per unit 
than that formerly belonging to the innocent party, the wrongdoer may 
claim his portion of the new mass by presenting convincing evidence of 
the amount added by him. 

6-9. Abandoned and lost property. Property is said to be abandoned 
whenever it is discarded by the true owner, who, at that time, has no 
intention of reclaiming it. Such property belongs to the first individual 
again reducing it to possession. 

Property is lost whenever, as a result of negligence, accident, or some 
other cause, it is found at some place other than that chosen by the 
owner. Title to lost property continues to rest with the true owner. Until 
the true owner has been ascertained, the finder may keep it, and his title 
is good as against everyone except the true owner.* The rights of the 
finder are superior to those of the person in charge of the property upon 
which the lost article is found. Occasionally, state statutes provide for 
newspaper publicity concerning articles which have been found. Under 
these statutes, if the owner cannot be located, the found property reverts 
to the state or county if its value exceeds an established minimum. 

Mislaid or misplaced property is such as is intentionally placed by the 
owner at a certain spot in such a manner as to indicate that he merely 
forgot to pick it up. In such a case the presumption is that he will later 
remember where he left it and return for it. The owner of the premises 
upon which it is found is entitled to hold such property until the true 
owner is located. 

6-10. Extent of ownership. Title to personal property may be held in 
common with others. Normally, in such a case, the owners are entitled to 
an equal use of the property or to their portion of the income derived 
from its use. In the event of the death of one of the co-ovmers, his share 
in the property passes to the executor or administrator of his estate. 

* Hamaker v. Blanchard, page 823. 
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Under the laws of many states, personal property, as well as real estate, 
may be held in joint tenancy.® The interest of a deceased ovraer passes 
automatically to his joint owner without the necessity of probate. Because 
of this fact, husband and wife in many cases hold personal property jointly 
in order to avoid the expense of administration of an estate in the event 
of the death of either. Joint tenancy of personal property does not arise 
unless a contract between the co-owners states clearly that such is the 
case and that the right of survivorship is to apply. 

N A T U R E O F P E R S O N A L P R O P E R T Y C A S E S 

M U G G I N S V. REYNOLDS 

1908, 51 Tex. Civ. App. 504, 112 S.W. 116 

CONNOR, C . J. Appellee (Reynolds) was a tenant of appellant, and 
instituted suit, in the justice court, upon an account aggregating $96. 
Among other items specified was one of $40 for three fourths of two bales 
of cotton less cost of picking. . . . Appellee's lease terminated January 1, 
1907, and appellant Huggins testified, in substance, that, on or about the 
15th day of January, 1907, he went to see appellee, who had then removed 
from the witness' place, in order to get the unobstructed use of the rented 
premises for pasturage, and that appellee then directed him "to go ahead 
and turn in, that he (appellee) was not going to pick any more cotton"; 
that it was after this that appellant caused to be picked and sold the 
cotton, the proceeds of which was sued for in this case. 

It seems to be well settled in the authorities that a party may abandon 
and relinquish his right to property. If the owner sees proper to abandon 
his property, and evidences his intention by an act legally sufiicient to 
vest or divest ownership, why may he not do so? In McGoon v. Ankeny, 
11 111. 558, it is said, quoting from the headnote: "A party considering an 
article entirely worthless casts it away, intending to abandon it; he loses 
his title to it." And on the same subject, the case of Wyman v. Hurlburt, 
12 Ohio 81, 40 Am. Dec. 461, the Supreme Court of Ohio says, again 
quoting from the headnote: "abandonment of property divests the owner 
of his title therein, and the finder who reduces the same to possession after 
such abandonment is not guilty of conversion. . . ." So that it would seem 
that appellant would not be liable for the "three fourths of two bales of 
cotton," for which appellee sued, if he in fact, as appellant in substance 
testified, wholly abandoned it. 

Judgment for defendant. 

5 Park Enterprises, Inc. v. Trach et al., page 824. 
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EATON V. MUNROE 
1862, 52 Me. 63 

W A L T O N , J . This is an action (by Eaton) of replevin. It appears from 
the evidence that the plaintiff let one Hall have canvas for the foresail of 
a gondola; that Hall procured the sail to be made at an expense of about 
ten dollars for labor, and from five to eight dollars for materials; that the 
canvas cost $40.63; that it was agreed the plaintiff should own the sail; 
and that it should remain his property till paid for; that Hall never paid 
for the sail, but afterwards sold it to one Chase, and that Chase sold it to 
the defendant. 

The defendant contends that the plaintiff acquired no property in the 
materials furnished by Hall; that, inasmuch as the plaintiff consented that 
his canvas should be inseparably connected with Hall's property, and the 
plaintiff cannot now hold what was his own, without also holding what 
was the property of Hall, the action cannot be maintained. 

But we are of the opinion that the action can be maintained. . . . If 
this was not sufficient for the purpose, we think the plaintiff became the 
owner of the materials furnished by Hall, upon the principle of accession. 
Title by accession applies not only to what is produced by one's own 
property, as the increase of animals, but also to that which is united to it, 
either naturally or artificially. 

In Pulsifer v. Page, 32 Me. 404, this court held that a right of property, 
by accession, may occur when materials belonging to several persons are 
united by labor into a single article; and that the ownership of an article, 
so formed, is in the party, if such there be, to whom the principal part of 
the materials belonged. In respect to the sail, it is clear the canvas formed 
the principal part of it, and the plaintiff being the owner of the canvas, 
he would, within the authority of this case, be the owner of the sail when 
it was completed. 

Judgment for plaintiff. 

S L I G O F U R N A C E C O . v. HOBART-LEE TIE C O . 

1911, 153 Mo. App. 442, 134 S.W. 585 

Action by Sligo Furnace Company to recover the value of certain rail-
road ties alleged to have been converted. The evidence was conflicting as 
to whether defendant was a wilful or an unintentional trespasser. The 
court finally found that he was a wilful trespasser. 

Cox, J. Appellant insists, first, that the measure of damages was the 
value of the ties regardless of the question of good faith in cutting them 
from plaintiff's land. . . . 

In our judgment the true rule for fixing the measure of damages is that. 
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if the timber was taken by honest mistake, then the value of the timber 
before being cut is the measure of damages, but if the party taking the 
timber knew he had no right to it, and thus became a wilful trespasser in 
the first instance, then in a suit against him the measure of damages is the 
value of the timber in its improved condition without reduction for labor 
bestowed, or expense incurred by the wrongdoer. . . . 

The law is not only careful to compensate the owner for the loss of his 
property, but it is also careful to see that a wilful wrongdoer shall not 
profit by his own wrong, and by requiring him to respond in damages for 
the value of the property in its improved state both these purposes are 
accomplished. To fix the measure of damages at the value of the property 
in its improved condition when the party had taken it by honest mistake 
would be as harsh as to fix it at the value in the tree when taken by a 
wilful trespasser would be unjust. In the former case, the owner would be 
profiting by the labor of an honest man mistakenly bestowed upon his 
property, and in the latter case, a wilful trespasser would be profiting by 
his wrong. . . . 

It is conceded by all the authorities that in the case of a wilful trespasser 
the owner may follow and retake the property in his hands notwithstand-
ing it may have been largely increased in value by the labor of the 
trespasser. . . . 

Judgment for plaintiff. 

H A M A K E R v. B L A N C H A R D 

1879, 90 Pa. St. 377, 35 Am. Rep. 664 

Sophia Blanchard, plaintiff, was a domestic servant in a hotel of which 
defendant Hamaker was the proprietor. She found in the public parlor 
three twenty-dollar bills. She handed them to defendant upon his assump-
tion that they belonged to a certain transient guest. They did not, but 
defendant refused to surrender them. 

TRUNKEY , J. It seems to be settled law that the finder of lost property 
has a valid claim to the same against all the world, except the true owner, 
and generally that the place in which it is found creates no exception to 
this rule. But property is not lost in the sense of the rule, if it was inten-
tionally laid on a table, counter, or other place, by the owner, who forgot 
to take it away. . . . Whenever the surroundings evidence that the article 
was deposited in its place, the finder has no right of possession against the 
owner of the building. . . . 

An article casually dropped is within the (lost property) rule. Where 
one went into a shop, and as he was leaving picked up a parcel of bank 
notes, which was lying on the floor, and immediately showed them to the 
shopman, it was held that the facts did not warrant the supposition that 
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the notes had been deposited there voluntarily, they being manifestly lost 
by some one, and there was no circumstance in the case to take it out of 
the general rule of law, that the finder of a lost article is entitled to it as 
against all persons, except the real owner. Bridges v. Hawksworth, 7 Eng. 
L. & Eq. R. 424. . . , 

When money is found in his house, on the floor of a room common to 
all classes of persons, no presumption of ownership arises; the case is 
like the finding upon the floor of a shop. . . . If the finder be an honest 
woman, who immediately informs her employer, and gives him the article 
on his false pretense that he knows the owner and will restore it, she is 
entitled to have it back and hold it till the owner comes. 

Judgment for plaintiff. 

PARK ENTERPRISES, INC. v. TRACH et al. 
1951, (Minn.) 47 N.W.2d 194 

LORING, C . J . In this case plaintiff. Park Enterprises, Inc., sued de-
fendant, Benedict B. Trach, in the municipal court of Minneapolis to 
enforce payment of rent under an oral lease between the parties. In pro-
ceedings ancillary to this action, plaintiff garnisheed a joint bank account 
standing in the name of defendant and his wife, Dorothy Trach. Mrs. 
Trach was permitted to intervene in the garnishment proceedings. The 
Northwestern National Bank of Minneapolis is the garnishee. 

Plaintiff obtained a default judgment for $143.45 against defendant in 
the main action. . . . 

The facts as stipulated are as follows: At the time the garnishment 
summons was served, defendant and intervener had a "joint bank account" 
with the garnishee in which the deposit credit was $327.38. This account 
was opened and maintained subject to the following terms and conditions, 
which are printed on the reverse side of a joint account signature card: 

"The account listed on the reverse side hereof is a joint and several 
account. All funds now or hereafter deposited in said account by either or 
any of the depositors shall be the property of the depositors jointly with 
the right of survivorship. Each depositor shall have complete and abso-
lute authority over said account during the joint lives of the depositors 
and may withdraw all or any part of such funds on checks or other 
withdrawal orders signed by either or any of the depositors and by the 
survivor or survivors in case of death of any thereof." 

Defendant and intervener had independent incomes. Each of them, 
from time to time, has deposited portions of his or her individual funds 
to the credit of this joint account and from time to time has withdrawn 
funds from the account for family or individual purposes. It is impossible 
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to determine on an evidentiary basis the exact amount of funds each of 
them has contributed to the joint account. 

The trial court made findings in conformity with the facts stipulated, 
and, having concluded that defendant and intervener should be presumed 
equal owners of the garnisheed account in the absence of proof estab-
lishing the amount each has contributed to it, ordered judgment against 
the garnishee for $143.45, together with interest and costs, the entire 
judgment not to exceed $163.69, that being one-half the joint account. 
Judgment was entered accordingly. 

Intervener's sole allegation and claim in the garnishment proceeding is 
that she and defendant are joint owners of the garnisheed bank account, 
and therefore that the account is not garnishable for defendant's individual 
debt to plaintiff. Defendant's contentions are the same as those of inter-
vener. These contentions having been rejected by trial court, defendant 
and intervener have appealed from the judgment against the garnishee. 

This type of account is difiBcult, if not impossible, to classify under 
traditional categories of legal ownership. The account is distinguished 
from a joint tenancy because of the fact that it is joint and several, whereas 
in a joint tenancy there is joint ownership only.® The survivorship feature 
of the account readily distinguishes it from a tenancy in common, and is 
not sufficient alone to make it a joint tenancy. "Joint and several," when 
used to designate a type of ownership, is somewhat of a legal anomaly 
notwithstanding that the term appears in M.S.A. § 48.30. By definition 
several ownership is a denial of joint ownership. Since the type of owner-
ship which the bank and its depositors have created by their contract 
defies classification under traditional concepts of property ownership, we 
are forced to treat this case as presenting a contract question and must 
decide what the incidents of this type of ownership are primarily by 
reference to the terms of the contract creating it. 

By the deposit agreement here involved, each depositor has given the 
other depositor in the account complete and absolute authority to with-
draw all or any part of the 'account. By the terms of the agreement, the 
bank is likewise obliged to pay any part or all of the account to either 
depositor upon demand. 

Since in purpose and legal effect a garnishment proceeding is virtually 
an action brought by defendant in plaintiff's name against the garnishee, 
resulting in the subrogation of the plaintiff to the right of the defendant 
against the garnishee, we have concluded that plaintiff here may not only 
garnishee this joint account, but also that it would be entitled to recover 
judgment against the garnishee for the entire amount of the account if its 

8 It is well settled that a joint tenancy is characterized by the four unities of time, 
title, interest, and possession, and if any of these elements is lacking the estate is a 
tenancy in common. 
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judgment against the defendant were sufficient to exhaust it. Defendant is 
entitled to withdraw any part or all of the account, and plaintifiE, in effect 
is subrogated to that right. . . . 

The peculiar features of a joint bank account, such as this case presents, 
makes it difficult, if not impossible, in most cases, to determine what 
portion of the account belongs to each depositor. A long series of deposits 
which caimot be traced to their source, and a similar series of withdrawals 
which cannot be traced to their destination, are normally involved. This 
defect is inherent in the severalty feature of such bank accounts wherein 
each depositor is allowed to treat joint property as if it were entirely his 
own. Like any loose system of dealing with money, joint bank accounts 
sacrifice precision to convenience and becloud the respective rights of the 
depositors. The courts should not encourage parties to do their bookkeep-
ing in court when, by their private contract, they have virtually declared 
that they do not wish to be inconvenienced by any strict accountability 
as between themselves. A joint bank account of this kind is a creature of 
contract between parties avowedly indifferent to the exact percentage 
of ownership between themselves. The law should take them at their word 
and give effect to their contract without making detailed and belated 
evidentiary inquiries to establish factual ownership. Any presumption, 
whether conclusive or rebuttable, that part or all of these joint accounts 
are immune from garnishment has the effect of either creating or tending 
to create a nonstatutory exemption for the parties using them, and any 
attempt to base the extent of garnishment upon the respective amounts of 
the account owned by each depositor will compel courts and juries to 
grope with problems which the depositors themselves have declared to be 
of no consequence. Let them abide the results which flow from their own 
declared purposes. 

Although the trial court's order limiting judgment against the garnishee 
is erroneous so far as it limits judgment against the garnishee to one-half 
the account, plaintiff has not complained of the error in this proceeding, 
and we accordingly affirm the judgment entered pursuant to the trial 
court's order. 

Affirmed. 

Review Questions and Problems 

1. A, a farmer, learns that another party killed a number of rabbits which 
were running at large upon his farm. To whom do the rabbits belong? 

2. A desires to present an automobile to his son, and, on January 1, he 
purchases and delivers a car to the son, telling him that it is a belated 
Christmas gift. Shortly thereafter, the father demands the car. Is the 
father entided to it? 

3. A installed a replacement motor in B's automobile. C had sold the 
automobile to B, but B had not paid C in full. I n the event that C 

NATURE OF PERSONAL PROPERTY • 827 

should reclaim the automobile from B—which he has a right to do 
under the sales contract for nonpayment of the purchase price—does 
C or A have a better right to the new motor? 

4. A owned a farm, a house in the city, and a bank account. He died 
without making a will. A sister and two sons survived him. Who should 
get the property? 

5. A intentionally took com belonging to B and distilled it into whisky. B 
had the sheriff seize the whisky, but A contends that the whisky be-
longs to him because of the great increase in its value. Is A correct? 

6. What is fungible property? A owns some lumber which he fraudulently 
mixes with lumber owned by B. The quality of the two piles of lumber 
was entirely different, but the contents of the two amounts cannot now 
be distinguished. May B retain title to both amounts? 
O gave M a chattel mortgage on certain sheep as security for an in-
debtedness, but O later commingled the sheep with other sheep that 
he owned. Since O is in default, M seeks to foreclose, and O insists that 
M must identify the particular sheep that have been mortgaged. Is 
O correct? 
A, employed by P Hotel Company to paint certain rooms, lifted a rug 
and found $750 in old bills. Being told by the hotel that the owner was 
known, he surrendered the money to P Company. The hotel was unable 
to locate the owner, and A demands the money. Is he entitled to it? 

7. 

8. 
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S a l e s 

T R A N S F E R O F T I T L E 

6-11. introduction. Many of the legal difficulties of the average busi-
nessman revolve around the sale and purchase of merchandise. The legal 
relations concerning these activities are largely controlled by the law of 
sales. A contract to sell personal property, like all other agreements, must 
satisfy the requisites for a binding contract. There must be offer and ac-
ceptance, consideration, competent parties, and legal object. Contracts 
for the sale of personal property of a certain value come within the 
provisions of the Statute of Frauds. (For discussion of the Statute of 
Frauds, see §§ 2-84, 2-85, and 2-86 in Book II, "Contracts.") In addition, 
there is a special body of legal rules concerned with the sale of personal 
property, known as the law of sales, which forms a specialized branch of 
the law of contracts. Many of the terms of a contract for the sale of 
merchandise are implied rather than expressed, and most of the states have 
codified applicable rules of law by adoption of the Uniform Sales Act. 
The rules as found in this act form the basis for most of the discussion in 
this chapter. 

6-T2. Bulk sales. Occasionally a merchant desires to discontinue busi-
ness and to liquidate his assets by selling all or most of them to a single 
purchaser. In order to eliminate the possibility of such a transaction's 
being engaged in for the purpose of defrauding the seller's creditors, most 
of the states have enacted Bulk Sales legislation. In a general way, it 
provides that one who purchases the major part or all of the seller's 
merchandise, otherwise than in the regular course of business, should 
obtain from the seller a writing under oath that contains a list of all his 
creditors vsdth their addresses and the amount owing to each. The buyer 
is then obligated to give each of the creditors personal or viritten notice 
of the pending sale, with the tenns thereof, at least ten days before 
possession is taken and payment made. This procedure gives the creditors 
a short period of time in which to protect their interests if there is 
occasion to do so. 

The law has no application to sales under court supervision, such as 
might be held by a trustee in a bankruptcy proceeding. The statutes also 
vary somewhat from state to state as to the enterprises which are subject 
to the law. In a few states, the law applies only to retail merchants 
engaged in merchandising, whereas in others it applies to both wholesalers 
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and retailers, and in some states it applies to all cases in which the seller 
is disposing of most of his business assets to a single buyer. 

If the buyer fails to comply with the law, he continues liable to the 
creditors of the seller, usually on a pro rata basis, for the value of the 
property received. In most states he has no personal liability beyond the 
value of the goods purchased by him. 

6-T3. Distinction between contracts "to sell" and contracts "of sale." 
The risk of possible loss brought about by the theft or destruction of 
property, the rights of creditors of buyer or seller, and the rights of buyer 
and seller as between themselves often depend upon whether or not title 
to goods that are the subject matter of sale has passed from seller to 
buyer at the time the issue is raised. Consequently, it becomes important 
to ascertain the difference between a contract "to sell" and a contract "of 
sale." An agreement "to sell" evinces an intention to transfer title to per-
sonal property at some subsequent date. A contract "of sale" has for its 
purpose the present transfer of title to the property in question. Only 
property that is in existence and title to which rests with the seller may be 
the subject of a present sale. In order that a transfer of ownership may take 
place, there must exist property capable of being transferred that belongs 
to the seller. On the other hand, a contract to sell may relate to property 
not yet in existence or to property the title to which is possessed by some 
third party. The undertaking in such a case is that of bringing the property 
into existence or of acquiring title prior to the date set for delivery. Any 
attempt to transfer present title to such property is, at best, an agreement 
to sell rather than a sale. Property not yet owned by the seller is often 
known as "future goods." 

It should be emphasized that the use of the terms "to sell" or "hereby 
sells" and other similar terms in a contract are in no respect conclusive of 
the issues. Whether the contract is one of present sale or a contract to 
sell depends primarily on the intention of the parties and the nature of 
the goods bargained for, rather than upon the accidental use of language. 

6-14. Risk of loss. Normally, the risk of loss as related to personal 
property rests with the person holding title, although it is possible in a 
contract of sale to stipulate that risk of loss shall rest with the seller until 
delivery takes place, even though title may have passed earlier. It is also 
possible, in a contract to sell, to provide that the risk of loss shall be borne 
by the buyer prior to the time when title is to pass. In most instances, 
however, title is the decisive factor in determining where the loss shall 
fall.i 

A default in meeting contract terms may shift the loss from the one 
normally expected to bear it to the person in default. Thus, in a contract 
"of sale," a delay in delivery beyond the time provided for in the contract 

1 Miller v. Seaman et al., page 845. 
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because of the fault of the seller, and which makes the loss possible, often 
causes the loss to fall upon the seller. Similarly, in a contract "to sell," an 
unreasonable delay on the part of the buyer in giving shipping instruc-
tions may result in his absorbing the loss. 

Where goods that form the basis of a contract to sell, as differentiated 
from a contract of sale, are only partially destroyed before title has passed, 
the buyer has an option of accepting the balance of the goods or of 
rescinding the agreement. If he elects to receive the portion of the goods 
that remains, he must pay the full contract price, unless they are sold by 
number, weight, or measure. In the latter case, he pays only the unit price 
established in the agreement. The same rules apply to that which would 
have been a contract of sale, except for the fact that the goods had been 
partially destroyed prior to the time the contract was made. 

As was indicated earlier in the study of contracts, the destrviction of the 
particular thing that is to be sold relieves the seller of his duty to perform, 
whereas the destruction of goods out of which he expects to make delivery 
or the destruction of the source from which he usually obtains his supply 
merely makes the contract more burdensome for the seller to perform. 
Failure on his part to deliver in the latter case constitutes a breach of 
contract. 

To illustrate: A contracts to sell to B a certain used speedboat for $800. 
The boat is destroyed by fire prior to the date set for delivery and 
passage of title. The loss falls upon A, but he is relieved of his duty to 
deliver the boat. If we assume that, instead of a boat, A had agreed to 
deliver 500 bushels of apples at $1 a bushel, he would not have been 
relieved even though the apples in his orchard had all been destroyed by 
an early freeze. If he had failed to provide apples from some other source, 
he would have been liable to pay such damages as B suffered as a result 
of the breach. 

6-15. Title passes according to intention of parties. Title to personal 
property that is the basis of a sale passes from seller to buyer at the time 
intended by the parties.̂  If the agreement either states or clearly implies 
at what time title is to pass, the terms of the agreement govern. It is seldom, 
however, that the parties to a sales agreement insert any provision which 
controls the passage of title except in conditional sales agreements. Be-
cause of this fact, various rules for determining the intention of the parties 
have been formulated by the courts. In the absence of any stipulation in 
the agreement to the contrary, or of any conduct that indicates a contrary 
intention on the part of the parties, title passes in accordance %vith the 
rules set forth in the sections that follow. 

6-16. Cash sales. Contracts that call for delivery and payment to take 

2 Plvimmer v. Kingsley, page 846. 
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place as concurrent acts are usualy called cash sales and indicate an in-
tention that title shall not pass until the goods are paid for and delivery 
takes place. This is particularly true where it is assumed that delivery is 
to take place almost immediately after the contract has been entered into. 

In those cases in which a check or draft is offered in payment of goods 
obtained under a cash sale, the check or draft is usually accepted as con-
ditional payment only, and if the check fails to clear at the bank or if 
the drawee of the draft fails to honor it, the buyer obtains only a voidable 
title to the goods. The seller may demand the return of the goods from 
the buyer but may not repossess them from an innocent purchaser who 
had obtained them from the buyer. 

6-17. Sale on trial. When goods are delivered to the buyer on ap-
proval, trial, or other similar terms, title remains in the seller until the 
buyer evidences in some manner an intention to adopt the transaction.® 
This intention may be evidenced by express notice to the seller, or by any 
conduct which indicates an acceptance of the goods. Retention of the 
goods beyond a reasonable time or beyond the time established by the 
agreement indicates an intention to keep the property. If the buyer is 
under no duty to return the goods, which situation is seldom true, he 
should notify the seller within a reasonable time that he is not accepting 
the goods. 

A sale on trial must be carefully distinguished from a transaction in 
which goods are delivered "on sale and return." Whenever the agreement 
indicates an intention to make a present sale, but also gives the buyer an 
option to return the goods, title passes with a right on the part of the 
buyer to revest title in the seller by returning or tendering the goods. 
Such return or tender must take place within a reasonable time, provided 
that no limit has been prescribed in the contract. An agreement, therefore, 
which gives to the buyer a right to return the goods, if they prove un-
satisfactory, has the effect of transferring title to him, with its correspond-
ing risk of loss. On the other hand, a sale on trial throws no risk upon the 
buyer until he adopts the transaction in some manner and thereby as-
sumes title. He is a mere bailee of the property until he elects to become 
its owner and, as such, rests under a duty to exercise reasonable care for 
its protection. ' 

Contracts for the sale of merchandise which has been bottled or which 
is delivered in containers often provide that the buyer may return the 
containers and receive credit for them. In these cases title to the con-
tainers passes to the buyer and risk of loss rests with him until they have 
been returned to the seller. However, if the buyer is not charged with the 
container, but agrees to return it, a bailment takes place. In such a bail-

3 Hunt V. Wyman, page 848. 
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ment, the bailee is liable for loss only when he fails or is unable to return 
the container because of his wilful or negligent act. 

6-18. Ascertained goods. An unconditional contract to sell specific 
goods in a deliverable state passes title to the property at the time of the 
agreement. In other words, where the specific articles to be delivered are 
identified, the goods are said to be ascertained. In such a case, articles of 
like kind cannot be substituted; the particular goods upon which the 
minds of the parties met are to be delivered. Under such circumstances, 
title passes at the time the contract is formed. The fact that the date of 
delivery or payment is postponed beyond the time of the agreement does 
not delay the passing of title. Inasmuch as the buyer is usually free to 
assume possession, the risk passes at the date of the agreement. 
. Where ascertained goods form the basis of a sale and the seller is to do 
something to them for the purpose of putting them in a deliverable con-
dition, title does not pass until such thing is done. Thus, if he is to repair, 
measure, or weigh the property, title passes only after he has completed 
his task. Under such circumstances, it is only fair that the seller assume 
the risk until delivery can be made, as it is his failure to act which pre-
vents the buyer from taking possession. 

6-19. Fungible goods. As was said before, fungible goods are goods 
that are sold, not by the individual unit, but by weight or measure—goods 
in which one unit is like any other unit. A sale of a certain quantity of 
fungible goods passes title at the time of the agreement to an undivided 
interest in the total mass, if the particular mass out of which it is to be 
delivered has been agreed upon.̂  However, if the seller is to weigh, sack, 
or do something to the goods to place them in a deliverable condition, 
title passes only after he has completed his work. 

6-20. Unascertained goods. A contract to sell unascertained or future 
goods by description or sample causes title to pass only when goods cor-
responding to the description or sample have been unconditionally ap-
propriated to the contract by one of the parties with the assent of the 
other. Title passes whenever the seller appropriates specific property with 
the assent of the buyer, or when the buyer appropriates it with the assent 
of the seller. The assent may be either express or implied and may be 
given either before or after the appropriation. Both the appropriation and 
the assent must combine, however, to pass title. 

To illustrate, let us assume that a buyer has seen the supply, such as a 
number of cars, from which the selection is to be made, all of the articles 
being of the kind and quality to be purchased. If, after the contract is 
made, he instructs the seller to select one and the seller marks it with the 
buyer's name, title passes at that time. Even though it has not been paid 
for, any loss arising from its destruction would fall upon the buyer. 

* O'Keefe v. Leistikow, page 849. 
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Similarly, a buyer who supplies the seller with containers in which to 
pack or ship certain described merchandise is said to accept title as of 
the time the containers are filled. These and similar acts on the part of the 
buyer act as assent in advance of appropriation, and the seller's act of 
appropriating the goods causes title to pass. 

6-21. Delivery fo carrier. One method of appropriation quite often 
used by the seller is that of delivering the goods to a carrier. Delivery of 
goods to a carrier for the purpose of transmission to the buyer or to some 
bailee of the buyer constitutes an apropriation of the goods by the seller. 
If the contract to sell requires the seller to deliver the goods to a certain 
destination or to pay the delivery charges, the title does not pass until the 
goods have been delivered. If the buyer is to pay delivery charges, title 
passes as soon as the goods are delivered to the carrier. The carrier is said 
to act as an agent of the buyer to accept goods appropriated by the seller, 
provided the goods delivered correspond to the description or sample. 
Thus, any loss or injury suffered by goods in transit falls upon the buyer 
if he is to pay transportation charges. Where the seller is to deliver the 
goods to the buyer's destination, the risk rests with the seller until the 
goods are unloaded and ready to be carried away. 

Title does not pass unless the goods shipped correspond in both quality 
and quantity to those ordered. If those delivered to the carrier are not of 
the kind or the amount ordered, the buyer is not required to accept them. 
Therefore, any loss arising during their carriage must be borne by the 
seller. Likewise, failure to follow shipping instructions given by the buyer 
or, in the absence of any, to make the customary contract for the protec-
tion of the buyer shifts the risk of loss during transit to the seller. 

A "c.i.f." contract is one in which the purchase price of the goods in-
cludes the cost of the goods, customary insurance, and freight to destina-
tion. Since the shipper procures insurance in such cases and forwards the 
policy to the purchaser, it is usually held that title passes at the point of 
shipment.® 

6-22. C.O.D. shipment's. The mere fact that goods are shipped 
C.O.D., which, taken literally, means cash on delivery, does not affect pass-
ing of title. Such a provision in the bill of lading merely indicates that the 
shipper is retaining a lien and the right to possess the goods until payment 

' is made. Title passes to the buyer, if he is to pay transportation charges, 
at the time the goods are received by the carrier; but the seller reserves a 
lien, evidenced by his right to possession, until the price is paid by the 
buyer. 

When goods are shipped under a bill of lading denoting that the goods 
are to be delivered to the seller or his order, the seller retains title. But if, 
except for the form of the bill of lading, title would have passed to the 

5 Smith Co. V. Moscahlades, page 850. 
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buyer, it is presumed that title is retained for security only, and the risk 
of loss is carried by the buyer from the moment the goods are delivered 
to the carrier. Since title is reserved for security only, it passes to the 
buyer when he obtains the order bill of lading properly indorsed. The bill 
of lading is usually accompanied by a draft or bill of exchange, drawn by 
the seller on the buyer, both being sent to a bank or other agent of the 
seller. After the buyer accepts or pays the draft or bill, the buyer receives 
the bill of lading. When the order bill of lading, properly indorsed, is sent 
by the seller directly to the buyer along with a bill of exchange for his 
acceptance or payment, he obtains no right or title to the goods until 
acceptance or payment. However, a third party who purchases, in good 
faith, the bill of lading or goods from the buyer obtains good title, al-
though the latter's title was defective. 

To illustrate these rules, let us assume that A ships B goods on an order 
bill of lading which designates A as consignee. A mails the bill of lading, 
indorsed in blank, to B's bank, accompanied by a bill of exchange drawn 
on B for $500, payable at sight. The agreement calls for payment of the 
freight by B. If the goods are damaged in shipment by some act of God, 
the loss must be borne by B, since title is retained as security only. 

6-23. Voidable title. Where the seller has a title that may be voided 
by some third party, the buyer acquires a good title to the property, pro-
vided he purchases it in good faith without knowledge of the right of the 
third party. Thus, a party who has a right to rescind an agreement because 
of fraud has no right to do so after his buyer has resold the property to an 
innocent purchaser. 

In addition, a seller who sells goods, but retains possession of them, and 
then resells to, delivers to, and receives payment therefor from an innocent 
third party who does not know of the previous sale, passes good title to the 
third person. The buyer who obtains title to property but leaves it in the 
possession of the seller makes it possible for the seller to perpetrate a 
fraud. In the event of such misconduct, any loss must be suffered by the 
original buyer, unless he can recover from the seller. 

W A R R A N T I E S 

6-24. Express warranty. A warranty is an affirmation of fact or a 
promise by the seller, relating to the goods, which acts as an inducement 
for the buyer to purchase.® Warranties are of two kinds: express and 
implied. An express warranty is one which becomes part of the sale agree-
ment because of a direct statement or promise made by the seller; an 

® Logue et al. v. Hill, page 851. 
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implied warranty attaches itself to the contract by reason of the nature of 
the agreement. A buyer who desires a particular kind of warranty relative 
to the property should demand an express stipulation to that effect in the 
agreement. 

Two distinct factors combine to bring about an express warranty. First, 
the seller must make a statement of fact or a promise of future conduct 
concerning the property sold. Second, the statement or promise must be 
such as to induce, in some measure, the buyer to act. Statements of fact 
should be clearly distinguished from statements of opinion.'̂  Any repre-
sentation qualified by "I think" or "I believe" clearly expresses an opinion 
and does not form any part of a warranty. Furthermore, statements refer-
ring to the value of an article are usually considered matters of opinion. 
Ideas concerning the value of property must necessarily vary with the 
individual. Any reference to the quality of the article, however, is usually 
considered a statement of fact. 

Any conduct on the part of the buyer which indicates that he is relying 
on his own judgment or investigation rather than on the statement of the 
seller negatives the idea of a warranty. In order for a warranty to arise, 
the statement made by the seller must act as an inducement to the buyer 
to enter into the agreement. Furthermore, any general statement made by 
the seller, where the property is available and is being inspected by the 
parties, does not cover obvious defects. Thus, A sold B a horse, which was 
present and subject to inspection at the time of the sale. A made a state-
ment that the horse was sound "in every particular." It was held that the 
statement did not operate as a warranty against blindness, which was ap-
parent to anyone upon casual inspection. 

6-25. Implied warranty of title. The seller of personal property war-
rants, as an implied term of his contract of sale, that he has the right to 
sell and that no one having a paramount title will interfere with the quiet 
enjoyment of the property by the buyer. In addition, he warrants that the 
property is free from all liens, except those of which the buyer has knowl-
edge.® If the agreement be one to sell rather than one of sale, he warrants 
that he will have title to the specified property before the time it is to be 
transferred. 

To illustrate: A sells B a used automobile, honestly believing that he has 
title to it. C, having a better title to it, demands possession, and B sur-
renders the car to him. Good faith on A's part does not reheve him; he 
becomes liable to B for the purchase price and for any other damages 
suffered as a result of the breach of warranty. 

6-26. Warranty of fitness for a porticular purpose. Although goods 
lire most often sold by description or catalogue number, occasionally a 

T Saunders v. Cowl et al., page 852. 
Ward V. Hickerson, page 853. 
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buyer desires an article to fulfill a particular purpose. Where the buyer 
expressly or impliedly indicates to the seller the particular purpose for 
which he desires the goods and relies upon the skill or judgment of the 
seller, there arises an implied warranty that the goods will prove fit for the 
purpose. In such instances it is presumed that the seller is more familiar 
than the buyer with the results to be obtained from the use of particular 
property. In addition, an implied warranty of fitness may be annexed by 
the usages and customs of trade. Because of the nature of the business, it 
may be imphed in certain cases that the buyer desires an article for a 
special purpose. In ordinary cases, however, it must appear that the 
buyer rehes upon the skill of the seller and that he does not order the 
property by description or by its trade name.® Property purchased by its 
trade or patent name carries with it no implied warranty of fitness for a 
particular purpose since it is plain the buyer reUes upon his own judgment 
and not that of the seller. 

6-27. Warranty that goods are merchantable. A sale of goods by 
sample or description usually carries an imphed warranty that they shall 
be merchantable. Goods are merchantable whenever they are free from 
hidden defects and are fit for the use to which they are ordinarily 
placed. When goods are inspected by the buyer, there is no imphed 
warranty against defects which the examination should have revealed. 
Where goods are the subject of inspection, the buyer should be in as good 
a position as the seller to know whether the goods are merchantable. 
However, a warranty arises against defects which are hidden and not 
apparent upon an examination of the goods. 

In some respects a sale at retail, when the article of merchandise is dis-
played for the purpose of enabling the buyer to select the article desired, 
is not a sale by description. This is particularly true if the buyer takes the 
article from an open counter. Several courts have held that no imphed 
warranty of merchantability applies in such a case, but the better view 
seems otherwise. The buyer who selects a can of beans from a shelf is as 
effectively saying, "I want a can of beans," as the person who orders them 
over the telephone. 

At one time, only the grower, packer, or manufacturer warranted goods 
to be merchantable. The Uniform Act has broadened the rule so that it 
includes anyone regularly engaged in selling such goods. Thus, the war-
ranty of merchantability forms an implied part of all sales, except casual 
sales made by people not regularly engaged in selling the articles involved. 

Imphed warranties, as well as express warranties, may be provided 
against in the contract of sale. Waiver of imphed warranties must be 

« McNabb et al. v. Central Kentucky Natural Gas Co. et al., page 854. 
Ryan v. Progressive Grocery Stores, Inc., page 855. 

clearly expressed to be effective. A statement that only those warranties 
written into the contract shall attach to a sale does not have the effect of 
eliminating the implied warranties, more definite language being required 
to attain that end.̂ ^ 

In addition to being merchantable, goods ordered by sample must 
conform to the sample. Where ordered by both sample and description, 
the goods must correspond to the description as well as to the sample. 
It is not enough for the bulk of them to be hke the sample; the description 
must also be complied with. 

6-28. Extent of implied warranties. Warranties associated with a con-
tract of sale are usually applicable only between the seller and the buyer. 
Purchasers from the buyer have no contractual agreement with the 
original seller, and warranties are normally dependent upon there being 
privity of contract between the parties involved. Thus, when a consumer 
purchases an article from a retailer, and a hidden defect in that article 
then appears, the consumer has no right of recovery against the manu-
facturer, packer, or grower. The warranty of the manufacturer extends 
only to the jobber or retailer to whom the manufacturer sold the product. 
The only recourse of the consumer, in case the merchandise is defective, 
is to look to the retailer upon express or implied warranties. 

There is one generally recognized exception to the rule just stated. If the 
article or product sold is one that, if defective, would prove dangerous 
to human life while being used in the normal way, many courts permit the 
ultimate consumer to recover from the manufacturer, packer, or grower, in 
addition to recovery from the retailer.̂ ^ This exception is most usually 
apphed in cases where the product sold consists of food, beverages, or 
drug preparations, although some decided cases involve other products. 
Different theories have been used in permitting such recovery. Many 
courts permit recovery in tort based upon negligence in the preparation 
of the product. Other courts take the position that warranties, express or 
implied, extend to the consumer irrespective of privity of contract. This 
theory appears frequently, especially in the more recent decisions. In 
offect, this means that the warranty runs with the goods. Other theories 
have been resorted to at times to reach the same result.̂ ^ 

If the agency which causes an injury is a natural element of the product 
consumed, many courts refuse to allow recovery by the injured consumer. 
Unless the injury is caused by some object not usually associated with the 
product, no recovery is permitted. For example, small bones in meat or 
fish dishes, which cause injury to the consumer, are not foreign objects al-

11 Frigidinners, Inc. v. Branchtown Gun Club, page 856. 
12 Smith V. Ford Motor Company, page 857. 
13 Baxter v. Ford Motor Co. et al., page 859. 
" Swift & Co. V. Wells, page 860. 
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though a piece of metal in the food clearly would be. Courts which make 
this distinction between natural and foreign objects often base their 
decision on the premise that the consumer should be aware that natural 
but harmful elements may be present, and guard against the possibihty 
of injury.!® 

R E M E D I E S 

6-29. Remedies of seller where buyer refuses delivery. Whenever the 
seller properly performs by tendering delivery of the quality and quantity 
of goods ordered by sample or description, he is entitled to have the 
purchaser accept the goods and make payment. Delivery and payment are 
presumed to take place contemporaneously unless a different time for 
payment has been provided in the agreement. A refusal by the buyer to 
accept the goods and to pay for them gives the seller a right to recover 
damages only. His damages are dependent upon the current market pric(! 
of the goods at the time of the buyer's refusal. In case the agreement 
relates to goods for which there is no available market, a tender of 
delivery gives to the seller a right to recover the full contract price. This 
rule applies particularly to goods manufactured especially for the buyer. 

Where title has passed to the buyer before delivery, as in the case of 
ascertained goods, and he refuses to pay, action may be maintained for 
the full purchase price. The same remedy is also available where the 
buyer, regardless of delivery or the passing of title, is to make payment 
at a certain time, and the buyer wrongfully does not make payment. 

6-30. Unpaid seller's lien. The unpaid seller or goods, who is in pos-
session of them, although title may have passed to the buyer, is entitled 
to retain possession under a lien until payment of the purchase price 
where the goods are to be paid for when delivered; the period of credit 
has expired; or the buyer has become insolvent. In other words, the unpaid 
seller has a lien upon the goods until such time as they are delivered or 
paid for unless the period of credit previously agreed upon has not ex-
pired.i® Thus, goods in the possession of the seller, unless paid for or 
purchased on credit, may not be levied upon by creditors of the buyer, 
although title has passed. Even though credit was bargained for, the levy 
may not be made without payment for the goods, if the buyer has become 
insolvent or the credit period has expired. The unpaid seller who has 
delivered a part of the goods called for by the contract, may maintain his 
hen on the undelivered portion of the goods remaining in his possession, 

15 Adams v. Great Atlantic & Pacilic Tea Co., page 862. 
1® Kampmann et al. v. Mclnerney, page 863. 

unless his action in making partial delivery indicates that he is giving up 
his lien on all the goods. 

Insolvency as used in the law of sales means the inability of the buyer 
to meet his current demands as they fall due. Failure of the debtor to 
satisfy his obligations in the ordinary course of business makes him in-
solvent and gives a seller the right to invoke an unpaid seller's lien or to 
stop goods in transit. 

6-31. Stoppage in transitu. An unpaid seller who has parted with 
possession of the goods to some transportation agency may, in the event 
of the insolvency of the buyer, stop the goods in transit, even though title 
may have passed to the buyer. The unpaid seller, for the purpose of main-
taining his lien, is considered as being in possession of the goods until they 
are delivered by the carrier to the buyer. The insolvency of the buyer 
gives the seller a right to demand a return of the goods as long as they 
have not been delivered to the buyer. He must, however, pay the neces-
sary transportation charges to the carrier. The right of stoppage in 
transitu is terminated by delivery of the goods to the buyer, whether the 
buyer has obtained them during transit or after arrival at their destination. 
However, as long as the carrier is still in possession, unless it has wrong-
fully refused delivery or unless it holds the goods in storage under a 
subsequent agreement with the buyer, this right of the seller to demand 
a return of the goods continues. 

Notice must be given to the carrier in ample time so that it may com-
municate, by the use of reasonable diligence, with its agent in charge of 
the goods. Delivery of the goods to the buyer, before notice can reach 
the agent in charge, terminates the lien of the seller. 

6-32. Right of resale. The unpaid seller who has a lien upon the 
goods is entitled to resell them within a reasonable time after the buyer has 
been in default in payment of the purchase price. If the goods are of a 
perishable nature, the right to resell arises immediately upon the default 
of the buyer. The seller is under no duty to notify the buyer of his inten-
tion to resell, although a failure to give notice is relevant in determining 
whether a reasonable time elapsed prior to the resale. If a loss results from 
the resale, the buyer must make good the loss, but if a profit results, the 
seller is under no obligation to account to the buyer for it. 

If the buyer has been in default for an unreasonable time, the seller 
may, instead of reselling the property, merely rescind and look to the 
l)uyer for any damages suffered. Rescission will not be considered as hav-
ing taken place unless he has given notice to the buyer or has in some 
other way definitely indicated his intention to rescind. 

Once delivery of the goods to the buyer has been made, the only 
remedy of the unpaid seller is to bring suit for the purchase price. He 
may not rescind and demand the return of the property. Known insolvency 
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on the part of the buyer does not amount to fraud and gives to the seller 
no right to rescind. Rescission may take place where title has been re-
tained as security, but this situation forms a conditional sale and is con-
sidered in detail elsewhere. 

6-33. Remedies of the buyer. Where title to the goods has passed 
to the buyer and the seller wrongfully neglects or refuses to deliver the 
goods, the buyer may bring suit to recover damages resulting from con-
version or initiate an action of replevin to gain possession of the prop-
erty. '̂' If the agreement consists of a mere contract to sell unascertained 
goods and the seller defaults, the buyer may bring suit for damages. In 
the absence of extenuating circumstances showing special damages, he is 
limited in his recovery to the difference between the current market price 
and the price which he has agreed to pay. 

6-34. Remedies for breach of warranty. Any warranty made by the 
seller that proves to be false gives to the buyer a choice of four remedies. 
He may accept or keep the goods and set up the breach of warranty as a 
partial extinction of the purchase price, or he may accept or keep the 
goods and recover for the damages sustained. He may refuse to accept the 
goods where title has not passed and maintain an action against the seller 
for damages arising from the breach of warranty; or he may rescind the 
agreement, and, if the goods have been delivered, return them and recover 
any part of the purchase price which has been paid. 

If the buyer has received the goods, he may not rescind the sale if he 
knew of the breach of warranty at the time he accepted them; if he fails 
to notify the seller within a reasonable time after he learns of the breach; or 
if he fails to return the goods in substantially the same condition in which 
they were received. In such cases he is limited to an action for damages. 

6-35. Inspection of goods. Upon receipt of goods the buyer always 
has the right to inspect them before acceptance. If the inspection discloses 
that they do not conform to the description, sample, or warranties, or that 
the quantity is greater or less than ordered, the buyer may reject the 
property. An acceptance of the goods by the buyer, after an inspection ha.s 
revealed a defect of some character, constitutes a waiver of the right to 
rescind and limits the buyer to his remedy for damages. Thus, if A orders 
from B a gross of cut-glass tumblers which are described as having certain 
markings, and those received have entirely different markings, the buyer 
may either return them, or keep them and deduct from the purchase price 
the damages occasioned by the breach. 

If the buyer accepts or retains a shipment of goods containing less than 
the amount ordered when he knows the seller does not expect to ship the 
balance, he is obligated to pay at the contract rate. For those goods 
received and used or disposed of before it is known that the seller does not 

Abraham v. Karger, page 864. 
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expect to perform in full, the buyer is obligated to pay only for their 
reasonable value to him. The buyer who receives more than he has ordered 
may accept the correct amount and reject the excess or he may accept the 
full amount, in the latter case being liable for all at the contract rate. 
These rules relating to under- and over-contract shipments, however, are 
subject to trade custom or previous dealings between the parties. 

The buyer has no right to inspect goods which are shipped C.O.D. until 
after he has paid the purchase price. If defects are revealed by a later 
inspection, however, he may return the goods and demand his purchase 
price. 

N E G O T I A B L E D O C U M E N T S O F T I T L E 

6-36. Duties of bailee. A negotiable document of title is a written 
instrument that indicates that certain goods are in the possession of a 
given bailee and will be delivered to the order of the person named 
therein—or to bearer, if so worded. Negotiable warehouse receipts and 
bills of lading are the best-known documents of this character. A public 
warehouse which issues a negotiable receipt is not at liberty to surrender 
the goods to the original bailor unless he surrenders the receipt for cancel-
lation. The receipt is a symbol of the goods described thereon and must 
l)e presented in order that the goods may be obtained. The ware-
house that surrenders goods without the return of the receipt may be 
called upon for the goods by someone who has purchased the document. 
The goods should be delivered only to the person in possession of the 
receipt and then only in case it has been properly indorsed when such 
was required. Much the same can be said of a common carrier or any other 
organization which issues a negotiable document of title. 

If the instrument is originally drawn to bearer, title to it can be trans-
ferred without indorsement. Where it is drawn to a certain person or order, 
however, his indorsement must appear on the instrument before anyone 
can obtain title thereto. A forged indorsement is ineffective and does not 
pass title. An instrument properly indorsed in blank becomes bearer paper 
and may thereafter be transferred by delivery, whereas a special indorse-
ment—to a certain person—requires that it again be indorsed in order to 
offectuate a transfer. 

6-37. Rights of purchaser. A bona fide purchaser of a negotiable 
document of title takes it free of certain equities of ownership. The Uni-
form Bills of Lading Act provides that a bona fide purchaser of a bearer 
bill of lading, or of one that is indorsed in blank, takes good title thereto. 
Thus, a thief or a finder of such an instrument can sell it to an innocent 
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party and pass good title. The law in most states, as yet, does not extend 
such freedom to the circulation of other negotiable documents of title. It 
provides that the holder of a bearer document, or of one which has been 
indorsed to him, may transfer good title to an innocent third party, al-
though the holder violates a trust in so doing. Thus, it is only where one 
has been entrusted with the document that he can transfer good title. If he 
holds it as an agent for a certain purpose and wrongfully disposes of it, 
the purchaser obtains good title to it.̂ ® 

One who is persuaded to dispose of a negotiable document of title by 
reason of fraud, mistake, or duress cannot recover it from a bona fide 
purchaser. To illustrate, let us assume that A, upon delivery of goods to 
a public warehouse, receives a negotiable warehouse receipt. B, by mis-
representing his financial standing, induces A to sell the goods to him on 
credit. The warehouse receipt is indorsed to B, who indorses it and sells 
it to C, an innocent purchaser. It is clear that C's claim to the goods is 
superior to A's—A's only recourse being to recover from B for his fraud. 

It should be borne in mind that if the original bailor of the goods—one 
who delivered them to the carrier or warehouse—had no title to them, a 
subsequent purchaser of the document of title could get no title to the 
goods. A negotiable document of title is valuable only where its first 
possessor had title to the goods represented thereby. A thief cannot pass 
title to stolen property by delivering it to a public warehouse and then 
selling the negotiable warehouse receipt which he receives therefor. 

The Uniform Bills of Lading Act makes a carrier responsible for bills 
of lading which are issued when no goods are delivered. Thus, an agent 
who fraudulently issues a negotiable bill of lading without receiving any 
goods makes it possible for an innocent purchaser thereof to recover from 
the carrier. Before the Uniform Bills of Lading Act was adopted, the 
courts were in serious conflict as to the rights of the parties, but, where 
the Act has been adopted, responsibility for the agent's misconduct clearly 
rests upon his principal. 

6-38. Liability of indorsers. The indorser or transferor of a negotiable 
document of title makes three distinct warranties: 

1. He warrants that the instrument is genuine. One who purchases a 
forged document of title may, upon discovery of the forgery, recover from 
the indorser. In case it is bearer paper and unindorsed, he recovers from 
the person who sold it to him. 

2. He warrants that he has a legal right to negotiate or transfer it. This 
assertion is in effect a warranty that his title to the document is good. 

3. He warrants that he has a right to transfer title to the goods and that 
the goods are merchantable or fit for a particular purpose, if the sa](;s 
agreement implies such. In this case he makes the usual implied warranti(!s 

Roland M. Baker Co. v. Brown, page 865. 
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that accompany any sale of goods: namely, title, merchantability, and, 
possibly, fitness for a particular purpose. 

It should be noted that he does not warrant performance by the bailee. 
His warranties are satisfied when the purchaser obtains a good right 
against the warehouseman or carrier. If the bailee has misappropriated 
the goods or refuses to surrender them, the holder of the document has, 
as his only recourse, an action against the bailee who issued the document. 

6-39. Effect of Commercial Code on the law of sales. The Commer-
cial Code deals extensively with the subject matter of the law of sales. 
Many of the developed concepts in this field have been clarified and ex-
panded, and in a number of instances, altered, to conform to modern 
business practices and legal thinking. Some of the provisions of the Code 
will be discussed without presenting the detailed language of the Code 
itself. 

Warranties. In the area of warranties, the Code in general recognizes 
both express and implied warranties much as has been customary under 
the Sales act, with some changes in definition and clarity. For example, in 
dealing with the implied warranty of merchantability, if the seller is a 
merchant in goods of the kind sold, the Code goes into some detail as to 
the application and limitation as to the meaning of the term. The war-
ranty covers both container and contents and must agree with all state-
ments made on the label. The Code also provides that if food or drink is 
served for consumption, the transaction is a sale and covered by the 
warranty, which provision determines an issue upon which the states are 
presently in conflict. 

The implied warranty of fitness for a particular purpose is created, 
imder the Code, if the seller is aware of the purpose which the buyer has 
in mind, and that the buyer is relying on the seller's judgment. The buyer 
need not specifically tell the seller his purpose if the seller is otherwise 
aware of the facts. The seller need not be a merchant for this warranty to 
upply if these two mentioned requirements are present, nor is the war-
ranty necessarily eliminated by a sale of an article under a trade name 
if the seller has recommended it for the buyer's purpose. 

A seller's warranty, express or implied, is specifically extended so as to 
run in favor of members of the buyer's family and guests if any such 
person could reasonably be expected to use the product purchased, and is 
injured in person by breach of the warranty. To this extent, the more 
modern view that many of the courts have been adopting on this problem 
has become the rule under the Code. 

Warranties can be negatived or limited providing this is done in such a 
conspicuous way that it is certain that the buyer is not misled. Also, in 
absence of such exclusion, warranties are, as far as possible, to be con-
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strued as being cumulative and consistent as to each other, unless the 
situation reasonably demands a different interpretation. 

Passing of title. Assuming no agreement to the contrary, the title to 
goods passes when the seller has made physical delivery of proper goods 
in accordance with the contract, which delivery may be at the point of 
shipment or at the point of destination, depending on the requirements 
of the contract. If the contract concerns ascertained goods which are not 
to be moved, the title will pass at the time of sale. If the goods have been 
delivered to a buyer who obtains a voidable title, a good faith purchaser 
from the buyer will obtain a good title. 

Risk of loss. The risk of loss to the goods rests with the buyer as soon 
as the goods are delivered by the seller to the carrier, if the seller is not 
required by the contract to deliver the goods to a specific place. If the 
seller is required to deliver the goods to a specified destination, the risk 
of loss passes to the buyer as soon as the goods are tendered to the buyer 
so that the buyer can then take delivery from the carrier. These rules 
assume the seller has properly observed the requirements of the contract 
and that the parties have not otherwise provided in the agreement. If the 
seller has not followed the terms of the contract, the risk of loss is with 
the seller until such time as he does act in accordance with the contract 
or the buyer accepts the goods. If the buyer is at fault, the risk of loss of 
any goods not covered by the seller's insurance will rest upon the buyer. 
It will be observed that the risk of loss, in general, is determined by 
possession of the goods rather than by the holding of title, as is now true 
under the sales act. 

Inspection. In general, the buyer has the right to inspect the goods 
before payment or acceptance unless the contract otherwise provides. If 
so provided in the contract, the buyer may be required to pay for the 
goods before inspection, but his rights and remedies are not affected 
should the subsequent inspection disclose that the contract has not been 
performed properly by the seller. The buyer is required to pay the ex-
penses of inspection. These, however, may be recovered from the seller if 
the goods do not meet the terms of the contract and the buyer rejects 
them. 

Unpaid seller. The rights of the unpaid seller given under the Sales 
acts are retained in the Code. That is, such rights as lien, stoppage in 
transitu, rescission, and resale are still available to the seller under proper 
circumstances, but the Code permits, in addition, that the seller may 
reclaim the goods from the buyer where the buyer has received goods on 
credit, if the buyer is insolvent. However, the seller must demand the 
goods within 10 days from the time that the buyer has received them. If 
the buyer has made a written misrepresentation of solvency in writing to 
the seller within three months before receiving the goods, the 10 day limit 
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does not apply. This right to reclaim by the seller is inferior to the rights 
of a good-faith purchaser from the buyer and also to the rights of other 
lien creditors. Should the seller pursue this right to reclaim successfully, 
he has no other remedy with respect to the goods. 

Rights of the buyer. The rights of the buyer against the seller in the 
event that the contract has not been performed by the seller have been 
increased in several respects. For example, a buyer who has paid part or 
all of the price of the goods and has them in his possession is given a 
security interest to the extent of his payment, if the goods are properly 
rejected. He may resell the goods to obtain repayment for his reasonable 
expenses incurred in the inspection, care, transportation, and receipt of 
the goods, in addition to his payments made on the goods. The buyer may 
choose, in case of breach by the seller, to "cover" by purchasing sub-
stitute goods from some other source. As long as the new purchase is 
made in good faith and without undue delay, the buyer may recover from 
the seller the difference between the cost of "cover" and the contract 
price and, in addition, any incidental damages resulting to the buyer from 
the seller's breach. 

Within certain limits, the parties are free to provide in the contract for 
remedies in addition to, or as substitutes for, those given in the Code. If 
the provision is too broad, it will be ignored and the usual remedies given 
under the Code in absence of such a clause will be available to the 
parties." 

S A L E S C A S E S 

MILLER V. SEAMAN et a\. 
1896, 176 Pa. St. 291, 35 Atl. 134 

Action by Miller to recover for some lumber alleged to have been sold 
to the defendant, but which had been borne away by a flood before 
delivery. The lumber had been delivered in part only when the flood 
occurred. 

WILLIAMS , J. . . . The object of this action is to determine whether 
the plaintiff or the defendant must bear the loss so occasioned, and this 
must depend on which of them held title at the time the flood came. The 
provisions of the contract . . . amount to an agreement to sell all the 

' This discussion of the Code is based upon the 1957 Official Text with Comments 
of the Uniform Commercial Code. This text is used for this purpose with the per-
mission of the American Law Institute and the National Conference of Commissioners 
on Uniform State Laws. When the 1957 text is quoted directly, the following acknowl-
edgement is made: "Copyright 1958. Reprinted with the permission of the American 
Law Institute and National Conference of Commissioners on Uniform State Laws." 
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lumber in the eleven piles, not in a lump or for a gross price, but by the 
1,000 feet, at the price of $8.25 per 1,000 feet. The quantity is not to be 
estimated or to be ascertained at once in any other manner, but is to be 
obtained by actual measurement, when, and as often "as the lumber is 
loaded, measured, and inspected by Mr. Sam Aurand, upon the order of 
the purchaser." The actual delivery is not made when the lumber is loaded 
in the yard, but the seller delivers it to the purchaser "f.o.b. cars Williams-
port." The price is to be paid on the quantity contained in each shipment 
ordered within thirty days after shipment, and shipments are to be made 
only as ordered by the purchaser until June 1, 1894. . . . 

It is clear that the defendants had no right to take possession of these 
piles as piles of lumber. If they had attempted it. Miller could have 
proceeded, either by replevin or trespass, against them. They could not 
have sold the lumber in a lump, and delivered it to a purchaser. . . . The 
lumber swept away by the flood had not been ordered by the purchaser; 
it had not been inspected, measured, or loaded by the seller, and delivered 
at Williamsport for the buyer. When the time came for ascertaining its 
quantity, it was not in the yard of the Dent Lumber Co. to be inspected 
and measured or estimated, and delivery was therefore impossible. The 
title had left the plaintiff only as orders had been filled and shipped, and, 
as to all that remained on the yard, it liad never left him. 

Judgment for defendant. 

PLUMMER V. KINGSLEY 
1951, 190 Oregon 378, 226 P.2d 297 

Plummer brings this action of replevin to recover a certain automobile. 
The car in question was sold for $800 cash to one Davis, the latter giving 
his check in settlement with the understanding there was no deal until 
the check cleared. Possession of the car was surrendered to the buyer and 
the certificate of title properly indorsed in blank by a former owner of the 
car was placed in his hands. Davis, whose check was returned n.s.f., sold 
the car to the defendant. The plaintiff contended that Davis received no 
title and could pass none to the defendant. The lower court gave judgment 
for the plaintiff, and the defendant appealed. 

B R A N D , J . . . . Williston, in his work on sales, writes: "Sometimes 
after a bargain for a cash sale the buyer gives in payment of the price a 
worthless check, and it has been held that such a false check is no pay-
ment; and that not only does no title pass to the fraudulent buyer, but 
that the seller may assert his title against an innocent purchaser from th(r 
buyer." 2 Williston on Sales, Revised Ed. § 346a, p. 343. . . . Williston 
argues at length that these decisions are unsound. He concedes, however, 
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that the parties could agree that title should not pass unless the check is 
paid, although he believes that in the ordinary case, a seller for cash, 
receiving an n.s.f. check, assents to transfer of ownership in the goods. 
We quote: ". . . If a seller should say 'you must not deal with these goods, 
though I have put them in your hands, until I collect the check,' that 
would show an intent not to transfer the property to the buyer. . . 
2 Williston on Sales, Revised Ed., § 346a, p. 344. 

In view of the findings and the undisputed evidence that there was to 
be "No deal" until the check was cashed, we think the learned author 
would agree with our conclusion that no title passed from the plaintiff 
to Davis in the case at bar. 

The more serious question for decision is whether the defendant can 
successfully claim title by estoppel as against the claim of ownership by 
the plaintiff. Since the car was in Oregon at the time of the transaction 
between Davis and the defendant, the law of this state should determine 
the issue. Restatement, Conflict of Laws, § § 255 to 257. This principle is 
conceded by the plaintiff. 

The plaintiff relies upon the familiar general rule stated in American 
Jurisprudence: 

T h e general rule that a purchaser can acquire n o be t ter t i t le t h a n that pos-
.sessed b y his vendor finds application in replevin actions. So , the r ightful owner 
of property purchased f rom a trespasser m a y recover the same in an act ion of 
replevin against the purchaser , i rrespect ive of good faith. . . . 

. . . T h e owner of personal property may, by plac ing it in t h e p o w e r of 
another to defraud innocent purchasers b y an apparent ly val id transfer of the 
property, bar himself from cla iming it, and it has b e e n said that h e t h e r e b y 
divests t h e title from himself . . . . 4 6 Am. Jur . , Sales , § 4 6 3 , p. 6 2 6 . 

Concerning the particular situation in which a bad check is knowingly 
given in payment for chattels on a cash sale, we read the following: 

Although as b e t w e e n the part ies to a sale of personal a property , a c h e c k or 
draft given b y the b u y e r and a c c e p t e d b y the seller constitutes only a condi-
tional p a y m e n t and title does not pass until t h e paper is paid, if there has been 
an actual delivery of the goods to t h e b u y e r b y t h e seller, according to the 
weight of authority, a b o n a fide purchaser from the buyer without not ice of the 
(equities of the seller obtains a title which protects such purchaser against the 
demand of the seller to b e repossessed of the goods or to h a v e a trust dec lared 
in his favor in the proceeds thereof . S u c h result has b e e n justified on t h e theory 
of a n estoppel against the seller arising out of his ac t in delivering t h e property 
to the buyer , and also upon t h e pr inciple that w h e r e one of two innocent persons 
must suffer for t h e fraud of a third person, the loss should fall on h im who, b y 
his imprudence , enab led such third person to commit the fraud. O t h e r authority 
takes the position that s ince title does not pass w h e r e t h e c h e c k or draft is 
accepted as a condit ional p a y m e n t only, the goods m a y b e rec la imed from a 
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subsequent purchaser upon t h e dishonor of t h e c h e c k or draft w h e n presented 
for payment , if t h e seller has not b e e n guilty of such conduct or laches as will 
c reate an estoppel against him. This result has b e e n r e a c h e d in re l iance upon t h e 
provision of the U n i f o r m Sales Act that w h e r e goods are sold b y a person who 
is not the owner thereof , and w h o does not sell t h e m under the authority or 
with the consent of the owner , t h e b u y e r acquires no b e t t e r title to t h e goods 
than the seller had , unless t h e owner of the goods is b y his conduct prec luded 
from denying t h e seller's authority to sell . . . 4 6 A m . Jur . , Sales, § 4 7 8 , p . 
6 4 4 . 

. . . We limit our decision to the facts of the instant case in which the 
owner expressly retained title until cash payment should be made but in 
which he did deliver to the fraudulent purchaser both the car and the 
certificate of title. We hold that when an owner voluntarily clothes the 
fraudulent or criminal purchaser with indicia of title and delivers to him 
the possession of the chattel, he will be estopped to assert his title as 
against one who for value and in good faith and without notice, purchases 
the chattel in reliance upon the apparent o\vnership of the one so entrusted 
with possession and indicia of title. . . . 

Judgment for defendant. 

HUNT V. WYMAN 
1868, 100 Mass. 198 

Suit by Hunt on an account annexed for $250 as the price of a horse. 
The plaintifiF had the horse for sale and the defendant inquired about it. 
The defendant said that "if he would let him take the horse and try it, 
if he did not like it he would return it, in as good condition as he got it, 
the night of the day he took it." The plaintiff consented and, while being 
taken by defendant's servant, the horse escaped, ran away, and was 
severely injured. The horse was in a stable incapable of being returned and 
plaintiff sued for the sale price. 

WELLS , J. Upon the facts stated in this case, there was a bailment and 
not a sale of the horse. The only contract, aside from the obligations im-
plied by law, must be derived from the statement of the defendant, that, 
if the plaintiff "would let him take the horse and try it, if he did not like 
it he would return it in as good condition as he got it." This contract, it 
is true, is silent as to what was to take place if he should like it, or if he 
should not return it. It may perhaps be fairly inferred that the intent was 
that if he did like the horse he was to become the purchaser at the pricc 
named. But, even if that were expressed, the sale would not take effect 
until the defendant should determine the question of his liking. An option 
to purchase if he liked is essentially different from an option to return 
a purchase if he should not like. In one case the title will not pass until 
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the option is determined, in the other the property passes at once, subject 
to the right to rescind and return. . . . This action being founded solely 
upon an alleged sale of the horse for an agreed price cannot be maintained 
upon the evidence reported. 

Judgment for defendant. 

O'KEEFE V. LEISTIKOW 
1905, 14 N.D. 355, 104 N.W. 515 

Action by O'Keefe for the purchase price of 70 bushels of flax. The 
defendant inquired if the plaintiff had any flax for sale. He was informed 
that such was the case and that he desired $2 a bushel for it. The de-
fendant then said he would take 70 bushels of flax on the Ops farm at 
$2 a bushel. He failed to take it, and in plaintiff's suit for the purchase 
price, he insists that title did not pass because the 70 bushels formed part 
of a larger mass, and no selection has been made. 

M O K G A N , C . J. . . . The defendant's contention is that title did not pass, 
for the reason that the 70 bushels of flax were not separated from the mass 
with which they were mingled. . . . It is an undisputed fact that the flax 
was all of one quality and grade, and fit for seeding purpose. Was a 
separation from the mass, or the measuring of 70 bushels, a condition 
precedent to the passing of the title to the defendant? We agree that it 
was not. . . . The flax was in bulk, but its separation is not necessarily a 
condition precedent to the passing of title. Whether the title passes or 
not under circumstances depends upon the intention of the parties, to be 
gathered from the terms and conditions of the contract and the circum-
stances surrounding and attending the sale. . . . It seems to be gen-
erally held that, if the property sold is mixed with other property not like 
in quality or size and a certain grade or quality only is sold, then the 
separation and selection is presumptively a condition precedent to the 
passing of title. It is also held in many cases that, if there must be 
measuring or selection of certain kinds of property from a mass before 
the price can be ascertained, then no title presumptively passes. These 
rules are always subject to the intention of the parties. In this case the 
property was identified and ascertained. The subject-matter of the contract 
was specified as 70 bushels of flax on the Ops farm. The price was fixed. 
Delivery was not dependent on the payment of the price, but pre-payment 
waived. Nothing was undetermined, or dependent upon measuring or 
weighing of the flax. The mere fact that the 70 bushels were mingled with 
other flax is not of controlling importance. . . . The buyer and seller 
became tenants in common of the flax, each having a right to take his 
.share therefrom. 

Judgment for plaintiff. 
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SMITH CO. V. MOSCAHLADES 
1920, 183 N.Y.S. 500 

The plaintiff, Smith Company, contracted to sell to defendant 400 casks 
of codfish, to be shipped from St. Johns, Newfoundland, "c.i.f. New York." 
The ship which carried the fish was sunk by a German submarine. The 
insurance procured did not cover such a loss and no war risk insurance was 
obtained. The plaintiff sues for $13,040, the unpaid balance of the pur-
chase price. 

LAUGHLIN, J . . . . Under such contracts the seller fulfills all of his 
obUgations by putting the cargo on board and forwarding to the purchaser 
a bill of lading and a policy of insurance of the kind then current and 
customarily issued in the trade and if the goods had not been paid for in 
advance it was customary to present a draft for the purchase price, ac-
companied by the bill of lading and policy of insurance and a credit slip 
for the insurance and freight, if not actually paid for by the shipper which 
documents were to be delivered to the purchaser on his paying the draft, 
and the insurance is for the protection of the purchaser who assumes all 
the risks after the goods have been placed on board; and this constitutes a 
delivery by the seller under such a contract and the title thereupon passes 
to the buyer, even though it be stated in the contract that delivery was to 
be made at the point of destination. . . . 

The only significance now attached to the claim that this was a New 
York contract is that counsel for respondents argues therefrom that the 
custom at New York with respect to the nature of the insurance the 
shipper was required to procure was controlling. That point was insisted 
upon by the defendants on the trial, and on their objection the court 
excluded considerable competent evidence offered by the plaintiff to 
show that the universal custom at St. Johns and current in the coastwise 
trade between that port and New York at the time and at all times prior 
to the saihng of the Stephano was for the seller to procure only marine 
insurance, and that such insurance only was procured and was customarily 
accepted by purchasers in New York City. I am of opinion that the con-
tract was made at Newfoundland, for it became binding and effective only 
by the last telegram sent by the plaintiff from St. Johns. . . . 

I do not, however, regard that as material, for it seems to me quite plain 
that the custom and usage in the Ught of which the contract is to be 
construed in determining the nature of the insurance which it was the 
duty of the shippers to procure were the custom and usage on the part of 
shippers, on whom the duty of procuring the insurance devolved in this 
particular coastwise trade; and it would seem, therefore, that it was the 
general custom and usage then current and followed by shippers of such 
freight from St. Johns to New York, which necessarily would imply the 

s a l e s 851 

same custom and usage on the part of the purchasers in New York in 
accepting such insurance. 

Judgment for plaintiff. 

LCM3UE et al. V. HILL 
1951, (Ark.) 238 S.W.2d 753 

Action by Hill against Logue and others for the purchase price of a 
used tractor, the sale price being $1,400. The defendant claimed breach 
of express warranty and denied any hability. The evidence indicated that 
Hill induced the sale by stating the tractor was "in first class shape," and 
that "it was in A-1 shape." The lower court held this to be an express 
warranty and allowed recovery for the sum of $1,159.65, allowing $240.35 
deduction for the breach of warranty. Both parties appealed. 

MCFADDIN, J. . . . Sec. 6 8 - 1 4 1 2 , Ark. Stats., is a part of the Uniform 
Sales Act adopted by Act 428 of the 1941 Arkansas Legislature and says: 
"Any affirmation of fact or any promise by the seller relating to the goods 
is an express warranty if the natural tendency of such affirmation or 
promise is to induce the buyer to purchase the goods, and if the buyer 
purchases the goods in reliance thereon. No affirmation of the value of 
the goods, nor any statement purporting to be a statement of the sellers 
opinion only shall be construed a warranty." 

That the tractor was not in "first class shape," or "A-1 shape," when 
sold to Logue is established by an abundance of evidence. It needed some 
new rings, connecting rods, and other parts to be "in first class shape" for 
the work contemplated by the parties. Logue produced paid receipts for 
$240.35 covering various repairs, and testified to other items for which he 
had no receipt. Even when we disregard—as we do—the repairs neces-
sitated by the damage to the tractor caused by Logue's son, nevertheless, 
we cannot say that the amount of $240.35 allowed by the Chancery Court 
is shown to be excessive: particularly when Hill's brother testified that the 
tractor was not in good running condition; and the witness, Coins, testified 
that the cylinders were so worn that some of the rings broke. 

Logue claims that he rescinded the purchase contract as soon as he 
found the tractor to be defective; and therefore he says he is not liable 
for any part of the purchase price. He claims rescission under § 68-1469, 
Ark. Stats., which provides in subdivision (1) (d): "Where there is a 
breach of warranty by the seller, the buyer may, at his election . . . re-
scind the contract to sell or the sale and . . . if the goods have already 
been received, return them or offer to return them to the seller. . . 

But in making this claim for rescission, Logue has failed to bring himself 
within the requirement of subdivision (3) of the same Statute, which 
reads: "Where the goods have been delivered to the buyer, he cannot 
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rescind the sale . . . if he fails to notify the seller within a reasonable 
time of the election to rescind, . . 

The evidence in the case at bar shows that Logue kept the tractor, used 
it aU during the spring and summer of the crop year, and made no offer 
to return it until afteî  he had gathered his cotton crop in the fall of the 
year. Logue's own witnesses placed a value of several hundred dollars 
on the tractor independent of the value of the attachments. From the 
evidence, it is apparent that Logue did not rescind within the time and 
manner required by the Statute. Thus, all the relief that Logue can claim 
is that provided in subdivision (1) (a) of the same Section, which says: 
"Where there is a breach of warranty by the seller, the buyer may, at his 
election—. . . keep the goods and set up against the seller, the breach of 
warranty by way of recoupment in diminution . . . of the price." 

The Chancery decree allowed Logue such relief in the sum of $240.35, 
as previously stated. 

We affirm on both direct appeal and cross-appeal. 

SAUNDERS V. C O W L et al. 

1938, 2 0 1 Minn. 6 7 4 , 277 N . W . 12 

Action by Saunders to recover the price of a used tent. The defendant 
asserted breach of warranty as a defense and seeks to recover the partial 
payment made at the time of purchase. The defendant knew little about 
tents or canvas, and although he inspected it when it was folded, it seemed 
clear that he was unwilling to rely upon his own judgment. The contract 
included a statement that it was to be "in good condition on delivery." 
The tent later proved to be valueless and the plaintiff insisted that the 
statement was not a warranty. 

PETERSON, J . . . . The provision in the contract "in good condition" 
relates to the quahty of the goods. . . . Quality of goods includes their 
state or condition. The word "good" itself, when used in connection with 
chattels, refers to their condition, that they are sound, rehable, right and 
not depreciated and the like. . . . In Skoog v. Mayer Bros. Co., 122 Minn. 
209,142 N.W. 193,194, decided in 1913, it was held that it is not necessary 
to use the word "warranty or its precise equivalent" but that "it is enough 
if the vendor definitely undertakes that the thing sold shall be of a certain 
kind or quality. . . Where it appears that the word "good" is used to 
designate the quality, kind, or condition of goods sold, it is an affirmation 
of facts, or promise, as the case may be, and not a mere expression of 
opinion. . . . 

It is contended that there is no warranty because the defendant did not 
rely upon any representation or affirmation made to him by plaintiff con-
cerning the tent, and that he inspected the tent and ascertained for himself 
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that it was all right. The buyer may rely upon the affirmation of the seller 
rather than his own inspection where, as here, the inspection fails to reveal 
to him defects, either because of their being latent and concealed or be-
cause of the buyer's inability to perceive and realize the defects from 
such inspection. . . . He may rely on the seller's contract of warranty as 
protection against defects even though he has made some inspection. The 
question of patent defects in the tent is not in the case. There is no 
testimony that the defects were patent. Defendant's evidence, which is 
not contradicted, is that he did not understand canvas. The warranty in 
this case was a provision of the contract of sale. 

W A R D V. H I C K E R S O N 

1950, (Tenn.) 2 3 6 S . W . 2 d 9 9 3 

This was a suit by Ward against Hickerson to recover the amount paid 
to the defendant for a 1942 Ford Sedan. Recovery was had in the court 
below and the defendant has appealed. 

HOWELL, J . . . . There was ample competent evidence to justify the 
jury in finding for the plaintiff. The record discloses that on November 10, 
1945, C. E. Hickerson sold this car to the plaintiff Ward, doing business 
as the Ward Motor Company, for $1,015.00 paid in cash. On that day 
the defendant Hickerson wrote a memorandum of sale in his own hand-
writing on a piece of scratch paper which is as follows: 

F o r & in c o n s i d e r a t i o n of $ 1 , 0 1 5 . 0 0 c a s h , r e c e i p t of w h i c h is h e r e b y a c k n o w l -
e d g e d I h e r e b y sell t r a n s f e r & c o n v e y to W a r d M o t o r C o . o n e 1 9 4 2 F o r d S e d a n 
M # 4 5 2 8 8 L i e . 1 - 3 6 6 2 9 . 

T h i s N o v . 1 0 - 4 5 
C . E . H i c k e r s o n 

About thirty days thereafter Ward sold this same automobile to Thomas 
J. Hughes of California, and thereafter it was replevied from Hughes by 
the Security Investment Company of Nashville, which company had a 
valid title thereto, and Hughes filed a bill in the Chancery Court of 
Nashville and by a final decree entered in Minute Book 162 at page 466, 
on April 15, 1948, a judgment was entered in that case against Ward in 
favor of Thomas J. Hughes and wife for $1,163.11 and the costs. This 
judgment was paid. Certified copies of the decrees in that case were filed 
and are a part of the record in this case. A certified copy of the original 
Chattel Mortgage on this car to the Securities Investment Company, duly 
registered in the Register's Office of Warren County, Tennessee, is also 
filed as an exhibit herein. 

It is also insisted for the defendant that he made no warranty as to the 
title of the automobile involved and therefore is not liable. It is true that 
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in the bill of sale there is no express warranty of title, but in a case of this 
kind the law will presume a warranty of title. 

The defendant had the automobile in his possession as owner thereof 
and when he sold it for cash and delivered it to the plaintiff the law will 
import in the contract of sale a warranty of title by the seller. This subject 
is fully discussed in an opinion by Felts, Judge in the case of Rundle v. 
Capital Chevrolet, Inc., reported in 23 Tenn. App. 151, 129 S.W.2d 217, 
220. In that case after citing a number of cases this Court said: 

Where one in possession of goods sells them as owner, the law, in order to dis-
courage dishonesty and fraud, will import into his contract of sale a warranty of 
title by him. 

The Court then said: 

Such was the common law of this State upon the subject of warranties of 
title by the vendor in sales of personalty when the Uniform Sales Act (Code, 
§ § 7194—7270) was enacted. This act we think, was but declaratory of the 
common law on this subject. It provides (§ 7206): 

In a contract to sell or a sale, unless a contrary intention appears, there is 
(1) An implied warranty on the part of the seller that in case of a sale he has 

a right to sell the goods, and that in case of a contract to sell he will have a right 
to sell the goods at the time when the property is to pass. 

(2) An Implied warranty that the buyer shall have and enjoy quiet possession 
of the goods as against any lawful claims existing at the time of the sale. 

(3) An implied warranty that the goods shall be free at the time of the sale 
from any charge or encumbrance in favor of any third person, not declared or 
known to the buyer before or at the time when the contract or sale is made. . . . 

A judgment will be entered here in favor of the plaintiff W. B. Ward 
and against the defendant C. E. Rickerson for the sum of One Thousand 
and Fifteen Dollars ($1,015.00) with interest from March 9, 1950, and 
the costs of the case. 

Affirmed. 

McNABB et al. V. CENTRAL KENTUCKY NATURAL GAS CO. et al. 
1938, 272 Ky. 112, 113 S.W.2d 470 

This is a suit to recover the value of certain gas which the defendant 
refused to accept at a time when it contained a high sulphur content. The 
sulphur apparently seeped in from adjoining wells which entered levels 
untouched by the well belonging to the plaintiff. After certain protective 
measures were adopted, the defendant again accepted the gas from plain-
tiff"s well. Plaintiff appeals from a judgment in favor of the defendant. 

STTTES, C . J . . . . Appellants argue simply that it was the duty of 
appellee, under the contract, to accept gas from their well and that there 
was no implied warranty that the gas so taken would be free of sulphur 
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or even that it would be of marketable quality. This is really the only 
question in the case. 

The appellant McNabb testified that he knew the use which was in-
tended to be made of the gas at the time he entered into the agreement 
to sell it. He knew that it was to be used for domestic purposes. Appellees 
introduced witness after witness, who testified that the odor from sulphu-
rous gas was disagreeable, and numerous witnesses stated that they would 
find some other fuel for lighting or heating their houses rather than con-
tinue the use of the obnoxious gas. . . . 

The Uniform Sales Act, Ky. Stats. § 2651 8-15, provides: 

(1) Where the buyer, expressly or by implication, makes known to the seller 
the particular purpose for which the goods are required, and it appears that he 
relies on the seller's skill or judgment (whether it be the grower or manufacturer 
or not) there is an implied warranty that the goods shall be reasonably iit for 
such purpose. . . . (5) An implied warranty or condition as to the quality or 
fitness for a particular purpose may be annexed by the usage of the trade. . . . 

It is obvious that this rule applies with peculiar force to the case here 
presented. The contract here was to buy gas, but it was marketable gas 
and not simply any vapor that might arise from appellant's well. 

Judgment affirmed. 

RYAN V. PROGRESSIVE GROCERY STORES, INC. 
1931, 255 N.Y. 388 ,175 N.E. 105 

CABDOZO, C . J. The action is for breach of warranty. Plaintiff through 
his wife, who acted as his agent, bought a loaf of bread at the defendant's 
grocery. The loaf had concealed in it a pin, which hurt the plaintiff's 
mouth. There has been a judgment for the damage. . . . 

The plaintiff did not rely on the seller's skill or judgment. His wife 
stated to the salesman that she wished to have a loaf of "Ward's Bread." 
The salesman gave her what she asked for, wrapped in a sealed package 
as it had come from the Ward Baking Company, the baker. She made her 
own choice, and used her own judgment. . . . 

The award of damages, if it is to be upheld, must rest upon some other 
basis than the imputation of reliance. 

"Where the goods are bought by description from a seller who deals 
in goods of that description (whether he be the grower or manufacturer 
or not), there is an impUed warranty that the goods shall be of merchant-
able quality." Personal Property Law, § 96, subd. 2. . . . 

Loaves baked with pins in them are not of merchantable quality. The 
dealer is thus charged with liability, though the buyer selects the brand, 
just as he would be liable for concealed defects upon a sale of wool or 
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silk. Assiome that the sale had been made by a manufacturer or a grower, 
and that there had been a request for a special brand. There would then 
be no warranty of fitness for any "particular" purpose. Would anyone 
dispute, however, that a defect of this order, destroying value altogether, 
would be covered by the warranty of merchantable quality? The question 
carries its own answer. The rule is dilferent, to be sure, upon a sale of 
specific goods, not purchased by description. Hight v. Bacon, 126 Mass. 
10, 30 Am. Rep. 639. It may even be different, though the purchase is by 
description, if the goods are subject to inspection and the defects are of 
such a nature that inspection will reveal them. Williston, Sales, § 234; 
Personal Property Law, § 96, subd. 3. Here the sale was by description, 
the defect was wholly latent, and inspection was impossible. In such 
circumstances the law casts the burden on the seller, who may vouch in 
the manufacturer, if the latter was to blame. The loss in its final incidence 
will be borne where it is placed by the initial wrong. . . . 

The facts proved without objection make out a breach of warranty 
under subdivision 2. In such circumstances the plaintiff ought not to lose 
the benefit of his judgment because he fancied that he had brought him-
self under subdivision 1. . . . 

The judgment should he affirmed, with costs. 

FR IG ID INNERS , I N C . v. B R A N C r i T O W N G U N CLUB 

1954 , (Pa.) 109 A.2d 2 0 2 

Plaintiff had obtained judgment against defendant on a note given to 
secure payment for purchase price of a freezer. Defendant had petitioned 
to open the judgment on the grounds of breach of implied warranty which 
would be a defense to paying the note. The lower court allowed the 
judgment to be opened and plaintiff appealed. 

ERVIN , J. . . . Appellant contends the judgment note and the condi-
tional sales agreement for which it was collateral security constitute the 
entire contract between the parties and their respective rights and ob-
ligations are fully contained therein in clear and unambiguous terms. This 
contention is based on a specific provision of the conditional sales agree-
ment which reads as follows: "6. This Contract contains the entire agree-
ment between Seller and Buyer; there are no other representations, war-
ranties or covenants by either party. This Contract may not be modified 
except in writing. . . ." In recognition of the power of the parties to vary 
the usual obhgations of a contract the Uniform Sales Act, supra, in § 71, 
69 P.S. §332, provides in part as follows: "Where any right, duty or 
liability would arise under a contract to sell or a sale, by implication of 
law, it may be negatived or varied by express agreement or by the course 
of dealing between the parties, or by custom, if the custom be such as to 
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bind both parties to the contract or the sale." But there is no express dis-
claimer of implied warranties in the agreement here involved. And it has 
been held in a number of cases that a provision that the written contract 
of sale contains all agreements between the parties does not preclude an 
implied warranty. . . . Moreover, parol evidence may be received to show 
circumstances tending to establish an implied warranty. Robert Manu-
facturing Co. V. Rodziewicz, supra. . . . Furthermore, a warranty of 
merchantibility is a warranty that the goods are reasonably fit for the gen-
eral purpose for which they are sold. . . . Testimony which tends to 
show that the freezer did not satisfactorily preserve the frozen food 
platters was therefore admissible to show a possible breach of the implied 
warranty that the freezer would satisfactorily perform the functions for 
which it was purchased, namely, the proper preservation of frozen food 
platters. . . . 

(11) We are of the opinion that the evidence in this case established a 
prima facie defense of breach of an implied warranty. 

Order affirmed at appellant's costs. 

S M I T H V. FORD M O T O R C O M P A N Y 

1 9 5 9 , ( M o . ) 3 2 7 S . W . 2 d 5 3 5 

Plaintiff sued defendant motor company for breach of implied warranty. 
Plaintiff had purchased, from a dealer, a new car manufactured by de-
fendant. Defendant had warranted the car to the dealer against defects 
for 4,000 miles or 90 days, and the dealer gave a similar warranty to 
plaintiff. Plaintiff alleged a number of defects had appeared in the car 
within the warranty period, and the dealer being unable to correct the 
defects, plaintiff offered the car to defendant and sought recovery from 
defendant for the cost of the car, extra equipment, repairs and loss of use 
to the extent of $6971.09. Defendant denied any contract or liability with 
or to plaintiff, alleging it had sold the car to the dealer who had paid de-
fendant for it and that, by agreement, the dealer was not an agent of 
defendant. 

The lower court dismissed the plaintiff's action and plaintiff appealed. 
W O L F E , Presiding Judge. . . . Plaintiff seems to base his petition on an 

implied warranty in the first place, and he later follows this with an aver-
ment that the defects complained of "were present at the time of the pur-
chase or developed within ninety days or 4,{W0 miles of travel of said auto-
mobile " * This unquestionably has reference to the dealer's written 
warranty mentioned in the dealer's contract. The burden of plaintiff's 
argument, however, is directed to the theory that there was an implied 
warranty by the defendant manufacturer that none of the defects of which 
he complains were present. He contends that this implied warranty is not 
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defeated by lack of privity between the plaintifiE and the manufacturer. 
He bottoms this view chiefly upon two cases by this court, Worley v. 
Proctor & Gamble Mfg. Co., 241 Mo.App., 1114, 253 S.W.2d 532, and 
Williams v. Coca-Cola Bottling Company, Mo.App., 285 S.W.2d 53. 

[1] The general rule of law is that only the person in privity with the war-
rantor may recover on a warranty. The exception to the rule is that goods 
intended for human consumption carry to the ultimate purchaser an im-
plied warranty of fitness. This rule was extended in the case of Worley v. 
Proctor & Gamble Mfg. Co. to include packaged soap products which 
were alleged by the plaintiff to have caused skin irritation. The case of 
Williams v. Coca-Cola Bottling Company falls within the exception men-
tioned. In that case the plaintifiE drank some impure Coca Cola and became 
ill from the efiEects of it 

[2] It is argued that we should extend this exception to facts alleged in the 
petition, citing Baxter v. Ford Motor Co., 168 Wash. 456, 12 P.2d 409; 15 
P.2d 1118, 88 A.L.R. 521, and Bahlman v. Hudson Motor Car Co., 290 
Mich. 683, 288 N.W. 309. Both of these cases were actions to recover 
damages arising out of personal injuries. In the Baxter case the manufac-
turer had advertised a shatter-proof windshield, which did shatter when 
struck by a pebble and put out the eye of its purchaser. In the Bahlman 
case the offending and injuring portion of the automobile was a seam in 
the top of a car that had been advertised as having a seamless top. The 
qualities advertised and stated were definite fixed and ascertainable quali-
ties in both instances. In both instances they were falsely stated, and the 
parts in question caused injury. In these cases where recovery has been 
allowed upon an implied warranty to the purchaser there has been an 
injury and an element of tort present as recognized in the Worley case. 
It is to such situations that an implied warranty to the ultimate purchaser 
may be relied upon. Dotson v. International Harvester Company, 365 Mo. 
625, 285 S.W.2d 585; Dennis v. Willys-Overland Motors, D.C., 111 F.Supp. 
875; Turner v. Edison Storage Battery Co., 248 N.Y. 73, 161 N.E. 423. 

[3] The only warranty that the plaintiff received was an incident of the 
sale. He bought the car from the Goodwin Motor Company. This company 
was not an agent of the manufacturer under the terms of its contract as 
a dealer. It has been consistently so held in construing similar contracts. 
Burkhalter v. Ford Motor Co., 29 Ga.App. 592, 116 S.E. 333; S. B. 
McMaster, Inc. v. Chevrolet Motor Co., D.C., 3 F.2d 469; Westerdale v. 
Kaiser-Frazer Corp., 6 N.J. 571, 80 A.2d 91. 

[4] It therefore follows that there was no privity between the plaintiff 
and the manufacturer, and under the facts pleaded no warranty, either ex-
pressed or implied, could exist. 

The judgment dismissing the petition is affirmed. . . . 
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BAXTER V. FORD M O T O R C O . et a I. 

1 9 3 2 , 168 W a s h . 4 5 6 , 12 P .2d 4 0 9 

The plaintiff purchased a Ford Sedan from St. Johns Motors, a Ford 
dealer. The Ford Motor Co. had issued circulars and pamphlets represent-
ing that the windshield was made of nonshatterable glass. While the 
plaintiff was driving the car, a pebble thrown by a passing car struck the 
windshield, causing small pieces of glass to fly into plaintiff's left eye, 
resulting in the loss thereof. Plaintiff brought action for damages, and the 
lower court, after hearing the evidence, took the case from the jury and 
directed a judgment for the defendant. 

HEKMAN , J. . . . The principal question in this case is whether the 
trial court erred in refusing to admit in evidence, as against respondent 
Ford Motor Company, the catalogues and printed matter furnished by 
that respondent to St. Johns Motors to be distributed for sales assistance. 
Contained in such printed matter were statements which appellant main-
tains constituted representations or warranties with reference to the nature 
of the glass used in the windshield of the car purchased by appellant. A 
typical statement (is here set forth): 

T r i p l e x S h a t t e r - p r o o f G l a s s W i n d s h i e l d . Al l o f t h e n e w F o r d C a r s h a v e a 
T r i p l e x s h a t t e r - p r o o f g lass w i n d s h i e l d — s o m a d e t h a t it w i l l n o t fly o r s h a t t e r 
under t h e h a r d e s t i m p a c t . . . . 

Respondent Ford Motor Company contends that there can be no 
implied or express warranty without privity of contract. . . . In Mazetti v. 
Armour and Company, 75 Wash., 622, 135 Pac. 633 (the Court said): 

I t h a s b e e n a c c e p t e d as a g e n e r a l r u l e t h a t a m a n u f a c t u r e r is n o t l i a b l e t o a n y 
person o t h e r t h a n his i m m e d i a t e v e n d e e ; t h a t t h e a c t i o n is n e c e s s a r i l y o n e u p o n 
an i m p l i e d o r e x p r e s s w a r r a n t y ; t h a t e a c h p u r c h a s e r m u s t r e s o r t t o h is i m m e d i a t e 
vendor . T o th i s r u l e c e r t a i n e x c e p t i o n s h a v e b e e n r e c o g n i z e d : (1 ) W h e r e t h e 
th ing c a u s i n g t h e i n j u r y is o f a n o x i o u s o r d a n g e r o u s k i n d . ( 2 ) W h e r e t h e 
d e f e n d a n t h a s b e e n g u i l t y o f f r a u d o r d e c e i t in p a s s i n g off t h e a r t i c l e s . (3 ) W h e r e 
the d e f e n d a n t h a s b e e n n e g l i g e n t in some r e s p e c t w i t h r e f e r e n c e t o t h e s a l e o r 
c o n s t r u c t i o n o f a t h i n g n o t e m i n e n t l y d a n g e r o u s . . . . 

Since the rule of caveat emptor was first formulated, vast changes have 
taken place in the economic structures of the English speaking peoples. 
Methods of doing business have undergone a great transition. Radio, bill-
l)oards, and the products of the printing press have become the means of 
creating a large part of the demand that causes goods to depart from the 
factories to the ultimate consumer. It would be unjust to recognize a rule 
that would permit manufacturers of goods to create a demand for their 
products by representing that they possess certain qualities which they in 
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fact do not possess, and then because there is no privity of contract exist-
ing between the consumer and the manufacturer deny the consumer the 
right to recover damages resulting from the absence of those qualities, 
when such absence is not readily noticeable. . . . 

The court erred in taking the case from the jury and entering judgment 
for respondent Ford Motor Company. 

Reversed and remanded for new trial. 

SWIFT & CO. V. WELLS 
1959, (Va.) 110 S.E.2d 203 

Plaintiff's husband purchased a smoked pork shoulder from a super-
market. The meat had been processed, wrapped in cellophane, and labeled 
by the defendant. The plaintifF became ill as a result of eating the meat 
and sued the defendant for damages. The trial court held for the plaintiff 
and the defendant appealed. 

SPHATLEY, J . . . . The precise question whether a nonneghgent manu-
facturer of food, who supplies the same to a retailer for resale for human 
consumption, is hable to the ultimate consumer for injuries sustained by 
him as a result of eating such food, shown to be unwholesome at the time 
it left the manufacturer's possession, has not heretofore been presented 
to this Court. 

The authorities are in conflict. There is a great contrariety of opinion 
and reasons. Many courts have denied recovery by the ultimate consumer 
against the manufacturer, insisting strictly on the requirement of privity 
where the action is for a breach of the warranty. Other courts, however, 
disregard the requirement of privity and hold the manufacturer liable 
directly to the consumer, although there is no contractual relation between 
them. Decker & Sons, Inc. v. Capps, 139 Tex. 609, 164 S.W.2d 828, 142 
A.L.R. 1479; 22 Am.Jur., Food, § 104, page 890; 36 C.J.S. Food § 58, p. 
1106. See also 77 C.J.S. Sales § 305 (b) 3, p. 1127. 

Many of the courts in order to circumvent the privity rule have done 
so by indulging in legal fictions, such as fraud; deceit; assignment of causc 
of action from dealer to consumer; third party beneficiary contract; and 
agency of the buyer for the consumer. Jeanblanc, "Manufacturer's Liability 
to Persons other than their immediate Vendees," 24 Va.L.Rev. 134, 158. 
Other courts have imposed on the manufacturer and vendee an implied 
warranty, which is said to run with the article. Coca-Cola Bottling Com-
pany of Ft. Worth V. Smith, Tex. Civ. App., 97 S.W.2d 761. 

Some courts reason that the remedies of injured customers ought not 
to depend upon the intricacies of the law of sales, nor the obligation of tlit? 
manufacturer based only upon privity of contract; but should because of 
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the demands of justice and social welfare rest upon the ground of a war-
ranty and soundness imposed by law as a matter of public policy. 
Decker & Sons, Inc. v. Capps, supra; Annotation, 142 A.L.R. 1490, and 
prior annotations therein cited. . . . 

The facts in Decker & Sons, Inc. v. Capps, supra, are similar to those 
in the present case. There the defendant manufactured sausage, advertised 
as being suitable for human consumption under the trade name "Cervalet." 
The sausage, wrapped in a cellophane package, was sold by it to a retail 
grocer, who in turn sold it three days later to C. K. Capps. Members of 
Capps' family, including the plaintiff, Mrs. Capps, ate it, and as a result 
were poisoned. The jury found that although the manufacturer was free 
from negligence, the sausage had become contaminated before it left its 
hands. 

In a well reasoned opinion in the above case. Chief Justice Alexander, 
after reciting the historical background of and the reason for the rule that 
in sales of food for domestic use there is an implied warranty that it is fit 
and wholesome for human consumption, concluded that such warranty 
is imposed by operation of law as a matter of public policy for the protec-
tion of health and life. He pointed out that the manufacturer of food 
occupies a better position of knowledge, or opportunity for knowledge, 
of the contents of its cans and sealed packages, and the processes of its 
manufacture. Then said he: 

° * A party who processes a product and gives it the appearance of being 
suitable for human consumption, and places it in the channels of commerce, ex-
pects some one to consume the food in reliance on its appearance that it is suit-
able for human consumption. He expects the appearance of suitableness to con-
tinue with the product until some one is induced to consume it as food. But a 
modern manufacturer or vendor does even more than this under modern prac-
tices. He not only processes the food and dresses it up so as to make it appear 
appetizing, but he uses the newspapers, magazines, billboards, and the radio to 
build up the psychology to buy and consume his products. The invitation ex-
tended by him is not only to the housewife to buy and serve his products, but 
to the members of the family and guest to eat it. In fact, the manufacturer's in-
terest in the product is not terminated when he has sold it to the wholesaler. He 
must get it off the wholesaler's shelves before the wholesaler will buy a new 
supply. ' * 139 Tex. at page 619, 164 S.W.2d at page 832, 142 A.L.R. at 
page 1487. . . . 

[2, 3] For the reasons above expressed, we are of opinion that where a 
manufacturer of food for human consumption sells such food, in sealed con-
tainers or packages, to a retailer, who in turn sells it to a consumer, and 
the consumer upon eating it suffers damage in consequence of impurities 
in the product, shown to have existed therein before it left the manu-
facturer's hands, the manufacturer is liable to the consumer on its implied 
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warranty of wholesomeness of the food, and the consumer may recover 
against the manufacturer for damages suffered, irrespective of a lack of 
privity of contract betvŝ een the manufacturer and the consumer. This 
permits the placing of the loss occasioned upon the manufacturer who is 
in the best position to prevent the production and sale of unwholesome 
food. We are not here concerned with the question of the liability of a 
manufacturer for impurities or deterioration in food which occurs after 
the commodity has left the manufacturer's possession. . . . 

The judgment of the trial court is affirmed. 

A D A M S V. GREAT A T L A N T I C & P A C I F I C TEA C O . 

1 9 6 0 , (N.C.) 1 1 2 S . E . 2 d 9 2 

» 
PARKER, J . On 1 0 November 1 9 5 8 , plaintiff bought from one of de-

fendant's stores a box of Kellogg's Corn Flakes in a sealed package. On 
the morning of 14 November 1958, while eating in his home a bowl of 
corn flakes taken from this package, he bit down on something very hard, 
breaking off part of an eyetooth. The breaking of the tooth exposed a 
nerve, causing him considerable pain. The same morning he had the rest 
of the tooth extracted. 

When he bit on this object, he spit it out, examined it, and found that 
it was a little brown, hard, crystal-like object. A chemical analysis of this 
object showed that it was part of a grain of corn that had partially been 
crystalized. It had been reduced from its normal state of a grain of corn 
to a state as hard as a piece of quartz. He had never seen any particle of 
this size in corn flakes before. . . . 

Plaintiff's case is based upon the presence in the corn flakes he was 
eating of part of a grain of com that had partially been crystalized, and 
thereby reduced from its normal state of a grain of corn to a state as hard 
as quartz, that is the presence of a substance natural to the corn flakes, 
and not removed therefrom in the process of its preparation for human 
consumption, and he contends that this constituted a breach of defendant's 
implied warranty of reasonable fitness of the corn flakes for human con-
sumption. His is not a case of a foreign object, like glass, a piece of metal, 
etc., in the com flakes, or of the corn flakes being decayed, diseased, or in 
a spoiled and poisonous condition. 

Defendant contends that its implied warranty only extends to cases 
where foreign matter is contained in the food, or where the food is dis-
eased, decayed, or otherwise in a spoiled or poisonous condition, and does 
not extend to the facts here. . . . 

36 C.J.S. Foreign, pp. 1247-1248, defines foreign substance: "A sub-
stance occurring in any part of the body or organism where it is not 
normally found, usually introduced from without." A sliver of bone in a 
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pork chop Was held not a foreign substance to a pork chop in Brown v. 
Nebiker, 229 Iowa 1223, 296 N.E. 366. . . . 

The instant case is one where the substance causing the injury is natural 
to the corn flakes, and not a foreign substance, and where a consumer of 
the product might be expected to anticipate the presence of the substance 
in the food. We consider Judge Sharp's judgment of involuntary nonsuit is 
in line with the better reasoned cases on the subject, and with what ap-
pears to be the overwhelming majority view. The judgment below is 

Affirmed. 

K A M P M A N N et al. v. M c l N E R N E Y 

1951 , 2 5 8 W i s . 4 3 2 , 4 6 N . W . 2 d 2 0 5 

This is a suit by Kampmann to recover the purchase price of tavern 
fixtures and a stock of merchandise, the price being $4,000. The payment 
was to be made at time of transfer, which was to be on May 5, 1950. 
Because of a delay in obtaining a transfer of the license, which plaintiff 
agreed to obtain, the plaintiff was unable to deliver until May 10. The 
defendant refused to accept delivery. The lower court found for the de-
fendant on the theory that time was of the essence on the contract. 

BROADFOOT, J. . . . A contract may not be rescinded for every breach 
thereof. A breach of contract not so substantial as to defeat the object of 
the parties in making the contract does not entitle the other party to 
rescind. If time were of the essence of this contract, then failure to deliver 
possession on May 5 would have been a material breach of the contract 
that would have warranted a rescission. From the record here we must find 
that time was not of the essence and that there was not a breach of the 
agreement by the plaintiffs that warranted rescission of the contract by 
the defendant. 

Upon the unwarranted refusal of the defendant to accept and pay for 
the property, the sellers' rights were governed by the provisions of the 
Uniform Sales Act, contained in ch. 121 of the Wisconsin statutes. SeC; 
121.63 thereof reads as follows: 

Action for the price. (1) Where, under a contract to sell or a sale, the property 
in the goods has passed to the buyer, and the buyer wrongfully neglects or 
refuses to pay for the goods according to the terms of the contract or the sale, 
the seller may maintain an action against him for the price of the goods. 

(2) Where, under a contract to sell or a sale, the price is payable on a day 
certain, irrespective of delivery or of transfer of title, and the buyer wrongfully 
neglects or refuses to pay such price, the seller may maintain an action for the 
price, although the property in the goods has not passed, and the goods have 
not been appropriated to the contract. But it shall be a defense to such an action 
that the sel er at any time before judgment in such action has manifested an 
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i n a b i l i t y t o p e r f o r m t h e c o n t r a c t o r t h e s a l e o n h i s p a r t o r a n i n t e n t i o n n o t t o 
p e r f o r m it . 

( 3 ) A l t h o u g h t h e p r o p e r t y in t h e g o o d s h a s n o t p a s s e d , i f t h e y c a n n o t r e a d i l y 
b e r e s o l d f o r a r e a s o n a b l e p r i c e , a n d if t h e p r o v i s i o n s o f s u b s e c t i o n (4 ) of 
§ 1 2 1 . 6 4 a r e n o t a p p l i c a b l e , t h e se l l e r m a y of fer t o d e l i v e r t h e g o o d s t o t h e 
b u y e r , a n d , i f t h e b u y e r r e f u s e s t o r e c e i v e t h e m , m a y n o t i f y t h e b u y e r t h a t 
t h e g o o d s a r e t h e r e a f t e r h e l d b y t h e se l l e r as b a i l e e f o r t h e b u y e r . T h e r e a f t e r 
t h e se l ler m a y t r e a t t h e g o o d s as t h e b u y e r ' s a n d m a y m a i n t a i n a n a c t i o n for 
t h e p r i c e . 

The action brought by the plaintiffs is governed by the provisions of 
the above section. It is apparent that subsecs. (1) and (2) thereof do not 
apply because the property in the goods had not passed to the buyer nor 
was the price payable on a day certain. It is equally apparent that this 
action cannot succeed under subsec. (3) for two reasons: first, there was 
no notice to the buyer that the goods were being held by the seller as 
bailee for the buyer, and this is a prerequisite to the starting of an action 
for the price; second, there was no proof on the trial that the goods could 
not readily be resold for a reasonable price. 

From the record we reach the same result as that reached by the trial 
court, although for a different reason. 

Judgment for the defendant affirmed. 

A B R A H A M v. K A R S E R 

1 8 9 8 , 1 0 0 W i s . 3 8 7 , 7 6 N . W . 3 3 0 

Clara Abraham brought an action of replevin for a specified lot of 
merchandise alleged to have been purchased from Karger. The evidence 
disclosed that plaintiff was to give in payment $2,000 in cash and a 
negotiable note of one Meyer for $500. The defendant refused to accept 
the note, claiming that he had not agreed to do so. After a proper tender 
and a refusal to surrender the goods, this action was brought. The de-
fendant requested the lower court to instruct the jury that under the 
evidence an action of replevin could not be maintained. The court refused 
the instruction and this appeal is prosecuted. 

PiNNEY, J. . . . There is nothing to show that the contract was ex-
ecutory, so far as anything remaining to be done to the goods was con-
cerned. The evidence shows that they were ready for delivery, and set 
apart, and the price agreed upon, and a partial dehvery made before the 
tender of the $500 note. The goods were in the sight of the parties, and 
were pointed out in the presence of Karger, the defendant , . . There 
can be no doubt but that, under the circumstances stated, the title to the 
goods and the right of possession as well, passed to the plaintiff, and, if 
afterwards they were vwongfully detained, she might maintain replevin 
for them. 
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R O L A N D M. BAKER C O . v. B R O W N 

1913 , 2 1 4 Mass. 196 , 100 N . E . 1 0 2 5 

Brown, who was financing the purchase of imported hides by Massachu-
setts Hide Company, received an order bill of lading on some hides. He 
indorsed the bill of lading in blank and gave it to the Hide Company, 
who was authorized to negotiate it to one Baker—represented by the Hide 
Company to be a purchaser. Disobeying instructions, Hide Company 
negotiated the bill of lading to Columbia Leather Company in payment of 
a debt. It in turn negotiated the bill to the plaintiff, who had no knowl-
edge of the fraud practiced by the Hide Company. Brown obtained the 
hides from the shipping company by surrendering a duplicate bill of 
lading. Baker then sued Brown for conversion. The lower court gave 
judgment for the defendant. 

SHELDON , J. . . . By this transaction, under the common law as de-
clared by our decisions, the title to the hides remained in the defendants; 
the Hide Company had no power to dispose of them in any other way 
than by a sale to Baker; and no one else could by a purchase from the 
Hide Company or by any dealing with it acquire a title to the hides which 
would be good against the defendants. The bill of lading merely repre-
sented the goods themselves; the Hide Company had no greater right, and 
could pass to any purchaser other than Baker no greater right, than if its 
possession with this limited authority had been of the goods themselves 
instead of the bill of lading which was their representative. . . . 

But before any of these transactions took place our Uniform Bills of 
Lading Act (St. 1910, c. 214) had been passed. . . . By § 38, "the vahdity 
of the negotiation of a bill is not impaired by the fact that such negotiation 
was a breach of duty on the part of the person making the negotia-
tion. . . . " 

The effect of the statute has been to change fundamentally the rights of 
parties to transactions within its purview. In the present case if the 
statute applies to it, when the defendants delivered their bill of lading to 
the Hide Company, with their unconditional and unlimited indorsement 
thereon, they intrusted their property to the honesty of that company and 
relinquished their right to set up their title against anyone who might in 
good faith, for value, and without notice of the duty which rested upon the 
Hide Company, purchase from that company the goods described in the 
bill and take from that company a delivery of the bill itself duly indorsed 
by it. The previous decisions of this court, by which the defendants were 
protected against the consequences of their agent's breach of duty, have 
been abrogated and nullified by the statute. . . . 

It follows from what has been said that the Columbia Company by its 
purchase from the Hide Company and the indorsement and delivery of 
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the bill of lading acquired as against the defendants a good title to the 
hides, and that title passed to the plaintiff by its purchase from the 
Columbia Company. The act of the defendants in obtaining the hides 
from the carrier by means of the second bill of lading was, as to the 
plaintiflF, wrongful and having been done under a claim of right, con-
stituted a conversion, for which they became liable to the plaintiflF; and 
no demand was necessary before bringing the action. . . . 

Judgment of lower court reversed. 

Review Questions and Problems 

1. D e f e n d a n t ordered 1 1 0 cases of dog food from plaintiff, and received 
an order on a certain warehouse for that amount , it b e i n g part of a 
m u c h larger quant i ty stored at t h e warehouse . B e f o r e t h e food had 
b e e n segregated or delivered, a fire destroyed t h e food. Is t h e de-
fendant l iable, h e having rece ived an invoice for the food at t h e t ime 
h e rece ived t h e order on the warehouse? 

2. A contrac ted to sell and deliver to B 2 , 0 0 0 cords of wood, at $ 5 . 5 0 a 
cord, from a certain t imber plot. A fire destroyed all t h e t imber except 
5 0 0 cords. B re fused to accept t h e 5 0 0 cords, and A sued for dam-
ages. D i d A h a v e a right to recover? 

3. A sells B a certain used automobile . B e f o r e t h e car is delivered, it is 
destroyed b y fire. W h o must b e a r t h e loss? D o e s the f a c t that it is not 
paid for have any bear ing on the result? 

4. B pa id A $ 3 9 0 as part of t h e purchase pr ice of an automobile . A 
al lowed B to take possession of t h e car with t h e understanding that 
B would pay t h e b a l a n c e due within three days. I f B did not do so, 
A agreed to p a y b a c k the $ 3 9 0 , and B was to return t h e car . W h o has 
the title to the car during the three-day per iod? 

5. A advertises a certain kind of b i c y c le for sale on 3 0 days' trial . B 
orders one of t h e b icyc les and it is sent to h im b y express. B e f o r e the 
trial period expires, the b i c y c le is stolen. W h o must b e a r the loss? 

6. A m a d e an agreement with B w h e r e b y A took possession of a radio for 
a 3 0 - d a y trial period, A making a part p a y m e n t on the radio. W i t h i n 
t h e 3 0 days' period, A dec ided not to keep the radio. Is A ent i t led to 
return the radio and get b a c k his p a y m e n t ? 

7. A sold B a horse and warranted it to b e sound. T h e horse proved to 
b e unsound, and B desires to rescind. A desires to introduce ev idence 
which indicates that he m a d e t h e s ta tement in good faith. Is such 
evidence per t inent? 

8. A ordered some No. 1 and No. 2 Poughkeeps ie foundry pig iron from 
B . H e i n t e n d e d to use the iron in t h e manufac ture of stoves. S o m e of 
it proved unfit for such a purpose. M a y A recover from B for b r e a c h 
of an implied warranty of fitness for a certain purpose? 

9. A sold goods to B on credi t and put t h e m on b o a r d a carr ier for 
delivery to B . B e f o r e the goods r e a c h e d B and be fore t h e credi t period 
expired, A learned that B was unable to pay other current d e l )ts. A 
notif ied t h e carr ier to return t h e goods to him. Is A ent i t led to t h e 
goods? 

SALES 867 

10. A b u y e r in F l o r i d a entered into a contract with a foreign seller to 
purchase 1 , 5 0 0 sea-grass baskets . T h e terms of the sale w e r e " F . O . B . 
H a m b u r g or B r e m e n " and provided that t h e seller re ta ined t h e title 
until t h e goods w e r e pa id for. T h e ordered goods w e r e del ivered to a 
carrier at H a m b u r g b y the seller, and rece ived at Miami . H o w e v e r , 
during the voyage, the goods h a d b e e n so badly damaged as to be -
c o m e useless. D o e s the buyer stand t h e loss of these goods? 

11. A, an automobi le dealer , bought some automobiles f rom X, the manu-
facturer , under agreement that the t i t le to the automobiles should 
remain with X unti l A paid for them. A put the cars in his display 
room and sold one of them to P, a b o n a fide purchaser . Could A, who 
has not paid X for the cars, convey a good title to P? 

12. A sold B some catt le and stated they were registered, or el igible to b e 
registered, as pure blood animals. In fac t they w e r e not of t h e qual i ty 
represented. B rel ied on this s tatement , b u t m a d e no investigation to 
determine the truth of A's s tatement . Could B rescind t h e cont rac t? 

13. C agreed with D to manufac ture and put in p lace some roofing planks 
according to plans and specifications. C installed the planking b u t it 
was unsat isfactory and the roof sagged. D h a d to install additional 
support for the roof, at additional cost. Could D recover damages for 
b r e a c h of warranty from C.f' 

14. A farmer ordered a certain variety of seed from a seed seller and 
another variety was del ivered to him. T h e seed ordered was grown for 
silage purposes and the seed del ivered was worthless for silage. 
Should t h e farmer recover damages f rom the dealer for b r e a c h of 
warranty? 

15. A sold goods to B for a st ipulated price . Nothing was stated in t h e 
contract as to al lowing B credit . M a y A keep possession of t h e goods 
until B pays for t h e m ? 

16. X agreed to sell and deliver certain goods to Y, Y intending to resell 
t h e goods at retail . X was aware of Y's intention, b u t did not carry 
out his contract . M a y Y recover damages from X , including loss of 
profits expec ted from the resale? 

17. A shipped, C . O . D . , $ 5 0 0 worth of groceries to B in accordance with 
an order from t h e latter. T h e goods arrived at their destination, but B 
refused to accept or pay for t h e m without first inspect ing them. T h e 
carrier refused to permit t h e inspect ion, and be fore t h e groceries 
could b e sold e lsewhere some of the fresh vegetables w e r e badly 
damaged. W a s B enti t led to inspect the goods be fore p a y m e n t ? W h o 
bore t h e loss? 

18. A C o m p a n y issued to B a negot iable warehouse rece ipt for 5 0 0 barrels 
of flour. B indorsed the rece ipt to C , and C to H. I t was later dis-
covered that B had stolen t h e flour, and A C o m p a n y was compel led 
to deliver it to the true owner. H a s H a cause of act ion against A 
C o m p a n y ? H a s H a cause of act ion against C , who was innocent of 
any misconduct? 

19. B desired a tractor and trailer for a specif ic purpose h e h a d in mind 
and informed S, the seller, of his purpose. Re ly ing upon t h e selection 
of the seller, h e purchased t h e i tems, b u t the wri t ten contract said, 
"no warranties have b e e n m a d e to t h e b u y e r unless writ ten here in . " 
T h e i tems w e r e not suitable for t h e purpose B h a d in mind, and h e 
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sued S for b r e a c h of the impl ied warranty of fitness. Should he have 
recovered? 

20. A C o m p a n y g a ve B a negot iable warehouse rece ipt for t h e storage of 
certain furniture. A short t ime thereaf ter B re turned for t h e furniture, 
insisting that h e h a d lost the receipt . T h e furniture was del ivered to 
B ; a week later, C, an innocent purchaser of t h e rece ipt , presented it 
to A C o m p a n y and d e m a n d e d t h e furniture. M a y C recover f rom A 
C o m p a n y ? 

21. 4 consumer bought c a n n e d fruit ju ice f rom a retai ler and b e c a m e ill 
after drinking it. Should the consumer b e al lowed to recover from the 
manufac turer? 

22. S sold to B 2 0 0 cases of- shellac on credit , tlie shellac b e i n g stored in 
a publ i c warehouse . S indorsed and del ivered t h e warehouse receipt 
to B, b u t t h e latter b e c a m e insolvent be fore the shellac h a d b e e n re-
moved. S c la imed an unpaid seller's l ien on the merchandise . W a s he 
ent i t led to it? 

23. P purchased a car f rom G, receiving possession of the car in return for 
a c h e c k for t h e purchase pr ice . P sold the car for cash to T, a good 
faith purchaser . P's c h e c k was not paid b y t h e drawee b a n k because 
P's account was not large enough to cover t h e amount of t h e check. 
M a y G recover the car f rom T? 

24. C purchased a desk f rom W, a dealer , and paid for it b u t left i t with 
W for future delivery. D bought t h e same desk from W not knowing 
of t h e prior sale to C , instructing W to deliver t h e desk b y truck to 
her h o m e and giving W her c h e c k for t h e pr ice of the desk. T h i s was 
not done, as t h e desk h a d b e e n damaged , and W returned her check 
to D . I n t h e meant ime , C h a d taken t h e desk to her h o m e . D seeks to 
recover t h e desk from C. W h o has the b e t t e r r ight to t h e desk? 

25. B C o m p a n y ordered some tapestries of S to b e used in t h e product ion 
of furniture, t h e tapestries to b e like cer ta in samples supplied b y B 
C o m p a n y . B C o m p a n y refused the tapestries b e c a u s e t h e figures were 
2%" h igh instead of 2%" and certain b a c k g r o u n d threads w e r e slightly 
different in color f rom the original sample. W a s B C o m p a n y justified 
in refusing t h e tapestr ies? 

26. A s son b e c a m e seriously ill shortly after eat ing certain food purchased 
at a retail store. A sued for the damages , including as one defendant 
t h e clerk w h o h a d m a d e t h e sale, on t h e theory that the c lerk war-
ranted t h e product sold to b e wholesome. T h e court he ld that a clerk 
w h o mere ly hands over t h e purchase to a customer and receives the 
p a y m e n t , does not individually warrant t h e product sold in absence of 
unusual facts . D o e s this seem correct? 

42 
B a i l m e n t s of 

P e r s o n a l 
P r o p e r t y 

G E N E R A L R U L E S 

6-40. Definition of bailments. Possession of property is often tem-
porarily surrendered by the owner. In such cases the person taking 
possession may perform some service pertaining to the goods, after which 
he returns them to the ovraer. Upon many occasions one person borrows 
or rents an article which belongs to another. A contract whereby pos-
session of personal property is surrendered by the owner with provision 
for its return at a later time forms a. bailment} The owner of the goods is 
known as the bailor, whereas the one receiving possession is called the 
bailee. From the foregoing definition it appears that three distinct req-
uisites of a bailment exist. If these essentials are thoroughly understood, 
the student should encounter no difficulty in distinguishing a bailment 
from other contractual relationships. The three requisites are: (1) reten-
tion of title by bailor; (2) possession and temporary coiitrol of the prop-
erty by the bailee; (3) ultimate possession to revert to the bailor unless 
he orders it transferred to some designated third person. 

6-41. Distinguished from a sale. It often becomes important to deter-
mine whether a particular transaction is a bailment or a sale. To 
illustrate: A surrenders possession of 50 sheep to B, who, by the terms of 
the agreement, is to return to A, at the end of a three-year period, 50 
sheep of like kind, age, and weight. Is this transaction a sale of a certain 
50 sheep for 50 other sheep? Or is it a bailment? If it is a sale and one 
half of the sheep die, the loss falls upon B rather than upon A. Further-
more, creditors of B may levy upon the sheep, provided it is a sale; 
whereas, if a bailment has been created, only the creditors of A may 
assert an interest in the sheep. A purchaser may pass title to goods pur-
chased to a third party, whereas a bailee has no right to pass title to 
goods of the bailor unless he also happens to be acting as the bailor's 
agent. The test used in the foregoing illustration to determine the nature 
of the transaction is the application of the third requisite of a bailment. 
Are the identical articles delivered to be returned to the bailor? A close 

1 Drybrough v. Veech, page 874. 
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analysis of the terms of the particular agreement shows that a delivery 
of 50 other sheep of hke kind and character would satisfy all require-
ments. Thus, a sale of 50 sheep for 50 sheep to be delivered later has 
taken place,- and jB is a purchaser rather than a bailee. 

A mere change in the form of the property while in the hands of the 
bailee does not affect the relationship. Thus, A floats logs downstream to 
B, to be sawed into lumber by the latter. B is as much a bailee of the 
lumber as he was of the logs. 

6-42. Types of bailment. Bailments group naturally into three classes: 
bailments for the benefit of the bailor; bailments for the benefit of the 
bailee; and bailments for the mutual benefit of the bailor and the bailee. 
Typical of the first group are those cases in which the bailor leaves goods 
in the safekeeping of the bailee under circumstances that negative the 
idea of compensation. Inasmuch as the bailee is not to be paid in any 
manner, the bailment is for the exclusive benefit of the bailor. A bailment 
for the benefit of the bailee is best exemplified by a loan of some article. 
Thus, A borrows B's watch to carry for the day. The bailment is one for 
the sole benefit of A. 

The most important type of bailment is the one in which both parties 
are to benefit. Contracts for repair, carriage, storage, or pledge of prop-
erty fall within this class. The bailor receives the benefit of some service; 
the bailee benefits by the receipt of certain agreed compensation; thus 
both parties profit as a result of the bailment. 

6-43. Degree of care required. Provided that proper care has been 
exercised by the bailee, any loss or damage to the property bailed follows 
title and consequently falls upon the bailor. Each type of bailment re-
quires a diflrerent degree of care. In a bailment for the benefit of the 
bailor, the bailee is required to exercise only slight care, while, in one foi 
the benefit of the bailee, extraordinary care is essential. A bailment for the 
mutual benefit of the parties demands only ordinary care on the part of 
the bailee. Ordinary care is defined as that care which the average in-
dividual usually exercises over his own property.^ Slight care and extraor-
dinary care vary from ordinary care in that the one is a lower, and the 
other a higher, degree of care than ordinary care. 

Furthermore, the amount of care demanded varies with the nature and 
value of the article bailed. The care found to be sufficient in the case of 
a carpenters tool chest would probably not be ample for a diamond ring 
worth $10,000. A higher standard of protection is required for valuable 
articles than for those less valuable. 

Property leased by the bailor to the bailee must be reasonably fit for 
the service desired. For this reason it is the duty of the bailor to notify 

2 Kassvan v. Thomas E . McElroy Co., page 876. 

the bailee of all defects in the property leased, of which he might reason-
ihly have been aware. The bailor is responsible for any damage suffered 
by the bailee as the result of such defects, unless he notifies the bailee of 
Ihem. This rule holds true even though the bailor is not aware of the 
(liifect if, by the exercise of reasonable diligence, he could have dis-
covered it. If, on the other hand, the article is merely loaned to the bailee— 
u bailment for the benefit of the bailee—the bailor is in duty bound to 
notify the bailee only of known defects.-'' A bailor who fails to give the 
required notice of a defect is liable to any person who he might anticipate 
would be using the defective article as a result of the bailment. Employees 
of the bailee and members of the bailee's family might well recover of the 
bailor for injuries received as a consequence of the defect. 

6-44. Contracts against required care. Certain classes of bailees 
have found it desirable to provide in the bailment agreement against any 
liability resulting from their negligence or that of their employees. Such 
n provision found in the contract of a quasi-public bailee, such as a rail-
way or a hotel, is illegal and, therefore, ineffective. The ordinary private 
bailee, however, may insert in the contract any provision which be desires, 
lis long as the bailor is willing to enter into the agreement under the 
particular terms.^ If the latter is unwilling to accept the particular terms, 

is at liberty to contract elsewhere. Where the provision is such as to 
defeat the real purpose of the contract and to shock the sense of justice 
(»f the court, the provision will not be enforced. Thus, A stored apples in 
R's private warehouse to protect them against the winter weather. The 
agreement provided that they were left at the owner's risk. B failed to 
beat the building, and the apples were frozen. It was held that such a 
provision did not relieve B from liability. 

6-45. Effect of exceeding the bailment contract. The bailment agree-
ment governs the duties and rights of the bailee. Should he treat the 
property in a different manner, or use it for some purpose other than that 
fontemplated by the contract, he becomes liable for any loss or damage to 
tlie property in the interim.® This result appears to be true, although the 
damage can in no sense be attributed to the conduct of the bailee. To 
Illustrate: Let us assume that A stores his car in B's public garage for the 
winter. B, because of a crowded condition, has the car temporarily moved 
to another garage without the consent of A. As the result of a cyclone, 
the car is destroyed while at the second location. The loss falls upon B, 
•s he exceeded the terms of the bailment contract. In a restricted sense, 
the bailee is guilty of conversion of the bailor's property during the period 
In which the contract terms are being violated. 

' Gagnon v. Dana et al., page 877. 
• Samelson v. Harper's Furs, page 878. 
® McCurdy v. Wallblom Co., page 879. 
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6-46. No right to deny title of bailor. The bailee has no right to deny 
the title of the bailor unless he has yielded possession to one having 
paramount title. In other words, the bailee has no right to retain posses-
sion of the property merely because he is able to prove that the bailor does 
not have title. In order to defeat the bailor's right to possession, the bailee 
must show that he has returned the property to someone having better 
title, or is holding the property under an agreement with the true owner. 

C O M M O N C A R R I E R S 

6-47. Definition. A common carrier of freight is defined as one who 
holds himself out as being ready and willing to carry goods for anyone 
who presents them. A common, or public, carrier is distinguished from a 
private carrier in that the former stands ready to serve anyone desiring 
the service, while the latter operates under a contract only. A common 
carrier usually operates between definite termini or over a definite route. 
A private carrier transports freight from point to point, as demanded by 
his contract with the shipper. A private carrier becomes a public one as 
soon as it begins to cover definite territory at somewhat regular intervals 
and carries goods for anyone desiring to ship them. An ordinary drayman 
is a private carrier, but the operator of a truck between two cities on a 
regular schedule would, under most circumstances, be a common carrier. 

A common carrier rests under a duty to accept goods for transportation 
whenever they are presented. It may, however, limit its business to a 
particular kind of property. The mere fact that a truck owner limits his 
business to the transportation of milk does not render him a private carrier 
if he stands ready to carry milk for anyone. An express company is not 
bound to accept any or all personal property presented. Its business is 
limited to somewhat small and valuable articles. 

6-48. Care required of the common carrier. The contract for carriage 
of goods constitutes a mutual benefit bailment, but the care required of 
the carrier greatly exceeds that of the ordinary bailee. A common carrier 
is an absolute insurer of the safe delivery of the goods to their destination. 
This rule is subject to only five exceptions. Any loss or damage which re-
sults from (1) an act of God, (2) action of an alien enemy, (3) order of 
public authority, (4) inherent nature of the goods, or (5) misconduct of 
the shipper must fall upon the one possessing title. Thus, any loss which 
results from an accident or the wilful misconduct of some third party must 
be borne by the carrier. For example, A, in order to injure a certain rail-
way company, sets fire to several boxcars loaded with freight. Any damage 
to the goods falls upon the carrier. On the other hand, if lightning, an act 

of God, had set fire to the cars, the loss would have fallen upon the 
shipper. 

Any damage to goods in shipment which results from the very nature of 
the goods or from the failure properly to crate or protect the property 
must be suffered by the shipper. Thus, the damage to a shipment of fresh 
strawberries, caused by excessive heat during the period of shipment, 
must be borne by the shipper, provided the carrier has offered proper 
refrigeration. 

Goods may be damaged while in the possession of either the receiving 
or a connecting carrier. Damages arising while goods are being trans-
ported by a connecting carrier may be recovered by the shipper from 
either of the two carriers. If the shipper files his claim against the original 
carrier, it, in turn, demands restitution from the connecting carrier. 

6-49. Contract against liability of carrier. A common carrier may not 
contract away its liability for goods damaged in shipment by the negli-
gence of its employees. Such a provision in a bill of lading is illegal. It 
may, however, where lower rates are granted, relieve itself from the 
consequences of causes or of conduct over which it has no control. Thus, 
a provision which relieves a carrier from damage caused by fire is effective, 
where the fire is not caused by any misconduct on the part of employees. 

Furthermore, the company may limit its liability to an agreed valuation. 
The shipper is limited in his recovery to the value asserted in the bill of 
lading. The rate charged for transportation may vary with the value of the 
property shipped. It is for this reason that the agreed valuation is binding." 

6-50. Beginning of the relation. The liability of the carrier attaches 
as soon as the goods are delivered to it. The receipt of the goods is usually 
acknowledged by a bill of lading, which sets forth the terms and condi-
tions of shipment. The carrier becomes responsible for a carload shipment 
as soon as the car has been delivered to it. If the car is loaded while 
located upon railroad property, the carrier becomes liable at the moment 
the car is fully loaded. 

6-51. Termination off the relation. The extreme degree of care re-
quired of the carrier may be terminated before the goods are actually 
delivered to the consignee. Three views prevail in this country as to when 
the relationship of carrier ceases. Some states hold that the duties of the 
carrier end and those of a warehouseman begin as soon as the local ship-
ment is unloaded from the car into the freight house. Others hold the 
carrier to strict liability until the consignee has had a reasonable time in 
which to inspect and remove the shipment. Still other states hold that the 
consignee is entitled to notice and that he has a reasonable time after 
notice in which to remove the goods before the hability of the carrier as a 

8 Tilson V. Terminal R. Ass'n. of St. Louis, page 880. 
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carrier is terminated.'' To illustrate: Let us assume that goods arrive at 
their destination and are unloaded in the freight house. Before the con-
signee has had time to take them away, the goods are destroyed by fire, 
although the carrier has exercised ordinary care. Under the first of these 
views, the loss would fall upon the shipper, as at the time of the fire the 
railway was no longer a carrier but a warehouseman. Under the other two 
views, the loss would fall on the carrier, as the extieme liability had not 
yet terminated, inasmuch as no time had been given for delivery. 

The carload shipment is delivered as soon as it is placed on the private 
switch of the consignee or "spotted" at the unloading platform. Any subse-
quent loss, unless it results from the negligence of the carrier, must fall 
upon the owner of the goods. 

6-52. Rates. Rates charged by common carriers must be reasonable. 
Carriers engaged in interstate business are subject to the regulation of the 
Interstate Commerce Commission and all tariffs or rate schedules must be 
filed with it. Almost all the states have railroad commissions for the pur-
pose of establishing rates for intrastate business. These commissions also 
require tariffs to be filed with them. Any rate either higher or lower than 
that shown in the tariff is illegal. Discriminatory rates by the use of 
rebates are also forbidden, and the giving Or receiving of rebates consti-
tutes a crime. 

A railway may insist upon the payment of the charges at the time it 
accepts the delivery. Since it has a lien upon the goods as security for the 
charges, however, it customarily waits until the goods are delivered, before 
collecting. The carrier usually refuses to surrender the goods unless the 
freight is paid, and, if the freight remains unpaid for a certain period of 
time, it may advertise the property for sale. Any surplus, above the 
charges, realized from the sale reverts to the owner of the goods. 

Any undue delay on the part of the consignee in removing the goods 
from the warehouse or the tracks of the railway permits the carrier to add 
a small additional charge known as demurrage. 

'' Walters et al. v. Detroit United Ry. Co. page 882. 

B A I L M E N T S O F P E R S O N A L P R O P E R T Y C A S E S 

DRYBROUSH v. VEECH 

1951, (Ky.) 238 S .W.2d 996 

M I L L I K E N , J . This is an appeal from an order of the trial court over-
ruling defendant's (Drybrough's) motion for judgment notwithstanding a 
verdict against him for $214. . . . 

The plaintiff, Ray F. Veech, filed her petition stating that she had 
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parked her automobile at the parking lot of the defendant, F. W. Dry-
brough, on South Fourth Street, Louisville, paid fifty cents for the privi-
lege, and that the defendant, Drybrough, "and his agents and servants so 
negligently managed and conducted said parking lot . . . as to cause and 
permit the plaintiff's fur coat to be stolen from the automobile while 
parked on said lot." The petition alleged that "as a direct and proximate 
result of said negligence" the plaintiff suffered damages amounting to the 
value of the fur coat. 

The defendant, Drybrough, filed no demurrer to the petition, but simply 
filed an answer stating "that he is without knowledge or information 
sufficient to constitute a belief and therefore specifically denies each and 
every additional allegation, word, and figure of the plaintiff's petition." 
Upon a verdict being rendered for the plaintiff, the defendant moved the 
court for judgment notwithstanding the verdict upon the ground that the 
petition did not state a cause of action. When the trial court overruled 
this motion, appeal was taken directly from this ruling. . . . 

The petition in the case at bar alleges a bailment of the automobile, 
but no bailment of the contents of the car or the fur coat. The only way 
the petition can be considered adequate as imposing a duty on the bailee 
in regard to the fur coat is for us to conclude that the bailment of the 
automobile implies a bailment of the contents of the car. As stated in 
appellant's brief: "Here it is claimed an automobile was bailed and a coat 
was stolen." In the one Kentucky case upon the subject, Barnett v. Latonia 
Jockey Club, 1933, 249 Ky. 285, 60 S.W.2d, 622, 624,we said: "Moreover, 
this action complains of no dereliction with reference to the automobile, 
but only of what happened to its contents, and the law recognizes well-
settled distinctions between habihty of a bailee for a bailed vehicle and 
liability for its contents, the latter existing only in special cases which it 
is the duty of the loser (the alleged bailor) to both allege and prove before 
recovery may be had." 

There being no allegation of a bailment of the coat or its presence in 
the car being called to the attention of the parking lot attendants in any 
way, we conclude there was no duty as to the coat imposed upon the 
appellant or his agents at the parking lot and as a consequence they could 
not be negligent as to it. It is not necessary for us to discuss cases 
involving obligations of gratuitous bailees because here there was no 
bailment of the coat, gratuitous or otherwise. Where a petition fails to 
state a duty owed by the defendant, as in the case at bar, a judgment 
notwithstanding the verdict should be entered for the defendant. Helton 
V. Louisville ir N. R. Co., 313 Ky. 693, 233 S.W.2d 401. 

The judgment is reversed with directions for the trial court to enter 
judgment for the defendant in accordance with his motion notwithstanding 
the verdict against him. 
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KASSVAN V. THOMAS E. McELROY CO. 
1950, 179 F.2d 97 

The plaintiff, Kassvan, shipped certain furs to defendant, valued at 
$3,950, for inspection and purchase if they were the kind and quality 
desired. They were sent by Railway Express and valued at $400. The 
defendant returned them by the same express agency, placing a value of 
$50 on them. They were lost in transit during the return, and the Railway 
Express was limited in liability to $50. This is an attempt to recover the 
balance from the defendant on the theory of negligence by the bailee. 

M A J O H , C . J. . . . From the above findings, the court concluded, as 
alleged in count 3 of the complaint, that the defendant in returning 
plaintiff's furs acted negligently in declaring a value of $50.00, and as a 
result plaintiffs were deprived of a right of action against the express 
company when the furs were lost by the latter. Judgment in favor of the 
plaintiffs was for the full value of the furs. The court also concluded that 
the fact that both plaintiffs and defendant carried insurance against loss 
did not affect the question of defendant's liability. 

In addition to the facts found by the court, others shown by the stipula-
tion appear to be material. Plaintiffs gave defendant no verbal or written 
instructions in regard to the return shipment or the valuation to be placed 
upon the furs. Plaintiffs made no offer to pay any part of the carrier charges 
on the return shipment. The express company's charges were based largely 
upon the declared value of the shipment, and if they had been valued in 
excess of the $50.00 minimum, an extra charge would have been made. 
The charge was 70(f on a $50.00 valuation of the furs, and $4.00 on a full 
valuation. 

Plaintiffs were insured against loss of the furs in transit. Their policy 
contained, among others, the following provisions: "It is understood and 
agreed that in respect to shipments by Railway Express Agency, the 
assured will declare to the Express Agency a valuation of 10^ of the 
amount of each shipment," and "This policy also includes return ship-
ments made by Railway Express Company only." 

We need not cite cases for the proposition that the burden was upon 
the plaintiffs to establish the defendant's negligence as a prerequisite to 
its right of recovery. While perhaps immaterial, we also need not cite 
cases in support of the proposition that defendant's delivery of the furs to 
the express company terminated the bailment and that it had no pro-
prietary interest in the goods while in transit. Defendant's liability as 
epitomized by the judgment rests solely on the premise that it was negli-
gent in placing a value of $50.00 on the furs rather than their actual value. 

We are unable to discern in what respect defendant acted other than a 
reasonably prudent person would have acted under similar circumstances. 
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It can hardly be claimed that defendant had any greater or different duty 
to protect the plaintiffs from loss during shipment than plaintiffs had to 
protect themselves. True, plaintiffs placed a higher valuation on the furs 
for the purpose of the outgoing shipment than the defendant did for their 
return, but even so, plaintiffs' valuation was only 10% of their actual value 
and it is obvious that this valuation was not for the purpose of protecting 
them against loss while the goods were in transit but because of a require-
ment contained in their insurance policy. The effect of plaintiffs' valuation 
was to relieve the express company of all damages for loss on the outgoing 
shipment in excess of $400.00. Such being the case, why should the de-
fendant as their bailee be held liable because in returning the goods it 
relieved the express company of all liability in excess of $50.00? To so 
hold is to require of the defendant as consignee the exercise of a higher 
degree of care in the handling of plaintiffs' property than plaintiffs were 
willing to exercise on their own behalf. 

If defendant had fixed the same valuation on the return of the goods as 
plaintiffs fixed on their original shipment, the question would, of course, 
be more simple. There is no contention, however, that defendant was 
negligent in fixing a $50.00 valuation rather than one of $400.00, but the 
claim is that the defendant was negligent in fixing a $50.00 valuation 
rather than a full valuation of $3,950.00. While the record does not 
specifically show, we think it properly inferable that defendant had 
knowledge that plaintiffs were relying upon their insurance rather than 
on the express company in the event of loss of goods in shipment. Cer-
tainly plaintiffs' valuation of 10% would so indicate. It also seems that if 
plaintiffs expected to rely upon the express company foi loss sustained 
during the return shipment that they were under a duty to so advise the 
defendant, with the request that it place a valuation upon the goods 
which would permit such result. Particularly is this so when their valua-
tion on the outgoing shipment indicated that they were not so relying. 

While the question is not free from doubt, we are of the view that it 
cannot be held as a matter of law that the defendant was negligent in the 
respect relied upon. And this is so irrespective of the testimony relied 
upon by the defendant as to the custom and usage relative to valuation. 

The judgment is, therefore, reversed and the cause remanded, with 
directions that the complaint be dismissed. 

GAGNON V. DANA et al. 
1898, 69 N.H. 264, 39 Atl. 982 

This action was brought by Frank Gagnon against Dana & Provost for 
personal injuries resulting from a fall of staging while working at the 
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Sacred Heart Hospital, in Manchester, occasioned by the breaking erf an 
unsound and decayed bracket. The plaintifiF was employed by one Gay, 
who borrowed this bracket, along with others, from the defendant. There 
was some slight evidence that the defendants knew the brackets were 
defective, although the evidence was conflicting on this point. The lower 
court instructed the jury that it was the defendants' duty to notify the 
plaintiffs employer of any known defects, or defects of which they ought 
to have known. The correctness of this instruction is in dispute, the de-
fendants contending that it was improper. 

BLODGETT, J. The brackets having been loaned by the defendants for 
the use of the borrower, without any reward or compensation to be re-
ceived by them from him, their only duty in respect to defects was to 
inform him of any of which they were aware, and which might make the 
use of the loan perilous to him or to his servants, one of whom was the 
plaintiff. "The ground of this obligation is that, when a person lends, he 
ought to confer a benefit, and not to do a mischief. . . ." But the obliga-
tion of a mere lender goes no further than this, and he cannot, therefore, 
be made liable for not communicating anything which he did not in fact 
know, whether he ought to have known it or not. . . . 

It would be the greatest injustice as well as extending the law beyond 
any recognized principle, to subject him to liability for defects of which 
he is not aware; and especially in a case like this, where the defect com-
plained of was apparently as open to ascertainment by the plaintiff as it 
could possibly have been to the defendants. . . . While in many respects 
the duties and liabilities of the parties are materially different in the case 
of a gratuitous bailment and one for hire, it is enough for the present 
purpose to observe that while in the former the benefit is exclusively to 
the bailee, and therefore the liability of the bailor for defects in the thing 
loaned extends only to those which are known to him and not communi-
cated to the bailee, in the latter, the bailment being for the mutual benefit 
of both alike, the bailors obligation is, and of right ought to be, corre-
spondingly enlarged; and it is therefore his duty to deliver the thing hired 
in a proper condition to be used as contemplated by the parties, and for 
failure to do so he is justly liable for the damage directly resulting to the 
bailee or his servants from its unsafe condition. 

Judgment for defendants. 

SAMELSON V. HARPER'S FURS 
1955, (Conn.) 120 A.2d 429 

Plaintiff's intestate delivered a mink jacket to defendant's employee for 
storage with defendant who was engaged in the storage business. She 

signed a receipt, issued in duplicate, and paid the storage charge of $3.00. 
The receipt contained a blank for valuation of the jacket, which was filled 
in for $100.00. A provision, among others, on the other side of the receipt 
provided in essence that defendant would not be liable for loss or damage 
to the goods for more than the stated value. When plaintiff presented the 
receipt to defendant, the defendant was unable to find a duplicate receipt 
or the jacket. It was found that defendant's employee had stolen the 
jacket and had not given the duplicate receipt to defendant. Defendant 
admits the bailment of the jacket but denies liability. The plaintiff, in the 
lower court, sued on grounds of negligence and breach of contract. The 
court found no negligence but allowed recovery for breach of contract. 
Appealed. 

FITZGERALD, J. . . . On the ground of public poUcy the declared 
Connecticut rule is that a bailee cannot limit his liability by special 
contract so as to be relieved against his own negligence. Malone v. Santora, 
135 Conn. 286, 293, 64 A.2d 51. However, in the case at bar, the imposed 
limitation is referable only to what purports to be a stipulation as to the 
agreed value of the subject of the bailment. In 6 Am. Jur. 304, § 186, 
appears this statement of the law: 

"(A) bailee for hire (as was the defendant), without contravening the 
principle, that he cannot contract for exemption of limitation from lia-
bility on account of his own negligence, may, by reasonable provisions, 
contract to limit his liability to an agreed /alue of the article received, 
provided the rate charged is based, bona fide, upon the value of the 
article and the stipulation does not amount to a mere arbitrary limitation 
designed to apply in all cases." 

It is found that the declared value of the mink jacket was that made by 
Mrs. Samelson. The amount was not an arbitrary sum fixed in advance by 
the defendant, as appears in Nothnagle v. New York, N. H. ir II. R. Co., 
139 Conn. 278, 280, 93 A.2d 165. It was open to discussion and could have 
been revised within five days thereafter. Moreover, Mrs. Samelson signed 
the receipt directly imder the provision appearing in bold type as de-
scribed. In doing so she accepted all teims and conditions. . . . Damages 
awarded to the plaintiff undier the prevailing count are limited to $100 
in view of the sustained special defense. 

McCURDY V. WALLBLOM CO. 
1905, 94 Minn. 326, 102 N.W. 873 

This was an action of trover brought by McCurdy to recover the value 
of certain household furniture. The plaintiff stored furniture with the 
defendant, while the latter conducted business at a certain location. Later 
the defendant, without the consent or knowledge of the plaintiff, moved 
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his business to a new location nearby. While at the new location the goods 
were destroyed by fire, no question of negligence being involved. 

JAGGAKD, J . . . . Where goods which have been removed by the bailee 
from an agreed to another place of storage vwthout notice to or consent 
of the bailor are destroyed by fire, the bailee is liable in an action at law 
for the reasonable market value of the goods. Schouler, Bailments, 106. 
Such a state of facts makes out "a case of the defendant having taken the 
plaintiffs goods to a place where he had no right to take them; therefore 
he must pay the loss. . . The bailor is entitled to the safety, to the 
convenience, and to any and every advantage of the agreed location. He 
is entitled to unchanged hazards as to things priceless to him personally, 
as well as to things only merchantable. . . . 

Any other rule here applied would serve no useful purpose, but would 
easily conduce to misappropriation and fraud, put a premium on crafti-
ness, jeopardize the property of the ordinary prudent man, and wholly 
fail to afford adequate protection to the community in general. 

Judgment for plaintiff. 

TILSON V. TERMINAL R. ASS'N OF ST. LOUIS 
1951, (Mo., St. Louis App.) 236 S.W.2d 42 

This is an action brought by Tilson to recover damages for the loss of 
certain articles taken from her luggage while it was in the possession and 
control of the defendant. She had given two pieces of hand luggage to 
one of defendant's redcaps and received two claim checks. Other facts 
appear in the opinion. 

BENNICK, J . . . . After turning the bags over to the redcap, plaintiff 
walked back to the waiting room, where the redcap shortly came to her 
and informed her that while he had been occupied in rendering service 
to another person, the bags had disappeared from his truck and could not 
be located. Plaintiff was thereupon taken to the station master's office, 
where she gave a description of the contents of her bags, and then boarded 
her train and went on to Kansas City without them. A few days later her 
bags were delivered to her in Kansas City vnth all their contents intact 
except for certain articles of jewelry valued at $2,885. 

The whole question in the case was one of the amount that plaintiff 
was entitled to recover. 

At the time in question there was a tariff in effect (Local Passenger 
Tariff No. 9), which had been issued by the Interstate Commerce Com-
mission, and which prescribed the charges that defendant's redcaps might 
make for the handling of hand baggage and other personal effects of 
passengers. Under the terms of such tariff it was provided that the red-
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cap's charge for his service would be at the rate of ten cents for each piece 
of luggage handled, and that defendant's liability would be limited to 
$25 for each bag or parcel unless a greater value was declared in writing 
by the passenger. In the event a greater value was declared, an additional 
charge of ten cents per bag or parcel would be made for each $100 or 
fraction thereof above the $25 so declared. 

Defendant offered in evidence a copy of the tariff duly certified by the 
Secretary over the seal of the Interstate Commerce Commission. While 
the tariff was excluded at the trial, there was no question of its existence, 
but instead the exclusion was put upon the ground that the matters in-
volved in the particular transaction were purely intrastate so as to have 
rendered the tariff inapplicable. 

This was in accord with plaintiff's theory that the transaction between 
herself and the redcap was a mere contract of bailment which was not 
only made but intended to be wholly performed in Missouri, and which 
was entirely separate and distinct from plaintiffs contract for her own 
interstate transportation. 

Defendant contended, on the other hand, that plaintiff was bound, and 
the case governed, by the provisions of the tariff, and that in the absence 
of a greater declared valuation, its liability was limited to $25 each for 
the two bags and their contents, or to a total of $50. 

The court submitted the case upon plaintiff's theory, and a verdict was 
returned in favor of plaintiff, and against defendant, in the sum of $2,885. 
In due time defendant filed its motion for judgment in accordance with 
its motions for a directed verdict for plaintiff for $50, or, in the alternative, 
for a new trial. The court overruled the motion for judgment, but sustained 
the motion for a new trial upon the ground of error in the exclusion of 
the tariff and in the submission of the case upon plaintiff"s theory of re-
covery. Plaintiff thereupon gave notice of appeal from the order sustaining 
the motion for a new trial, and by proper successive steps has caused the 
case to be transferred to this court for our review. 

It could be no ground for denying the application of the tariff that 
plaintiff had no actual knowledge of its existence. Once a regulation limit-
ing liability is filed with the Interstate Commerce Commission in com-
pliance with law, it becomes binding on the carrier and the passenger 
alike, whether or not the latter is aware of the limitation. In other words, 
where the carrier, as in this instance, files a tariff giving a choice of rates 
based on a difference in declared valuation, the passenger is to be charged 
with notice that the risk which the carrier assumes will be based on the 
rate he pays for the service rendered. . . . 

The question of whether the tariff is controlling in the case at bar is 
therefore reduced to one of whether, in undertaking to handle plaintiff's 



870 PERSONAL PROPERTY 

luggage, the redcap was engaged in the furtherance of interstate com-
merce. Of this there would seem to be no room for doubt. That plaintiff's 
journey was interstate is of course conceded. In making her journey 
plaintiff had the right to carry the two pieces of hand baggage with her 
in the cars of the successive trains upon which she rode; and the service 
of the redcap in transferring her luggage from the one train to the other 
for the completion of her journey was, by both reason and precedent, so 
closely related to her own physical transportation in the cars as to have 
been essentially a part of such transportation. Indeed it is upon such 
precise theory that the charges for such service as the redcap rendered on 
the occasion in question are subject to regulation by the Interstate Com-
merce Commission. Stopher v. Cincinnati Union Term. Co., Inc., 246 
I.C.C. 41; Williams v. Jacksonville Terminal Co., 315 U.S. 386, 397, 62 
S.Ct 659, 86 L.Ed. 914. There is actually nothing to be retried, and the 
order granting the new trial should therefore be reversed and the cause 
remanded with directions to the trial court to enter final judgment in 
favor of plaintiff, and against defendant, in the sum of $50. It is so ordered. 

WALTERS et al. v. DETROIT UNITED RY. CO. 
1905, 139 Mich. 303, 102 N.W. 745 

CARPENTER, J. On the 7th of April, 1903, plaintiffs (Walters and an-
other) . . . placed property in the custody of defendant's agent at Trenton, 
with instructions to ship the same over defendant's railway—defendant is 
a common carrier of merchandise—to them at Pontiac, Oakland county, on 
Friday, April 10th. . . . The goods were in fact shipped on the 8th and 
arrived in Pontiac on the 9th. They were placed in defendant's warehouse, 
and were there destroyed by fire, Tuesday, April 14th, before notice of 
their arrival was given to plaintiffs. Plaintiffs brought suit and recovered 
judgment upon the ground that defendant's liability as common carrier 
continued at the time the goods were destroyed. Defendant insists that a 
verdict should have been directed in its favor. 

There was no evidence of negligence. If, at the time the goods were 
destroyed by fire, defendant continued to hold them under its responsi-
bility as a common carrier, it was liable. If it did not so hold them, it was 
not liable. Jurists have not agreed as to the obligation of a carrier who 
holds goods after transit, awaiting delivery. Respecting this question, 

"three distinct views have been taken: First, that when the transit is 
ended, and the carrier has placed the goods in his warehouse to await 
delivery to the consignee, his liability as carrier is ended, also, and he is 
responsible as warehouseman only; second, that merely placing the goods 
in the warehouse does not discharge the carrier, but that he remains 
liable as such until the consignee has had reasonable time after their 
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arrival to inspect and take them away in the common course of business; 
third, that the liability of the carrier continues until the consignee has 
been notified of the receipt of the goods, and has had reasonable time, 
in the common course of business to take them away after such notifica-
tion" McMillan v. M.S. t N.O.R. Co., 16 Mich. 102 . . . . 

We have no hesitancy in declaring that the carrier's obligations con-
tinue until the lapse of a reasonable time after he has notified the con-
signee of the arrival of the goods. . . In stating this conclusion, we 
have not overlooked defendant's contention that the rule does not apply 
where, as in this case, plaintiffs knew the probable date of shipment, and 
the probable time of arrival of the goods. To insist that this circumstance 
exempts the carrier from liability is to deny the existence of the rule we 
have just declared. To be more precise, it is to insist that the second, and 
not the third, of the rules heretofore stated, is the correct one. 

Judgment affirmed. 

Review Questions and Problems 

1. A bill of lading of a common carrier contains a clause rel ieving it of 
liability for all loss to property in transit caused b y fire. A fire, caused 
by the negl igence of the carrier's agent , desti oyed goods in shipment 
belonging to B. Has B an action against t h e carrier? 

2. Miss J went to M's restaurant to eat dinner and to w a t c h a style 
show. S h e deposited her coat in M's c l ieck room paying no f e e for 
the service. T h e cloak room attendant also ac ted as hostess in the 
restaurant. W h e n Miss J weTit to get her coat , it was gone, apparent ly 
stolen b y some unknown third party. W h a t type of bai lment was 
this? W a s M liable to Miss J tor the value of the coat? 

3. A brought some ore to b e assayed and re turned to A. B learned that 
the ore did not belong to A and refused to return it. A brought an 
action of replevin to recover the ore. Should he succeed? 

4. A takes to B's mill certain w h e a t to b e ground into flour. After the 
wheat is ground into flour, b u t before t h e flour is re turned to A, 
creditors of B levy upon the flour. Are their rights superior to 
those of A? 

5. B was in jured while using a defect ive wrench, furnished b y A for 
consideration. A knew, or should have known, that the w r e n c h was 
defect ive. Is A l iable to B for the injury? 

6. A accepted a truckload of eggs from B as a common carrier. B had 
entrusted the eggs to A without proper precautions as to their re-
frigeration. A's driver learned during the journey that the eggs were 
not at proper temperature , b u t comple ted t h e delivery to C , who 
refused to accept them. Is A or B l iab e for the loss? 

7. B employed A, a trucker, to transport several bales of cotton. T h e 
cotton was destroyed b y fire whi le on A's truck, the cause of the fire 
be ing unknown. A did not hold himself out to carry goods for the 
publ ic and did not operate his t ruck on a regular schedule. I f A was 
not negl igent , could B recover from A for the cot ton? 

8. Goods shipped over the B R a i l w a y are stolen after they reach their 
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destination and are placed in the warehouse. Under what conditions 
may the carrier be held liable? 

9. W parked A's car in Ws parking lot. The car was unlocked and the 
keys were left in the glove compartment of the car. Some bqys found 
the keys, stole the car and wrecked it. A brings action for damages 
against W who defends that leaving the keys, as he did, was his usual 
procedure with his own cars and that he was, therefore, not liable. 
Is W liable for the damage to the car? 

10. B entered into a bailment with A, leaving his car in a parking lot 
operated by A. The car was stolen and when recovered, some articles 
of property, which had been left on the back seat and in the trunk, 
were gone. The court refused to allow recovery for these articles 
which consisted of sporting goods and architectural plans, on the 
ground that these articles were not part of the bailment since their 
presence was not known to the bailee and hence were not accepted 
by him. Would you agree with this reasoning and result? 

11. r parked his car regularly in P's garage. He locked his car and re-
tained the keys. The car and valuable contents were stolen and when 
the car was found by the police, the contents were missing. T sued P 
contending P had violated a bailment contract by failing to return the 
car and contents. The court held that no bailment existed but only a 
lease for parking. W h a t do you believe induced the court to reach 
this result? 

B O O K V I I 

S E C U R I T Y F O R C R E D I T 
T R A N S A C T I O N S 
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7-1. Introduction. It is natural that a person extending credit should 
take some means to protect himself against credit losses, particularly 
where the debtor is in a position to offer protection. Quite often the 
security accorded the creditor consists of a lien on personal property— 
often in the nature of a pledge or mortgage. A pledge merely forms one 
of several bailments which may be used to protect the person extending 
credit. Consignments, common-law liens, factors liens, hypothecation of 
accounts receivable, and trust receipts are all forms of, or are closely 
related to, the bailment relationship and will, along with pledges, be 
treated in this chapter. 

7-2. Consignments.* A consignment consists of a shipment of goods 
by the owner, called the consignor, to an agent, called the consignee, for 
the purpose of having them sold by the agent. A manufacturer who con-
siders a retailer a poor financial risk often ships goods on consignment, 
and a producer who desires a retail outlet for a new product or a perish-
able commodity often uses the consignment as a means of disposing of 
his merchandise. In such a case the consignee, sometimes called a factor, 
in disposing of the goods, acts as an agent of the consignor and receives 
a certain commission for his services. He holds, in trust for the con-
signor, all funds received from the sale of the goods. If goods are sold on 
credit, the consignor assumes the risk of collection, unless the consignee 
by agreement has guaranteed the collection of all accounts. The con-
signee has implied authority to sell on credit unless there is a clear cus-
tom to the contrary or unless the contract forbids it. Should he be care-
less in the selection of credit risks, he would, according to the rules of 
agency, be liable for any resultng loss. 

All consignments are bailments. The consignor retains title, and pos-
session will ultimately revert to him, unless he, acting through his agent, 

' The several .states which have adopted the Uniform Commercial Code have 
iblished the 
r a consigni 

Uniform Code. 

established the law for all transactions which use personal property as security. When-
ever a consignment is used as a security device, it is subject in those states to the 
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transfers title and possession to some third party. Thus, the ordinary rules 
of bailment govern the relationship. The risk of loss, assuming the con-
signee exercises reasonable care, rests upon the consignor unless the 
agreement between the parties imposes upon the consignee, the duty of 
carrying adequate insurance. The consignor must pay the taxes on the 
goods, and his creditors alone can levy on them, the creditors of the con-
signee having no interest therein.^ Any mortgage or pledge of the con-
signed goods by the consignee to secure his personal obligation is inef-
fective except where special legislation has been adopted to protect such 
a mortgagee or pledgee. In this connection, attention should be called to 
the fact that the consignee is entitled to assert a lien against goods in his 
possession for any amount owed to him by the consignor growing out of 
the consignment relationship. Thus, the consignee might maintain a lien 
for advances to the consignor, for freight or for insurance, where these 
items have been paid for the benefit of the consignor. The claims of the 
consignor's creditors in the consigned goods are subject to the contract 
rights of the consignee. Such liens as exist for freight, insurance, and ad-
vances are superior to the claims of later judgment creditors of the 
consignor. 

It is often quite difficult to distinguish between a consignment and 
some form of sale. However, whenever the contract is so worded as to 
make it possible for the consignor to demand payment of the consignee 
for the unsold goods, the transaction partakes of the nature of a sale and 
is no longer a consignment. In a consignment, the consignee rests under 
a duty to account only for the proceeds received from goods that have 
been sold. The consignor then repossesses those goods that are unsold at 
the termination of the relationship. It is customary in some areas of busi-
ness for the consignor to establish the retail price of the goods to be sold, 
although the exercise of this right is not necessarily an incident of the 
relationship. 

7-3. Consignment proceeds. Since the consignee acts as an agent of 
the consignor, any proceeds which result from a sale which exceed the 
consignee's commission and advances belong to the consignor unless a 
course of dealing between the parties has altered this result. If over a 
period of time the consignee has been permitted to treat the proceeds as 
his own and has made payment from time to time out of his personal 
funds, it is likely that the consignor has waived his claim to proceeds and 
has treated the consignee as an ordinary creditor. In order to claim the 
proceeds in event of the consignee's insolvency, the consignor should in-
sist upon strict accounting of specific proceeds as they are received. 

7-4. Artisan's lien. From a very early date the common law per-

1 Harris v. Coe et al., page 895. 
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mitted one who expended labor or material upon the property of another 
to retain possession of such property as security for his compensation. 
This right was a personal one, and therefore, not assignable. Furthermore, 
it did not arise where the bailor had contracted for a period of credit. The 
lien arose only in case the bailee was entitled to his compensation upon 
completion of the task assigned.® 

The common-law lien also existed in favor of public warehousemen and 
common carriers. Since the law required them to supply storage or car-
riage upon request, they were protected by a lien on the goods entrusted 
to their care. By statute, this lien has been extended in many states to 
include all cases of storage. 

The artisan's lien is inferior to a prior lien of record or a conditional 
vendor's claim, but is superior to a later lien. The owner of mortgaged 
property who takes it to an artisan for repairs creates a lien thereon that 
is inferior to the equity of the mortgagee since the latter's claim arose 
first in point of time. 

7-5. Possession. The artisan's lien at common law is based upon con-
tinued possession of the property stored or repaired. A surrender of pos-
session caused the lien to lapse, and a later return of the property did 
not cause it to revive. If the property is surrendered temporarily with 
the understanding it will be returned, the lien is lost only if an innocent 
third party obtains an interest in the property while the lienholder is not 
in possession.® Normally, if the property is returned for later repairs, after 
possession has been surrendered, a new lien arises for the later bill but 
the lien for former work is not renewed. 

If several items are received for storage or improvement under a 
single contract, the lien claimant is free to return some of the items. As 
long as he retains enough of the goods to cover the total claim for serv-
ices, he is fully protected. 

By statute in many states, a lienholder may surrender possession of 
property without losing his lien if he records a notice of lien with proper 
recording oflBcials. 

7-6. Foreclosure. At common law the only right of the lienholder was 
to retain possession until he obtained a judgment and levied against the 
property. Because he retained possession of the property, his rights as a 
creditor were superior to those of other creditors. Here, again, legisla-
tion has generally changed the common-law rule and the lienholder is 
permitted to have the property sold for his benefit, any surplus revert-
ing to the owner of the property. 

2 Newark Slip Contracting Co., v. N.Y. Credit Men's Adj. Bureau, page 895. 
s North End Auto Park v. Petringa Trucking Co., page 898. 
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P L E D G E S 

7-7. Nature. A pledge consists of a bailment of property by the owner 
to another as security for a debt. The hen does not arise until the pledgee 
—one who receives the property-has actually taken the property into his 
possession.^ If the property is of such a nature that actual physical pos-
session is almost impossible, the pledgee may acquire constructive pos-
session of it by taking steps of some kind to make it possible for third 
parties to learn of his interest in the property. Thus, crude oil or gaso-
line contained in a huge tank could not well be physically transferred 
from the pledgor to the pledgee, but constructive possession could be 
obtained if the pledgee placed an agent in charge of it or became a 
lessee of the tank and posted on it notices of his lease or lien. Any tem-
porary surrender of possession by the pledgee effects a temporary release 
of the security. 

Although any kind of personal property may be pledged, usually a lien 
on tangible property is created by a mortgage. Therefore, notes, bonds, 
certificates of stock, warehouse receipts, bills of lading, and other evi-
dences of property right, usually designated as collateral, form the basis 
of most pledges. Mere delivery of such property is sufficient to create the 
lien, without any necessity for indorsement. Whenever negotiable instru-
ments are concerned, the security of the pledgee is increased by an in-
dorsement, as he then becomes a holder in due course, thus holding the 
paper free from personal defenses. The position of the pledgor is com-
promised somewhat by indorsement, in that he thus places it within the 
power of the pledgee to pass title to third parties prior to default, al-
though the right to do so does not exist. 

Ordinarily, the pledgee gets no better title, or equity in, the pledged 
property than the pledgor had when the pledge was created. However, 
where negotiable or seminegotiable paper is bearer in form or has 
been indorsed in blank by the owner, the one in possession has power to 
pass better title than he possesses. Thus, an agent in charge of an order 
bill of lading that has been indorsed in blank may effectively pledge it 
to an innocent creditor. 

7-8. Increase in pledged property. Any natural increase in the prop-
erty pledged becomes part of the pledge and may be retained by the 
pledgee as security. Thus, the pledgee becomes entitled to temporary 
possession of any natural increase in livestock, interest on indebtedness, 
or dividends on stock. This increase must be accounted for by the 
pledgee at the termination of the pledge. Thus, a pledgee who holds ne-

* Abraham Heilbron et al. v. Guarantee Loan & Trust Co., page 899. 
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gotiable notes as security is entitled to collect interest as it falls due, but 
must account for it at the final settlement. 

7-9. Debt secured. Unless provided otherwise, it is clear that pledged 
property secures only the debt for which the pledge is created. The 
pledgee is not entitled to hold the property as security for another debt 
unless there is an agreement to that effect. It is customary business prac-
tice, however, for the collateral agreement, often a part of the collateral 
note that is secured, to provide that the collateral shall secure first the 
particular debt and then other obligations due, to become due, there-
after created in favor of, or acquired by, the payee. Where such terms 
exist, the pledgee may, after the original debt is paid, retain the col-
lateral to secure other obligations running in his favor. Occasionally the 
agreement reads that the security is to protect the original debt and other 
obligations in favor of the holder thereof. In this case any person who 
holds the original indebtedness at its maturity may use the pledge to 
secure other obligations due him as they mature." In this connection 
there is a distinct difference between holder and payee. If the right to 
hold the collateral as security for other debts rests in the payee, only the 
original payee can so use it. 

A pledgee who transfers possession of the pledge to an indorsee of the 
underlying obligation is not responsible for the misconduct of the in-
dorsee with reference to the collateral. If the indorsee wrongfully dis-
poses of the pledged property, the loss cannot be attributed to the 
original pledgee. This is particiilarlv true where the primary or under-
lying debt is negotiable in form, thus implying the right to negotiate it 
and transfer the collateral to the new holder of the indebtedness. 

Neither does the original pledgee guarantee the genuineness of the 
collateral security to the indorsee of the principal debt. One obtaining 
unenforceable collateral from the original pledgee has no action against 
the latter because of that fact. 

7-10. Sale of pledged property. In the absence of some special clause 
in the contract, the pledgee has no right to sell the pledged property un-
til after maturity of the debt that the property secures. Neither has he 
any right to repledge the property as security for an obligation of his 
own. Some notes provide that property pledged may be sold at any time 
the pledgee deems himself insecure. In such a case, the pledgee may sell 
the property at any time, provided he feels insecure. 

Should the pledgee wrongfully sell the pledged property or repledge 
it without authority, he is <;uiltv of conversion." In such a case the 
pledgor has a choice of recovering the value of the property at the time 
of the conversion or its value at the time he first demands it, or he may 

B Foster v. Abrahams, page 902. 
6 Larson v. Quanrud, Brink & Reibold, page 903. 
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recover the property from the innocent purchaser unless negotiable paper 
is involved. Thus, assuming a sale by the pledgee without proper notice 
or at an improper time, the pledgor may recover the value of the prop-
erty at the time of the sale or at the time he learns of the sale and makes 
demand for the property, whichever proves more profitable to him. If he 
does not care to do either, he may bring suit to recover the property from 
the purchaser at the sale, leaving the latter to bring an action against the 
pledgee. 

Unless notice and public sale are waived by the pledge agreement, the 
pledgee, after default by the pledgor, must give both notice to the 
pledgor and public notice, and must sell the property at a public sale if 
he desires to realize upon the pledge. It is customary, however, to pro-
vide in the pledge agreement that the property may be sold with or 
without notice, and at public or private sale. Under such conditions the 
pledgor may find that his property has been sold following default with-
out his having received any notice. 

Although the pledgee generally has the implied right, upon the 
pledgor's default, to dispose of pledged property, he does not have such 
right in the case of a pledge consisting of short-term notes. The pledgee 
may realize on notes only by collection of the collateral as it falls due, 
unless the agreement provides otherwise. The loss that is likely to arise 
from a public sale of short-term notes is so great that the right to sell 
them arises only where it is expressly conferred. 

The pledgee is under no duty to dispose of the property pledged as 
security with him, even though he is requested to do so by the pledgor.'̂  
He may sit idly by and watch the security decline in value without put-
ting forth any effort to dispose of it and still recover from the pledgor on 
the debt. If the pledgor desires to avoid such a loss, he should redeem the 
property or bring a buyer who is willing to pay enough for the pledged 
property to extinguish the debt which the property secures. The right of 
the pledgor to redeem arises at the maturity of the debt and continues 
until the pledged property has been properly sold by the pledgee. The 
pledgor cannot avoid a loss which results from a decline in the value of 
the pledge before the principal obligation matures. The pledgee may al-
ways hold his security until the debt falls due, unless the debt is payable 
"on or before" a certain date. In this case the debtor may pay it when-
ever he desires and demand the pledge. 

The pledgee should take care not to alter the rights of the pledgor in 
the pledged property. He has no right to extend time on pledged notes, 
deposit bonds with a reorganization committee, or release security for 
pledged collateral without the consent of the pledgor. The latter is the 
owner, and his interest can be divested only by a sale of the property 

^ Minneapolis & N. Elevator Co. v. Betcher, page 905. 
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after default has taken place or by such other procedure as the pledge 
agreement makes provision for. 

7-11. Surplus after sale. The pledgor may recover from the pledgee 
any surplus arising from the sale of the property, over and above the 
amount required to pay the debt. Any deficit which arises from a sale of 
the property may be recovered by the pledgee from the pledgor. 

7-12. Hypothecation of accounts receivable. The use of accounts 
receivable as a means of obtaining needed funds is common practice by 
many small and medium-sized manufacturers and is occasionally used by 
retailers. Under a factoring agreement the accounts may either be sold 
to the financing agent or they may be hypothecated. If they are sold, the 
finance house usually notifies the account debtor, collects the accounts, 
and absorbs any bad debt loss as consideration for the service fee it 
charges. 

Various procedures are followed in those cases in which the business 
house borrows on the strength of the accounts,® but perhaps a mere 
written assigimient of existing accounts receivable is satisfactory in most 
states. Some states, however, protect the lender only in those instances 
in which an intent to make such loans is made a matter of public record, 
whereas a still smaller number require the account debtor to be notified 
of the assignment before the lender is protected. 

In those instances in which the accounts are used as collateial rather 
than sold, it is customary for the lender to leave the accounts with the 
borrower for collection. Unless required by law, the account debtor is 
seldom notified of the assignment. In order for the lien to hold up in 
bankruptcy on the accounts and the money collected, strict accounting 
of the proceeds is required. Tliey should be turned over to the lender in 
the form received or set up in a special account for his benefit, since 
right to control or use the proceeds on the part of the debtor results in a 
waiver of the lien by the lender on both the amounts collected and the re-
maining accounts. 

TRUST R E C E I P T S 

7-13. Nature. A device which is finding increasing favor as an instru-
ment for financing a retailer is the trust receipt. The trust receipt indi-
cates that money has been advanced to the businessman and that he 
holds certain goods in trust for the lender as security for the loan. It is 
most often used where someone other than the producer is financing a 
stock of merchandise, a chattel mortgage being unsuitable in such cases. 

8 Taylor et al. v. New Line Industries, page 900. 
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The Uniform Trust Receipts Act has been adopted in a substantial 
number of the states and the rules which follow are based upon its pro-
visions. The trust receipt may not be used to protect old obligations, ex-
cept in those instances in which the trust receipt replaces other security. 
Generally, it can be availed of as a security device only when new value, 
such as a new loan, is given by the entruster to the trustee. Furthermore, 
the property held in trust must consist of instruments, documents, or 
goods that are held for resale or for fabrication and resale. The trust 
receipt is not a general device which can be used to protect all kinds of 
indebtedness, nor can it be used on all kinds of property in the hands of 
a debtor. It is essentially a means whereby those who finance retailers, 
jobbers, and manufacturers may be secured. 

7-14. Right's of purchaser. Since the entruster authorizes the trustee 
to sell the goods held in trust as a means of obtaining funds with which 
to liquidate the loan, a purchaser in the ordinary course of business ob-
tains good title. The entruster loses his lien on the goods sold but the 
lien carries over to the identifiable proceeds which result from the sale, 
including any resulting commercial paper or account receivable. 

One who purchases other than in the usual course of business, or who 
obtains a judgment against the trustee and seeks to levy against the 
property, takes the goods subject to the equity of the lender.® One who 
takes the goods in satisfaction of an old debt, giving a release of the obli-
gation, receives a defective title in that he may have to surrender them 
to the entruster. 

The Trust Receipts Act, as usually adopted, provides for filing with 
the Secretary of State a copy of a general contract under which the 
parties expect to give and to receive financial aid by use of trust re-
ceipts.^" If there is no contract on file and if none is filed within 30 days, 
or some such period, after a trust receipt is given, the lien of the entruster 
is inferior to that of an intervening creditor or purchaser, not in the usual 
course of business. Once the agreement is filed, the entruster is protected 
on all transactions occurring during the following year, a new filing being 
required annually. 

Storage, processing, or transportation liens are superior to the claim 
of the finance company. Since such liens are customarily incurred in the 
regular course of business, the lender assumes these risks at the time the 
loan is made. 

7-15. Rights of the entruster. In case the entruster fails to obtain pay-
ment of the debt at maturity or finds the borrower in default on any 
other term of the contract, he may possess the goods. The contract may 
legitimately provide other causes for the lender taking possession, such 

® General Motors Acceptance Corporation v. Hupfer, page 905. 
10 In the Matter of AA Appliance & T V Center, Inc., Bankrupt, page 906. 
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as insolvency of the borrower, a judgment against him by some third 
party, or a feeling of insecurity on the part of the lender. After posses-
sion of the goods is taken by the entruster, he may, under the Uniform 
Act, sell them at public auction or private sale and apply the proceeds 
on the indebtedness, any deficit remaining a claim against the borrower. 
Any expense of selling or possessing the goods is added to the indebted-
ness, but any surplus arising from the sale reverts to the trustee. 

If the retailer has sold the goods and has failed to account for the 
proceeds, the lender, unless he has by conduct waived his right, may 
recover any identifiable proceeds, such accounts receivable, instruments 
or used merchandise, provided the proceeds are still in the trustee's 
possession.^* 

7-16. Inventory factoring. Many states have a factor's lien law which 
permits a lender to contract for a lien on the borrower's merchandise, 
consisting of raw material, semifinished, or finished goods. This lien is 
much like that obtained under a trust receipt in that the borrower is 
free to sell the goods in the ordinary course of business with the lien 
carrying over to the resulting proceeds. Most of the states which permit 
the use of this lien require local filing in every county where the goods 
are located of an intent to do business on the basis of loans on inventory. 
It thus differs from the trust receipt in which central filing is used. A 
few of the states limit its use to those borrowers who are manufacturers 
or wholesalers, although the others permit factoring at either the whole-
sale or retail level. 

B A I L M E N T S AS S E C U R I T Y C A S E S 

HARRIS V. C O E et a\. 
1898, 71 Conn. 157, 41 Atl. 552 

An action of replevin to recover certain property levied on by de-
fendant Coe, a deputy sheriff, in favor of Taylor. The property in ques-
tion was shipped by plaintiff to one Mamory for sale by the latter. It was 
levied on as property of Mamory. 

H A L L , J . . . . Was the contract in question one of sale or bailment? 
. . . What were, then, the terms of the parol contract which we are 
asked to construe, and under which the goods in question were delivered 
to Mamory? For the period of one month, the plaintiff, from his store, 
was to furnish to Mamory certain goods, which the latter was to select and 
to sell for the former on consignment, accounting each week for all goods 
sold, at prices designated by the plaintiff, and marked upon the goods. 

Dart National Bank v. Mid-States Corporation, page 908. 
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At the expiration of the month, there was to be a final settlement, when 
Mamory was to receive for his services 15 per cent of the prices fixed by 
the plaintiff, upon all goods sold. Transportation charges were to be paid 
by Mamory. The trial court found that there was no intention of a sale 
of any kind to Mamory, but that it was intended that he should receive 
the goods and sell them as agent of the plaintiff, on consignment. . . . 
By the express terms of the agreement, the goods were delivered to him 
upon consignment. It was expressly provided that he was to receive and 
sell them as the plaintiff*s agent, and that each week he should account 
for all goods sold at the plaintiff's fixed price, including his commission 
of 15 per cent, which was to be paid to him by the plaintiff on final settle-
ment at the end of the month. A consignment of goods for sale is ordi-
narily a bailment. The word "consignment" does not imply a sale. The 
very term imports an agency, and that title is in the consignor. 

But the defendant claims that notwithstanding it appears by the teims 
of the contract to have been the real intention of the parties that Mamory 
should receive and sell the goods as plaintiff's agent, and receive a com-
mission from him, yet, because the consignee, though bound to account 
to the consigner at a fixed price, might himself sell at any price, the con-
tract is in law one of sale. We do not think that the absence of a limitation 
upon the price at which goods may be sold by a consignee, who is to ac-
count to his consignor at a fixed price, will transform an agreement made 
in good faith, and clearly intended by both parties to be one of agency, 
into a contract of sale. . . . It has been distinctly held in this state that 
such power in the consignee does not of itself render a contract intended 
to be one of consignment a contract of sale. . . . 

Judgment for plaintiff. 

NEWARK SLIP CONTRACTING CO. v. N.Y. CREDIT 
MEN'S ADJ. BUREAU 

1951, 186 F.2d 152 

Newark, the plaintiff, is engaged in supplying labor required in the 
making of ladies' slips, in contracting to sew together pieces supplied by 
its customers and to add certain adornments. It agreed to do this work on 
5,000 dozen slips provided by the defendant bankrupt. Out of material 
supplied, it had made up and delivered 586 dozen at a price of $1,744.40 
and had on time at time of bankruptcy 1,242 dozen completed slips the 
work upon which was valued at $3,556.93. The contract required the 
bankrupt to pay for all goods shipped by Friday of any week at a time 
before the close of the following week. The plaintiff claimed a lien on 
the slips in his possession and also on those which had been shipped. The 
referee in bankruptcy allowed a lien on the slips remaining in the pos-
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session of the plaintiff, which the lower court rejected. It held that plain-
tiff was entitled to no lien, and the plaintiff appealed. 

SWAN , J. . . . As the work was performed in New Jersey, the law of 
that state as to liens is controlling. The appellant relies primarily upon a 
common law lien, although it also claims to be entitled to the statutory 
lien given to "processors." The common law has long recognized that the 
bailee for hire, whose skill and labor have enhanced the value of the 
bailed goods, has a hen on them for his charges, if payment by the 
bailor and redelivery to him are concurrent conditions. But if the con-
tract of bailment provides for redelivery before payment is due, no lien 
arises because it is apparent that the bailee has extended credit and has 
not relied upon the existence of a lien to secure payment. 

The appellant argues that it is a "monstrous thing" to require a con-
tractor, after his customer's default, to make up the balance of the goods 
and deliver them to the customer or to his trustee in bankruptcy, without 
hope of payment. This argument misconceives the effect of the bailor's 
default in failing to pay for the instalments delivered in March. In New 
Jersey the rule appears to be that default by one party in making pay-
ment for one delivery does not release the other party from his duty to 
make the other deliveries stipulated in the contract, unless the conduct 
of the party in default evinces an intention to abandon the contract or a 
design no longer to be bound liy its terms. But even if we assume that the 
bailor's breach of contract would have justified the bailee in refusing to 
go on, he did not repudiate the contract; he went on making up the 
goods. If one party to a contract continues performance after a breach by 
the other he must continue on the contract terms. The breach does not 
permit him to make a new contract without the other's consent; nor does 
the bankruptcy. The contract gave the bailor a credit of not less than 
seven nor more than eleven days after delivery of each instalment of 
slips. Where the contract gives the bailor a credit, his subsequent in-
solvency does not entitle the bailee to a lien. The district jtidge was right 
in deciding that Newark had no common law lien. 

Little need be said with respect to the statutory lien. Concededly 
Newark is not a "processor" unless it is covered by the final clause of the 
statutory definition. Counsel argues that Newark is engaged in "manu-
facturing" goods "of which linen, cotton, wool, silk, artificial silk . . . 
form a component part." Even verbally these words seem scarcely sufli-
cient, for the goods on which Newark worked formed not a "component 
part" but the whole of the slip—unless one counts the thread and suspend-
ing ribbons. Newark did nothing to the fabric which would fall within 
the general purport of "processing." . . . 

For the foregoing reasons we agree with the district court that Newark 
had neither a common law nor statutory lien. Order affirmed. 
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NORTH END AUTO PARK v. PETRINSA TRUCKING CO. 
1958, (Mass.) 150 N.E.2d 735 

SPALDING, J. This is a petition to enforce a garage keeper's lien under 
G.L. c. 255, §§25 and 26. The case was submitted on a statement of 
agreed facts, amounting to a case stated. 

The petitioner operates a public garage in Boston. During the period 
from August 1, 1955, to August 2, 1956, the respondents Mary Petringa 
and Petringa Trucking Co., Inc., were the owners of all of the motor 
vehicles (consisting of trucks, trailers and tractors) on which a lien is 
claimed. In this period the petitioner stored the vehicles, supplied them 
with gasoline and oil, and repaired them. During part of this period 
(from August 1, 1955, to April 30, 1956) the respondents used all of the 
vehicles in their trucking business, taking them away each day from the 
petitioner's garage with its knowledge and consent. On April 30, 1956, the 
petitioner refused to allow the respondents to remove the vehicles, and 
from that date to August 2, 1956, they remained in the uninterrupted 
possession of the petitioner under a claim of lien. On the latter date the 
vehicles were sold and the proceeds, under a stipulation executed by all 
of the interested parties, were placed in escrow, "pending judicial de-
termination of the rights of the petitioner in . . . [the fund] under the 
claim of lien." 

As of April 30, 1956, the unpaid balance due the petitioner in connec-
tion with the vehicles was as follows; for gasoline and oil $3,425.21; for 
repairs $464.47; for storage $2,250. These charges, amounting to $6,139.68 
in the aggregate, were incurred during the period from August 1, 1955, 
to April 30, 1956. 

After the commencement of the present proceedings both respondents 
were adjudicated bankrupts, and their trustees in bankruptcy were sub-
stituted as parties. 

The trial judge ruled that for the period up to April 30, 1956, the 
petitioner had no lien because it did not retain uninterrupted possession 
of the trucks. He further ruled that by reason of the petitioner's uninter-
rupted possession of the trucks for the period between April 30, 1956, 
and August 2, 1956, the petitioner was entitled to have its lien estab-
lished in the amount of $750, the storage charges for three months. A 
report to the Appellate Division was dismissed and the petitioner ap-
pealed. 

The petitioner is asserting a lien for storage, gasoline, oil, and repairs. 
The questions for decision are whether, for the period during which the 
vehicles were taken daily from the garage, any lien exists, and, if so, to 
which of the foregoing items it extends. 

1. Section 25 of c. 255 provides: "Persons maintaining public garages 
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for the storage and care of motor vehicles brought to their premises or 
placed in their care by or with the consent of the owners thereof shall 
have a lien upon such motor vehicles for proper charges due them for the 
storage and care of the same." At common law the garage keeper had no 
lien for storage and it is only by § 25 that he acquired one. . . . 

We are of opinion that both on principle and authority the petitioner's 
lien here was not defeated by the owner taking the trucks out daily and 
returning them to the garage each night. A contrary conclusion would 
render the lien of little value; it would be limited to charges accruing 
after the last return of the vehicle. Except for vehicles in "dead storage" 
such charges would be comparatively small. We think that the Legis-
lature in enacting § 25 intended to give the garage keeper a more sub-
stantial right. 

Of course, the rule just stated is subject to the qualification that if a 
bona fide purchaser acquires rights in the vehicle while it is temporarily 
out of the garage his rights will prevail over those of the garage keeper. 
Vinal V. Spofford, 139 Mass. 126, 29 N.E. 288. And doubtless an attaching 
or levying creditor who has no knowledge of the lienor's interest would 
have rights superior to the lienor if he acquired them while the vehicle 
was out of the lienor's possession. Restatement: Security, § 80. 

2. The lien under § 25 is for "storage and care." We must now deter-
mine what items, beyond that of storage, are covered by these words. We 
are of opinion that they do not cover the items for gasoline and oil. A 
more diificult question is whether "care" is limited to that care which is 
incident to the storing of automobiles, or whether it is used in a more 
general sense to include repairs made to an automobile. This question, 
however, we need not decide, because we think that the petitioner can 
secure its charges for repairs "with a common law lien. At common law 
a mechanic or artisan who, with the consent of the owner, does work 
upon or adds materials to a chattel has a lien. . . . 

It follows that the petitioner is entitled to recover for repairs in the 
amount of $464.47, and storage in the amount of $3,000, or $3,464.47 in 
the aggregate. Accordingly the order of the Appellate Division is re-
versed and judgment is to be entered for the petitioner in the sum of 
$3,464.47. 

So ordered. 

ABRAHAM HEILBRON et «l. v. GUARANTEE LOAN & TRUST CO. 
1896, 13 Wash. 645, 43 Pac. 932 

Respondents, plaintiffs in the court below, as executors of the estate of 
George H. Heilbron, brought this action to recover possession of two in-



901 SECURITY FOR CREDIT TRANSACTIONS 

surance policies. It appeared that Heilbron was the manager of the ap-
pellant bank and also a heavy borrower. A question arose about the 
security for these loans, and he told the secretary of the bank that, if 
anything happened to him, he desired the secretary to place the policies 
with the other collateral as security. He told the secretary where to find 
the policies—among Heilbron's private papers—but they remained un-
disturbed and were never entered on the books as collateral. After Heil-
bron's death the secretary removed them, placing them \vith other col-
lateral. 

GORDON, J. . . . We think it clearly shows that the policies were not 
pledged by the deceased. His conduct and conversation were not suffi-
cient for that purpose. There was neither possession nor right of pos-
session in the appellant during the lifetime of the deceased, and as posses-
sion was lacking no pledge resulted. The bank, therefore, never, during 
the lifetime of George H. Heilbron, had possession of the policies in dis-
pute. His death revoked the authority upon which appellant relied when 
thereafter it went by its secretary, Mr. Downing, to his private papers and 
took said policies therefrom. 

"To constitute a pledge, the pledgee must take possession; and to 
preserve it he must retain possession. An actual delivery of property 
capable of personal possession is essential." Jones, Pledges, § 23. . . . 
Of course a symbolical delivery is suflScient where the property is in-
capable of manual delivery and that is the extent to which the cases 
. . . go. 

Judgment for Heilbron, plaintiff. 

TAYLOR et al. v. NEW LINE INDUSTRIES 
1955, (N.J. Sup.) 117 A.2d 643 

HANEMAN, J. S. C. This matter is before the court on the return of 
two orders to show cause, obtained by the Millville National Bank, and 
Wheaton Die Casting Corporation, in which Maurice Risley, receiver for 
New Line Industries, Inc., is directed to show cause why he should not 
turn over to the Millville National Bank and Wheaton Die Casting Cor-
poration all payments he has received or may receive on accounts re-
ceivable theretofore assigned to them by New Line Industries, Inc., as 
collateral security for loans or the payment of sums due for the sale of 
merchandise. Incidentally, he is also required to show cause why he 
should not turn over to them all records of New Line Industries, Inc., 
pertaining to said assigned accounts, and notify account debtors that 
payments thereof should be made directly to them. The Millville Na-
tional Bank also seeks to hold the receiver liable in connection with an 
assignment of an alleged receivable account due from Consolidated 
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Bottle Company. A succinct statement of the three questions here in-
volved is as follows: 

1. Does an assignment of accounts receivable as collateral security, 
where no security interest in merchandise is taken, have to be recorded 
under the Factor's Lien Law in order for the assignment to be valid? 

2. Is an assignment of an account receivable effective if the books of 
the assignor are not marked to indicate the assignment? 

3. If the receiver of an assignor of an account receivable accepts the 
return of merchandise from an account debtor, in lieu of the moneys 
owed on the account, is the assignee of the account, who did not au-
thorize this action, entitled to hold the receiver liable for the loss sus-
tained? 

The solution of the primary problem in this matter turns upon the 
question of whether the provisions of the Factor's Lien Law, N.J.S. 2A; 
44-178 et seq., N.J.S.A., require a recordation of an assignment of ac-
counts receivable where there was never created nor did there ever exist 
a lien upon the goods, the sale of which gave rise to the accounts re-
ceivable. 

Generally, under our common law, the delivery of an assignment of 
accounts Receivable, without anything more, gave the assignee a valid 
title, at least as between the assignor and assignee. . . . 

The statute here involved is in derogation of the common law insofar 
as it concerns assignment of accounts receivable, and hence must be 
strictly construed. . . . 

The Factor's Lien Law, when adopted, provided a new type of security 
for the lender. It created a lien upon certain goods of the borrower and 
upon the sale of those goods said lien was automatically transferred to 
the receivable resulting from the sale. 

The cited statute does not basically concern itself with an assignment 
of accounts receivable unaccompanied by a lien on the goods, the sale 
of which gave rise to such accounts. 

That this is vvhat the Legislature contemplated is borne out by the very 
verbiage of the act. See N.J.S. 2A;,44-178, N.J.S.A., where a factor is 
defined as those who "lend upon the security of merchandise"; N.J.S. 2A; 
44-180, N.J.S.A.; which requires that notice of lien shall be filed where 
"the merchandise subject to the lien . . . shall be located"; N.J.S. 2A; 44-
181, N.J.S.A., where provision is made for the effectiveness of the lien "as 
against all claims of creditors in or against such merchandise"; and 
N.J.S. 2A; 44-182, N.J.S.A., where provision is made for the discharge of 
the lien on "the said merchandise." 

This statute was adopted in New Jersey and is largely patterned after 
the New York statute of 1911. 
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In construing the comparable New York statute it has been held that 
it applies only where a loan is made on the security of the merchandise of 
which the borrower will retain possession, and that it does not apply 
where there is simply an assignment of accounts as security. . . . 

In the light of the foregoing, it is here held that the assignments to the 
Milville National Bank and Wheaton Die Casting Corporation are valid. 

What has been stated above disposes as well of the second propounded 
question. There being no statutory provision for any indication on the 
books of the assignor of an assignment, since such notice was not re-
quired under the common law, an assignment, even absent such notice, 
is valid, especially where, as here, no third parties suffered any detri-
ment resulting from the failure to so stamp. 

Insofar as the third question is concerned, which involves the alleged 
act of Consolidated Bottle Co., the merchandise was consigned to said 
Consolidated Bottle Co. The transaction was not a complete sale and 
there never arose any account receivable, the merchandise having been 
returned to the consignor. The alleged assignment of this so-called ac-
count receivable was invalid and ineffectual. The proceeds held by the 
receiver resulting from the subsequent sale of the merchandise is not 
subject to any lien. 

Judgment will be entered accordingly. 

FOSTER V. A B R A H A M S 
1925, (Cal. District Court of Appeal) 241 Pac. 274 

The plaintiff, Foster, had borrowed $300 and had given therefore to 
one Hamaker her collateral note, which pledged a certain diamond ring 
as security. The note read: 

A n d I hereby deposit with said W . N. H a m a k e r as collateral security for the 
p a y m e n t of this and any other l iability or l iabilities of mine to said W , N. 
H a m a k e r or other holder thereof , due or to b e c o m e due , or that m a y b e here-
after contrac ted , t h e fol lowing property, viz: O n e diamond (3 large stones and 
several small stones) ring, plat inum setting. 

Hamaker negotiated the note and delivered the security to the defend-
ant, who had at one time acted as attorney for the plaintiff in a divorce 
action—for which the plaintiff had not compensated him. The plaintiff 
tendered the principal and interest of the note and demanded the ring, 
but the defendant contended that he might hold the ring as security for 
the note and his legal fees amounting to $260. This is an action to re-
cover the ring. Lower court gave judgment for defendant. 

S T U R T E V A N T , J . The appellant earnestly urges many reasons why the 
note should not be construed as providing security to Mr. Abrahams for 
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his fee and expenditures in the divorce action; but that it should be con-
strued as providing security for the $300 and the interest thereon. The 
point is a new one in California. Tlie appellant cites no case that rules 
the point. The respondent cites and relies upon the case entitled Oleor̂  v. 
Rosenbloom, 247 Pa. 250. In that case two notes were involved. (Each 
contained a provision similar to '̂ he one in the case at bar.) The Supreme 
Court of Pennsylvania stated that there was no case in Pennsylvania that 
exactly ruled the point and then that court cited and discussed certain 
cases in other jurisdictions, and thereafter reached the conclusion that 
an indorsee of a note for the security of which collateral is pledged is en-
titled to the benefit of a provision in a note that the collateral is security 
for the payment of this or any other liability or liabilities to the holder 
hereof now due or to become due so that he can apply the collateral to 
other claims held by him against the maker. On the authority of that 
case we think that the judgment of the trial court should be aflBrmed. 

LARSON V. QUANRUD, BRINK & REIBOLD 

1951, (N.D.) 47 N.W.2d 743 

The plaintiff Larson, as administrator of the state of John N. Forister, 
sues the defendant for the conversion of forty shares of its stock. It ap-
pears that Mr. Forister borrowed $8,500 in 1930 and 1931 at 6 per cent 
interest and pledged the shares as collateral. Dividends were credited to 
the account as they were paid, but in 1944, some time after the death of 
Mr. Forister, the company cancelled the certificates and issued new ones 
to other parties. No accounting was rendered. At that time the stock was 
worth $350 a share and the accumulated dividends amounted to $5,700. 
At the time of Mr. Forister s death, it was thought he left no assets, and 
it was not until several years thereafter that notice of this transaction be-
came known to his heirs. The lower court allowed recovery but per-
mitted the defendant to recoup the amount of the debt and interest. The 
plaintiff contended that the debt had been outlawed by the Statute of 
Limitations. 

MORRIS, J. . . . We have reached the conclusion from a consideration 
of competent and relevant evidence in the record that the forty shares 
of stock of John N. Forister were pledged to Q. B. & R. as security for the 
payment of the three notes upon which he borrowed $8,500, and that the 
pledge was never foreclosed. When Q. B. & R., on May 4, 1944, cancelled 
the stock certificates of John N. Forister and issued new certificates in 
lieu thereof to other individuals, it appropriated the stock without au-
thority at law and thereby converted it. 

The trial court found that the value of the stock was $350 per share. 
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which finding is in accord with the evidence. The court was therefore 
correct in reaching the conclusion that the value of the forty shares of 
stock on the date of conversion was $14,000. 

The evidence also shows that no dividends were paid to John N. 
Forister or his estate. As dividends accrued, credit memos were issued in 
the amount of the respective dividends and credited to the Forister ac-
count. The dividends that accrued on the stock were the property of 
Forister or his estate and the record discloses no authority for applying 
them on his account or applying them to the payment of the principal or 
interest on the notes. We agree with the trial court's findings that the 
application thus made was without the consent of the owner of the divi-
dends. The amount of the dividends so applied prior to May 4, 1944, was 
$5,700. The trial court then computed the principal and interest on the 
notes as of that date in the amount of $15,697, which when applied upon 
the value of the stock and dividends left a balance of $4,063 for which 
the court ordered judgment with interest at four per cent from May 4, 
1944. . . . 

The plaintiff contends that the rule allowing the defendant in a con-
version action to mitigate damages in an action for conversion by a 
pledgee by proving the amount due on the lien does not apply because 
more than six years elapsed after the death of John N. Forister and be-
fore the defense was interposed and recovery on the notes was barred 
by the statute of limitations. This contention cannot be sustained. In this 
state the statute of limitations operates to bar the remedy and does not 
destroy the debt or affect remedies other than the one to which it ap-
plies. . . . 

The plaintiff argues that the defendant lost its right of mitigation by 
its failure to file a claim against the Forister estate. We do not think that 
on general principles a statutory right of mitigation is barred or lost by 
failure to file it as a claim against the estate. A debt due from an estate is 
not always expunged and rendered nonassertable by failure to file it as a 
creditor's claim. This is indicated by 30-2416, RCND 1943 which provides 
that in an action prosecuted by an executor or administrator "the defend-
ant may set-off any claim he may have against the deceased instead of 
presenting it to the court, and all mutual claims may be set-off in such 
action." We reach the conclusion that when this action was commenced, 
the defendant had a statutory right to show in mitigation of damages the 
amount due on the Forister debt at the time of conversion; that the debt 
was not extinguished by the statute of limitations; and the right of miti-
gation was not lost by failure to file the debt as a creditor's claim against 
the Forister estate. . . . 

Judgment of lower court affirmed. 
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MINNEAPOLIS AND N. ELEVATOR COMPANY v. BETCHER 
1889, 42 Minn. 210, 44 N.W. 5 

As collateral security for notes falling due on or before July 1, 1886, 
the defendant Betcher pledged to the plaintiff a quantity of wheat. The 
plaintiff sold in March, 1887, but failed to realize enough to pay in full. 
It seeks to recover the deficiency. In May, 1886, the defendant instructed 
plaintiff to sell. At that time the wheat would not have sold for enough 
to pay the notes but would have sold for more than it did in March, 1887. 

MITCHELL, J. . . . In the absence of an express contract between the 
pledgor and pledgee, making it the absolute duty of the latter to sell at a 
specified time, he is not obliged to sell even when requested to do so by 
the former. The power to sell is a right, not a duty. The exercise of ordi-
nary care in respect to the thing pledged is the duty which the law im-
poses upon the pledgee, and for the breach of that duty only does he 
become liable. After the contract of pledging is made, neither party can, 
by anything he alone can do, vary the duties or powers attaching to the 
relation. Of course, the condition and character of the property might be 
such that a failure to sell would amount to a want of ordinary care; and 
it may be, as held in some cases, that a request to sell might be an ele-
ment in the proof of negligence. But no such questions are presented in 
this case. The answer and charge of the (lower) court proceed upon the 
theory, that independently of any question of negligence in the care of 
the property, it is the absolute duty of the pledgee to sell whenever re-
quested by the pledgor. 

Order reversed. Judgment for plaintiff. 

GENERAL MOTORS ACCEPTANCE CORP. v. HUPFER 
1925, 113 Neb. 228, 202 N.W. 627 

THOMPSON, J. This is an action of replevin (by General Motors Ac-
ceptance Corp.) to recover four automobiles. . . . Plaintiff based the right 
to recover on a purchase made of them by it from the Oakland Motor Car 
Company in December 1919. . . . Prior to the unloading of the cars, and 
prior to the delivery of the bill of lading to Trotter (a retailer), the latter 
was required to, and did, execute to the plaintiff the following trust 
receipt: 

I (we) hereby acknowledge that said motor vehicles are the property of the 
General Motors Acceptance Corporation and agree to make and hold the same 
for the piirpose of storing said property. . . . I agree not to sell, loan, deliver, 
pledge, or otherwise dispose of any of said motor vehicles to any other person 
except upon written order from General Motors Acceptance Corporation for 
release from trust upon payment to the bank mentioned therein of the amount 
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required by said order, a d upon the indorsement on the back of this trust 
receipt by said bank of a release from trust. 

Before Trotter came into possession of the cars, he executed a chattel 
mortgage upon them to the defendant (Hupfer), to secure a promissory 
note which he had executed to the defendant. . . . That leaves for our 
determination the question, what is the legal effect of the trust receipt? 
Under it, Trotter had but one use he could make of these automobiles, 
and that was to display them; and he had but one trust, and that was to 
care for and protect them. He might become the owner by complying 
with the terms of the receipt, but until such compliance is had, he is a 
bailee and no more. Thus, this trust receipt was not an absolute sale, 
mortgage, conditional sale, or lease, and it was not necessary that it be 
recorded. . . . As Trotter was at all times without ownership in the 
automobiles, the mortgage to the defendant was void; but were it a valid 
mortgage, plaintiff's right would nevertheless, be prior. 

Judgment for plaintiff.^^ 

IN THE MATTER OF AA APPLIANCE & TV CENTER, INC., BANKRUPT 
1959, 271 Fed.2d 800 

K N O C K , J . Marshall and Ilsley Bank of Milwaukee, Wisconsin, filed, 
with the Wisconsin Secretary of State, a statement of the Bank's financ-
ing and anticipated financing (by means of trust receipt transactions) of 
acquisition of "Television, Appliances and Other Similar Equipment" by 
AA Appliance & TV Center, Inc. 

Subsequently the President of the AA Appliance delivered to the Bank 
three trust receipts on refrigerators, washers, dryers and a freezer. When 
AA Appliance was adjudicated a bankrupt, the trustee in bankruptcy 
took possession of all assets including the unsold merchandise enumer-
ated in the trust receipts. The referee denied the Bank's petition to 
reclaim these items on the ground that the statement filed with the 
Secretary of State insufficiently described the goods, and that they were, 
therefore, not subject to any security interest of the Bank. 

On review District Judge Tehan reversed the referee and this appeal 
followed. 

The applicable statute reads: 

2 4 1 . 4 3 ( 1 ) Any entruster undertaking or contemplat ing trust rece ipt transac-
tions with re ference to documents or goods is ent i t led to file with the secretary 
of state a s tatement , s igned b y the entruster and t h e t rustee , b e a r i n g the correct 
n a m e of t h e sole trader , copartnership or corporation of the entruster and 
trustee, as wel l as t h e correc t t rade n a m e , if one is used; and h a v e plainly 

This case arose prior to the time filing of the general contract was required. 
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printed or typewri t ten thereon t h e names of t h e part ies execut ing t h e same; t h e 
statement shall further conta in : 

(a) A designation of t h e entruster and the trustee, and of the ch ie f p l a c e of 
business of e a c h within this state, if any, including street and post-oflSce address; 
and if the entruster has no place of business within the state, a designation of 
his chief p lace of business outside the state, including street and post-office 
address; and 

(b) A s tatement that the entruster is engaged, or expects to b e engaged , in 
financing under trust receipt transactions the acquisit ion of goods b y the trustee ; 
and 

(c) A description of the kind or kinds of goods covered or to b e covered liy 
such financing. 

(2) T h e fol lowing form of s ta tement (or any other form of s ta tement contain-
ing substantialh) the same information) shall suffice for t h e purposes of ss. 
2 4 1 . 3 1 to 2 4 1 . 5 0 : 

S ta tement of trust receipt financing 

The entruster, 
of business within this state is at 

and state of 

, whose chief place 
Street , in t h e city of 

(or who has no place of 
business within this state and whose chief p lace of business outside 
this state is at Street , in the city of and 
state of ), is or expects to b e engaged in financing 
under trust receipt transactions the acquisit ion by the trustee, 

, a sole trader ( ), a copartnership ( ), or corpora-
tion ( ), whose chief place of business within this s tate is at 

(Street or Rural Route No.) , and whose P . O . address 
is , of goods of the following description: coffee, silk, 
automobiles or the like. 

(Signed) 
(Signed) 

Entruster 
Trus tee 

Section 241.39 expressly provides that entrusters are subordinated to 
bona fide purchasers for value and that filing of the statement imder Sec-
tion 241.43 shall not constitute notice of the entruster's interest to such 
bona fide purchasers for value other than to transferees in bulk. 

In his closely reasoned opinion, D.C., 170 F. Supp. 103, the District 
Judge agreed with the referee that certain portions of this statute, such 
as statement of names and places of business, which are clearly known 
at the time the statement is filed, are susceptible of strict compliance 
(citing cases) but that the statute itself calls only for "substantially" the 
same information as set out in the sample form of Section 241.43(2) with 
its suggested broad descriptive terms. 

The trustee argues that the word "appliances" is a less specific term 
than the examples in the statute. He sees "appliances" as analogous to 
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"groceries" and "fabric" rather than "coffee" and "silk." He states that he 
knows of no other cases in point, but fears that the District Court's de-
cision, if aflBrmed, will establish a policy adverse to the uniformity which 
would be desirable in connection with trust receipt financing. 

Here the name of the bankrupt provides a clue. The statute calls for 
no statement of the amount or terms of the loan. We are constrained to 
agree with the distinguished District Court Judge, that [170 F. Supp. 
104]: 

In respect of notice therefore, we can only conclude that the framers of the 
act contemplated providing only for the first step of a two-step process to be 
undertaken by a prospective creditor in order to discover the exact status of the 
goods he is concerned with. » ® ® 

Rather than have to resort to exercises in semantics in each case, it seems to 
us that the intent of the act in respect of notice is met if the descriptive words 
used would inform an experienced and sophisticated creditor that goods in the 
possession of the trustee could not be relied on and that he should investigate 
further. 

Affirmed. 

DART NATIONAL BANK v. MID-STATES CORPORATION 
1959, (Mich.) 97 N.W.2d 98 

Under trust receipt financing, properly filed, the defendant, Mid-States 
Corporation, through its subsidiary corporation. Farmers & Merchants 
Investment Company, loaned money to Milbourn Trailer Sales and ac-
cepted a trust receipt on a trailer as security for a loan. The latter sold 
the trailer to Mr. & Mrs. Frank, who signed a conditional sales contract 
and a negotiable note for the price, after allowance for a trade in. Mil-
bourn, instead of turning note and contract over to Investment Company, 
sold them to the plaintiff. Dart National Bank, and used the pro-
ceeds to meet personal needs. The plaintiff seeks to obtain control of the 
trailer which has been surrendered by Frank to the defendant, the latter 
contending that plaintiff could not get good title to the note and Contract 
because Milbourn held these proceeds in trust for the defendant. 

SMITH, J. . . . The rights of the entruster under the act, as far as 
pertinent to the situation before us, arise from section 10, subdivisions (a) 
and (c) (C.L.S. 1956, § 555.410(a) and (c) [Stat. Ann. 1957 Cum. Supp. 
§ 19.535(10) (a) and (c)]) providing as follows: 

Where, under the terms of the trust receipt transaction, the trustee has no 
liberty of sale or other disposition, or having liberty of sale Or other disposition, 
is to account to the entruster for the proceeds of any disposition of the goods, 
documents or instruments, the entruster shall be entitled, to the extent to which 
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and as against all classes of persons as to whom his security interest was valid 
at the time of disposition by the trustee, as follows: 

(a) To the debts described in section 9, subdivision (3); and also 

(c) To any other proceeds of the goods, documents or instruments which are 
identifiable, unless the provision for accounting has been waived by the en-
truster by words or conduct; and knowledge by the entruster of the existence 
of proceeds, without demand for accounting made within 10 days from such 
knowledge, shall be deemed such a waiver. . . . 

The bank's rights, in turn, it asserts, arise from section 9(1) (a) and (b) 
of the said act (C.L.S. 1956, § 555.409(1) (a) and (b) [Stat. Ann. 1957 Cum. 
Supp. § 19.535(9) (1) (a) (b)]), providing as follows: 

(1) (a) Nothing in this act shall limit the rights of purchasers in good faith 
and for value from the trustee of negotiable instruments or negotiable docu-
ments, and purchasers taking from the trustee for value, in good faith, and by 
transfer in the customaiy manner instruments in such form as are by common 
practice purchased and sold as if negotiable, shall hold such instruments free 
of the entruster's interest. . . . 

(b) The entrusting (directly, by agent, or through the intervention of a third 
person) of goods, documents or instrument by an entruster to a trustee, under 
a trust receipt transaction or a transaction falling within section 3 of this act, 
shall be equivalent to the like entrusting of any documents or instruments which 
the trustee may procure in substitution, or which represent the same goods or 
instruments or the proceeds thereof, and which the trustee negotiates to a 
purchaser in good faith and for value. 

The issue before us, then, is whether the statutory protection afforded 
purchasers from the trustee by the above sections are applicable to the 
transaction before us so as to subordinate the entruster's rights to those 
of the Dart bank. 

The Dart bank's claims with respect to the transaction turn upon its 
purchase of the note and contract hereinbefore described. There is no 
doubt that it was a purchaser for value, having executed and delivered 
its check for $2,945.26 to Milbourn Trailer Sales, which check Milbourn 
deposited in another bank. Moreover, it was a purchaser in good 
faith. . . . 

The conditional sales contract is a credit instrument, it is of a sort 
marketed in the ordinary course of business or finance, and the trustee ap-
pears by virtue of possession and the face of the contract to be the owner 
thereof. Being thus an instrument as so defined in the act, the statute 
creates a substitutionary entrustment of the contract, as well as the 
note. . . . 

We conclude, therefore, that the conditional sales contract is included 
within th^ above phraseology of section 9(1) (a) and that the Dart bank, 
plaintiff herein, took both the note and the contract free of the interest 
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of the entraster. Such conclusion, we note, accords with the basic policy 
embodied in the Uniform Trust Receipts Act before us. The National 
Conference of Commissioners on Uniform State Laws, in its prefatory 
notes explaining the purposes and structure of the act, stated as follows: 

B . Genera l T h e o r y of the Act . 

(2) T h e act proceeds on t h e theo iy that the entruster in such case is entit led 
to protect ion only against honest insolvency of t h e trustee. Dishonest act ion of 
the trustee is a credit risk, and b o n a fide purchasers are to b e protec ted against 
the entruster who has taken that risk b y entrusting. . . . 

Judgment of the lower court for the plaintif was affirmed. 

Review Questions and Problems 

1- A shipped B goods on consignment . T h e y were to b e sold at prices 
establ ished b y A, and the consignee, B , was to account at the e n d of 
e a c h week for t h e goods sold, less a certain amount for his commis-
sion. W h i l e the goods w e r e in B's possession, they w e r e destroyed by 
fire. W h o must b e a r the loss, assuming that B exercised proper care? 

2. S sold a t ruck to B, retaining title as security for t h e unpaid ba lance . 
B later towed t h e truck to G's garage for repairs and w a s unable 
thereaf ter to pay either S or G , who is still in possession of t h e truck. 
W h o has t h e be t ter c laim to the truck, S or G? 

3. O took two trucks to G's garage to h a v e t h e m overhauled and G 
agreed to put them in good running condit ion. O n e was finished and 
returned to O, the bill be ing $ 7 5 0 which O did not pay. T h e work on 
the second truck was completed at a cost of $ 6 0 0 , and G refused to 
surrender the second truck until pa id $ 1 , 3 5 0 . D i d he h a v e t h e right 
to hold the second truck as security for work done on b o t h ? 
X Co . , a wholesaler of p lumbing fixtures and fittings, p ledged to 
Y Co. a large stock of such supplies, t h e merchandise b e i n g segre-
gated, p lacarded, and an agent of X Co. be ing m a d e t h e agent of 
Y Co. to retain intact the p ledged inventory. C obta ined a judgment 
against X Co. and levied on the goods, maintaining there was no 
efi^ective pledge. W a s the p ledge good? 

5. A p ledged ten bales of cotton as security for an indebtedness of $ 2 0 0 
and any other obligations due, to b e c o m e due, c reated , or hereaf ter 
to b e created, in favor of the payee . T h e payee of t h e obligation 
negot ia ted it to H and transferred the col lateral to him. At t h e t ime 
of A's bankruptcy , H held an additional c la im of $ 3 0 0 against A. Are 
both claims secured by the cot ton? 

6. P borrowed $ 1 0 , 0 0 0 of C , giving his note for that amount payable 
one year later, secured b y numerous notes that h a d b e e n given to P 
b y various debtors. I f C collects on these latter debts , must h e imme-
diately apply t h e proceeds on the $ 1 0 , 0 0 0 d e b t and stop interest , or 
is his only duty to account for t h e m when final set t lement is m a d e ? 

7. S sold trucks to R, a retailer, and reta ined tit le to t h e m as security 
for the pr ice . R later borrowed money of E and secured the borrowing 
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b y giving trust receipts for these cars. As b e t w e e n S , w h o has not 
been paid, and E, which one has the b e t t e r c laim to t h e cars? 

8. E loaned m o n e y to R , a retailer, on certain i tems in t h e latter 's inven-
tory and a c c e p t e d trust receipts as security. O n N o v e m b e r 1, R sold 
one of these i tems to B for cash and deposi ted the m o n e y in his b a n k 
account . N o v e m b e r 8 , R is forced into bankruptcy , and E c la ims a 
prior equi ty in the b a n k account . Is he ent i t led to it? 

9. G held a chat te l mortgage on a certain automobi le as security for a 
debt , t h e mor tgage b e i n g properly recorded. T h e owner later took his 
car to H's garage for repairs. T h e owner has paid nei ther obl igat ion, 
the car b e i n g in t h e possession of H. G seeks possession in order to 
foreclose and H c laims his lien is superior. T h e court he ld in favor 
of H. D o e s this decision appear sound to you? 

10. R , a dealer in automobiles , borrowed of F i n a n c e C o m p a n y and gave 
it a trust rece ipt on his cars as security. R later sold two of these cars 
to B, another retailer, who paid for them. R fai led to pay F i n a n c e 
C o m p a n y , and it seeks to recover the cars of B. H a s it the r ight to do 
so? Wovild yoiu" answer have been the same if B had taken t h e cars 
in p a y m e n t of a d e b t owed to him b y R? 

11. B a n k loaned A $ 2 9 , 0 0 0 and a c c e p t e d trust receipts on certain auto-
mobiles as security. A died, having sold the cars without account ing 
for t h e m , though t h e day be fore death B a n k d e m a n d e d set t lement . 
Assets of $ 1 8 , 0 0 0 w e r e identified as proceeds from sale and t h e b a n k 
c la imed these assets and a prior lien of $ 1 1 , 0 0 0 on other assets of the 
deceased. A's estate was insolvent b u t the courts al lowed both claims 
of Bank . W a s this decision sound? 
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C h a t t e l 
M o r t g a g e 

7-17. Nature of mortgage. A chattel mortgage is a contractual lien on 
personal property created as security for a debt and differs from a pledge 
in that it usually provides for the retention of possession by the mort-
gagor, while a pledge is good only when the pledgee remains in posses-
sion. Furthermore, the pledgee obtains an inherent right to dispose of 
the property upon default of the debtor, whereas the mortgagee must 
foreclose in accordance with the statutes of the particular state or accord-
ing to contract terms, in order to secure his money. The mortgage agree-
ment may grant to the mortgagee a right to possess, sell, and dispose of 
the property in case of default; but in many states this right is encum-
bered, by statute, with requirements for giving notice, for public sale, 
and for an accounting. These requirements may render a sale by the 
mortgagee only slightly less cumbersome than foreclosure. 

7-18. Property subject to a mortgage. Property cannot be the subject 
of a mortgage until such time as it has either actual or potential exist-
ence. Thus, bricks not yet formed, or furniture as yet unprocessed, can-
not be effectively mortgaged as bricks or furniture. Since no product to 
which title may be transferred as yet exists, it can be neither sold nor 
mortgaged.^ 

Property has potential existence when it will normally come into being 
without the aid of man; that is, when the property out of which the in-
crease naturally springs is present. The states are in conflict concerning 
the time when crops to be grown on certain land have potential existence. 
Some states permit a mortgage on crops to be given before crops are 
planted,® others insist that they must be planted if man must plant to 
bring them into existence, while still others limit a chattel mortgage on 
crops to be grown to those which will mature within one year from the 
time the mortgage is given. Reference must be had to the law of a par-
ticular state to determine the status of its law, although the legislative 
trend is toward a one-year provision. 

Property to which the mortgagor has no title may not be effectively 

1 Townsend Brick & Contracting Co. v. Allen et al., page 916. 
2 McMaster v. Emmerson et al., page 917 . 
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mortgaged. Such an attempt amounts in equity to a promise to mortgage, 
and will be enforced between the immediate parties as soon as title is 
acquired by the mortgagor. A mortgage on property to be acquired in the 
future, however, is not valid as against an innocent third party, even 
after title has been acquired. One who is interested in determining the 
status of title to personal property seldom searches the records beyond 
the date upon which the owner purchased the property. He concludes 
that no mortgage would be created before the property was purchased. 
Therefore, a mortgage given before title is acquired is not effective 
against good-faith purchasers of the property. An "after acquired" clause 
is subject to the same objection. A mortgage on presently owned property 
which attempts to cover other property obtained by purchase or gift 
during the life of the mortgage is effective only on the presently owned 
property as against innocent third parties. If the newly acquired goods 
are sold to innocent purchasers, the purchasers obtain good title. In 
several of the states a judgment creditor's lien is superior to the mort-
gagee's "after acquired" clause. 

In some states an exception to this rule exists in the case of a stock 
of merchandise. In these states a mortgage upon stock in trade that by 
language covers subsequently-acquired goods purchased with the pro-
ceeds from the sale of the mortgaged stock is effective. A majority of the 
states follow the general rule and refuse to uphold the validity of the 
mortgage on subsequently-acquired stock in trade, except as between 
the immediate parties. 

7-19. Recording mortgage. A cliattel mortgage which permits the 
mortgagor to remain in possession of the mortgaged property becomes 
effective against bona fide purchasers and judgment creditors only when 
it is properly executed and recorded or filed. The statutes of most states 
require that the mortgage be recorded or filed—some require recording, 
while others provide for filing—with some officer of the countv or city 
in which the mortgagor resides. In a few states it is recorded in the 
county office of the county in which the property is located. Several 
states require it to be recorded both where the owner resides and 
where the property is located. Removal of the mortgagor from one 
county or state to another, without the consent of the mortgagee, imposes 
no duty upon the latter to record his mortgage in the new location.'' 

A bona fide purchaser is one who gives value for the property without 
knowledge that it has been mortgaged. Even though the mortgage is 
not recorded, a purchaser with knowledge of its existence takes subject 
to the mortgage. He cannot, by purchasing the property, cut off a su-
perior equity of which he is aware. In most states a mortgage is not 
effective until it is placed on record or until third persons have knowl-

® Isaacs et al. v. Mack Motor Truck Corporation, page 918. 
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edge of it. Any rights of innocent third parties in the property that inter-
vene between the giving and the recording of the mortgage in these 
states are superior to the mortgage. Furthermore, a few states go beyond 
this and provide that a mortgage must be recorded within a given period— 
often ten days—after it is given,^ or else it is void as to all creditors 
or purchasers, regardless of when they became such. Prompt recording 
of a chattel mortgage is desirable, since secret liens are frowned upon 
by the courts. 

7-20. Description of goods. Extreme care should be exercised by 
the mortgagee in the description of the property mortgaged. It must be 
described with suflScient clarity to enable interested third parties to 
identify the property.® As between the immediate parties, however, 
whenever a description proves ambiguous, evidence may be introduced 
to prove their intention. 

A mortgage on growing crops is effective only when the real estate 
upon which the crops are to be grown is specifically designated. Such 
a mortgage is not defeated by the fact that the crops are later harvested 
and confused with other goods. 

A mere change in the form of the property does not affect the validity 
of the mortgage. Thus, it has been held that a mortgage on leather is 
good also on shoes manufactured from the leather. So long as the mort-
gaged property can be traced into the new article, and forms the major 
portion of it, the mortgage is good. 

Some question exists as to whether the natural increase of livestock 
is covered by a mortgage, where the matter is not specifically mentioned. 
Although there are few cases on the subject, the prevailing view seems 
to be that the increase follows the property mortgaged and is subject 
to the lien. However, to be safe in such cases, it is best to provide defi-
nitely that the increase of the livestock shall be subject to the terms of 
the mortgage. 

7-21. Loans secured. The purpose of a mortgage is to secure the 
payment of a debt. It may secure only one obligation, or various ones, 
depending upon the mortgage agreement. If the mortgage is correctly 
drawn, it may secure advances to be made in the future, as well as 
existing loans. Where the agreement includes a stipulation covering 
future advances, any advances made thereunder carry security superior 
to a second mortgage on the same property in favor of some third party, 
although the second mortgage is given and recorded before the advances 
are made. To illustrate: A gives B a chattel mortgage to secure a present 
loan of $500 and other sums as advanced, not exceeding an additional 
$1,000. Shortly thereafter, A, to secure a loan of $400, gives C a second 

* Illinois Nat. Bank & Trust Co. v. Holmes, page 919. 
® Baldwin v. Boyce, page 921. 
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mortgage on the same property. Still later, B advances A an additional 
$500. Clearly, in such a case B is protected under his mortgage to the 
extent of $1,000, before C can expect any security. However, a second 
mortgage may limit the advances which are possible under a first mort-
gage by giving the first mortgagee actual notice of the former's interest. 
Mere recording of the second mortgage does not have this effect, al-
though actual knowledge of the inferior equity will have, regardless of 
how the knowledge is obtained. Thus, in the illustration, if C had in-
formed B of the second mortgage before the advance was made, C's lien 
would have been superior to that whicn protected the later advance. 
However, the recording of A's mortgage to C did not have the effect of 
giving notice, as B was under no duty to inspect the records after he 
recorded his mortgage. 

When the mortgagee has contracted to make certain future advances, 
the better view is that he is not limited, in making the advances, by 
knowledge of inferior liens. It is only where the advances are optional 
that knowledge of an inferior lien precludes the right to make additional 
advances. 

A mortgage should accurately describe the obligations which it se-
cures. It is only by such a description that the purchaser of mortgaged 
property can ascertain the indebtedness which he must pay in order to 
clear the property of the mortgage. The courts will, at the instance of 
an interested party, avoid a mortgage in which the amount has been 
fraudulently overstated. If the overstatement is the result of an error 
or mistake, the mortgage is usually held to be good security for the 
actual amount of the indebtedness. 

7-22. Waiver. Most states provide for certain penalties in case tbe 
mortgagor wrongfully sells or moves the mortgaged property without 
the consent of the mortgagee. The mortgagor is usually free to sell the 
mortgaged goods to buyers who are informed of the mortgage and who 
take the property subject to it. The buyer then pays the mortgage in-
debtedness and obtains good title to the property. 

If the mortgagee consents to a sale of the goods free of the mortgage 
lien, he thereby waives his lien, and the purchaser obtains good title.® A 
general authority to sell, granted by the mortgagee, constitutes a waiver 
of all interest in the property or the proceeds of sale. In order adequately 
to protect his interest, where a sale appears desirable, the mortgagee 
should either sell the property himself, after securing the consent of the 
mortgagor, or make the latter an agent to sell for the benefit of the 
former. If the mortgagee pursues the latter course, he maintains his lien 
upon the proceeds resulting from the sale. 

7-23. Foreclosure. Whenever the mortgagor defaults or fails to meet 
® Bob Harper Finance Co. v. Lester et al., page 922. 
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the obligation which the mortgage secures, the mortgagee is entitled to 
foreclose. A foreclosure is effected by a court order giving authority to 
some court oflBcer, usually the sheriff, to sell the property. The debt is 
then paid out of the return from the sale. Inasmuch as a mortgage is given 
merely for security, any surplus arising from foreclosure must be paid to 
the mortgagor. Any deficit existing after the sale price has been applied 
to the debt may be recovered from the mortgagor, along with any court 
costs attached to the proceedings. 

In order to avoid the time and expense involved in a foreclosure suit, 
the majority of mortgage agreements provide that the mortgagee may, 
upon default, take possession of the property and sell as best he can. 
As mentioned before, many states, by statute, have modified this right 
in various ways. For example, Illinois demands in such a case that the 
sale be public, after requisite notice has been given, and that an ac-
counting be rendered to the mortgagor within a certain period after the 
sale has taken place. Also the duration of a mortgage and the time within 
which it must be foreclosed are often prescribed by statute in the various 
states. 

C H A T T E L M O R T G A G E C A S E S 

TOWNSEND BRICK & CONTRACTING CO. v. ALLEN et al. 
1900, 62 Kan. 311, 62 Pac. 1008, 52 L.R.A. 323 

John W. Allen, James P. McGuire, John H. Barry, and T. J. Emlen, who 
owned six acres of land, upon which there were machinery and appliances 
for the manufacture of bricks, leased the same to John Gaffney for one 
year. The agreement provided that the lessors should have and retain 
a lien on the clay and material taken from the premises, and upon brick 
manufactured there to secure the payment of rent. Gaffney manufactured 
large quantities of brick, and on Nov. 10, 1894, Townsend Brick & 
Contracting Co. purchased a large quantity of the brick. At the time this 
controversy arose $ 2 5 0 were due for rent and plaintiffs, Allen and others, 
maintain they are entitled to a lien on the bricks sold to the defendant. 

JOHNSTON, J . . . . It may be assumed that the lease created a lien on 
any brick that had been made and" were in existence when the lease was 
executed and filed in the ofiice of register of deeds, but can it be held 
to create a hen on brick made long afterwards? None of the brick in con-
troversy had been made when the lease was executed, and even the clay 
and shale from which brick were subsequently made were then in the 
bank and in a natural state. . . . The clay and shale in the bank have 
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peculiar qualities, necessary for the manufacture of vitrified brick—quali-
ties which ordinary clay does not contain; but no portion of the same 
which ultimately became an element in the brick in controversy was in 
any manner set apart by severance or by the marking of the place from 
which it should be taken. . . . The lessee, Gaffney, had the right to take 
clay and shale for the purpose of making brick from any portion of the 
six-acre tract leased to him. Certainly the brick in controversy were not 
in actual existence when the chattel mortgage was made, and the clay 
and shale which entered into the manufacture could not be identified 
in any manner. 

The general rule is that no one can mortgage property which does not 
exist or which does not belong to him. It is true, parties may make con-
tracts with reference to afterwards acquired property which will be 
upheld as between themselves, but such contracts are not to be consid-
ered as chattel mortgages. The contention here is that the clay and shale 
used in producing the brick in controversy were in existence; that these 
constituted the principal elements which entered into the making of the 
bricks of controversy, and therefore they had a potential existence, to 
which the lien might attach. . . . 

Other elements and forces were employed in the manufacture, so that 
the identity of the clay was entirely lost; and the product, as we have 
seen, is worth about 40 times more than the clay which entered into it. 

It having been held that the instrument was insufficient to constitute 
a lien on the brick in controversy it is vmnccessary to consider (other) 
points. 

Judgment for defendant. 

McMASTER v. EMMERSON et al. 
1899, 109 Iowa 284, 80 N.W. 389 

J. H. and D. E. Newman, owners of 80 acres of land, gave a chattel 
mortgage on all crops, including corn, oats, and hay, to be grown thereon 
for the succeeding four years. This mortgage was assigned to plaintiff, 
McMaster, after being properly recorded. Later the Newmans gave a 
lease to Emmerson for one of the years, and a large amount of corn was 
raised by Emmerson's tenant Stacy. Right to the corn in question is in-
volved in this suit by McMaster to foreclose the chattel mortgage. 

LADD, J . The obstacle in the way of the recovery for the value of the 
corn raised on the land by Stacy is the fact that the Newmans never 
acquired any interest in it to which the mortgage attached. . . . Before 
the mortgage attaches, the crops . . . must come into existence and be 
acquired by the mortgagor. Unless so acquired, the mortgage never be-
comes a lien, since there is no interest of the mortgagor which he might 
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have conveyed. . . . A chattel mortgage on crops to be thereafter grown 
gives the mortgagee no interest in, or hen upon, the land. It attaches as 
a lien only on the interest which the mortgagor may have in the crops 
when they come into being. The chattel mortgage, executed by the New-
mans, not being a lien on their land, did not interfere with its sale or 
prevent them from leasing it. They did lease it to Emmerson, receiving 
full payment, and he to Stacy. Under the circumstances no one will say 
that the Newmans retained any interest whatever in the crops raised by 
Stacy. They never acquired, then, the property which they had previously 
mortgaged, and for this reason the mortgage never attached. 

Judgment for defendant. 

I SAACS et al. V. M A C K MOTOR TRUCK CORPORAT ION 

1957, (Wash.) 311 P.2nd 663 

Mack sold a truck to Robb & Skov Logging Company in 1952 and took 
a chattel mortgage to secure the unpaid balance of the purchase price, 
properly recording it in Oregon. In April, 1953, logging operations and 
truck were moved to the State of Washington and it has been levied upon 
by the plaintiff Isaacs and others, creditors of the logging company. The 
lower court held the mortgage ineffective because not drawn in accord 
with the law of Washington. The creditors also alleged that Mack failed 
to record within a reasonable time after learning the truck was in Wash-
ington. Mack appealed. 

S C H W E L L E N B A C H , J. . . . We, of course, are here concerned with the 
vahdity of a chattel mortgage executed in a neighboring state, on prop-
erty located there. The general rule is succinctly stated in 10 Am. Jur. 
728, Chattel Mortgages, § 19: 

As in the case of contracts generally, the validity of a chat te l m o r t g a g e is de-
termined b y t h e law of t h e p lace where it was m a d e if the property was located 
there at the t ime of its execution, while the law of the forum governs the 
remedy. T h u s , a chat te l mor tgage valid w h e r e m a d e is a val id and legal instru-
m e n t in another state, even though it is not executed with t h e formali t ies or 
a c c o m p a n i e d b y t h e aiBdavit of good faith required b y the statutes of t h e lat ter 
state. T h e law of p lace w h e r e an acknowledgment of a mor tgage is taken has 
b e e n he ld to control in determining its sufiBciency. . . . 

The trial coini: erred in holding the chattel mortgage invalid because it 
lacked an affidavit of good faith. The mortgage was valid in Oregon and 
is vahd here. 

We now concern ourselves with the priority of lien rights in this state 
as between the mortgagee and the attaching creditors. 

By the great weight of authority a vahd lien created by a chattel mort-
gage upon property within the state in which the mortgage is executed 
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remains good and effectual after its removal to another state, as against 
creditors of the mortgagor or other third persons within the protection 
of the fihng or recording statutes of that state. 

Where personal property, subject to a valid chattel mortgage executed 
in another state, is removed to this state, the lien of the mortgagee will 
be superior to that of an attaching creditor of the mortgagor in this 
state, for goods or services rendered without notice of the chattel mort-
gage, only if the mortgaged property is removed without the knowledge 
or consent of the mortgagee and he, after learning of its whereabouts, 
complies with our filing laws or proceeds to assert his rights under the 
mortgage, without unreasonable delay. 

As heretofore stated, the trial court decided that it was unnecessary to 
make a finding on the question of defendant's knowledge of removal, 
in view of its conclusion that the mortgage was void as against plaintiffs. 
The chattel mortgage contains a provision requiring the consent of the 
mortgagee to removal of the mortgaged property outside of Multnomah 
county, Oregon, and giving the mortgagee the right of possession of the 
mortgaged property upon violation of such provision. The evidence is 
conflicting as to when the appellant knew, or had reason to know, that 
the truck in question had been removed to this state, and whether or 
not a demand had ever been made upon the mortgagors to return it. The 
question of appellant's diligence must be decided before a determination 
can be made as to the priority of the lien rights of the parties to this 
action. . . . 

The judgment is reversed and the cause remanded for appropriate 
findings, conclusions and judgment in accordance with the views ex-
pressed herein. If necessary, the trial court may receive additional evi-
dence from which to make its findings. Cost of this appeal loill abide the 
result. 

ILLINOIS NAT. BANK & TRUST CO. v. HOLMES 

1941, 311 111. App. 286, 35 N.E .2d 823 

D O V E , J . In a proceeding to try the right of property in certain live-
stock seized by virtue of an execution issued out of the circuit court of 
Stephenson County in favor of W. F. Holmes and against Wm. R. Lewis, 
the county court found the right of property in the Illinois National Bank 
and Trust Company of Rockford and that it had a superior lien by virtue 
of a chattel mortgage which it held, and from an order so finding and re-
leasing the property levied upon from the lien of the execution and ad-
judging the costs against W. F. Holmes, the execution creditor, he, the 
said Holmes, has prosecuted this appeal. 
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The evidence discloses that Wm. R. Lewis was indebted to appellee in 
the sum of $1,344.10 and evidencing that indebtedness he signed two 
notes, each payable to the order of the appellee and due six months after 
date. To secure the payment of these notes, Lewis signed a chattel mort-
gage upon the livestock levied upon. These notes and mortgage, and the 
certificate of acknowledgment of said mortgage, all bear the date of 
July 11, 1940, but were in fact signed, acknowledged and delivered by 
Lewis to appellee on July 20, 1940, and the mortgage was filed for record 
on July 23, 1940. The record further discloses that on October 14, 1940, 
appellant recovered a judgment in the circuit court of Stephenson County 
against the said Wm. R. Lewis, upon which an execution duly issued 
and a levy made by the sheriff upon the livestock described in appellee's 
chattel mortgage. 

The question presented for determination requires an interpretation 
of 4, Chap. 95, 111. Rev. St. 1939 which provides: 

N o mortgage , trust deed or conveyance of personal property having the effect 
of a mortgage or lien upon such property hereaf ter executed shall b e val id as 
against the creditors of t h e mortgagor , even though admit ted to record, as 
here inaf ter provided, unless it shall h e deposited for filing or recording in the 
ofiBce of the recorder of deeds of the proper county within ten days of its execu-
tion, and any such mortgage , trust deed or conveyance of personal property not 
deposited for filing or recording within ten days of the execution thereof shall 
h e fraudulent and void as to such creditors. 

Counsel for both parties agree that under the foregoing provisions 
a chattel mortgage to be valid as to third parties must be recorded or 
filed within ten days of its execution and that the statute wdth refer-
ence to the execution and recordation of chattel mortgages is in deroga-
tion of the common law and must be strictly construed. Counsel for ap-
pellant insist that this chattel mortgage was, in fact, executed on July 
11, 1940, the date it bears, and not having been filed for record until 
July 23, 1940, the statute was not complied with. Counsel argue that the 
statute was enacted for the specific purpose of protecting third persons 
from just such situations as this record discloses and that tp sanction 
the construction of the statute adopted by the court below would result 
in a legal fraud upon appellant. . . 

In the absence of a statute requiring it, a date is not necessary to the 
validity of a chattel mortgage, hence a mere mistake in dating the instru-
ment will not invalidate it. While the date of the mortgage is presumably 
the date of the execution, this presumption is merely prima facie. Ante-
dating a valid chattel mortgage, if not done with fraudulent intent, will 
not void it. . . . 

In the instant case, there was not only no delivery of the note or mort-
gage prior to July 20, 1940, but they were not signed nor was the mort-
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gage acknowledged until that day. Manifestly, those acts are as essential 
to "execution" as is delivery. 

This mortgage, therefore, although dated July 11, 1940, was not exe-
cuted until it was signed, acknowledged and delivered by the mortgagor 
and accepted by the mortgagee. Tliis occurred on July 20, 1940, and 
having been recorded on July 23, 1940, the statutory provision was com-
plied with and the trial court correctly so held. The judgment will there-
fore be afl5rmed. 

Judgment for pfaintiff affirmed. 

BALDWIN V. BOYCE 
1898, 152 Ind. 46, 51 N.E. 334 

Action by Mary Baldwin to foreclose a mortgage against Sarah Her-
man. The defendant intervened and claimed title to the property, which 
raised a question concerning the validity of the mortgage. The property 
mortgaged was described as: 

All and singular t h e restaurant and hotel furniture and fixtures located in and 
situated in and about the 1st, 2nd, and 3rd stories of No. 3 1 3 E a s t Main Street. 

Then followed a statement of the articles such as chairs, desks, shelves, 
coffee urn, etc. The mortgage further indicated that the mortgagor was 
in possession. The description is questioned because the town was inad-
vertently omitted, although the county is indicated. 

J O R D A N , J . . . . Appellee virtually concedes that, if the instrument 
contained anything by which the property might be identified, then, in 
that event, it might be held sufficient. The insistence is that the instrument 
states but one thing that would, if certain, afford means of identification, 
and that is that the mortgaged goods are situated at "No. 313 East Main 
St." but as to where "East Main Street" is located, it is asserted, is left 
wholly indefinite by the mortgage. The rule is well settled in this juris-
diction, as well as elsewhere, that the description in a chattel mortgage 
must be reasonably certain; and a description of the property which will 
enable third persons, aided by inquiries which the instrument itself in-
dicates or suggests, to identify the mortgaged property is sufficient. . . . 

Cobbey, Chat. Mortg. § 188, states the rule as follows: 

T h e general rule seems to b e that , as b e t w e e n t h e parties, any description is 
good if the part ies at the t ime k n e w and understood w h a t t h e mortgage 
covered; that as to third parties^ w h e r e t h e property in tended to b e mortgaged 
was identif ied a t the t ime, any descript ion which points out the par t i cular prop-
erty, or suggests inquiries b y w h i c h it c a n b e identif ied outside of t h e instru-
ment , is good against t h e world. 



916 • SECXTRITY FOR CBEDIT TRANSACTIONS 

Applying the principles to which we have referred to the mortgage 
in the case at bar, and testing it thereby, we are of the opinion that the 
description therein must be held sufficient. 

Judgment for plaintiff. 

BOB HARPER FINANCE CO. v. LESTER et al. 
1952, (Okla.) 346 P.2d 362 

D A V I D S O N , J . The Bob Harper Finance Company, a corporation, as 
plaintiff, brought this action in replevin against Bob Lester and Vivian 
Lester, as defendants, to recover the possession of a 1948 Pontiac auto-
mobile under the provisions of a chattel mortgage covering the same. 
The parties will be referred to as they appeared in the trial court. 

On December 23,1948, one Earl Dixon, a resident of Duncan, Stephens 
County, Oklahoma, purchased the automobile, here involved, from a used 
car dealer at Oklahoma City, giving a note, secured by mortgage on the 
property, in the principal amount of $2,340, as a part payment of the 
purchase price. The mortgage was filed in Stephens County, a few days 
after its execution, having been purchased by, and assigned to, th(? 
plaintiff herein. After three payments had been made on the indebted-
ness the mortgagor defaulted and, on May 10, 1949, this action was filed 
against the defendants Lester, also residents of Stephens County, who 
were in possession of the car claiming title thereto. 

For defense, the defendants rely upon a waiver of plaintiff's lien by 
virtue of the alleged facts that the automobile was sold to Earl Dixon 
as a part of his stock in trade as a recognized "second hand used car 
dealer for the purpose of re-sale to the general public" all of which was 
well known to the mortgagee. Defendants alleged that these acts con-
stituted a waiver, an estoppel and an attempt to perpetrate a fraud. The 
defendants further alleged that they purchased said automobile in the 
regular course of trade for a valuable consideration without knowledge of 
plaintiff's mortgage. A trial was had to a jury resulting in a verdict and 
judgment for defendants, from which plaintiff has perfected this appeal. 

The sole question presented here is as to the sufficiency of the evidence 
to support the verdict and judgment. The law in this jurisdiction, govern-
ing in such situations is definitely established, having been somewhat of 
an evolution or expansion of the original rule stated in the early case of 
Bank of Perry v. Cooke, 3 Okl. 534, 41, Pac. 628, as follows: 

Where, at the time of the execution of a chattel mortgage, it is under-
stood and agreed between the parties that the mortgagor shall be allowed 
^o remain in possession of the mortgaged property, and sell arid dispose 
of the same in the ordinary course of trade, and apply the proceeds to 
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his own use, the mortgage is absolutely void as to creditors of the mort-
gagor. 

The rule is an exception to that of caveat emptor and limits the effect 
of statutory provisions as to constructive notice of chattel mortgages 
afforded by the proper filing thereof. 46 O.S. 1951, §§ 57 and 58. Be-
cause of the development of trade and the possibility of purchasers being 
the victims of fraud, the rule has been extended to the application of the 
principles of waiver and estoppel against the rights of mortgagees. . . . 

In such cases the rule is not founded upon fraud or a possibility thereof 
but, as was said in Owen v. Miller, supra, (190 Okl. 205, 122 P.2d 142), 
"This rule is founded upon waiver by the mortgagee of the protection 
of constructive notice afforded by the filing statutes." In all cases where 
the rule has been applied, five elements have been considered prerequi-
site, namely: the mortgage must have been given by a recognized dealer 
in similar articles; the mortgaged article must have been a part of the 
stock in trade of the mortgagor or intended to be so; the article must have 
been offered for sale to the general public; these facts must have been 
known to the mortgagee and the purchaser from the mortgagor must have 
been an innocent purchaser with no actual notice of the mortgage, ac-
quiring the property in good faith in the usual course of trade. Since 
the defense is of a waiver or a form of estoppel, it is necessary that the 
party relying thereon plead and prove it. The rule is stated in 31 C.J.S., 
Estoppel, § 160, p. 456 that. 

The burden of proving waiver is on the party alleging and relying on it. 

. . . IN the case at bar, the evidence was very unsatisfactory that, 
at the time of execution of plaintiff's mortgage, the said Earl Dixon was 
a recognized used car dealer with a stock in trade. Two witnesses testi-
fied that he had no used car lot or place of business in the month of 
December, 1948. The good faith of the dealer who sold the car to him 
and of plaintiff herein cannot be questioned. Several days were necessary 
for completing the transaction. A financial statement was required of 
Dixon and in completing it he designated himself as a cafe owner. This 
information was verified by the mortgagee by confidential reports from 
persons living in Duncan, Oklahoma. It seems that the said Dixon did 
own and operate a cafe there but also bought and sold a few used cars 
on the side. Nothing in the record indicates that any information as to 
his car sales activity was ever given plaintiff or his transferror or that 
there were any facts from which they should have known he was a 
dealer or that the automobile would become a part of his stock in trade 
for sale to the general public. 

There being no proof of these two essential elements of waiver and 
the burden of proving such waiver resting upon the defendants who 
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alleged and relied on it, the judgment is not supported by competent 
evidence. 

The judgment was reversed, giving final judgment for plaintiff. 

Review Questions and Problems 

1. M held a chattel mortgage on O's hogs, but authorized their sale on 
condition the proceeds be applied on the indebtedness. The proceeds, 
while in O's bank account, were garnisheed by anotlier creditor of O. 
Did M's lien carry over to the proceeds? 

2. A, desiring to purchase two trucks, gave to a bank a mortgage on the 
trucks to obtain the money with which to purchase them. He then 
purchased the trucks. He later sold one of these trucks to C, an inno-
cent purchaser. Assuming the mortgage to be properly recorded, 
whose claim to the truck is superior? 

3. O borrowed $10,000 of M and on June 1 executed a chattel mortgage 
on certain personal property as Security. M neglected to have the 
mortgage recorded until July 5, although the statute required record-
ing within 20 days. On July 20, O borrowed $5,000 of X and gave 
him a chattel mortgage on the same equipment. Is his mortgage 
better than the mortgage of M, if X recorded his mortgage on July 21? 

4. A gave B a chattel mortgage upon certain leather. This leather, un-
known to B, was converted into shoes and sold to C. Does C take the 
shoes subject to the mortgage? 

5. M gave notes for $90,000 in settlement for an oil well drilling outfit. 
S and T were sureties on the notes. At the same time, M gave the 
seller a chattel mortgage on the outfit to secure these debts and "any 
future obligations to the seller whether on open book account or 
settled by notes." The machinery was later returned for a credit of 
$75,000, and the seller apphed $25,000 of this amount on the book 
account and $50,000 on the notes. The seller now seeks to recover 
the $40,000 deficit of S and T. Did the mortgage secure the open 
book account? 

6. C gave S Co. a chattel mortgage on his growing crop of tobacco as 
security for an indebtedness, the mortgage being properly recorded. 
After harvesting the tobacco, C took it to D, who sold it at public 
auction, accounting to C for the price. S Co. sues D in trover for the 
value of the tobacco. The court held D was liable, although D 
argued that this was so customary as to indicate waiver. Was the 
decision sound? 

7. O borrowed of M and gave a chattel mortgage on a stock of mer-
chandise as security, the mortgage providing that the mortgagor 
would replace "any goods sold with comparable goods." Shortlv 
thereafter O became a bankrupt having some of the original stock 
and some new stock which replaced it. How much of the stock of 
merchandise, if any, could M use as security? 

8. A borrowed $5,000 of M and gave him a chattel mortgage on certain 
cattle as security for the loan. The mortgage was properly recorded, 
but A, prior to the maturity of the debt, sold some of the cattle and 
increase therefrom to X, a packer who resided in another state. A 

failed to pay M and the latter desires to recover of X. Is X liable and, 
if so, to what extent? 

9. O, a resident of Wyoming, took a trip into Colorado, and while there, 
borrowed money of M and gave him a chattel mortgage on the car 
that O was driving. M recorded the mortgage in the county where he 
resided and where O and the car were at the time the mortgage was 
given. O returned to Wyoming and sold the car to B. If B knew 
nothing about the mortgage, is his title better than M's hen? 

10. M Co. loaned retailer money and accepted a chattel mortgage on the 
latter's stock of automobiles as security. One of the cars was sold to 
K in the regular course of business. The mortgage was unrecorded but 
M Co. held the certificate of title. The court held the mortgage to be 
ineffective against the buyer, who had no knowledge of the mortgage 
or that M Co. held the certificate of title. Was this sound? 



45 CONDITIONAL SALES 927 

C o n d i t i o n a l 
S a l e s 

N A T U R E 

7-24. Requisites of a conditional sale. A device rather universally 
used for the protection of the businessman who sells on credit is the 
conditional sale. There was a time when the use of the conditional sale 
was confined largely to installment sales; but, because of its simplicity and 
its adaptability to the protection of the vendor, its use has become wide-
spread in all sales which involve a period of credit for more than a 
nominal amount.^ 

A conditional sale is one in which title to the property under sale does 
not pass to the vendee until some specified condition has Heen satisfied. In 
business the conditional sale is generally associated with security for the 
purchase price of the article sold, it being understood that title will pass 
upon payment of the full purchase price. In other words, in a conditional 
sale, title is retained by the vendor as security for the purchase price, 
although possession is surrendered to the vendee. 

The only formal requisite required by the law of many states for the 
validity of a conditional sale is a stipulation in the agreement which indi-
cates that title is retained by the vendor. The common law required no 
record; but for the protection of innocent third parties who often are led 
to purchase the property because of the apparent ovraership of the vendee 
a majority of the states have enacted legislation which requires either 
recording or filing of a written contract. In those states which have no 
such legislation, the innocent purchaser from a conditional vendee takes 
subject to the title of the vendor. The conditional vendee has no title and 
is, therefore, incapable of transferring it.^ 

The conditional sale is not available as a general security device. It 
grows out of a sale of personal property and cannot be used efl^ectively 
i t e r title has passed to the buyer. Similarly, an attempt to secure a loan 
or a past due -ndebtedness by the execution of a note that states that the 
creditor is retaining title to certain goods until the debt is paid is mean-
ingless. In such a case, title to goods belonging to the debtor cannot be 
retained by the creditor smce the latter never at any time held title to 
them. 

1 See form 4, page 1113. 
2 Fairbanks-Morse & Co. v. Parker et al., page 929. 

9 2 6 

7-25. Fixtures. Retention of title to articles that are later attached to 
larger items gives the vendor a right to repossess as against the vendee if 
the latter defaults. This is true even though the vendee suffers substantial 
damages. Furthermore, the article can be repossessed against anyone 
having an equity in the larger item, which equity arose prior to the con-
ditional sale, if it can be repossessed without serious injury to the larger 
unit,® Thus, the conditional vendor of automobile tires may repossess 
them as against the conaitional vendor of the car, but is compelled to 
account for the old tires in case he traded for them. 

One who, in good faith, acquires a later equity in, or title to, the larger 
unit has a superior claim to the conditional vendor of the fixture. A manu-
facturer of furnaces, having sold one to the owner of an apartment house 
for installation therein, cannot repossess it, upon default, as against a later 
mortgagee of the premises. The later lien claimant has extended credit on 
the strength of the larger unit in its improved condition and ought to have 
full protection accorded to him. 

7-26. Sole for the purpose of resale. Where goods are sold under a 
conditional sale agreement to a vendee whose business it is to resell them, 
the retention of title clause is not efiFective as against those who purchase 
in the ordinary course of business. Thus, a manufacturer who sells his 
product on credit to a retailer and protects himself with the use of the 
retention of title clause, cannot expect to assert his right to the property 
as against one who purchases from the retailer in the ordinary course of 
business. This rule applies, despite the fact that the retailer has failed to 
pay for the goods. In the majority of states, however, such a retention of 
title is good against attaching creditors of the conditional vendee and 
against those who take the goods other than as purchasers in the ordinary 
course of business. Thus, goods sold by the manufacturer under such an 
agreement cannot be levied on and sold by creditors of the retailer unless 
the goods have been paid for by the latter. The only reason the ordinary 
purchaser obtains good title is that the manufacturer who sells to a 
retailer impliedly assents to the resale of, and transfer of title to, such 
goods. It is only through a resale of the property that the manufacturer 
expects to receive his money. Therefore, he impliedly waives his title to 
the goods whenever they are sold by the retailer, whether they are sold 
for cash or on credit. 

A manufacturer or wholesaler who sells to a retailer and uses the con-
ditional sale as security for the credit extended, has no equity or interest 
in the proceeds realized by the retailer at the time the goods are sold. 
The proceeds belong to the retailer, and the manufacturer or jobber be-
comes an ordinary creditor if the retailer fails to pay his obligation. The 

® Sasia & Wallace, Inc. v. Scarborough Implement Company, page 930. 
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latter's agreement with the producer is usually so worded as to require 
him to pay promptly after the goods have been sold. 

7-27. Rights of the vendor. The conditional vendor has a choice of 
two remedies in the event of default in payment by the vendee. He may 
elect to rescind the agreement or he may institute suit to recover the 
balance of the purchase price in case it is due, but having elected to 
pursue one of the remedies, he may not thereafter, in the absence of 
statute or contract clause, use the other. If he decides to rescind, he 
informs the vendee, and if payment is not made, he demands possession 
of the property. Rescission entitles the vendor to possession of the prop-
erty and to the right to retain all payments previously made, but it gives 
him no right to recover any possible deficit. Thus, in the absence of an 
agreement or statute to the contrary, when property is repossessed by the 
vendor and resold for less than the balance due, the loss must be borne by 
the vendor. On the other hand, if the property sells for more than the 
balance due, the vendor is entitled to keep the surplus.^ Even though the 
property sells for enough to create a surplus after all the costs of resale 
are paid, the vendee has no right to it. Because of these rules, it is 
customary to include in conditional sale agreements a provision which 
calls for payment to the vendor of any deficit after all expenses of 
repossessing and resale are cared for. Such a provision adequately pro-
tects the vendor, but accords the vendee no right to recover in case a 
surplus exists. Several of the states have adopted the Uniform Conditional 
Sales Act or other legislation which definitely provides for the recovery of 
any deficit by the vendor and of any surplus by the vendee. 

If the seller elects to sue for the full unpaid balance and, after obtain-
ing a judgment finds it impossible to collect, he has loist the right to 
repossess.® Suit for current installments does not constitute an election, as 
they should be paid without the passage of title. It is only when recovery 
of the final installment is involved that title passes to the buyer. 

7-28. Foreclosure. No formal procedure exists for the foreclosure of 
the conditional sale. In most states, it is entirely a matter of repossession 
by the vendor.® The vendee having defaulted in payment of the purchase 
price, the vendor is entitled to possession of the property after making a 
demand, unless the payments due are paid. If possession is not voluntarily 
surrendered, the vendor may use any peaceable means at his disposal to 
obtain possession. Some state courts have held that tihe vendor may exer-
cise reasonable force in reducing the property to possession.'' 

After the property has been repossessed, all interest of the vendee in the 

* Nuttall V. Baker, page 932. 
® Woods V. Bournes et al., page 933. 
6 C.I .T. Corporation v. Corey, Sheriff, page 933. 

Renaire Corporation V. Vaughn, page 935. ; : , / 
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property or the proceeds of sale has been cut off by the rescission, except 
in those instances in which the agreement or special legislation has in-
creased his common-law rights. 

7-29. Rights of the vendee. The conditional vendee has a right to the 
possession and beneficial use of the property until such time as the vendor 
elects to rescind upon proper cause. He may sue and recover damages for 
any wrongful interference with his possession or use of the property. He is 
entitled to the benefits conferred by any of the warranties, either express 
or implied, just as though he had title. A breach of any warranty gives 
him the saiiie right that it would give to any other purchaser. 

In addition to these rights, the vendee may assign his conditional sale 
agreement to third parties and thus dispose of his interest in the property, 
subject only to the rights of the vendor. This right to assign the agreement 
may be barred by a provision in the contract of sale forbidding it. In any 
event, an assignment of the agreement does not relieve the vendee of 
liability for the balance of the contract price. In effect, he becomes a 
surety for the faithful performance of the contract by the assignee. The 
buyer also has the right to mortgage his interest in property being pur-
chased, but if the seller repossesses the goods, the mortgagee's equity is 
cut olF. 

The buyer has the right to title upon fulfillment of the conditions estab-
lished by the contract of sale. Payment of the purchase price or a valid 
tender causes title to pass if that is the only condition established.® 

7-30. Risk of loss. In a conditional sale title is retained by the vendor 
merely as security for the purchase price, possession and the beneficial 
use of the property residing with the vendee. For this reason, any loss 
occasioned by destruction of, or damage to, the property must be suffered 
by the vendee, provided title would have passed in an ordinary sale. Thus, 
in all cases where the goods have been delivered, the vendee assumes the 
risk. To illustrate: A sells B an automobile for $500 on credit and retains 
title as security. The car is destroyed by fire while $300 of the purchase 
price remains unpaid. B still owes A a duty to complete his payments, 
although the car is destroyed without any fault on his part. 

C O N D I T I O N A L S A L E S C A S E S 

FAIRBANKS-MORSE & CO. v. PARKER et al. 
1925, 167 Ark. 654, 269 S.W. 42 

Appellant, Fairbanks-Morse & Co., brought this action against appellees, 
to recover three gasoline engines. It appears that these engines were sold 

® Automobile Service Corporation v. Community Motors, Inc., page 936. 
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from time to time to J. C. Shepherd. Notes were accepted in settlement, 
and the contract provided that title was to be retained by appellant. 
Shepherd, without the consent or knowledge on the part of the appellant, 
sold these engines to defendant, who has now been in possession of them 
for three years. HE claims title by a three year adverse possession. The 
plaintiff did not know of the adverse possession. Judgment of the lower 
court was given for defendant. 

H A R T , J . We think the decision of the circuit court was wrong. There is 
no showing in the record that appellees claimed the property adversely to 
the rights of appellant, or that the latter waived his right to retake the 
property under his contract, for failure to pay the purchase money. The con-
tract in each case was in writing and in express terms stated that the title-
to the property should remain in the seller until it was paid for. The 
fact that the original purchaser sold the engines did not give the second 
purchaser any greater rights than the original purchaser possessed, in the 
absence of notice to the seller, or of facts equivalent to notice, that the 
second purchaser claimed the property adversely to the rights of the 
seller. In conditional sales of personal property where the title is retained 
by the vendor until the purchase price is paid, the vendee acquires an 
interest that he can sell or mortgage without the consent of the vendor; 
but the vendor s right to recover the property, if the purchase price of the 
property is not paid, is not prejudiced by such sale or mortgage. . . . 

Judgment for plaintiff. 

SASIA & WALLACE, INC. v. SCARBOROUeH IMPLEMENT COMPANY 
1957 (Cal. App.) 316 P.2d 39 

The defendant, Scarborough, sold six tractor cotton pickers to Goforth 
on conditional sale contracts. Shortly after the sale the plaintiff sold on 
conditional sale to Goforth butane tanks and carburetion for the tractors 
to replace original gas tanks and carburetion, the plaintiff removing the 
original equipment. The exchange netted little, if any, to the value of th(! 
tractors. Goforth defaulted on both contracts and the defendant repos-
sessed the tractors with the butane equipment. The plaintiff now sues to 
obtain possession of the butane tanks and carburetors. The lower court 
gave judgment for the defendant and the plaintiff appealed. 

ScHOTTKY, J. . . . Appellant quotes from 68 A.L.R. page 1243, as 
follows: 

T h e general rule with respect to accession to property w h i c h is t h e subject 
of a condit ional sale or chat te l mor tgage m a y b e s tated to b 6 t h a t property 
incorporated with , or labor expended upon, property w h i c h is t h e o b j e c t of ii 
chat te l m o r t g a g e or a condit ional sale, will pass b y accession with t h e principal 
art ic le upon foreclosure o f t h e mortgage , or upon t h e vendor rec la iming it under 

a condit ional sale, w h e r e t h e articles at tached b e c o m e so closely incorporated 
with the principal article that they cannot b e readily identified and d e t a c h e d 
without injury to the latter , b u t that when it is possible readily to identi fy and 
detach t h e m without injury to the principal article they will not pass, b y acces-
sion, to t h e chat te l mor tgagee or conditional vendor of the principal article. 

Appellant's first contention is that an agreement for a conditional sale, 
reserving title in the vendor, is good against third parties as well as against 
parties to the transaction and that the butane tanks and carburetion equip-
ment having been sold by it under a conditional sales contract, it was 
entitled to recover them from respondent. Appellant argues that respond-
ent cannot justify the taking of appellant's said equipment by virtue of 
the doctrine of accession, which doctrine is set out in section 1025 of the 
Civil Code as follows: 

W h e n things be longing to different owners have b e e n united so as to form 
a single thing, and cannot b e separated without injury, the whole belongs to the 
owner of the thing which forms the principal part ; who must , however , re-
imburse the value of the residue to t h e other owner , or surrender t h e whole 
to him. 

Appellant cites the case of A. Meister ir Sons Co. v. Harrison, 56 Cal. 
App. 679, 206 P. 106. In that case there were also two conditional sellers 
involved. The defendant sold motor trucks to buyer and plaintiff sold or 
leased passenger bus bodies to be attached to the trucks. The defendant 
repossessed the trucks from the buyer and plaintiff gave notice to the 
defendant that he wanted the passenger bus bodies. The defendant 
ignored plaintiff and sold the trucks with the passenger bus bodies. 
Plaintiff then filed suit and was awarded judgment for the reasonable 
value of the passenger bus bodies. In affirming the judgment the court 
said in 56 Cal. App. at page 682, 206 P. at page 108: 

. . . T h e bodies w e r e a t tached to t h e trucks in a m a n n e r which permit ted an 
easy separation, without d a m a g e to t h e trucks. Plaintiff was ent i t led to the 
possession of its property upon Hark's default , and t h e defendants w e r e without 
right in their entire dealings wi th t h e plaintiff 's property. 

Respondent argues that appellant was not justified in removing from 
the machines the gasoline carburetion equipment and replacing it with 
butane carburetion equipment, and that to permit appellant to recover its 
carburetion equipment and leave the machines without any carburetion 
equipment would be neither equitable nor in accordance with the au-
thorities. As pointed out by respondent, the Meister case is clearly dis-
tinguishable from the instant case. For it is to be noted that in the Meister 
case the bus bodies were added to the trucks and when they were re-
moved from the trucks the trucks were the same as when they were 
purchased under contract from defendant. As stated by the court, the 
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bus bodies could be removed without damage to the trucks. However, in 
the instant case, appellant removed the gasoline carburetion equipment 
from the machines and installed the butane carburetion equipment in its 
place. The removal of the butane carburetion equipment from the ma-
chines would leave the machines without any carburetion equipment, and, 
as found by the trial court, "the carburetion equipment was an integral 
part of the cotton picking machines so as to be incapable of severance 
without injury to the whole of said machines." . . . 

Judgment for the defendant affirmed. 

N U H A L L V. BAKER 

1958, (Md.) 143 A.2nd 500 

Baker sold to Nuttall, plaintiff, a tractor and trailer for $7,165 on con-
ditional sale contract. After several installments had been paid, the de-
fendant repossessed the items because of a substantial default. The 
plaintiff sued for loss of income resulting from the repossession and for 
payments made on the contract. The lower court gave judgment for 
defendant and the plaintiff appealed. 

PBESCOTR, J. . . . In the absence of contractual or statutory provisions, 
the authorities are not in agreement as to whether a conditional seller of 
goods must restore to the buyer the purchase money paid on a retaking 
of the property on the buyer's default. . . . Many states have held that 
the buyer, having broken his contract, forfeits his payments on the pm-
chase price. . . . We think the weight of authority is to this effect. . . . 

On the other hand, apparently based on the rescission theory, some 
courts have held, in cases not affected by statutes, that the purchaser is 
entitled to a return of his payments, either in full, or subject to deductions 
for the value of the use of the goods, or for depreciation, or both. For a 
collection of the cases so holding, see 2A U.L.A. op. cit. p. 183. In other 
decisions it is intimated that while the purchaser has no right at law to 
demand a recovery of his part payments, he may have equitable rights. . . . 

We see no sound reason for holding that the appellant is entitled to 
recover his part payments on the purchase price under the circumstances 
of this case. Such a holding would mean that the vendee in every similar 
conditional sales contract in existence in this State could simply default 
in his contract, and, if the seller repossessed, collect all of the payments 
made by him. Neither justice nor reason calls for such a result. We agree 
with the majority rule that generally, in the absence of contractual or 
statutory provisions, a conditional vendee, after a repossession of the 
property due to his substantial default, has no right to recover payments 
made by him upon the purchase price. The appellant has offered no 
evidence to show why this general rule should not apply to his case, which, 
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of course, means that he is not entitled to recover the payments made by 
him upon the purchase price. 

We recognize that, under certain circumstances, there might arise a case 
where the doctrine of unjust enrichment would be held to be available to 
a conditional vendee (Cf. Quillen v. Kelley, supra); but, we do not reach 
the question in this case and leave it open. 

Judgment affirmed with costs. 

W O O D S y. BOURNES et ol. 

1958, (Ark.) 309 S.W.2nd 309 

Woods, plaintiff, sold to Bournes a tractor at a price of $1,250 and re-
tained title as seciuity for two annual payments of $625 each. The obliga-
tion was also secured by a mortgage on certain farm land. The tractor was 
repossessed by the plaintiff because neither payment had been made when 
due and, the tractor not having been resold, this is a suit to foreclose the 
mortgage. The lower court gave judgment for the defendant and the 
plaintiff has appealed. 

MCFADDIN, J, . . . The note for $1,250 signed by Augustine Bournes 
recited: 

This note is given for the purchase of property, to-wit: Massey Harris 22 
Tractor Serial No. 22G3106-2-14 B. Plow 5-ft. Disk Harrow and it is agreed 
that the title thereof shall remain in the said Woods Equipment Company, his 
successors or assigns, until the purchase price or judgment for same is paid 
in full. 

In a long line of cases on conditional sales, this Court has recognized that 
on default of payment by the maker, the holder of such note has a choice 
of two remedies: (a) he may disaffirm the sale and repossess the property; 
or (b) he may aflBrm the sale and sue on the debt. . . . 

If the holder of the note disafiBrms the sale and repossesses the prop-
erty, he cannot thereafter sell the property and claim a deficiency judg-
ment. . . . 

When the indebtedness secured by Woods' mortgage had been satisfied, 
the mortgage could not be foreclosed. . . . 

Judgment for defendant affirmed. 

C.l.T. CORPORAT ION V. COREY. SHERIFF 

1938, 58 Ida. 763 P.2d 5 4 2 

Cox Motor Company sold a car to Melvin Gardner on a conditional sale 
contract, the contract being sold and assigned to the Western Finance 
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Company. Some time later, Gardnei borrowed $300 of George Ball and 
gave a chattel mortgage on the car as security for the loan. Being in 
default on the conditional sale contract, the buyer later permitted the 
Western Finance Company to repossess the car. It then took the car to 
the Cox Motor Company, who had guaranteed payment, and the latter 
resold the car to Gardner. This second conditional sale contract was 
assigned to the plaintiff. Gardner later defaulted on the mortgage and the 
sheriff has taken the car into his possession for the benefit of the mort-
gagee, and when sued by C.I.T. Corporation, the defendant contends that 
there A'as really no repossession under the first conditional sale contract 
and that the second sale is nullity. The lower court supported this con-
tention and gave judgment for the defendant. 

BXJDGE, J . . . . The real question is whether or not there was a re-
possession by the Western Finance Company. 7 Blashfield Cyclopedia of 
Automobile Law and Practice, permanent edition, § 4633 recites: 

W h e r e an automobi le is sold on condit ion that the title thereto shall not vest 
in t h e vendee until the payment of the specified pvirchase price , t h e legal title 
remains in t h e vendor until the p a y m e n t is m a d e , and, if t h e v e n d e e fails to 
m a k e t h e p a y m e n t within the specified t ime, t h e vendor is ent i t led t o t h e 
possession of the propert} ' . And w h e r e the vendor elects to recover possession 
of t h e property on default in p a y m e n t by t h e buyer , it is t h e duty of the buyer , 
upon demand, to surrender the possession to the vendor . 

T h e condit ional vendor m a y retake possession on default of t h e b u y e r with-
out any agreement to such effect and he m a y do so without resort to t h e courts, 
if h e can obtain t h e m a c h i n e without b r e a c h of t h e p e a c e , and this is especially 
true where the contract authorizes such a retaking. . . . 

The conditional sale contract provides in part as follows: 

Should said purchaser fail to m a k e any of said payments in t h e amounts, 
m a n n e r and within the t ime herein provided for, or should said p u r c h a s e r fail 
to per form any of t h e terms or conditions hereof in the m a n n e r and within the 
t ime herein provided for, said seller or seller's assignee shall h a v e t h e option, 
without d e m a n d or notice , to exercise e i ther of t h e fol lowing remedies , to-wit : 

T a k e immediate possession of said property, a t tachments , accessor ies and 
e q u i p m e n t w h e n e v e r and wherever found, and without not ice or d e m a n d de-
c lare the purchaser in default and in such event all t h e rights, titles and equit ies 
of said purchaser in and to said personal property shall immediate ly c e a s e and 
determine , and said seller or seller's assignee shall b e released f rom all obliga-
tions to transfer or deliver said personal property to said purchaser , and all 
sums of money theretofore paid and then due and unpaid b y said purchaser to 
said seller hereunder shall remain t h e sole property of the seller or t h e seller's 
assignee, and shall b e considered as compensat ion for t h e u.se, w e a r , t e a r and 
depreciat ion of said personal property b y said purchaser , and said purchase)' 
agrees t o forthwith p a y said seller or seller's assignee all payments a n d interest 
t h e n due and unpaid as part compensat ion for t h e use of said personal property 
as aforesaid. . . . 

We are constrained to hold that there was a retaking or repossession on 
the part of the Western Finance Company and a transfer to the Cox 
Motor Company. The court's findings are not supported by but are con-
trary to the evidence, and the judgment must be reversed and it is so 
ordered, with insti'uctions to the trial court to enter judgment in favor of 
appellant. 

RENAIRE CORPORATION v. VAUGHN 
1958, (D.C. App.) 142 A.2ncl 148 

Vaughn, plaintiff, purchased from Renaire a heezer under a conditional 
sale agreement which gave the seller, upon default, the right to enter 
upon the premises with or without notice and repossess the property. 
Plaintiff paid regularly for a year when, because of a back injury, he was 
forced to defaidt and to enter a hospital at some distance for an operation. 
Defendant not finding him at home, after several calls, broke a window, 
entered and repossessed the freezer, locking the door again but leaving 
the window broken. Upon plaintiff's return three months later, he dis-
covered freezer and his mechanic's tools missing. He brought suit in 
trespass against the seller and obtained a judgment from which the de-
fendant appealed. 

HOOD, J . . . . It is generally held that a conditional vendor may re-
possess the property without resort to legal process if he can do so 
peaceably, and such is the rule in Virginia. In Universal Credit Co. v. 
Taylor, 164 Va. 624, 180 S.E. 277, 280, it was said: 

T h e right to possession of chat te ls m a y b e exercised without recourse to the 
courts, provided this can b e done p e a c e a b l y . I t is only w h e n a r ight of one is 
denied or resisted b y another, that such party must resort to appropriate legal 
proceedings to enforce that right. 

Our question is whether a retaking by breaking and entering a private 
dwelling is a peaceable retaking. We have found no Virginia case to guide 
us on this question. The cases elsewhere are not entirely in accord, but 
we think the better reasoned cases hold that the act of the vendor in this 
case constituted a trespass. 

In Stewart v. F. A. North Co., 1916, 65 Pa. Super. 195, 200, the court 
said: 

W e are unwill ing to give to the contrac t under consideration a construction 
which would permit the lessor to ba t te r down doors or break windows or engage 
in other acts of v iolence in t h e exercise even of an undoubted right t o the 
possession of the chatte l . 

In Girard v. Anderson, 1934, 219 Iowa 142, 257 N.W. 400, 402-3, it is 
said: 
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A n agreement permit t ing a family's h o m e to b e broken open and entered for 
t h e purpose of forcibly taking possession of property therein is contrary to good 
publ ic policy and void to that extent . . . . 

We believe these authorities support the view that the entry here vi'as a 
trespass. 

Judgment for plaintiff affirmed. 

AUTOMOBILE SERVICE CORPORATION v. COMMUNITY MOTORS, INC. 
1941, 312 111. App. 263, 38 N.E.2d 512 

ScANLAN, J. An action to recover $103.42, alleged to be due plaintiff 
[Automobile Service Corporation] from defendant. The case vî as tried by 
the court vŝ ithout a jury, the issues were found against plaintiff, and it 
appeals from a judgment entered upon the finding. 

No question is raised as to the pleadings. The facts are not disputed. 
One Benson purchased from a certain automobile dealer, not named in 
the record, a Hupmobile sedan and executed a conditional sales agree-
ment for the unpaid balance of the purchase price. The agreement con-
tained the usual provisions retaining title until purchase price was paid 
in full. Thereafter, on September 7, 1935, for value, Benson executed a 
chattel mortgage to plaintiff on the automobile in the sum of $105.65. The 
chattel mortgage was duly acknowledged and recorded. At the time of 
the suit there was a balance of $103.42 due on the mortgage. On February 
21, 1936, Benson purchased from defendant 

(who then was and still is a regular automobi le dealer , selling cars to t h e public) 
a certain Pont iac automobi le , and as part considerat ion of said purchase traded 
in t h e H u p m o b i l e automobile , which is the s u b j e c t mat te r of this l i t igation, and 
rece ived due credit therefor in t h e sum of $ 3 0 0 as against the p u r c h a s e prico 
of the Pont iac automobi le which h e was then purchasing from t h e defendant 
for t h e sum of $ 5 8 3 . 3 1 ; that of said $ 3 0 0 credit , $ 2 2 5 . 6 9 was t h e indebtedness 
on t h e H u p m o b i l e under said condit ional sales agreement , and $ 7 4 . 3 1 for 
Benson 's equi ty in said Hupmobi le . 

Defendant "then and there paid, by its check to the Associates Investment 
Company, the holder of said Conditional Sales Agreement, the sum of 
$225.69," which was the balance due upon said agreement. Plaintiff first 
learned on May 15, 1936, that defendant had had possession of the 
Hupmobile and immediately demanded possession thereof from defend-
ant, but at the time of the demand defendant no longer had possession of 
the Hupmobile, having sold it on March 7, 1936, "to a customer in regular 
course of business for the sum of $295 and then delivered said Hupmobile 
to said customer." 

In the trial court defendant contended that Benson could not execute a 
valid chattel mortgage because of the conditional sales agreement. Plaintiff 

contended that Benson, a conditional vendee, had sufficient interest or 
property in the Hupmobile purchased by him to execute a chattel mort-
gage thereon. The trial court sustained plaintiff's contention. That ruling 
was sound. . . . There are many cases that hold that a conditional sales 
vendee has an interest which he can assign, sell, mortgage, or give away, 
subject to the rights of the conditional sales vendor or the latter's assignee. 
. . . In this court defendant has changed its position. While it states that 
"the question as to whether a conditional vendee may execute a valid 
chattel mortgage has never been squarely passed upon by the Illinois 
courts," it admits that "out-of-state authorities" have held that a condi-
tional vendee may mortgage his interest in a chattel, and its position here 
is that "a chattel mortgage by the vendee under a conditional sales con-
tract gives the mortgagee no title to or right to possession of the chattel 
until after discharge of the conditional sales contract." Wlien defendant 
paid the balance due under the conditional sales agreement the lien of 
plaintiff's mortgage became paramount. This was conceded by defendant's 
counsel on the oral argument. 

The reason given by the trial court for holding in favor of defendant 
was that "the defendant here cannot be guilty of conversion unless prior 
to the sale of the automobile secured from Benson, the plaintiff here made 
a demand upon the defendant and thence took action for the recovery of 
the chattel " 

The ruling of the trial judge that the sole remedy of plaintiff was a 
"proceeding against the automobile" was based upon the unwarranted 
assumption of fact that defendant sold the car to the purchaser "subject to 
the mortgage of plaintiff," and the erroneous theory of law that no action 
could be taken by plaintiff̂  against defendant because no demand had 
been made on defendant prior to the sale. In the trial court and here the 
bold defense is interposed that plaintiff^s sole action is against the innocent 
purchaser and the car. That such a defense is not in accord with honest 
trade practices is clear, and it is surprising that it should be interposed by 
a "regular automobile dealer." . . . 

The judgment of the Municipal Court of Chicago is reversed and 
judgment is entered here for the plaintiff and against the defendant in 
the sum of $103.42. 

Review Questions and Problems 

1. B seeks to recover certain looms valued at $ 1 4 , 5 0 0 f rom a trustee in 
bankruptcy . T h e looms had b e e n leased to the b a n k n i p t at $ 3 3 0 a 
month for 4 4 months , the last 8 months ' rental b e i n g pa id in advance . 
T h e lessee was to h a v e t i t le w h e n the regular 3 6 t h p a y m e n t was 
made. T h e a g r e e m e n t was not recorded as was required for a con-
ditional sale and the trustee c o n t e n d e d t h e contract was a conditional 
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2. 

4. 

sale. T h e court denied recovery, holding this to be a condit ional sale 
rather than a lease. W a s this a sound decis ion? 
X Co . sold a n u m b e r of food freezers to R , a retai ler and retained 
title as security. R sold several of t h e freezers to consumers with an 
agreement to supply certain foods at agreed prices. R defaul ted on 
his payments and X Co. seeks to recover t h e freezers from t h e con-
sumers. T h e court denied recovery by X Co. W h y ? 

3. M sold to R f a rm m a c h i n e r y and reta ined title as security, R be ing 
a retai ler of such machinery . R sold three machines for cash and de-
posited the m o n e y in his b a n k accoimt . I f C gets a j u d g m e n t against 
R and seeks to take the b a n k account , has M a superior c la im to it? 
D i d t h e b u y e r of t h e machines obta in good t i t le? 
A condit ional vendor obtains a j u d g m e n t for the unpaid purchase 
pr ice of certain goods. T h e j u d g m e n t not b e i n g paid, h e desires to 
take possession of t h e goods. Is h e free to do so? 

5. S sold to B cas ing for an oil well the latter was drilling and retained 
title as security. T h e well p r o d u c e d some oil, b u t B fa i led to pay, 
a l though reques ted to do so on several occasions. S loosened and 
pulled the casing, thus destroying the well . Is h e l iable to B for the 
d a m a g e to the wel l? 
S sold to B, a consumer , a refr igerator and reta ined tit le as security 
for a pr ice of $ 2 4 0 . B e f o r e making all payments , B resold t h e machine 
to T, an innocent purchaser . M a y S repossess t h e m a c h i n e of T if B 
defaults in his payments? 
L sold a used truck to J, retaining title to the truck as security for 
monthly payments . L a t e r J purchased tires of O, giving a chattel 
mor tgage on them as security for monthly payments on the tires. J 
defaul ted on b o t h contracts and L repossessed t h e truck. T h e court 
held that O could foreclose on t h e tires over t h e protests of L . W a s 
t h e decision sound? 
D owed C $ 5 0 0 for m o n e y previously borrowed. H e gave C a new 
note for that amount , which stated that C was retaining title to cer-
tain property owned b y D unti l t h e note was paid. Th is property that 
had at all t imes b e e n in the possession of D was later sold b y D to an 
innocent purchaser . D i d the innocent purchaser obtain good tit le? 
S sold a car to B, the pr ice b e i n g p a y a b l e in instal lments and title 
be ing reta ined as security. B was b e h i n d three installments in his 
payments , and S , without not ice or demand, repossessed t h e car. B 
sued S for conversion of his property . Is S l iable? 
R sold a car to H on condit ional sales contract and sold and assigned 
t h e contract to F Co. H defaul ted in his payments and R sought to 
gain possession of the car. T h e court he ld that R was not ent i t led to 
possession. W h y , in your judgment , was R denied possession? 

6. 

7. 

8. 

9. 

10. 

46 
S e c u r e d T r a n s a c t i o n s — 

Un i f o rm C o m m e r c i a l 
C o d e S t a t e s 

7-31. Introduction. The Uniform Commercial Code, attempting to 
codify several branches o£ business law, has now been adopted in 18 
states and is being seriously considered in many others. In those states 
which have adopted it, all transactions in which personal property is used 
as security are considered as a single security device, which is known 
simply as a security interest. Assignment of contract rights, chattel mort-
gages, trust deeds, conditional sales, bailment leases, pledges, factor's 
liens, trust receipts, and consignments when used as security are all 
covered by this act. These same contract forms may still be used, but the 
security given will be controlled by the code and will in most instances be 
identical in effect regardless of contract form used. Each in effect becomes 
a security interest and is subject to code provisions. 

The code also covers sales of accounts receivable, contract rights, and 
chattel paper as well as the use of it as security, except for isolated sales. 
Contract rights are those resulting from a contract in which the money 
has not yet been earned, as those obtained under a construction contract 
in which the work has not been done. Chattel paper includes both a 
money obligation and a security interest, such as chattel mortgages, con-
ditional sales, bailment leases, and trust receipts. 

Under the code, a security interest must be created in writing unless 
possession of the collateral is taken by the creditor. Any oral contract 
involving a security interest in personal property, unless possession is 
taken, is ineffective even between the parties. 

7-32. Classification of goods. Goods—tangible personal property-
receive different treatment under the code, depending upon into which 
one of the following four classes they fall. 

1. Consumer goods—those used for personal, family, or household use. 
2. Equipment—goods used in one's business, in farming, in a pro-

fession, or by a non-profit corporation. 
3. Farm products—such items as crops, livestock, supplies used or pro-

duced in farming, or products of crops or livestock in unmanufactured 
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state—such as wool clip, maple syrup, eggs or milk, as long as they are 
still in the possession of a debtor who is engaged in farming or raising, 
grazing, or fattening livestock. 

4. Inventory—such items as are held for sale or lease or furnished under 
a contract of service, whether they be raw material, work in process, com-
pleted goods, or material consumed in business. 

7-33. Purchasers in the ordinary course of business. A creditor may 
have a security interest in the inventory of his business debtor, but when-
ever the debtor is regularly engaged in the business of selling such per-
sonal property, a purchaser who buys in the ordinary course of business 
takes title free from the security interest of the creditor. This is true, even 
though the purchaser knows of the security interest, unless he also knows 
that the seller is violating his security contract in making the sale. 

To illustrate, let us assume that Russell is engaged in selling electrical 
appliances at retail and that Farnham has loaned money on the stock of 
appliances, holding a perfected security interest. Parsons, who purchases 
an electric range from Russell, will take good title unless he knows that 
Russell had agreed not to sell it without the consent of Farnham. If 
Parsons merely knows that Farnham holds a security interest in the range, 
the sale passes good title. 

A secured creditor who leaves his collateral with his debtor who is 
regularly engaged in selling such items impliedly consents to the sale, 
relying upon the proceeds realized therefrom to satisfy the secured 
obligation. 

There can be no sale in the regular course of business by one not regu-
larly engaged in the sale of such items. Casual sales between individuals 
made in good faith are made subject to any perfected security interest. 
One who is engaged in farming is not deemed to sell farm products in the 
ordinary course of business. 

In the field of business, it should be emphasized that negotiable paper, 
negotiable documents of title, chattel paper, and other non-negotiable 
paper are regularly sold in the normal course of business and an innocent 
buyer or one who loans money will take title free from an outstanding 
security interest in them if he takes possession in good faith. 

7-34. Security interest good against lien creditors and trustee in 
bankruptcy. If a secured creditor has perfected his security interest in 
personal property as outlined in a subsequent section, it is protected 
against attack by judgment creditors of his debtor or the possibility of 
bankruptcy or receivership proceedings. This holds in general for any 
original collateral given as security at the time credit was extended and 
for new items acquired in the ordinary course of business or under a 
contract made pursuant to the security agreement and acquired within a 
reasonable time thereafter, provided that the original security agreement 
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had an after-acquired clause in it. In other words, it is possible to have a 
lien on a floating or changing stock of merchandise or to cover items not 
presently owned, as long as they are acquired later. This is subject to the 
limitations that future crops may be used as collateral only if they are 
matured within one year after the security contract was made, and future 
consumer goods can be pledged by a consumer only if they are obtained 
by the consumer within ten days after the security agreement is signed. 
This means that a consumer cannot pledge for a present debt items which 
he may acquire from time to time in the future, while a businessman can. 

7-35. Proceeds. If the debtor is in possession of the collateral, he may 
or may not be in a business which sells such property in the ordinary 
course of business. In any event, if the collateral is sold by the debtor, the 
lien of the creditor carries over to the proceeds. Thus, if the creditor has 
a lien on the inventory of a retailer, his normal source of recovery would 
be from the proceeds received from the sale of the goods. This lien on 
the proceeds carries over indefinitely if the security contract called for 
the lien to cover the proceeds. If the contract includes no such provision, 
however, the lien on the proceeds is lost ten days after the sale unless a 
new agreement covering the proceeds is perfected. If the collateral is not 
sold in the regular course of business by the debtor,-being an isolated 
sale by an owner, the secured creditor may elect to recover the collateral 
from the purchaser or to take the proceeds as seems best to him. 

If proceeds take the form of cash and identity of the cash is lost by 
commingling it with other cash or by depositing it in a bank, the secured 
creditor has a lien on all cash or bank balances to the extent of un-
accounted cash proceeds received within the last ten days prior to in-
solvency or bankruptcy proceedings. Thus, the lien on cash proceeds con-
tinues only for a limited time, while the Hen on other proceeds realized 
from the sale of collateral continues indefinitely unless sold in the ordinary 
course of business. In order for this security interest in the proceeds to 
continue, it is not essential that strict accounting be required, as is quite 
often true under common law. Permitting the debtor to use some of the 
collateral or proceeds for his personal use does not affect the security 
interest in the remaining collateral or proceeds. 

To illustrate these principles, let us assume that Finance Company 
holds a perfected security interest in Retailer's stock of electric appliances 
and that some have been sold for cash, checks, used appliances, and 
chattel paper. The security contract would doubtless provide that the lien 
carry over to the proceeds. Should Retailer become insolvent. Finance 
Company, to the extent of the unpaid remaining appliances, has a lien on 
all of the proceeds, except that the lien on cash which has been com-
mingled will continue for a relatively short time only. Likewise, any 
interest in chattel paper would be lost if Retailer had disposed of it in the 
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ordinary course of business. Furthermore, it should be clear that those 
who purchased appliances in the ordinary course of business from Retailer 
take good title to them. 

7-36. How security interest Is perfected. A security interest is of 
little value unless it can be enforced in bankruptcy or be protected against 
the claims of other creditors of the debtor. The Uniform Commercial Code 
provides that a security interest in any kind of personal property except 
accounts receivable and contract rights is protected when the creditor or 
his agent takes possession of the collateral. Possession of property imparts 
notice to the world that the bailee thereof may be claiming some interest 
in property held by him. This is the only method whereby a security 
interest in negotiable instruments may be perfected. It is also the only 
way that a security interest in negotiable documents of title and chattel 
paper may be protected against those who buy or loan on them in good 
faith in the ordinary course of business. The security interest in instru-
ments and documents, however, is good for 21 days without possession 
unless someone has advanced new value against them and takes possession 
in good faith. 

For other classes of property, such as accounts receivable, contract 
rights, negotiable documents of title and chattel paper—not sold in regular 
course of business—and goods, a security interest may be perfected by 
filing a financing statement, in some states with a designated state officer 
and in others with a particular local ofiicial. The statement describes the 
property, parties, and indebtedness; the lien is perfected only when the 
interest attaches and filing has taken place, except as indicated below. 

1. A purchase money security interest—an interest retained at time of 
sale or lease or one taken for money advanced for and used to purchase 
property—is good for ten days without filing or possession as agairjst lien 
creditors and bulk purchasers. 

2. A purchase money security interest in consumer goods and farm 
equipment costing $2,500 or less, except motor vehicles, is perfected with-
out taking possession or filing. However, filing or possession must occur to 
protect the lien against those who buy in good faith for personal or family 
use or for farming operations. 

Natural increase, interest and dividends are subject to the lien. Any 
money payments received by the secured creditor, if retained, must im-
mediately be applied on the indebtedness. 

7-37. Priorities between security holders. Occasionally, because of 
the misconduct of the debtor or other circumstances, conflict of interest 
within the collateral or to some object of which it has become a part may 
develop. The Code has attempted to particularize priorities under a num-
ber of given situations. 
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1. If two parties claim a security interest in the same property and 
filing is used to perfect the interest, the one who files first has the better 
lien even though he knew of an earlier interest when he secured his. First 
filing takes priority over first security interest, thus emphasizing the value 
of prompt filing of any present or potential security interest. 

2. It is possible to have a continuing security interest in a floating stock 
of merchandise. In other words, future stock may be the subject of a 
security contract. The Code provides that a purchase-money security 
interest in inventory is better than the after-acquired clause contained in 
an earlier security agreement, provided that the purchase-money creditor 
perfected his interest before the debtor took possession and in addition 
notified prior parties known to have an interest or who had filed their 
security agreement. For collateral other than inventory, the purchase-
money security interest is superior if filed at the time when or within ten 
days after the debtor takes possession. No notice need be given. 

3. A security agreement which provides for future advances to the 
debtor secures those advances as effectively as it does the initial loan, 
even though the creditor is aware of an intervening interest which arose 
before the advance was made. 

4. A security interest in raw materials carries over to the finished 
product. When several items subject to diflerent security interests combine 
to make the finished product, the holders share in the new product or 
proceeds from its sale in proportion to the cost Of their materials used. 

5. Goods sold are occasionally returned or repossessed. In such a case, 
any lien on the goods prior to sale will revive, but if the buyer had given 
chattel paper, such as a conditional sale contract, which the retailer has 
sold, the one holding the collateral paper has a better claim than the one 
having a lien on the inventory. This does not seem to be true, however, 
of one who acquired the resulting accoimt receivable. The holder of the 
lien on the inventory gets the better claim to the inventory as against one 
to whom the account was assigned. 

6. One who sells fixtures often retains a security interest in them. If 
they are later attached by the purchaser to real estate, the seller of the 
fixture may remove it from the realty, even though it be mortgaged before 
or after the fixture is attached. If he repossesses and any person other than 
the debtor has an interest in the real estate, such as a mortgage, the lien-
holder must restore the property to its former position; that is, correct any 
damage done by installation or repossession. 

7. The common-law lien on goods allowed for repair, improvement, 
storage, or transportation is superior to a perfected security holder as 
long as the lien claimant retains possession of the property. The common-
law lienholder is thus given better protection than he had at common law 
in many states. Even though his lien is second in point of time, it is 
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granted priority, presumably because the service rendered by the hen-
holder has added to or protected the value of the property. 

7-38. Foreclosure. Upon default by the debtor, the secured creditor 
may obtain a judgment and have the collateral foreclosed by sale, the 
judgment not {imounting to a waiver of the lien. Normally, hovŝ ever, the 
secured party will, in case he is not in possession of the collateral, elect to 
possess it, which he may do by any peaceable means. Likewise, he ma\ 
notify any account debtor or obligor on an instrument held as collateral to 
make future payments to him, although they may have been making such 
payments to the debtor prior to default. 

In brief, after possession actual or constructive has been taken, the 
secured creditor may proceed to sell the collateral at pubhc or private 
sale. Unless the collateral is perishable or of the kind regularly sold on a 
recognized market, the security holder should give the debtor and 
creditors having inferior liens reasonable notice of the time and place of 
sale, except in the case of consumer goods. The secured creditor has the 
right to buy in at a public sale, and at a private sale if the collateral is 
regularly sold on a recognized market. 

Except where the debtor has paid 60 per cent of the cash purchase price 
of consumer goods subject to a purchase money security interest or 60 
per cent of the loan against consumer goods, the secured creditor may 
propose to keep the collateral in full satisfaction of the debt. Unless the 
debtor or some inferior security holder objects within thirty days after 
notice of such proposal, title passes to the creditor. However, if there is 
an objection, the property must be sold. Where the 60 per cent indicated 
above has been paid, the property must be sold unless the debtor waives 
this right after default has occurred. 

At any time prior to sale or retention after notice, the debtor may re-
deem the property by tendering enough to care for the debt and expenses 
incurred up to that point. 

The money reecived at sale is applied first to expenses, second to the 
obligation secured, and third to any inferior lien. Any resulting surplus 
must be returned to the debtor, who is personally liable for any deficiency 
resulting from a sale of the goods. 

U N I F O R M C O M M E R C I A L C O D E C A S E S 

WEISEL V. McBRIDE et al. 
1959, (Pa. Super.) 156 A.2d 613 

H I R T , J . The plaintiff on June 6, 1957, bought a Studebaker Station 
Wagon from the defendant, James McBride trading as McBride Motor 
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Sales, who at the time was an authorized distributor or dealer for Stude-
baker cars. He paid this defendant the sale price in full, including the 
Pennsylvania Sales Tax and the fee for registration of title in his name. 
Thereupon, on the above date, possession of the automobile was given to 
the plaintiff and he then signed an application for title to the car in his 
name and delivered the application to McBride for forwarding to the 
proper authorities. Notwithstanding he had been paid the full considera-
tion for the sale, McBride subsequently, on June 12, 1957, executed a col-
lateral mortgage in favor of the County Trust Company under an existing 
floor plan agreement which McBride had with that bank. The mortgage 
covered the identical car sold and delivered to the plaintiff. Accompanying 
the mortgage McBride gave his note to the bank for $2,411.66, the amount 
of his debt as stated in the collateral mortgage. McBride then sent in his 
own application for title to the car, instead of the plaintiff's and a certifi-
cate of title was issued by the Commonwealth of Pennsylvania in the 
name of McBride Motor Sales with an encumbrance of $2,411.66 in favor 
of County Trust Company noted thereon. The Trust Company, sub-
sequently, on May 1, 1958, assigned the above note and the collateral 
mortgage to the defendant John P. McNelly. Title to the car with the 
encumbrance noted thereon was also assigned to McNelly by McBride. In 
this action in equity the plaintiff sought a mandatory injimction directing 
McNelly to deliver to him, Charles A. Weisel Jr., a certificate of title in 
his name for the Studebaker Station Wagon, free and clear of all encum-
brances, and without further cost to him. The court after hearing, refused 
relief and dismissed the complaint; hence this, the plaintiff's appeal. 

On August 16, 1956, a financing statement had been filed by McBride 
Motor Sales in the Prothonotary's office of Somerset County imder § 9-302 
of the Uniform Commercial Code of April 6, 1953, P.L. 3,12A P.S. § 9-302 
for the wholesale "floor planning" of Studebaker and Packard automobiles 
not to exceed four cars at any one time, at factory delivered prices. Plain-
tiff has recently traded the Studebaker in on a new automobile in one of 
the Western States and it is important that he assign to the new owner 
his title to the station wagon here involved. 

The Uniform Commercial Code in § 9-307, 12A P.S. § 9-307 provides: 
"(1) In the case of inventory, and in the case of other goods as to which 
the secured party files a financing statement in which he claims a security 
interest in proceeds, a buyer in ordinary course of business takes free of 
a security interest even though perfected and even though the buyer 
knows of the terms of the secm-ity agreement." And under the heading: 
"Power to Transfer; Cood Faith Purchase of Goods; 'Entrusting'" the 
Code in §2-403, 12A P.S. §2-403 provides: "(1) A purchaser d goods 
acquires all title which his transferor has or has power to transfer except 
that a purchaser of a limited interest acquires rights only to the extent of 
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the interest purchased. A person with voidable title has power to transfer 
a good title to a good faith purchaser for value. (2) Any entrusting of 
possession of goods to a merchant who deals in goods of that kind gives 
him power to transfer all rights of the entruster to a buyer in ordinary 
course of business. (3) 'Entrusting' includes any delivery and any ac-
quiescence in retention of possession regardless of any condition expressed 
between the parties to the delivery or acquiescence and regardless of 
whether the procurement of the entrusting or the possessor's disposition 
of the goods have been such as to be larcenous under the criminal law." 
In the Comment on this section it is said in 12A P.S. § 2-403: "The many 
particular situations in which a buyer in ordinary course of business from 
a dealer has been protected against reservation of property or other 
hidden interest are gathered by subsections (2)~(4) into a single principle 
protecting persons who buy in ordinary course out of inventory. Con-
signors have no reason to complain, nor have lenders who hold a security 
interest in the inventory, since the very purpose of goods in inventory is 
to be turned into cash by sale." The instant case presents one of "the 
many situations" in which the Commercial Code intends to protect "per-
sons who buy in ordinary course out of inventory" as did the plaintiff in 
this case. It was the obligation of McBride when he received the entire 
consideration for the sale from Weisel, to satisfy any outstanding "security 
interest" against the Studebaker Station Wagon. Instead, McBride fraudu-
lently created a new debt with the identical automobile as security in an 
accompanying mortgage. The fraud was inexcusable on any ground for 
notwithstanding the appearance of regularity, he used the property of 
another—the automobile which had been sold to Weisel—as security for his 
debt. A transaction, even such as this, may be good between the parties 
but in this case the mortgage was wholly void as to Weisel under the 
above sections of the Commercial Code. . . . 

The order is reversed and the action is remanded to the lower court 
for the entry of a mandatory decree directing the defendants James 
McBride and John P. McNelly to deliver to the plaintiff the title to the 
1957 Studebaker Station Wagon engine number 12223680 free and clear 
of all encumbrances and without further cost to him. 

INDUSTRIAL P A C K A G I N G PROD. CO. v. FORT PITT PACK. INT. 

1960, (Pa.) 161 A.2d 19 

J O N E S , J . The Provident Trust Company of Pittsburgh, pursuant to 
Sec. 9-403 of the Uniform Commercial Code (Act of April 6,1953, § 9-403, 
12A P.S. § 9-403) filed the following financing statement in the office of 
the Prothonotary of Allegheny County on August 18, 1955: 
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15110 of 1955 
Financing Statement 

This financing s tatement is presented to a filing officer for filing pursuant to t h e 
Uniform Commerc ia l Code . 

1. D e b t o r (or a s s i g n o r ) - F o r t Pitt Packaging Co. , Inc . , 5 6 1 5 But ler Street , 
Pit tsburgh 1, Pa . 

2 . Secured Party (or a s s i g n e e ) - P r o v i d e n t Trus t Co. , 9 0 0 E a s t Ohio St . , 
Pi t tsburgh 1, Pa . 

3 . Matur i ty date of obligation 
4 . T h e financing s tatement covers the following types of property : All 

present and future accounts rece ivable submitted. 
F o r t Pitt Packag i ng Co. , Inc . 
L e o A. L e v y , Treas . 
Provident Trus t C o m p a n y 
A. W . Char l ton 
E x e c u t i v e Vice Pres. 

Under Sec. 9-403 of the Code such a statement remains effective for a 
period of five years. On August 19, 1955, Provident Trust Company filed a 
similar statement in the office of the Secretary of the Commonwealth in 
Harrisburg. 

On February 4, 1957, Fort Pitt Packaging International Inc. entered into 
a written contract with the United States Government for the mainte-
nance, repair and overhaul of vehicles. On March 26, 1957, Fort Pitt en-
tered into a contract with Empire Commercial Corporation wherein Em-
pire agreed to lend Fort Pitt $140,000 and Fort Pitt agreed to assign to the 
Provident Trust Company as Empire's agent its contract with the United 
States Government and any and all payments due or to become due 
thereunder. On the same day, March 26, Fort Pitt sold and assigned to 
the Provident Trust Company, the payments due or which may become 
due under the governmental contract. Notice of the assignment was given 
to the Contracting Officer of the Department of the Army, pursuant to the 
provisions of the Federal Assignment of Claims Act of 1940, as amended, 
31 U.S.C.A. § 203. 

One year later, on March 27, 1958, Fort Pitt was placed in receivership 
and on May 27, 1958, upon petition of creditors, Robert Mellin, Esquire, 
was appointed receiver. On June 10, 1958, the said receiver petitioned the 
Court of Common Pleas of Allegheny County for a rule upon Empire 
to show cause why the assignments of the proceeds for Fort Pitt's services 
performed under the government contracts should not be declared null, 
void and ineffective as against the receiver. After hearing held and argu-
ment, the court below dismissed the receiver's petition. From that order 
this appeal was taken. 

Empire contends that the laws of New York should govern because 
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imder paragraph 16 of Fort Pitt's letter to Empire dated March 26,1957,— 
the contract between them—, it is provided "that [the] agreement and 
performance thereof shall in all respects be governed by and in accord-
ance with the laws of the state of New York." Empire cites Sec. 1-105(6) 
of the Uniform Commercial Code which provides "whenever a contract, 
instrument, document, security or transaction bears a reasonable relation-
ship to one or more states or nations in addition to this state the parties 
may agree that the law of any such other state or nation shall govern their 
rights and duties. In the absence of an agreement which meets the re-
quirements of this subsection, this Act governs." However, the Uniform 
Commercial Code Mso provides, in Sec. 9-103, "if the office where the 
assignor * " " keeps his records ' " " is in this state, the validity and 
perfection of a security interest ® * ® is governed by this Article." We 
agree with the coinrt below that "as between parties it is lawful for them 
to agree as to what law shall apply; but where, as here, we are dealing 
with the rights of creditors in the property of one of the contracting 
parties, then the law of the state of such party's domicile or place of 
business shall apply. Otherwise, it would be possible for two parties to 
render nugatory as to third parties an act of Assembly passed for the 
benefit of such third parties." The laws of Pennsylvania, not New York, 
govern this controversy. 

Appellant Mellin contends that the filing of the financing statement in 
1955 was not suflBcient to secure the amounts due under Fort Pitt's con-
tract with the United States Government which was executed in 1957. The 
filing of the financing statement pursuant to Sec. 9-403 was entirely 
proper. The Uniform Commercial Code does not require that the secured 
party as listed in such statement be a principal creditor and not an agent. 
In this case, apparently, the Provident Trust Company filed the financing 
statement as a principal creditor, but in 1957, it became the collecting 
agent for the Empire Commercial Corporation. Neither the Provident 
Trust Company nor Empire had any reason to believe that it would be 
necessary to file a second financing statement which would in all respects 
duplicate the 1955 statement with the exception that the Provident Trust 
Company would be listed as an agent for Empire. The purpose of filing 
this financing statement is to give notice to potential future creditors of 
the debtor or purchasers of the collateral. It makes no difference as far 
as such notice is concerned whether the secured party listed in the filing 
statement is a principal or an agent, and no provision in the Uniform 
Commercial Code draws such a distinction. 

The financing statement covered "all present and future accounts receiv-
able submitted." Section 9-110 of the Uniform Commercial Code provides 
that "for the purposes of this Article any description is sufficient whether 
or not it is specific if it reasonably identifies the thing described." There 
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is no doubt that the description in the financing statement reasonably 
identifies the collateral security. It is difficult under the circumstances to 
imagine how the description could be more complete without filing new 
and amended descriptions each time a new account receivable falls within 
the purview of the financing statement. Nowhere in the Uniform Com-
mercial Code is such a requirement set forth. 

Section 9-204(3) provides that "except as provided in subsection (4) 
[which deals with crops and consumer goods] a security agreement may 
provide that collateral, whenever acquired, shall secure any advances 
made or other value given at any time pursuant to the security agreement." 
(Emphasis added.) 

In the 1957 agreement between Fort Pitt and Empire, Fort Pitt agreed 
to assign to Provident Trust Company all payments to be received as they 
became due from the United States Government under Fort Pitt's contract 
of Febriiary 4, 1957 with the Government. These amounts due fell within 
the clause "future accounts receivable submitted" contained in the 1955 
financing statement filed by Provident Trust Company. Comment 2 to 
Sec. 9-303 of the Code states that the "secured party is entitled to have his 
security interest recognized in insolvency proceedings instituted against 
the debtor." Therefore, the interest of the secured party. Provident Trust 
Company is superior to that of the receiver in bankruptcy and any funds 
which have "been placed in the hands of Provident Trust Company pur-
suant to the assignment by Fort Pitt need not be turned over to the 
receiver. These funds are properly being held by the Provident Trust 
Company for the benefit of its principal, Empire Commercial Corporation. 

Order affirmed. 

Review Questions and Problems 

1. F , a farmer , b o r r o w e d $ 1 0 , 0 0 0 of L and secured the loan b y a securi ty 
interest in growing crops. T h e lien was p e r f e c t e d b y filing, b u t the 
crops w e r e harves ted and sold to X Co . , w h o paid F for t h e m . D o e s L 
h a v e a c la im against X Co . for the value of the crops as securi ty for 
the $ 1 0 , 0 0 0 , F b e i n g u n a b l e to p a y ? 

2. X Co . , a m a n u f a c t u r e r of b icyc les , b o r r o w e d money f rom t ime to t ime 
f rom B a n k and gave as securi ty its inventory of raw mater ia l , semi-
processed or processed goods, then on h a n d or to b e found on hand 
f rom t i m e to t ime in the future . Proper filing took p lace . L a t e r X Co . 
b e c a m e bankrupt . Is Bank 's l ien superior to that he ld b y t h e trustee in 
b a n k r u p t c y on inventory a c q u i r e d af ter the loan was m a d e b y B a n k ? 

3. R , a retai l automobi le dealer , at t imes b o r r o w e d m o n e y f rom X C o . 
and Y Co . , each of w h o m h a d filed the necessary s ta tements , X Co . 
b e i n g first to file. T h e r e a f t e r on O c t o b e r 1, R b o r r o w e d $ 1 0 , 0 0 0 of Y 
Co. and used four cars as securi ty . H e later b o r r o w e d $ 8 , 0 0 0 of X Co . 
and used t h e same cars as securi ty . R is n o w insolvent and X Co . took 
possession of t h e cars. Is his l ien superior to that of Y C o . ? 
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4. R, a retai l f a r m i m p l e m e n t dealer^ sold a used t rac tor to F, a farmer , 
for $ 2 , 2 0 0 , p a y a b l e in instal lments , and re ta ined a security interest in 
t h e tractor to secure t h e payments . Af ter F h a d r e d u c e d the indebted-
ness to $ 1 , 8 0 0 , h e b e c a m e a bankrupt . R h a d not p e r f e c t e d his l ien by 
filing. Is R's secur i ty interest good as against the t rustee in b a n k r u p t c y ? 

5. F C o . loaned M C o . m o n e y , taking a securi ty interest in an inventory 
as securi ty , the securi ty contrac t providing t h a t t h e lien carry over to 
the proceeds . I f M Co. b e c o m e s a b a n k r u p t af ter sell ing several i tems 
of t h e inventory, having on h a n d notes rece ivable , checks , and ac-
counts rece ivab le growing out of the sales, does the hen of F Co. 
carry over to these i tems, assuming proper filing h a d taken p lace? 

47 
S u r e t y s h i p 

N A T U R E 

7-39. Introduction. Although security often takes the foim of a lien 
on property, credit may be extended upon the combined financial standing 
of the debtor and some third person. The agreement whereby the third 
party extends his financial standing as security for the debtor is known as 
a contract of suretyship or guaranty. 

Since much of business today is conducted by agents, it becomes 
necessary for the principal to exact the utmost honesty and good faith of 
his agent in the performance of his duties. Whenever the principal is 
unvdlling to repose such confidence in the agent alone, he usually obtains 
what is known as a bond for faithful performance that is signed by the 
agent and some third party. This bond also amounts to a contract of 
suretyship. A contract of suretyship, therefore, appears to have for its 
objective, security either for the payment of money or for the faithful 
performance of some other duty, in the latter case often being known as 
fidelity insurance. 

The person primarily bound to perform is known as the principal or 
principal debtor; the party secondarily liable is called the surety or 
guarantor; and the party entitled to performance is customarily spoken 
of as the creditor. 

7-40. Nature of relation. Whenever, as between two parties, one of 
them is primarily liable and the other secondarily or collaterally liable for 
the faithful performance of an obligation, in the broad sense a suretyship 
relation exists. As soon as interested third parties learn of it, they are 
bound to treat it as such. To illustrate, let us assume that Jones sells his 
retail lumber business to Smith with the latter assuming and agreeing to 
pay, as part of the purchase price, all outstanding liabilities. It is clear as 
between Smith and Jones, that Smith has now become the primary debtor 
with Jone.s being collaterally liable. As soon as the creditors are notified 
of the change, they are obligated to respect the new relationship that 
exists. This does not mean, as is indicated later, that the creditors must 
first attempt to recover of Smith before looking to Jones. 

7-41. Distinction between guarantor and surety. In a general way 
the term suretyship is broad enough to encompass both guaranty and 
suretyship, and for the purposes of this chapter the term surety will be 
considered to include both surety and guarantor except as otherwise in-

9 5 1 
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dicated. The courts have, however, in some cases made a technical distinc-
tion between the two. 

A surety, in the technical sense, is liable on the same obligation with the 
principal debtor. His promise is made jointly or jointly and severally with 
the principal debtor to the creditor.^ Tlius an accommodation comaker of 
a note is a surety rather than a guarantor. 

A guaranty is by language a secondary promise, a promise to pay or 
perform if the principal debtor defaults—a promise that another will per-
form, but if he fails, the guarantor will perform. It is separately made, but 
impresses a duty on the guarantor to perform as soon as the principal 
defaults. Since he has not joined in the principal's promise to perform, his 
liability is secondary, but effective as soon as the principal defaults. A 
guaranty of collectibility guarantees the solvency of the debtor at the 
time the obligation matures. In such a case, the guarantor is not liable 
unless the creditor first sues the debtor and is unable to collect or presents 
convincing evidence it would have done no good to do so. The creditor is 
also obligated to notify such a guarantor, usually called a conditional 
guarantor, of a default. Failure to do so releases the guarantor to the 
extent he is injured by failure to receive prompt notice of default. 

Although in a few states all guarantors are entitled to notice, in most of 
the states absolute guarantors and sureties are not entitled to notice of 
default. It becomes their duty to keep informed and to make good where 
the principal fails unless their contract with the creditor has provided for 
notice. 

7-42. Contract of suretyship. Although suretyship may result by op-
eration of law because of a change in the relationship of parties, as was 
indicated in the previous illustration, it most often develops as a result of 
an express contract between the surety and the creditor whereby the; 
former assumes a secondary responsibility for the principal's performance. 
He agrees that he may be called upon to perform in case the principal 
defaults. Like all other contracts, the agreement consists of offer and 
acceptance supported by consideration, although in the majority of in-
stances the consideration is the same as that received by the principal. 
Thus, one who promises to pay for goods supplied to A in case A fails 
to pay for them gets no beneficial consideration. The creditor who supplies 
the goods to A on the strength of A's promise to pay and the surety's 
secondary promise supplies the needed consideration to both by delivery 
of goods to A. In reliance upon the two promises, the creditor did an act 
he was not otherwise obligated to do. However, if the goods had been 
delivered before the surety made his promise, some new consideration 
would have been essential to bind the surety. 

1 Edward Corporation of Miami v. Woolin & Son, Inc. , page 960 . 

As indicated in the study of contracts, contracts of suretyship—agree-
ments to become secondarily liable for the debt or default of another—are 
required by the Statute of Frauds to be evidenced by writing. As sug-
gested at that point, if the debt really becomes that of the promisor—let 
P have goods and I will pay for them—no writing is required. Likewise, if 
the main purpose of the surety's promise is to derive some substantial 
benefit for himself from the performance of the creditor, no writing is 
necessary in most states. The benefit in such a case must be something 
other than mere consideration for becoming a surety. 

The duties assumed by the surety are largely determined by the con-
tract terms as expressed by the parties, but, in the interpretation of 
ambiguous language, historically the courts have favored the voluntary 
or accommodation—unpaid—surety at the expense of the creditor. Cur-
rently, the courts incline so far as possible to give words their normal 
meaning even though it works a hardship on the surety, but, where the 
meaning is uncertain, courts construe ambiguous language against the 
person who used it. Since in the case of unpaid sureties, the language is 
usually framed by the creditor and signed by the surety, this serves to 
benefit the surety. 

7-43. Fiduciary relation. A suretyship relation is, within limits, fiduci-
ary in character, involving special trust and confidence between the 
parties. As a consequence, a creditor in possession of extremely vital in-
formation affecting the risk should volunteer such information to the 
surety at the time the contract is made. This applies only to information so 
significant and unusual that the surety normally would not think to inquire 
concerning it. 

Since the contract is between the surety and the creditor, any miscon-
duct of the principal which inauces the surety to become such does not 
permit the surety to avoid the contract.^ However, if the creditor is aware, 
when the contract is being formed, of the principal's misconduct, he is 
obligated to inform the surety. 

Because of these rules, an employer who is aware of past defalcations 
of an employee and who seeks a bond assuring faithful performance by 
the employee of his duties is bound to notify the surety at the time the 
contract is being formed of such misconduct. Similarly, a creditor who 
learns that the principal has misrepresented his financial condition to a 
prospective surety is obligated to warn the surety that he is assuming a 
risk not anticipated. Otherwise, the creditor will not be able to enforce 
the surety's promise. 

An employer who discovers that his employee has been guilty of mis-
appropriation of funds should immediately discharge him unless the surety 

2 Watkins Co. v. Brund et al., page 962. 
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assents to his continued employment. To continue the employee at his 
task subjects the surety to a risk not contemplated, so if a second oppor-
tunity to make good is to be offered the employee, it should be done with 
the approval of his surety. 

7-44. immediate recourse to surety. As indicated in an earlier sec-
tion, the surety or absolute guarantor becomes liable to the creditor as 
soon as the principal defaults in the performance of his obligation, and 
the creditor need not exhaust his remedies against the principal before 
looking to them. This rule seems to apply even though the creditor is in 
possession of collateral provided by the principal debtor. He may resort 
to the surety without disposing of the collateral unless the surety requests 
the sale of the collateral in order to avoid unreasonable hardship. In a case 
of extreme hardship the surety may require the creditor to dispose of the 
collateral before looking to him. 

Where several sureties are jointly or severally liable, they may be joined 
in one action and, after obtaining judgment, the creditor may recover the 
entire amount from any one of them. If these obligations are several, he 
may sue any one for the full amount unless it exceeds the particular 
surety's maximum liability. The claim, unless the creditor has agreed 
otherwise, is entire and need not be divided for the benefit of the sureties. 

7-45. Duration of liabiiity. A guarantor or surety for a particular debt 
naturally continues liable until the obligation has been satisfied unless 
released by the Statute of Limitations. Similarly, one who agrees to be 
liable for the default of an employee or an elected official continues liable 
as long as the employee works under his original contract or the ofiBcial 
remains in office, unless the contract sets its own period of liability. 

Ambiguous language often causes difficulty where a guarantor guar-
antees payment of goods supplied a principal debtor. "Let bearer have 
what leather he needs and if he fails to pay for it, I will," may be con-
strued to apply to a single purchase or to be a continuous guaranty of 
credit. Usually in the absence of a time or an amount limitation, the courts 
tend to limit the liability to one transaction unless it is clear from other 
evidence that the parties intended otherwise. Where there is a limit as to 
time the courts tena to construe the guaranty as continuous for that period 
up to any reasonable amount, and when a limit on amount is indicated the 
guaranty is likewise continuous,^ with the maximum liabihty being the 
figure established. In the latter case, the guaranty of credit continues on 
various obligations until it is withdrawn, being much like a continuing 
offer. Receipt of the withdrawal notice or death of the guarantor termi-
nates liability for credit thereafter extended to the principal. Difficulty in 
all these cases could be eliminated by a careful phrasing of the contract 
terms relating to liability. 

3 Frell V. Dumont-Florida, Inc., page 963. 

Confusion exists as to whether a creditor who relies upon a letter of 
guaranty is obligated to notify the guarantor that he accepts, that he has 
acted or will act in reliance upon it. If it is a general letter addressed "to 
whom it may concern," the better view is that the creditor must notify 
the guarantor within a reasonable time after credit has been extended. 
Because of existing uncertainty, it is a wise business policy in all cases to 
give notice that the guaranty has been or will be relied upon. Although 
the offer is unilateral and accepted by the act of extending credit, if the 
act is one knowledge of which when performed is not readily available, 
notice of performance should be given. 

7-46. Subrogation. Literally, subrogation means the substitution of 
one person in place of another, and as used in this section it refers to the 
creditor's right to step into the shoes of the surety so far as they relate to 
the surety's right against the principal. Security of any kind given to the 
surety by the principal for the protection of the former in case the latter 
defaults may be available to the creditor. To the extent of his claim, the 
creditor may substitute his position for that of the surety, with reference 
to the securities. Thus, it has been held that, in the event of the return of 
securities by the surety to the principal, the creditor is entitled to follow 
them into the hands of the debtor and subject them to a lien in his favor. 
This rule applies only where the rights of innocent third parties have not 
intervened. He may also secure an injunction against their return to the 
principal, thus having the securities impounded by the court until the 
principal debt falls due, at which time they may be sold for the benefit 
of the creditor. 

Collateral posted with a surety to protect him against loss on any one 
of several obligations upon which he is surety does not necessarily give 
a particular creditor the right of subrogation. In the event of the surety's 
insolvency, the collateral is apportioned among the various creditors to 
whom the surety was obligated. 

The right of subrogation does not exist where the seciuities are left 
with the surety by some third party. The theory is that securities placed 
with the surety form a trust of that portion of the estate of the principal 
which he sets aside for the payment of his debt. Securities belonging to 
third parties do not form part of the principal's estate, and, therefore, are 
not subject to subrogation. 

R I G H T S O F S U R E T I E S 

7-47. Extension of time. The creditor should be careful not to extend 
the time for performance without the consent of the surety. A contract 
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between the principal and the creditor, which definitely extends the time 
within which performance may be demanded, releases the surety. Tho 
reason for this rule is that the financial status of the principal may becomt: 
less sound during the period of the extension. Such a change in his 
financial condition would work to the disadvantage of the surety. The 
court does not consider in each case whether the position of the surety 
has been injured by the extension, but merely applies the general rule that 
an extension of time releases the surety. 

Mere indulgence upon the part of the creditor or passively permitting 
the debtor to take more time than the contract calls for does not release 
the surety. The latter is in no sense injured by such conduct, because he is 
free at any time to perform on his part and immediately start suit against 
the principal. The surety is not discharged unless there is a binding agree-
ment between the principal and the creditor for a definite period of 
extension. 

The consent of the surety may be obtained either before or after the 
extension has been granted. Consent given after the extension amounts 
to a waiver of the right to rescind and is vahd, although it is not based 
upon any new consideration. Notice to the surety that an extension has 
been granted or a failure on the part of the surety to reply to a request 
seeking permission to extend is not equivalent to consent. In the latter 
case, silence should act as a warning not to grant the extension since th(! 
surety is apparently unwilling to extend the risk. 

7-48. Extension with rights reserved. An extension of time by th<i 
creditor, in which the extension agreement stipulates reservation of rights 
against the surety, does not release the surety. Such an extension binds 
only the creditor. It does not bind the surety. He is free at any time to 
complete performance for the principal and immediately to sue him for 
damages suffered, since to him the arrangement is quite similar to mere 
indulgence. To illustrate: S becomes surety for P on a note in favor of C. 
The note falls due on a certain date, and P requests from C an extension 
of ninety days. The extension is granted with the express stipulation that 
C reserves all rights against S. S is not released, although he receives no 
notice of the extension. His right to pay the debt at any time he desires 
and to turn to P for reimbursement is not impaired. 

To the extent that a surety is protected by securities placed with him 
by his principal debtor, an extension of time does not effect a discharge, 
An extension of time cannot injure a fully secured surety, and one who is 
only partially secured is released to the extent the security is inadequate. 

A paid surety—one who has received some compensation for the risk 
that he assumes—is not released unless he is damaged as a result of the 
extension of time granted to the principal.^ In such a case the surety is 

* Murray City v. Banks et al., page 964. 

released only when he can show that the ability of the principal to per-
form has perceptibly weakened during the period of extension. 

An extension of time on an obligation arising out of a continuous 
guaranty does not release the guarantor except that the maximum liability 
is not thereby extended. To illustrate, let us assume that G guaranteed 
payment of goods sold to P by C up to a maximum of $10,000. If a claim 
for $3,000 falls due, an extension of time by C will not release G. C is still 
protected by the $10,000 maximum liability of G. 

7-49. Change in contract terms. Any material change in the terms of 
the contract between the principal and the creditor, without the consent 
of the surety, discharges him.-'' Inasmuch as the principal contract governs 
the surety's liability, any change in its terms must be assented to by him. 

A discharge of the principal debtor, or any one of them if there are 
two or more, unless assented to, releases the surety. This rule is subject 
to those exceptions existing in the case of an extension of time; that is, 
the surety is not released if the principal debtor is discharged with res-
ervation of rights against the surety, or if the surety is protected by 
securities or is a paid surety and is not injured. 

7-50. Payment. Payment of the principal obligation by the debtor or 
someone in his behalf discharges the surety, although a payment later 
avoided causes the surety's liability to revive. This situation is likely to 
occur in bankruptcy, where a creditor may be compelled in certain cases 
to surrender a preference received. 

A valid tender of payment by either the principal or the surety that is 
rejected by the creditor releases the surety. In such a case it is not neces-
sary that the tender be kept good or continuously available in order for 
the surety to be released. Since the creditor has had an opportunity to 
receive his money, the surety is no longer liable. 

Whenever payment is made by a debtor who owes several obligations 
to the creditor, unless the debtor has indicated where it is to be applied, 
the creditor is free to apply it on any matured obligation. However, if 
the money is in reality supplied by the surety, and this fact is known to 
the creditor, he must apply it on the one for which the surety is liable. 
If the creditoi makes no specific application, in court the money will be 
applied where the court feels it is equitable, but a tendency to apply it 
on the imsecured obligations is reasonably clear from court decisions. 

The mere receipt of a note or check of the principal debtor by the 
creditor does not release the surety, as the debt is not paid until the note 
or check is honored. If a new note is given in settlement of an old one, 
the old one being canceled and returned, an extension of time has taken 
place, which releases the surety. Where both notes are retained by the 

® Magazine Digest Pub. Co., Limited v. Shade et al., page 964. 
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creditor, the courts hold that the second is merely collateral to the first 
and the surety is not released. 

7-51. Defenses of principal. Many of the defenses available to tlic 
principal may be asserted by the surety against the creditor, particularly 
where the principal is willing to have the defenses so used. Such defenses 
as mutual mistake, fraud, illegality, lack or failure of consideration, or 
undue influence, if available to the principal, may be used by the surety. 
Infancy and bankruptcy form exceptions to the rule, and may not be used 
by the surety, since he is employed in the first instance to protect thir 
creditor against the inability of the debtor to perform. 

Although a minor may avoid his contract and return the consideration 
he received, the surety is, in perhaps the majority of the states, required 
to make up any deficiency between the value of the item returned and the 
amount of the indebtedness. Other states hold that avoidance by the minoi' 
releases the surety. 

Generally, if the debtor is insolvent or the principal and surety arc-
jointly sued, the surety is entitled to use set-offs that are available to th<! 
principal debtor. 

Similarly, the surety may set off against the creditor any claim whicli 
the creditor owes him if the debtor is insolvent or the creditor is solvent. 
If the creditor calls upon the surety to pay the principal's obligation ol 
$500, the surety may deduct any amount which is due him from the 
creditor. Thus, it may be said that the surety can interpose either his own 
or his principal's defenses against the creditor. 

The Statute of Limitations available to the principal debtor may not 
be used by the surety.® Each has his own period after which he is no 
longer liable to the creditor, and the period may be longer for one than 
the other. Thus, the debtor may be liable on an oral contract while the 
surety is liable on a written contract, or the debtor may have made a pai t 
payment which extends the period of his liability but which has no effect 
upon the liability of the surety. 

7-52. Subrogation. The surety who fully performs the obligation of 
his principal is subrogated to the creditor's rights against the principal. 
The surety who pays his principal's debt becomes entitled to any securi-
ties which the principal has placed with the creditor to secure that par-
ticular debt. Likewise, if the creditor has obtained a judgment against the; 
principal, the surety receives the benefit of the judgment when he satisfies 
the principal's debt. Where the creditor has collateral as general security 
for a number of obligations, the surety's right of subrogation does not arise! 
unless all of the obligations are satisfied. It should be noted that sub-
rogation applies only to rights of the creditor against the principal. If 
some third person, to secure the principal's debt, also pledges collateral 

8 Bomud Company v. Yookey Oil Company and Osbom, page 965. 

to the creditor, the surety has no equity in the security although the 
creditor calls upon him to satisfy the debt. 

A creditor in possession of collateral given to him by the principal is 
not at liberty to return it without the consent of the smety. Any surrender 
of securities releases the surety to the extent of their value, his loss of 
subrogation damaging him to that extent. Failure of the creditor to make 
use of the securities, however, does not relieve the surety, since the latter 
is free to pay the indebtedness and to obtain the securities for his own 
protection. However, if the creditor loses the benefit of collateral by in-
activity—failure to record a mortgage or notify an indorser—the surety is 
released to the extent he is injured. 

7-53. Recovery from principal. One who becomes a surety at the re-
quest, or with the approval, of the principal is entitled to reimbursement 
for any loss caused by the principal's default. Nonnally, the surety is not 
permitted to add any attorney's fees that he has been compelled to pay 
on his own behalf by way of defense or fees paid to the creditor's attorney. 
All attorney's fees can be avoided by performance of contract terms; when 
the principal fails to perform, it becomes the immediate duty of the 
surety to act. Attorney's fees incurred in a bona fide attempt to reduce 
the amount of the recovery form an exception to this general rule. 

The surety may recover only the amount paid by him. Thus, if he settles 
a claim for less than the full amoimt owing the creditor, his right to 
recover is limited to the sum paid under the settlement. Furthermore, 
bankruptcy on the part of the principal, although it takes place before the 
surety is called vipon to perform, releases him from further liability to the 
surety. 

Any securities falling into the possession of the surety at the time he 
settles his principal's obligation may be disposed of as far as is necessary 
to extinguish the surety's claim for i n d e m n i t o r . 

The surety also possesses the right to be exonerated, which makes it 
possible for him to go into court and compel the principal to perform in 
order to save the surety harmless. Naturally, this right of exoneration has 
little value where the principal is financially unable to make payment or 
to take such other action as his contract requires. 

7-54. Cosureties' liability. Whenever two or more sureties become 
secondarily liable for the same obligation of the principal, they become 
cosureties whether they know of each others' liability or not at the time 
they become sureties. If the creditor compels one surety to meet the 
obligation in full, that particular surety takes on the burden of recovering 
from his cosureties the portion they should contribute. 

An extension of time to or a release of one surety releases other sureties 
only to the extent the released surety would have been obligated to con-
tribute. There is an implied contract between cosureties that they will 
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share any loss equally unless they have agreed otherwise or haVe fixed 
different maximum amounts for their liability. In the latter event, they aro 
assumed to have agreed to share in proportion to their maximum liability. 
This right to contribution from cosureties provides initially for a sharing 
between solvent cosureties within the state. Each contributing surety 
then possesses an independent action against the insolvent or nonresident 
surety for the amount which he paid on behalf of the insolvent or non-
resident surety. 

So long as the balance of a claim remains outstanding and unpaid, a 
cosurety has no right to contribution unless he has paid more than his 
share of the claim, and then only to the extent of the excess. This he may 
recover from any cosurety unless it compels the latter to pay more than 
his full share. 

No surety has a right to profit at the expense of a cosurety. Neither has 
he a right to reduce his personal risk by secretly procuring collateral from 
the principal debtor. Any such collateral, obtained either before or aftei-
he became a surety, must be held for the benefit of all the sureties.'' It is 
possible, of course, for all the sureties at the time they become such to 
agree that one of them may be favored by receiving collateral for his 
protection, but in the absence of such an arrangement, all have a riglil 
to share in the collateral held by one. 

S U R E T Y S H I P C A S E S 

EDWARD CORPORATION OF MIAMI v. WOOLIN & SON, INC. 
1959 (Fla. App.) 113 S.2d 252 

H O R T O N , J . This is an appeal from a final judgment dismissing thd 
plaintiff's second amended complaint. The trial judge found the contract 
sued upon one of suretyship rather than guaranty, thus requiring tho 
addition of the principal as party-defendant. 

The facts, as disclosed by the complaint, reveal that Edward Corpora-
tion of Miami refused to deliver goods to Medley Industries without the 
joinder of the appellee in the obligation. After receipt of the order, tho 
supplier, Edward Corporation of Miami, submitted the folowing "Order 
Confirmation" to Medley Industries: 

Gentlemen: 
We conlirm having entered your above order as follows, subject to condition.̂  
on the reverse side hereof: 
W e confirm h e r e w i t h h a v i n g sold to y o u approximate ly 40 tons of bar-si/fi 

T Hoover et al. v. Mowrer et al., page 966. 

angles and smooth rounds as per your specif icat ions and 5 tons of flats, squares 
and b e a m s . 
It is unders tood b e t w e e n us that the p r i c e for the first i t em will b e 8 0 a lb . , 
and the 2 n d i tem 9 0 a lb. 
T h e purpose of this contrac t n o t e is also to rece ive a confirmation b y Messrs . 
David W o o l i n & Sons , I n c . , that they authorize you to draw this m e r c h a n d i s e 
from us on their b e h a l f and that they wil l b e responsible for p a y m e n t of your 
invoices u p to t h e total a m o u n t of approximate ly $ 8 , 0 0 0 . 0 0 . 
W e w o u l d apprec ia te your a c c e p t a n c e of this c o n t r a c t n o t e on t h e a t t a c h e d 
copy w h i c h a c c e p t a n c e should b e counters igned b y Messrs . D a v i d W o o l i n 
& Sons, I n c . 

A c c e p t e d : 

By: / s / M . T h o m a s 

M e d l e y Industries 
E d w a r d Corporat ion 

of M i a m i 
E d w a r d Tohar i , 

Pres ident 
.Accepted: 
By: / s / D a v i d M . W o o l i n 

D a v i d W(X)lin & Sons, I n c . 

After unsuccessful attempts to recover the unpaid l)alaiice on this order 
from Medley Industries, the plaintiff brought suit against David M. 
Woolin and Sons, Inc., on their promise in the "Order Confirmation." The 
defendant moved to dismiss, incorporating, as one of the grounds for the 
motion, the failure to join an indispensable party. The trial judge dis-
missed the second amended complaint, finding only that the contract was 
one of suretyship rather than guaranty. The plaintiff refused to further 
amend its complaint, final judgment was entered, and this appeal followed. 

Both appellant and appellee appear to be in basic agreement on the 
proposition that the distinction between guaranty and suretyship is merely 
academic and not essential to a final determination of the obligation 
created by the contract. In this respect we agree. The determinative point 
is whether Medley Industries and David M. Woolin and Sons, Inc., were 
hound jointly, or jointly and severally. 

From the wording of the contract, it appears that David M. Woolin and 
Sons, Inc. and Medley Industries promised to pay for the goods ordered. 
Thus, we have two promises for the same act, i.e., payment of the goods 
ordered and delivered. Generally, under such circumstances, the contract 
is a joint obligation unless the wording contained in the agreement re-
quires a contrary construction. Restatement of Contracts, § 112; 4 Corbin, 
Contracts, § 925; 17 C.J.S. Contracts, § 349 et seq. 

The facts presented herein are analogous to the illustration in Corbin, 
siipra, § 926, p. 705: 
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« » e [x]he dealer replies to the order saying that he will ship no goods to /? 
unless A assures payment for them, and that A raphes that he will do so. ® " * 
With respect to the goods shipped to B, the dealer can get judgment against B; 
and he can get judgment against A. For the goods shipped to B, both A and B 
have promised to pay. ® ® ® [T]hese two promises are for one single per-
formance, the payment of the price of B's goods. Under modern procedure 
there should be no difficulty in joining A and B as co-defendants in an action 
for the price of B's goods, even though they would not be described by the 
old common law as "jointly" bound, and even though B is principal debtor and 
A his surety. 

We feel the trial judge correctly treated the contract as a joint obliga-
tion in dismissing the complaint for failure to join an indispensable party. 
The dismissal being without prejudice would not preclude the right of 
the appellant to bring an action against both parties. 

Affirmed. 

WATKINS CO. V. BRUND et al. 
1931, 160 Wash. 183, 294 Pac. 1024 

Action by J. R. Watkins Company against Joseph Biierkli, one of the 
defendants, the latter having signed a bond which guaranteed the pay 
ment by one Brund of $988.54 to plaintiff and such additional sums :is 
arose out of a certain sales agreement between the plaintiff and Brund. 
The bond was signed by Buerkli with the definite understanding between 
him and Brund that it was not to be delivered to the plaintiff until the 
signature of one Kalb had been obtained. Disregarding this agreement, 
Brund procured Heim, financially irresponsible, to sign the agreement, 
and mailed it to the plaintiff. Brund defaulted and plaintifiE seeks to recover 
from Buerkli. The lower court gave judgment for the plaintiff. 

BEELER , J. . . . The trial court found, which finding is Supported by 
the record, that respondent knew nothing whatever of the understanding 
or agreement between Brund and Buerkh, and furthermore, that it hacl 
no means of obtaining any knowledge concerning the negotiations be-
tween them. . . . It was wholly a secret understanding between appellant 
and Brund. [Here he quotes the rule as found in 21 R.C.L. 968.] 

Hence, the rule sustained by the great weight of authority is that tlu-
agreement of a surety with his principal that the latter shall not delivei-
a bond until the signature of another be procured as a cosurety will not 
relieve the surety of liability on his bond although the cosurety is not 
obtained, where there is nothing on the face of the bond, or in the 
attending circumstances, to apprise the taker that such further signatun* 
was called for in order to complete the instrument. In such cases the 
surety, having vested his principal with apparent authority to deliver the 

bond, is estopped to deny his obligation to the innocent holder, on the 
principle that where one of two innocent persons must suffer, the loss 
must fall upon him who puts it in the power of a third person to cause 
the loss. 

The judgment is affirmed. 

FRELL V. DUMONT-FLORIDA, INC. 
1959, (Fla. App.) 114 S.2nd 311 

P E A R S O N , J . The appellant [Frell] was defendant in an action on a 
written guaranty. He appeals from a Hnal judgment for the plaintiff which 
was based upon a jury verdict. The letter of guaranty contained the 
following: 

Y o u h a v e b e e n r e q u e s t e d to o p e n a l ine of c redi t no t to e x c e e d T e n T h o u s a n d 
Dollars ( $ 1 0 , 0 0 0 . 0 0 ) , in favor of : B e s t A p p l i a n c e Sales & Serv ice L t d . 

Y o u h a v e i n d i c a t e d that y o u are unwil l ing to e x t e n d this l ine of c redi t to this 
dealer w i t h o u t other , a n d fur ther , secur i ty of p a y m e n t thereof . 

I n cons iderat ion of this a g r e e m e n t to e x t e n d this dea ler a l ine of c redi t in 
quest ion, t h e unders igned , h e r e b y under takes to, and does g u a r a n t e e p a y m e n t 
of, any, and all, c redi t g r a n t e d b y y o u not to e x c e e d T e n T h o u s a n d Dol lars 
( $ 1 0 , 0 0 0 . 0 0 ) , » • « . 

The appellant contends first that the guaranty was, by its terms, limited 
to $10,000 and after that total amount had been purchased the guaranty 
did not cover new purchases even though the indebtedness was not as 
much as $10,000. This argument overlooks the ordinary meaning of "a 
line of credit," which is a limit of credit to cover a series of transactions. 
Pittinger v. Southwestern Paper Co., Tex. Civ. App. 1941, 151 S.W.2d 922. 

It is further argued that the guaranty was rendered ineffective as to 
purchases from the plaintiff after the date that the principal-debtor 
changed its name and one of the partners withdrew. The trial judge cor-
rectly found that the appellant as guarantor was estopped to claim this 
defense because the guarantor 1) jjarticipated in the change of name, 
2) participated in the profits (if any) of the original debtor after the 
change, which business both before and after the name change was de-
pendent upon the purchases made under the continuing guaranty, and 
3) the guarantor at no time disclaimed responsibility under the guaranty 
until suit. See Wilson ir Toomer Fertilizer Co. v. American Cyanarnid Co., 
5 Cir., 1929, 33 F.2d 812. 

The appellant also assigns and argues certain other alleged errors. They 
have been considered and are found not well taken. The judgment of the 
trial court is therefore affirmed. 

Affirmed. 
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MURRAY CITY v. BANKS et al. 

1923, 62 Utah 296, 219 Pac. 246 

Banks was an oflScer of the plaintiff city, and the American Surety Com-
pany signed Banks' official bond. A shortage in Banks' accounts was dis-
covered and certain officers of the plaintiff took a note from him for the 
amount of the shortage, bearing 6 per cent interest and falling due in six 
months. This action was instituted to recover the shortage from Banks 
and his surety. 

C H E B R Y , J . . . . The trial court made findings of fact to the effect 
that the note had been executed and delivered to the plaintiff, and a pay-
ment made and credited on it, and concluded that the plaintiff, by accept-
ing the note, thereby extended the time of payment of the amount due 
until September 1, 1920, without the knowledge or consent of the surety, 
and the surety was thereby relieved from liability. . . . 

Does an agreement of the obligee of a bond, extending the time of 
payment to the principal, without the consent of the surety of itself and 
without a showdng of prejudice, discharge the surety when the latter is 
engaged in the surety business for hire, and as such has executed the 
undertaking? The law of suretyship, of late years, has undergone a 
change. In the interpretation of the surety's liability a distinction is made 
between a voluntary gratuitous surety and one who makes suretyship a 
business for compensation. . . . 

The same distinction is made, and the corresponding rule is applied, to 
both the determination of the surety's liability in the first instance and 
the sufficiency of the grounds by which he may be later discharged from 
liability. The courts generally hold that a compensated surety can be 
relieved from its obligation for suretyship only where a departure from 
the contract is shown to be a material variance, and that it must show 
some injury done before it can be absolved from its contract. . . . There 
was no sufficient ground appearing to justify the discharge of the surety. 
The trial court erred in granting the nonsuit and entering judgment for 
the surety. 

The judgment is reversed. 

M A G A Z I N E DIGEST PUB. CO., LIMITED v. SHADE et al. 

1938, 330 Pa. 487 , 199 Atl. 190 

D R E W , J . This suit in assumpsit was brought [by Magazine Digest] to 
recover money alleged to be due under a contract between plaintiff and 
Mutual Magazine Distributors, Inc., on which contract defendants wero 
guarantors. In their affidavit of defense defendants denied liability on tlui 

ground that they were discharged by a subsequent oral agreement which 
altered the original contract without their knowledge or consent. . . . 

Under its original contract Mutual Distributors agreed to buy plaintiff's 
magazines at a copy for resale to retailers at Defendants 
guaranteed Mutual's obligation to pay plaintiff, with the additional 
stipulation that: 

. . . the publ isher (plaintiff) m a y in his absolute discret ion and wi thout 
diminishing the l iabil ity of the guarantors (defendants) , grant t ime or o ther in-
dulgence to the distributor and m a y a c c e p t or m a k e any composi t ion or arrange-
ments w h e n and in such m a n n e r as t h e publ isher m a y think expedient . 

The parties continued under this contract until September 19, 1933, 
when Mutual was in arrears to the extent of $1,162.12. On that date it 
was orally agreed between plaintiff's president and the president of 
Mutual that if plaintiff refrained from terminating the contract, Mutual 
would pay the increased price of 15^ a copy for the magazines. . . . 

We cannot agree that defendants are liable for Mutual's debts under 
the substituted agreement of September 10, 1933. Even compensated 
guarantors—and defendants are not shown to be such—are not hable when 
the original contract on which their undertaking was made is materially 
changed without their assent. Sail B. & L. Ass'n v. Heller, 314 Pa. 237, 171 
Atl. 464. A gratuitous or accommodation guarantor is discharged by any 
change, material or not, and "even if he sustains no injury by the change, 
or if it be for his benefit, he has a right to stand upon the very terms of 
his obligation and is bound no farther." 100 Pa. 500, 505. But there can 
be no doubt here the alteration was material. To the distributor it meant 
25 per cent less in its sale profit, to the plaintiff it made the difference 
between the terminating and continuing contractual relations with the 
distributor, and to the defendants it meant an increase in their obligation 
of $1,118.05 on 223,609 magazines received from the publisher after the 
new contract was in force. . . . Nor can the legal effect of alteration be 
escaped by limiting recovery against guarantors to the rate set in the 
original contract. The very theory of their defense is that after the change 
there is a new contract on which the guarantor has not agreed to be liable 
to any extent. . . . 

Defendants are not relieved, however, from Mutual's debts which 
accrued while the original contract remained in force. The subsequent 
variation of that contract had no effect upon the liability that had already 
become fixed. Consequently defendants were not discharged as to it. 

BOMUD C O M P A N Y v. YOCKEY O IL C O M P A N Y A N D OSBORN 
1958, (Kan.) 142 2nd 148 

Osbom ip a letter guaranteed payment by Yockey of oil well supplies 
which the plaintiff, Bomud, in reliance on the letter sold to Yockey on 
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credit. Yockey is no longer liable because of the short Statute of Limita-
tions for oral agreements but the five year statute applying to written 
accounts has not run. Osborn contends that he is released because Yockey 
is no longer liable and the lower court awarded judgment in favor of 
Osborn, against whom the plaintiff has taken this appeal. 

F A T Z E R , J. A guarantor, to be relieved from his obligation to pay, must 
establish one of three facts: (1) the debt has been paid or extinguished, 
(2) a valid release or discharge; or (3) the bar of the statute of limitations 
as to himself. It is conceded that the debt has not been paid. The fact 
that the statute bars recovery against Yockey does not extinguish tlic 
debt. . . . It is also conceded that the statute of limitations has not run 
as to Osborn's individual liability on his written contract if he has not 
been released or discharged. Did the failure to bring the action upon the 
open account, until the statute had run in favor of Yockey, release or dis 
charge Osborn from his guarantee to pay under his written contract? We 
think it did not. . . . The contract of a guarantor is his own separate 
contract. It is in the nature of a warranty by him that the thinĵ  
guaranteed to be done by the principal shall be done, and is not an 
engagement jointly with the principal to do the thing. A guarantor, nol 
being a joint contractor with the principal, is not bound like a surety to 
do what the principal has contracted to do, but answers only for the 
consequence of the default of the principal. . . . When default occurs 
on the part of the principal, the guarantor's liability becomes primary and 
is absolute. . . . 

Osborn's contract with Bomud was based upon a valid consideration. 
It was a separate undertaking to pay if Yockey defaulted. When Osborn's 
liability became primary and absolute, the open account was then en-
forceable against Yockey, and it is of no consequence to Osborn if since 
that time the statute has nm in Yockey's favor. Osborn's liability was 
fixed and determined by his written guaranty and that obligation has nol 
been discharged. That the statute of limitations, Cx.S.I949, 60-306, Firxt. 
had not run in Osborn's favor when suit was filed, is conceded. The de-lit 
has not been paid. Bomud is entitled to recover from Osborn in accord 
ance with the terms and conditions of his contract. 

The judgment is reversed with directions to set aside the order entering 
judgment for Osborn on the pleadings, and to proceed in accordance witli 
the views expressed in this opinion. It is so ordered. 

HOOVER et al. v. MOWRER et al. 
1891, 84 Iowa 43, 50 N .W. 62 

This was an action on a promissory note. It appears that the note w:is 
made by one Mowrer to R. W. Adams, E. O. Craig, C. Hoover, and Jamos 

Hoover and by them indorsed to the plaintifiE for the accommodation of 
Mowrer, the four indorsers thus becoming sureties. It further appears that 
Mowrer became insolvent, but that Adams and Craig took a chattel 
mortgage on some stock in trade to protect them. Hoover & Hoover are 
now attempting to force them to share the proceeds from a sale of the 
mortgaged goods. 

B E C K , C . J . . . . We are first required to determine whether Craig & 
Adams may appropriate the proceeds of the mortgaged property to their 
exclusive benefit, or whether the mortgage should be regarded as security 
for all the indorsers of the note. Counsel for the appellees state quite cor-
rectly, we think, the rule of law, "that securities obtained by one surety 
inure to the benefit of all. . . ." The rule exists for the protection of the 
sureties, and not for the good of the creditors or the principal debtor. By 
the contract of sureties, they became severally boimd for the debt of the 
principal. But it is plain that each should contribute equally in case they 
are called upon to pay the debt. One cannot in any way escape the burden 
while his cosurety is not relieved. . . . Each surety is authorized to rely 
upon this rule to protect himself from imposition and fraud which hi.s 
cosurety and principal might practice upon him. The principal, by in-
demnifying one of the sureties, would relieve him of the burden of surety-
ship which the other still carried. This would be unfair and inequitable. 
In case it is done with the knowledge and consent of the other surety, it 
would thereby be relieved of objection, for tlie surety could not complain 
of that to which he assents. 

Judgment for plaintiffs. 

Review Questions and Problems 

1- S wrote a letter to C, a material man, saying he would he liable for 
"any bill m y son makes for material ." A dispute arose later as to 
whether this covered one purchase or a series of purchases. W h a t is 
your answer? 

2. Suppose S signs a statement to the effect that he will be secondarily 
liable for groceries, not exceeding $ 3 0 0 , furnished to X. H o w long 
will such a guaranty continue? 

3. G, by contract , guaranteed prompt payment of a certain note owing 
by P to C. T h e note fell due at a time when the maker was solvent, 
but C m a d e no at tempt to collect and gave G no notice of the default. 
L a t e r P b e c a m e insolvent and C desires to collect of G. M a y he do so? 

4. Davis was surety for his brother on a $ 1 , 1 5 2 note in favor of Bank, 
the brother giving Davis a mor tgage on real property to protect him 
against loss. Davis and his brother are insolvent and are thinking 
about releasing the mortgage. T h e court held Bank could have the 
mortgage impounded for its benefit. W h y ? 

5. S was surety upon P's obligation to C. Some time after the debt fell 
due, P, with the knowledge and consent of S, m a d e a payment on the 
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obligation. Did this payment toll the statute of limitations for S as 
well as P? 

6. C held an obligation of Fs upon which S was surety. C permitted the 
obligation to run several years past its maturity date, although the 
interest was always paid. No definite extension period was ever 
agreed upon between P and C. After a number of years, although 
within the period required by the Statute of Limitations, C attempted 
to recover from S. Should he have been allowed to recover? 

7. C, A, E, and M were sureties upon a $ 4 , 0 0 0 obligation of B to W . 
The obhgation provided for attorney fees of 10 per cent if placed 
with an attorney for collection. B defaulted and C, upon demand, 
paid the $ 4 , 0 0 0 note to W. H e then sued A, E, and M for $ 3 , 0 0 0 and 
attorney fees in an action against them jointly. The court refused to 
allow any attorney fees and refused to give a joint judgment against 
the three. W h y ? 

8. A and B are sureties upon an obligation of P. At the time A became 
a surety, he obtained a mortgage from P upon certain personal prop-
erty to protect himself in case P defaulted. P failed to perform, and 
A and B were compelled to carry out the agreement. Did A hold the 
mortgage for his own protection alone or for the mutual protection of 
the sureties? If you were A, how would you arrange the matter to 
protect yourself only? 

9. T h e mother and wife of P became co-sureties on P's note for $ 5 , 0 0 0 , 
the note being secured by a chattel mortgage on P's household furni-
ture. The wife settled the claim for $ 3 , 5 0 0 and released the chattel 
mortgage on furniture worth $ 2 , 5 0 0 . She now seeks contribution from 
the mother, her mother-in-law. H o w much should she recover? 

10. C Co. loaned J Co. $ 6 8 , 0 0 0 , $ 5 9 , 2 8 0 of the amount being guaranteed 
in writing by W and his wife. As security for the guaranty, they 
pledged a note for $ 5 9 , 2 8 0 owing to them as joint tenants by X . The 
$ 6 8 , 0 0 0 debt fell due and in settlement a new note for a lesser amount 
and a different rate of interest was given C Co. by J Co. W guaran-
teed the new debt and repledged the $ 5 9 , 2 8 0 note as security, his 
wife not joining in the guaranty or pledge. J Co. is again in default 
and C Co. proposes to use the $ 5 9 , 2 8 0 note as a means of collection, 
when W s wife claims one-half of it because she did not join in the 
pledging. W a s her original pledge still good? 

n . A and S signed a mortgage note in favor of P for $ 1 5 , 0 0 0 , it being 
known to P that S was merely a surety. Some time later, A became 
insolvent, and P accepted $ 7 , 0 0 0 , discharging A from further liability. 
May P recover the $ 8 , 0 0 0 balance from S? 

12. S wrote a letter to C in which he promised to be liable as a con-
tinuous guarantor on all goods sold to P until the guaranty was with-
drawn by notice. Before any goods had been sold, S died, but this 
fact being unknown to C, he sold goods to P on credit. Since P hns 
failed to pay for the goods, C seeks to recover of the estate of S. Is 
the estate liable? 

48 
I n s u r a n c e 

7-55. Introduction. Insurance plays an important role in our national 
economy. Security in every area of life appears to be desired by most 
people, and, in many ways, insurance readily adapts itself to the satisfac-
tion of this desire. It offers a method whereby possible losses may be 
borne by numerous individuals, rather than by the particular person upon 
whom the loss chances to fall in the first instance. The insurance company 
acts as a sort of collecting agency and clearing house for the purpose of 
distributing the risk, charging a fee for its services. 

The subject of insurance is treated under security relations because it 
is often used as a security device or is closely associated with other security 
which is given. Buyers who purchase on credit are often required to keep 
the property insured against fire loss. A borrower who gives a mortgage 
on real property as security for an indebtedness is generally compelled to 
keep the property insured, in favor of the mortgagee, against loss from 
windstorm and fire. A person to whom credit has been extended often 
protects his creditor by procuring a policy of life insurance equal to the 
indebtedness, naming the creditor as the beneficiary. Insurance is thus 
used to protect both the creditor and the debtor against loss resulting 
from abnormal events or premature death. 

7-56. Types of insurance. Numerous types of insurance have been 
originated in an attempt to meet as many as possible of the risks faced by 
businessmen and their employees. Protection can be procured for almost 
any risk if the one subject to the risk is able and willing to pay the re-
quired premium. Many forms of insurance are familiar to all of us, among 
them life, health and accident, fire, theft, windstorm, workmen's com-
pensation, and public liability insurance. Unemployment compensation 
and old-age benefits paid by state or federal governments are closely akin 
to insurance. 

Since insurance is treated at this point primarily as a protective device 
for creditors, further mention will be made only of those legal principles 
which relate to fire and life insurance. It can be said in general, however, 
the law governing health and accident insurance follows closely that which 
controls life insurance. The other types of insurance—often spoken of as 
casualty insurance—are in large measure subject to the same rules of law 
which govern fire insurance. 
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7-57. Formation of contract—^fire insurance. The formation of a 
contract of insurance differs little from that of any other agreement. When 
an offer has been made and accepted, a contract exists. Neither the 
delivery of the policy by the insurer nor the payment of the premium by 
the insured is required to give protection to the insured. There is nothing 
in the Statute of Frauds which requires such an agreement to be in writing. 
The insured may sign a formal written application for insurance in which 
he describes the risk to be covered and the premium to be paid, but he 
may well handle the matter by telephone. 

It is customary in the fire insurance field for insurance companies to 
authorize the local agent to accept risks and to issue policies. Because of 
this fact the protection becomes operative from the moment he indicates 
if it is made clear what insurer he intends to bind.̂  The issuance of a 
policy may take place some time after the risk is approved, but an agent 
who represents several companies and who accepts the risk orally should 
at that time indicate in some manner to the insured or by memo which 
company is to assume the risk. Otherwise, the one desiring insurance may 
find himself without protection if a loss occurs before a policy is issued. 

The policy of insurance when delivered contains the controlling contract 
terms and if the terms vary from those requested, the policy is considered 
a counter offer accepted by the insured upon its retention if he is made 
aware of the change. Where the terms are so flagrant a violation of the 
insured's request as to leave him substantially without protection, such 
terms are said to be waived by the mere issuance of the policy, thus giving 
the insured the desired protection. 

An insurance broker, as distinct from an agent, has no authority to 
accept risks. He is an agent of the insured for the purpose of obtaining 
insurance, after which his agency terminates unless he is retained as an 
insurance consultant or supervisor. 

Fire insurance policies customarily run for a definite period—one, three, 
or five years—and expire at the end of the period unless a new contract 
is made.^ It is common practice for local agents, shortly before a pohcy 
expires, to forward a new policy to the insured for a similar term and to 
bill him for the premium. Since payment of the premium in fire insurance 
is not a condition precedent to effective insurance, a question arises as to 
when the new contract is formed. When the insured retains the new policy 
with intent to benefit from its protection, his silence acts as an acceptance, 
thus making him liable for the premium and the insurer liable for any loss 
following the date of the policy. 

7-58. Contract—life insurance. The point at which a contract of life 
insurance becomes effective depends in large measure upon the custom 

1 Dubuque Fire & Marine Ins. Co. v. Miller et al., page 982. 
2 Luther v. Coal Operators Casualty Co., page 984. 
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of particular companies and the nature of the receipt issued at the time 
the first premium is paid.® Nearly all companies provide that the in-
surance is not effective until the first premium has been paid, although an 
occasional company accepts a note for the initial payment. A note given 
to a local agent who agrees personally to pay the premium is not payment 
unless the agent remits. 

Where a physical examination is required and the first premium is paid, 
most old-line companies authorize the local agent to issue a receipt which 
in effect may be a binder giving immediate protection. The receipt often 
states that the insurance dates from the time of the physical examination 
provided that the insured is then an acceptable risk according to company 
standards. Consequently, if the insured dies or is killed between the time 
of the examination and the issuance of the policy, the right of the bene-
ficiary to collect turns upon insurability of the insured at the date of the 
physical. 

A second type of contract frequently used provides that it becomcs 
effective when the policy is delivered to the insured at a time he is in 
good health. Delivery in such a case dates from the time the policy is 
mailed from the home office, even though sent to a local agent for manual 
delivery. However, if the local agent is entrusted with discretion concern-
ing ultimate delivery, protection begins at the time he finally surrenders 
possession of the policy to the insured. Good health means freedom from 
serious illness as distinct from minor ailments which may or may not later 
become serious. A policy of this type delivered to one in bad health be-
comes good if premiums are paid and the policy retained until after the 
contestable period—usually two years—has expired. 

7-59. Misrepresentation. Since the willingness to insure and the size 
of the premium to be charged depend primarily upon the nature of the 
risk to be assumed, any misrepresentation of a fact which materially affects 
the risk makes the contract voidable. Whether the statement is made in-
tentionally should be unimportant, because if the risk varies from that 
thought to be assumed, the company should be granted recission. Several 
of the states, however, permit rescission only when the misrepresentation 
was intentional. Since most of the states have provided by statute that 
misrepresentation cannot be used as a defense unless included in the ap-
plication and made a part of the policy,^ the essential terms of the applica-
tion are set forth in the policy or a photostatic copy is attached. 

Because the insured is in a much better position to know vital and 
unusual elements of risk than the insurer, failure to communicate such 
information, where such failure would virtually amount to fraud, makes 
the contract voidable by the company. To illustrate, let it be assumed that 

® National Life & Accident Ins. Co. v. Moore, page 985. 
* Acacia Mutual Life Ins. Co. v. Weissman, page 986. 
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a general fire existed in an area and that one was without fire insurance. 
Clearly, an applicant for insurance under such circumstances would be 
obligated to volunteer inf ormation concerning the nearby fire. 

Occasionally an agent of the insurer is given correct information, but 
inserts the wrong answers to questions in the application. Unless collusion 
between the agent and the applicant exists, the company is generally held 
liable even though the applicant has signed the application. 

Representations by the insured relate to matters existing at the time 
the contract is made and are not to be treated as warranties that such facts 
will continue to be true in the future. Thus, a statement by an applicant 
for life insurance that he is a salesman is not a warranty that he will con-
tinue to be so employed. 

7-60. Incontestable clause. Most states by statute and most companies 
by provision in the policy provide that a life insurance policy may not be 
contested after a certain period of time, except for nonpayment of 
premiums or violation of the military or airplane clauses found in the 
policy. Thus, fraud on the part of the insured at the inception of the 
policy may not be raised by the company after the policy has been out-
standing for two years; two years represents the usual period provided 
in which the company is given a right to rescind. To illustrate: an ap-
plicant for life insurance materially misrepresents to the insurer the con-
dition of his health at the time has application is filed. Three years later 
he dies from tuberculosis, with which he was afflicted at the time he made 
the application. His beneficiary is entitled to recover on the policy, be-
cause the incontestable clause bars the insured's fraud as a defense. Mis-
statement of the applicant's age gives no right of rescission to the com-
pany, but the face of the policy is correspondingly reduced. 

A policy which has lapsed and is again reinstated is subject to the 
two-year period again. Fraud involved in the reinstatement may be used 
to avoid the policy only if discovered during the contestable period 
following the reinstatement. 

The clauses of a life insurance policy calling for double indemnity in 
case of accidental death or for payments in case of disability may be con-
tested after the contestable period has expired. The courts have felt that 
these clauses are not essentially a part of hfe insurance, and, consequently, 
are not subject to the provision or statute concerning incontestability. Of 
course, the contract can be so drawn as to make the policy incontestable 
on these points, if the company desires. 

A mere statement by the company that the policy is no longer in effect 
and that future premium payments will be returned is not an effective 
contesting of the policy. Only some legal action taken by the insurance 
company to set aside the policy will stop the running of the contestable 
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period. Such action must be instituted within the two-year period or such 
other period as the statute prescribes. 

7-61. Insurable interest. Since insurance possesses some of the ele-
ments of a gambling contract, to avoid the evil effects that might develop 
from wagers concerning the life or property of others, the courts require 
the insured to have an insurable interest in the person or property insured 
by him. Thus, one who secures a policy of fire insurance upon property 
cannot recover in case the property is damaged by fire unless he holds 
some legal or equitable interest in it, in which case a destruction of the 
property could involve him in a pecuniary loss. If the destruction of the 
property or person insured is likely to or may well result in a financial loss 
to the person obtaining the insurance, an insurable interest exists. Thus, 
an owner, lessee, mortgagee, bailee, trustee, or purchaser has an insurable 
interest in property, while an employer, employee, business associate, 
creditor, or dependent relative may legally insure the life of a person. In 
a few cases, mere close blood relationship has been held to create an in-
surable interest in the life of another. In addition to having an insurable 
interest for life insurance the consent of the insured must be had except 
in the case of the parent who procures insurance upon minor children.® 

In fire insurance, it is clear that the insurable interest must exist at the 
time the fire loss occurs, and there is some authority to the effect that it 
must also exist at the time the policy is issued. Consequently, if fire in-
surance is taken out on a residence before the insured purchases it but 
a fire occurs after he acquires title, the insurance is effective in many of 
the states, although recovery in other states is doubtful. 

In life insurance it is sufficient if the insurable interest exists at the date 
the policy is issued. A subsequent change in the relation of the party 
securing the insurance to the one whose life is insured does not terminate 
the insurance. In this connection, it should be pointed out that a person 
who procures insurance upon his own life may make anyone he desires his 
beneficiary if a company is willing to issue such a policy. Inasmuch as the 
insured has an interest in his own life, the beneficiary is not required to 
have such an interest. It is only where one takes out insurance upon the 
life of another that an insurable interest is required. 

R I S K S A S S U M E D BY I N S U R E R 

7-62. Life Insurance. The policy of insurance contains many provi-
sions inserted for the benefit of the various parties. Its terms, considered 
in tlie fight of the application, govern largely the rights of the parties. 

5 Volunteer State Life Ins. Co. v. Pioneer Bank, page 988. 
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There are, therefore, many types and variations of life insurance pohcies, 
but they may be divided generally into three classes: term, whole life, 
and endowment. Upon the death of the one whose life is insured under 
any of these policies, the insurance company becomes liable for the face 
of the policy. 

A term pohcy calls for the payment of premiums for a relatively short 
period with the company carrying the risk only for that period unless the 
insured reaches a later agreement with the insurer to substitute another 
type of policy within the term or to renew the term. The rate on term 
insurance is lower than on other types since the protection is to run only 
for a limited period of time and results in a lower probability of death. 

The whole life insurance policy calls for payment of premiums as long 
as the insured lives, unless it is modified by a paid-up provision, which 
requires the payment of premiums only for a certain specified number of 
years. Thus, a twenty-year paid-up policy would require the payment of 
premiums for only twenty years, although the amount of the premium 
would be somewhat larger than the premium on a general life policy. 

An endowment policy provides for the payment of the face of the 
pohcy upon the death of the insured or at the end of a certain specified 
number of years. Thus, a twenty-year endowment policy calls for payment 
of the policy at the end of twenty years, unless the insured dies sooner. 
Such an insurance policy serves the double purpose of insurance and 
investment, and requires an annual premium still larger than either of the 
other types of policies. 

A few companies, for a slight addition to the premium, insert a clause 
which provides for a monthly payment to the insured in case he becomes 
permanently disabled. Another provision often included calls for double 
indemnity if the insured dies as the result of an accident. In addition to 
the policies enumerated, there are various combinations and variations 
which take care of unusual situations, but those mentioned constitute by 
far the largest portion of total insurance written. 

7-63. Fire insurance. The object of fire insurance is to protect the 
insured against loss to particular property which results directly or 
proximately from an unfriendly or hostile fire.® A hostile fire is one that 
is not confined to its proper container. In other words, as soon as a fire 
leaves the place where it is expected to burn, it ceases to be friendly and 
becomes hostile. To illustrate: A has his furniture insured against fire. 
By accident, a valuable piece of furniture is placed so near an open fire-
place as to be materially damaged, although it never actually catches fire. 
The insurer is not hable for the resulting damage. However, if the furni-
ture takes fire and bums, the company is hable, for at that time the fire 

® Lipshultz V. General Insurance Co., page 989. 

INSURANCE 975 

is said to become unfriendly; it has ceased to burn in its customary 
receptacle. 

The insurance company is liable for any loss caused directly or proxi-
mately by the fii'e. Thus, loss from smoke, water, theft, removal damage, 
or falling walls is covered, as well as any direct loss from the fire itself, 
assuming an unfriendly fire. The fact that the unfriendly fire is confined 
to anothei building does not preclude one whose property has been 
damaged by smoke, water, or falling walls from recovering on his pohcy 
of fire insurance. It is not necessary that the fire enter his premises in order 
to permit recovery. 

In the past, the courts have not been in harmony concerning certain 
types of loss. Loss caused by an explosion or a resulting fire gave rise to 
controversy. Today the matter is largely controlled by policy provisions. 
It is customary in fire insurance policies on residence property to cover 
all loss from explosions, except those involving steam pipes and boilers. 
At common law, it was an open question whether loss from lightning un-
accompanied by a fire was covered, but today special policy provisions 
usually give coverage in event of such a loss. 

To obtain protection against many risks not covered by the ordinary 
fire insurance policy, "extended coverage," or "broad form," clauses are 
made available. Under them the company assumes responsibility for 
losses resulting from explosions, hail, windstorms,' damage from airplanes, 
and numerous other causes. 

The fact that a fire originates through the carelessness of the insured, 
his agent, or a member of his family does not affect the right to recover. 
One of the chief purposes of insurance is to protect against loss resulting 
from such causes. At the time of a fire, however, it is the duty of the in-
sured to remove goods, where possible, from the path of a fire in order 
to keep the loss of the insurance company to a minimum. 

7-64. Property insured. Only property which is definitely described 
in the policy is protected. Furthermore, the policy often limits its ap-
plication to property owned by the insured, unless the applicant clearly 
states his desire to have other property in his care protected by the in-
surance. The interest of the insured in the property should be clearly set 
forth where such is pertinent according to policy tenns. Thus, a pohcy 
which covers the goods of the insured located at a certain place does not 
cover goods held on consignment, unless the agreement is expressly so 
dravra. 

A policy may be issued that covers property regardless of where it is 
located, although most insurance contracts protect property only so long 
as it remains at a certain location, the particular location being one of the 

7 Alexander v. Firemer's Insurance Company, page 991. 
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elements of the risk. In this latter situation, a removal of the property 
without notice to the insurer terminates the protection. 

7-65. Mortgage clause. The destruction of mortgaged property by 
fire gives the mortgagee no interest in the proceeds recovered under a fire 
insurance policy unless the mortgage required the mortgagor to insure 
the property for the benefit of both parties. Since the vast majority of 
mortgages require insurance, insurance companies have formulated 
various mortgage clauses for insertion when insurance is issued on mort-
gaged property. 

One of these clauses provides that in case of loss, payment shall first be 
made to the mortgagee until his debt is satisfied, any balance being paid 
to the insured. Such a provision is a simple loss-payable clause and gives 
the mortgagee no greater rights against the insurer than those possessed 
by the mortgagor. Thus, if property mortgaged for $7,000 is fully insured, 
and a $9,000 loss occurs, $7,000 is payable to the mortgagee and $2,000 to 
the mortgagor. The amount paid to the mortgagee effectively reduces the 
amount owed by the mortgagor. In this manner both parties are 
adequately protected by a single policy. 

In many states the insurer, when requested, inserts in the policy what 
has become known as the "standard mortgage clause." In effect, a policy 
with such a clause creates two contracts, one with the mortgagor and 
one with the mortgagee.® Consequently, if for any reason the policy is 
not enforceable by the mortgagor, it nevertheless is enforceable by the 
mortgagee to the extent of his interest. Misconduct or violation of policy 
terms by the mortgagor does not destroy the mortgagee's protection unless 
he is aware of such conduct and fails to report it to the insurance com-
pany. To terminate the policy as to the mortgagee, ten days' written notice 
is required. However, if at any time the insurer pays the mortgagee when 
under no duty to the mortgagor, the latter having violated some policy 
term, the mortgage debt is not reduced. To the extent payment is made 
to the mortgagee under these conditions, the insurer takes over that 
portion of the claim against the owner under the doctrine of subrogation. 

7-66. Coinsurance. A coinsurance clause in a fire insurance policy 
requires the insured to carry insurance equal to a certain percentage of 
the value of the property or to bear part of any fire loss. Thus, an 80 per 
cent coinsurance clause requires the insured to carry fire protection equal 
to 80 per cent of the then value of the property or, to the extent he is 
deficient, to bear a portion of the fire loss. Because most fire losses are 
small, one who carries this rather full protection is given a substantially 
lower rate. The inclusion of such a clause is optional with the insured and 
is not available for ordinary residence property, being available only for 
the larger risks. A formula to determine the amount of recovery under 

® Syracuse Savings Bank v. Yorkshire Ins. Co., page 992. 
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coinsurance runs as follows: Recovery equals the insurance carried divided 
by the amount of insurance which should be carried times the loss, the 
recovery never exceeding the amount of the loss or the face of the policy. 

R = — ^ X L is the formula for 80 per cent coinsurance. 
. 8 V 

7-67. Termination of policy. Fire insurance companies have in-
corporated a provision in their policies which gives the insurance com-
pany a right to terminate the risk by giving five days' written notice, which 
notice states that the unearned premium is available upon request. 

The notice does not begin to run until it has been received by the in-
sured unless the policy reads otherwise. However, the policy may provide 
that the notice begins as soon as mailed to the last known address of the 
insured. Cancellation by the insurer entitles the insured to the retirni of 
a proportionate amount of the premium paid. 

The insured likewise has the right to terminate the insurance by notice 
and return of the policy. In return, he receives a portion of the unearned 
premium, somewhat less than that represented by the unexpired period 
covered by the policy, being charged the short rate for the time the policy 
was in effect. 

Notice of termination by the company must be mailed to the insured 
or his agent. Notice to his broker or to the company's local agent is not 
an effective termination.® 

7-68. Lapsed policies—life insurance. Statutes require life insurance 
companies, a certain number of days before a premium is due, to mail 
notice that the premium falls due on a certain date. The companies must 
then give the insured a certain grace period, usually 30 days, in which to 
pay the premium after it is due. If the premium is not paid within the 
allotted grace period, the policy is said to lapse or be forfeited, and can 
be reinstated within a given time—usually three years—only by presenting 
evidence of insurability and payment of back premiums phis interest. 

The mere mailing of a check within the grace period in good faith keeps 
the policy from lapsing. If it is lost in transit or the bank dishonors it 
improperly, the policy does not lapse provided that the insured promptly 
offers to make good. 

Lapsed policies of life insurance, other than term policies, are by statute 
and policy provision made valuable in that the insured may obtain the 
cash-surrender value or obtain paid-up insurance. Most or all of the 
reserve set aside to protect the life insured is made available in one form 
or another. Unless the insured has taken the cash-surrender value or fully 
borrowed against it, he is within 60 days given a choice of extended term 
insurance for the full face of the policy, as long as the reserve will carry 

9 Kinney v. Rochester German Ins. Co., page 993. 
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it, or a paid-up policy for a lesser amount, the amount being dependent 
upon the size of the reserve and the age of the insured. If no choice is 
made within 60 days, the policy specifies which of the two prevails, it 
usually being extended-term insurance. 

7-69. Provisions that benefit the insurer. A fire insurance policy 
contains numerous provisions that, if not adhered to by the insured, may 
excuse the company from performing. 

Since insurance companies are regarded by the courts much like public 
utilities—in that many features of their business can be regulated by the 
state—it is possible for the state to prescribe a standard policy for use in 
the state or merely to stipulate that any policy used must include certain 
provisions and exclude others. Because of this, the number and content of 
clauses contained in a policy vary materially from state to state and 
careful reading of the terms of the policy used in a particular state is 
imperative. Some of the more usual jjrovisions are discxissed below. 

It is customary to include a clause that the policy shall be suspended if 
the property is vacant or unoccupied beyond a stated time and the com-
pany has not waived the provision by a rider attached to the policy. The 
policy is automatically reinstated when the property again becomes oc-
cupied, assuming the policy has not expired. Another common clause 
provides that the insurance shall be suspended while the risk is materially 
increased by any act within the control or knowledge of the insured.^" 
This clause usually refers to matters on the property of the insured over 
which he has control, not including factors of risk arising out of the use 
made of adjoining property. 

In policies covering a changing stock of merchandise it is customary to 
provide that the insured shall keep adequate records of account, take an 
annual inventory, and have a fireproof safe in which the records are kept 
when the business house is closed. If no inventory has been had within 
a year, the insured is required to take one within 30 days. Other clauses 
of one kind or another are included in certain instances, and if not ad-
hered to, offer the company an opportunity to avoid payment in case of 
]o.ss. 

The policy provides that the insured shall give immediate notice of 
loss to the insurer. Furthermore, unless the loss is settled in the interim, 
within 60 days he must make a sworn statement of loss to the company, 
detailing the nature and extent of the fire loss. 

7-70. Subrogation. The purpose of fire insurance is to indemnify the 
insured if a loss results from fire. If the insured sufl:ers no loss as a result 
of fire, the insurer should sufiier none. For this reason, any right of action 
possessed by the insured against some third party that would compensate 
the former for the loss automatically passes to the insurer upon settlement 

Standard Marine Ins. Co. v. Peck, page 994. 
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in full for the loss suffered. This right of substitution of the insurer to the 
position of the insured is known as subrogation. Thus, a mortgagee who 
takes out insurance to protect only his interest, if allowed to recover in-
surance in case the mortgaged property is destroyed, must assign his 
mortgage debt to the insurer. The latter then has a cause of action against 
the mortgagor, just as the mortgagee would have had. Insurance taken to 
protect only the mortgagee affords the mortgagor no protection. In case 
of a fire loss the liability of the mortgagor for the debt merely runs to the 
insurance company to the extent it has paid the mortgagee for the fire loss. 

Where subrogation is involved, the insured should be careful not to 
release some third party responsible for the loss. A release of the third 
party releases the insurer of liability to the owner, since the latter has 
robbed the insurer of his right of subrogation. 

The right of subrogation does not apply to life or health and accident 
insurance unless special provision is made for it in the policy, inasmuch 
as it is not directly the purpose of such' insurance to compensate for the 
actual loss sustained. 

7-7T. Loss and division of loss. If a fire occurs, the insurance com-
pany, in the absence of a valued policy—one making the company liable 
for the face of the policy in the event of total destruction—is liable only 
for the actual loss suffered. In case of total loss, this is the actual cash 
value of the property providing it does not exceed the face of the policy. 
If the property is only partially destroyed, cost of restoration is usually 
the basis of recovery. The policy provides that it may restore the property 
rather than make payment if it desires, and it further provides for arbitra-
tion where agreement on the amount of the loss is in dispute. 

At one time fire policies provided that in case other insurance was ob-
tained on the same property without approval by the insurer, the policy 
became void. Today most policies provide that other insurance may be 
carried but stipulate that any loss must be borne pro rata, without any 
one company being liable for the share of another. 

To illustrate: Jones carries on certain property a $10,000 policy in 
Beech Co. and a $5,000 policy in Pine Co. If the property is worth only 
$12,000, a total loss permits recovery of that amount only. Of this, only 
$8,000 can be recovered of Beech Co., even though Pine Co. is insolvent 
and unable to pay its $4,000 liability. 

R I G H T S O F B E N E F I C I A R Y I N L I F E I N S U R A N C E 

7-72. Rights vest at the time policy is issued. Such rights as are given 
the beneficiary named in a life insurance policy vest at the time the 
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policy is issued. The insured possesses no power to alter or amend effec-
tively the terms of the contract, without the consent of the beneficiary, 
unless the right has beeen specifically reserved in the policy. However, 
the policy is customarily drawn so as to permit the insured to borrow of 
the insurer on the strength of the policy or to surrender it and obtain the 
cash surrender value or to change the beneficiary. 

Nearly all policies provide that, in case the beneficiary dies before the 
insured and no substitute beneficiary is named, the proceeds are payable 
to the estate of the insured. Where the right to change the beneficiary is 
expressly reserved in the policy, the change dates from the time it is in-
dorsed on the policy, but in cases where the insured has done everything 
possible on his part to effect the change, and dies before the indorsement 
is made, the new beneficiary is protected. Delay on the part of the mail 
or in the conduct of the company employees after receiving the policy and 
a request for change will not injuriously affect the right of the newly 
named beneficiary. 

7-73. Rights of creditors. The creditors of the insured have almost 
no rights iii the proceeds of his life insurance. Upon the death of the 
insured, the money is paid directly to the designated beneficiary, who is 
in no sense responsible for the debts of the insured, except that in some 
community property states, unless husband and wife join in naming the 
beneficiary, only one half the proceeds go to the beneficiary, the balance 
to the surviving spouse. Should the insurance be payable to the estate of 
the insured, then, like any asset, the amount may be used to satisfy the 
debts of the deceased. Of course, in any event where the payment of 
premiums constitutes a transfer in fraud of creditors, the creditors may 
reach the proceeds to the extent of the premiums improperly paid. 

During the lifetime of the insured, a policy has a loan or cash surrender 
value, and creditors often seek to reach this as one of the assets of the 
insured. If the insured has not reserved the right to change the beneficiary, 
the rights of the beneficiary are not affected by the insolvency or bank-
ruptcy of the insured. Since the rights under such a policy are vested in 
the beneficiary at the time the policy is issued, the cash-surrender value 
of the policy cannot be touched by the creditors or by the trustee in 
bankruptcy. Where the right to change beneficiaries has been reserved, 
the bankruptcy of the insured permits the trustee in bankruptcy to claim 
the cash-surrender value for the benefit of the creditors. In order to 
protect the families of those carrying insurance, many states have enacted 
legislation exempting the cash-surrender value from claims of creditors 
or exempting a portion oi insurance proceeds payable to the estate of the 
insured. Reference must be made to the statute of a particular state to 
determine the extent of this protection. Life insurance companies obligate 
themselves to loan, up to the cash-surrender value of the policy, to the 
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insured at a given rate of interest unless the insured has not reserved 
control over the policy. The borrowing is not considered a debt of the 
borrower, but an advance which need not be repaid. Consequently, the 
estate of the insured is not obligated to pay the debt, the beneficiary 
receiving the face of the policy less the outstanding claim against it. 

An insurance policy may be used as collateral for a loan. In case the 
right to change beneficiaries has been reserved, in most states the insured 
may effectively pledge the policy without consent of the beneficiary, the 
pledge constituting in effect a partial change of beneficiary.^^ If no right 
to change the beneficiary exists, a pledge is effective only when joined in 
by the beneficiary. In either case, it is customary for lender to require 
both insured and beneficiary to join in the pledge agreement. 

A policy of insurance, taken out upon the life of a debtor by his 
creditor, is enforceable for the face amount, despite the fact that the debt 
is reduced below the face of the policy. In some states the courts compel 
the creditor to turn the excess above the indebtedness over to the estate 
of the debtor. Similarly, where the debtor carries the insurance and has 
named the creditor as beneficiary, the right of the creditor to retain the 
proceeds extends only to the amount of the indebtedness, unless the in-
surance was plainly a gift to the creditor and entirely unrelated to the 
indebtedness. 

7-74. Absolute assignment. A life insurance policy in which the 
insured is also the beneficiary may be sold to a third party, although the 
assignee is a stranger and has no insurable interest in the life of the 
insured. The absolute assignment binds the company as soon as it receives 
notice thereof. If the assignee continues to pay the premium, he is 
entitled to the face of the policy upon the death of the insured. Certain 
fraternal insurance provides that the policy of life insurance may be made 
payable only to certain members of the family. In such cases the policy 
may not be assigned, being payable only to the estate of the insured or to 
the members of his family indicated in the policy. 

One may make a gift of a life insurance policy as readily as he can 
sell it. If it is clear that he places the policy in absolute control of the 
donee, the gift is completed.^^ When the policy is sold or transferred by 
way of gfft, ff a beneficiary is named in the policy, it should be changed 
to the new owner or made payable to the estate of the insured before it 
is assigned. The courts are in conflict as to whether an absolute assign-
ment is effective without the change of beneficiary. 

A fire insurance policy may not be assigned without the consent of 
the insurer. Such a policy gives a personal right, and, as the risk varies 

" Antley v. St. Mathews National Bank, page 996. 
Prudential Ins. Co. v. Deyerberg et al., page 997. 
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in many cases with the person protected, the right may not be assigned. 
If the insured no longer needs protection, he may assign the policy, pro-
vided the company consents; or, if the company refuses, the insured may 
cancel the policy and demand a return of a portion of the premium 
previously paid. 

After a fire loss has occurred, the right to the proceeds may be assigned, 
and the assignment becomes eflFective as soon as the insurance company 
receives notice of it. Only where an attempt is made to assign the policy 
protection is the assignment ineffective unless it is assented to by the 
msurer. 

I N S U R A N C E C A S E S 

DUBUQUE FIRE & MARINE INS. CO. v. MILLER et a\. 
1951, (S.C.) 64 S.E.2d 8 

This action was instituted to cancel a policy of fire insurance. The de-
fendants, Miller and another, were about to open a new restaurant, so 
they called the Wilson Insurance Agency for fire protection and were told 
that $25,000 in fire insurance was effective as of that date, although no 
particular company was named as the insurer. The Wilson agency, re-
ceiving the call on Friday, executed no policy immediately and the 
restaurant in question was totally destroyed by fire on Sunday. Thereafter 
Wilson contacted the ten companies which it represented and suggested 
that policies for $2,500 each be delivered. The plaintifî  failed to give any 
definite answer immediately, but the general agent indicated that likely 
the company would reject the proposal because it had very little business 
from Wilson. However, Wilson did execute ten policies and sent the fire 
abstract sheet with the premium for its policy to the general agent of the 
plaintiflF company. The premium was retained, but the company denies 
liability and seeks to have the policy cancelled. The lower court held that 
no contract was made when Wilson originally accepted the risk because 
no specific company was specified, but held that receipt and retention of 
the premium was a ratification of the agent's act in later delivering the 
policy. 

L. D. LmE, J. . . . Referring now to the applicable law, we are in 
full accord with the ruling of the trial Judge in regard to the alleged oral 
"binder" arising from the telephone agreement between the Wilson 
Agency and the defendants on January 24, 1947, to the effect that the 
failure to designate any company or companies is fatal to its validity, as 
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applied to the Dubuque Company, or incidentally any other company. 
The authorities on this point, we think are conclusive. . . . 

Judge Baker also held that the subsequent delivery by the Wilson 
Agency to the defendants of the policy in question here, bearing date 
January 24, 1947, which was prior to the date of the fire, was an inde-
pendent act on the part of the local agency; and that clearly the Wilson 
.\gency had no authority to execute and deliver the same; although we 
may add that the policy was delivered prior to the letter of the Timmons 
Agency, dated February 17, 1947, actually forbidding the delivery of the 
Dubuque policy; but there was a previous letter stating that unprotected 
restaurants were on the prohibited list for this company. However, Judge 
Baker upon due consideration of the testimony as to the acceptance and 
retention of the premium by the insurer held that the plaintiff "waived 
its right for a cancellation of the policy, even though in its inception the 
contract was void." 

It is true that some contracts absolutely void ab initio may not be sub-
ject to waiver or ratification, where such a contract is forbidden by law; 
or perhaps where it violates some established rule of public policy. 
26 C.J. 66; 44 C.J.S., Insurance, § 273. But we do not think that principle 
is apposite here, because the insurance policy in c|uestion was void 
ab initio solely because the Agency issuing and delivering it had no 
authority to do so. It is elementary that lack of authority can he supplied 
by express ratification. And in the case at bar it was testified, without 
objection, that seven of the companies involved had paid in full. This is 
mentioned merely for the purpose of illustrating express ratification and 
not to indicate that the payment by other companies imputes any liability 
to the plaintiff. And it may be observed that the Pennsylvania Fire Insur-
ance Company case tried with the case at bar was decided in its favor by 
Judge Baker. 

If an unauthorized contract or policy of insurance may be ratified 
expressly, it follows that there may be an implied ratification by the 
acceptance and retention of the premium. 

The words "waiver," "estoppel," and "implied ratification" appear rather 
frequently in insurance cases and are sometimes used interchangeably, 
itlthough distinguishable in some respects. The principle expressed by the 
use of these terms is recognized in the law as tending to the furtherance 
of justice. The rule is succinctly and correctly stated in the following 
quotation from 45 C.J.S., Insurance, § 672, p. 610: "An insurance company 
may waive, or be estopped to assert, a ground for avoidance or forfeiture 
of an insurance policy, and the courts are prompt to seize on any circum-
stances which indicate a waiver on the part of the company or which will 
raise an estoppel against it. . . ." 

Judgment of lower court affirmed. 
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LUTHER V. COAL OPERATORS CASUALTY CO. 
1954, (Pa.) 108 A.2d 691 

This action was instituted by Luther to recover on an implied insurance 
contract. He obtained a policy for one year, and the defendant through 
its brokers voluntarily renewed it each year for the next three years. It was 
not renewed the fourth year and the plaintiflF overlooked the matter. The 
lower court gave judgment for defendant. 

S T E R N , C . J. . . . It will be noted that the complaint alleged that 
defendants "voluntarily undertook" to reissue the policy each year as it 
expired. The nature or form of such "undertaking" is not set forth, but such 
allegation is obviously based solely upon the proposition—and indeed it is 
so argued by plaintifF—that by reason of defendants having renewed or 
reissued the policies for three successive years without notification to or 
request by him, an obligation on their part thereby arose to continue 
issuing such renewals from year to year indefinitely thereafter. 

PlaintiflF has cited no authority, and our research discloses none, which 
holds that the rendering of such service by defendants created a duty on 
their part to continue it. It may well be asked, if such a duty did aris(\ 
when did it come into being,—after the first, the second, or the third 
renewal? It is interesting to note that plaintiflF dates defendants' "volun-
tary undertaking" as "on or about November 22, 1946," which was thd 
time of the first renewal. True, it is the law that where an insurance agent 
or broker promises, or gives some affirmative assurance, that he will pro-
cure or renew a pohcy of insurance under such circumstances as to lull 
the "insured" into the belief that such insurance has been eflFected, thd 
law will impose upon the broker or agent the obligation to perform tlui 
duty which he has thus assumed. But here no such promise or assuranco 
was given, nor was there any arrangement between the parties or any 
instruction given by plaintiflF to keep up the insurance at all times or for 
any particular year. During the period of nine months from November 23, 
1949, to the time when, August 14, 1950, the accident to plaintiff's em-
ployee occurred, plaintiflF had not made any request for a renewal of th<i 
policy, and he must certainly have been aware of the fact that he had not 
received a new policy or any certificate of renewal of the old policy, or 
that he had paid any premium or been billed for one. It is perfectly clear 
that if at any time either during that period or thereafter defendants had 
made a claim upon him for payment of a renewal policy, he might, with 
perfect legal propriety, have refused to meet such a demand on tho 
ground that the renewal had been .nade without his knowledge or rc!-
quest, and if, therefore, defendants could not have enforced any alleged 
contractual obligation against him he obviously could not now imposo 
such a hability upon them since contractual obligations must be mutual 

and co-existent. The fact is that plaintiflF was merely assuming that de-
fendants would continue to look after him without his giving any further 
attention to the matter. . . . 

Judgment for defendants affirmed. 

NATIONAL LIFE & ACCIDENT INS. CO. v. MOORE 
1951, 83 Ga. App. 289, 63 S.E.2d 447 

Mrs. Fay Moore sued the National Life & Accident Ins. Co. to recover 
the face of a $1,000 policy of life insurance alleged to have been executed 
by them. Her husband made application for the policy, paid the first 
monthly premium for $2.15, and obtained the following receipt: 

Received of Ernest L . Moore a deposit of 2 . 1 5 Dollars to cover all of the first 
monthly premium on proposed insurance, if issued for $ 1 , 0 0 0 . 0 0 on the life of 
App for which an application numbered as below is this day m a d e to T h e 
National Life and Accident Insurance Company. Such deposit will be returned 
(a) if application is declined or (b) if a policy is issued other than as applied for 
and applicant declines to accept it. No insurance is in force on such application 
tmless and until a policy has been issued thereon and delivered in accordance 
with the terms of such application, except that when such deposit is equal to the 
full first premium on the policy applied for and such application is approved 
at the H o m e Ofiice of the Company for the Class, Plan and Amount of in-
surance and at the rate of Premiums as so applied .for, then without affecting 
the issue date and anniversaries as set forth in the policy, the amount of the 
insurance applied for will b e in force from the date of this receipt, but no 
obligation is assumed by the company unless and until such application is so 
approved. If a policy is offered by the C o m p a n y that is not in all respects the 
same as the policy applied for, such policy will not take effect unless, and until 
it has been accepted by the applicant and the additional premium therefor, if 
any, has actually been paid to and accepted by the Company during the life-
time of the applicant. 

Date 6 / 1 0 1 9 4 9 N o 4 6 8 9 1 9 D P. L . Langston Agent District Rome, Ga. 
If policy is not delivered to you within 6 0 days from date, this receipt shovild 

De presented at the District Office, or the H o m e Office in Nashville, Tenn. , for 
redemption. 

It is alleged that the company did approve the application but failed 
to deliver the policy because the insurer was killed in an automobile 
accident two days after the application was made. 

S U T T O N , C . J . . . . If the application was approved at the home office 
of the defendant as alleged, then under the terms of the premium receipt 
the insurance became eflFective from the date of the receipt. Was the 
application so approved? This is the controlhng question in the case. The 
binder and the approved application for insurance would constitute a 
valid contract of insurance. This would be true, although the applicant 
died before the application was approved, since the insurance became 
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effective from the date of the receipt and not from the date of the ap-
proval of the application. The receipt was a binder, conditioned only 
upon the approval of the application by the company at its home ofiScc. 
"A binder is a contract of insurance in praesenti, temporary in its nature, 
intended to take the place of an ordinary policy until the same can bn 
issued. It is a short method of issuing a temporary policy for the con-
venience of all parties, to continue, unless sooner canceled, until the 
execution of a formal policy." Fort Valley Coca-Cola Co. v. Lumbermen's 
Mutual Casualty Co., 69 Ga. App. 120(3), 24 S.E.2d 846, 847. It was held 
in l^ew York Life Ins. Co. v. Babcock, 104 Ga. 67(1, 2), 30 S.E. 273, 42 
L.R.A. 88, that 

A contract of life-insurance is consummated upon the unconditional written ac-
ceptance of the application for in.,urance by the company to which such aj) 
plication is made . 

Actual delivery of the policy to the insured is not essential to the validity of 
a contract of life-insurance, unless expressly m a d e so by the terms of tlic 
contract . 

Tlie intention of the parties to a life insurance contract controls as il 
does in other contracts, and we think it was the intention of the parties 
here for the insurance in question to become effective from the date of the 
binder receipt, upon the approval of the application therein referred lo, 
for this is exactly what the binder receipt states. In 29 Am. Jur. 160, 
Insurance, ^ 144, it is stated: 

Usually, when an insurance agent procures an application for life, health, 
or accident insurance, he accepts payment of the first premium from the appll 
cant. Quite commonly, there is a provision in the receipt given to the applicant, 
which, in some instances, is duplicated in the application, to the effect that dm 
insurance shall be considered as in force from the date of the receipt or tlio 
date of the medical examination, provided the application is approved and 
accepted at the home oiEce of the insurer. Such receipts are known in tlin 
insurance business as "conditional receipts ," or, less frequently, as "condition 
binding receipts. . . ." Upon the a c c e p t a n c e of the application, the insurer he 
comes obligated notwithstanding the policy is not delivered, and the recei|it 
protects the applicant against the contingency of sickness or disability render 
ing him uninsurable intervening the date of the receipt and the delivery of tlir 
policy. In other words, the vitality of such a receipt is retroactively derived from 
the acceptance of the application. . . . 

Judgment for plaintiff affirmed. 

A C A C I A MUTUAL LIFE INS. CO. v. WEISSMAN 
1955, 164 Ohio 82, 128 N.E.2d 34 

The insurance company, plaintiff, brought this action to obtain tlu* 
cancellation of a policy of life insurance. The policy had lapsed, but an 

application for reinstatement was made and accepted. The plaintiff seeks 
to cancel the policy because the insured's answers contained in the appli-
cation for reinstatement were fraudulent. The lower court gave judgment 
for defendant beneficiary, the insured having died shortly after reinstate-
ment. No copy of the application was attached to the policy, so defendant 
contended fraud could not be used as a basis for rescission. 

W E Y G A N D T , C . J. This court is of the view that the lower courts were 
correct in holding that the failure of the plaintiff company to furnish the 
insured a copy of the application for reinstatement estopped the company 
from denying the truth of the application. 

Section 9389, General Code, Section 3911.04, Revised Code, reads as 
follows: 

E v e r y company doing business in this state shall return with, and as part of 
any policy issued by it, to any person taking such policy, a full and complete 
copy of each application or other document held by it which is intended in any 
manner to affect the force or validity of such policy. A company which neglects 
so to do, so long as it is in default for such copy, shall be estopped from denying 
the truth of any such application or other document. In case such company 
neglects for thirty days after demand m a d e therefor, to furnish such copies, it 
shall be forever barred from setting up as a defense to any suit on the policy, 
uny incorrectness or want of truth of such application or other document. 

The plaintiff company contends that these statutory provisions apply 
alone to the original application for the policy and not to the application 
for reinstatement. However, that is not the comprehensive language of the 
statute. Not only must the company furnish a complete copy of "each" 
application but also of any "other document" affecting the force or 
validity of a policy. It is not the province of the courts to read into this 
sweeping language a limitation that "each" means merely some applica-
tions or the original application. 

While, of course, the terms of the particular statutes are controlling, 
it is commented generally in 44 C.J.S., Insurance, § 268, p. 1074, that such 
a statute "is applicable, not only to an application for the original policy, 
but also to an application for the restoration or revival of a policy which 
has lapsed for the nonpayment of premiums, and to an application for the 
renewal of a policy." 

The company claims further that it comphed with the requirement of 
the statute by supplying the defendant widow with a copy of the applica-
tion when a request therefor was made after the death of the insured, 
since the insured himself made no such demand. Again this contention 
finds no support in the statute. The simple, unambiguous language is that 
the company "shall return with, and as part of any policy, issued by it, to 
any person taking such policy, a full and complete copy of each applica-
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tion." The company reinstated the pohcy on August 14, 1950. The death 
of the insured did not occur until April 23, 1952—more than a year and 
eight months later—and still the company had not furnished him a copy 
of the application. 

Hence, it is the opinion of this court that the plaintiff company is not 
entitled to a cancellation of the policy. Furthermore, the lower courts wcri* 
not in error in rendering a judgment for the defendant widow on licr 
cross-petition. 

Judgment affirmed. 

VOLUNTEER STATE LIFE INS. CO. v. PIONEER BANK 

1959, (Tenn. App.) C27 S.W.2d 59 

One Steiner and his wife took a child from Family Service Agenc)-
expecting, if the situation remained favorable, to adopt the child. The 
child could be returned at any time prior to adoption, but while the child 
was in their custody, they agreed to treat him as if he were their own. 
During this uncertain period, Steiner took out a $5,000 policy of life 
insurance on the child and named himself as beneficiary. The policy was 
later assigned to others. This is an action because of lack of an insurable 
interest to set aside the policy by the plaintiff insurance company. The 
lower court gave judgment for the plaintiff, canceling the policy and tho 
defendant appealed. 

H O W A B D , J . . . . Notwithstanding previous decisions by the appellalf 
courts of this state that a policy of insurance taken out on the life of 
another, without the latter's consent, is void as against public policy, 
Branson v. National Life 6- Acc. Ins. Co., 4 Tenn. App. 576; Interstalv 
Life 6- Acc. Ins. Co. v. Cook, 19 Tenn. App. 290, 86 S.W.2d 887, tlu-
complainant tacitly concedes that it is now the prevailing rule in most 
states, including Tennessee, that parents may insure the lives of their 
infants who are unable to give their consent, though we have been unablo 
to find in our reports a decision to this effect. Obviously the latter rule 
has been generally approved, because the Courts were compelled either 
to deny the possibility of insuring infants at all, or in the alternative per-
mitting them to be insured under certain conditions, without their consent, 
as where the person procuring the policy has a recognized insurable 
interest, other than a pecuniary interest in the Iffe of the infant, and is u 
parent or, as in the instant case, stands in loco parentis to the infant. . . . 
In 29 Am. Jur., it says: 

While all the authorities are agreed that an insurable interest of some sort 
must exist in the case of life insurance, the authorities are not exactly agreed on 

the question of w h a t constitutes a requisite interest. T h e r e are cases which hold 
that the interest must be a pecuniary one and that near relationship is not per se 
enough. T h e weight of authority, however, is to a different effect. T h e general 
rule supported in substance by most of the cases is that any reasonable expecta-
tion of benefit or advantage from the continued life of another creates an in-
surable interest in such life; the advantage or benefit need not b e capable of 
)ecuniary estimation, but an insurable interest m a y b e predicated upon any re-
ation which is such as warrants the conclusion that the person claiming an 

insurable interest has an interest, whether pecuniary or arising from dependence 
or natural affection, in the life of the person insured. ' " ' 

In all cases, however, there must be a reasonable ground, founded on the 
relations of the parties to each other, either pecuniary or of blood or afiinity, 
to expect some benefit or advantage from the continuance of the life of the 
insured. Otherwise, the contract is a mere wager by which the party taking the 
policy is directly interested in the early death of the insured. ® ® • The essen-
tial thing is that the policy shall he obtained in good faith, and not for the pur-
pose of speculating on the hazard of a life in which the insured has no interest. 
The existence of an insurable interest in the final analysis, therefore, depends 
upon the inherent nature of the financial, beneficial, or personal relationship 
that exists between the parties involved, and is not dependent upon who pays 
the premiums or upon the consent of the insured. [Sec. 3 5 3 , pp. 3 0 9 , 3 1 0 , 3 1 1 . ] 
(Emphasis supplied.) 

In line with the foregoing authorities, we are constrained to hold that 
the original beneficiary stood in loco parentis to the infant at the time the 
poUcy was issued, for the following reasons: Prior to taking the child from 
the Welfare Agency, the Steiners signed an agreement "that while this 
child is in our custody, we will treat him in all respects as if he were our 
own child, will give him the care and attention of a parent, and the full 
advantage of educational and religious facilities of our community. 
® * * We will give this child a five home, assuming complete responsibility 
for his care and maintenance with the intention of adopting him if we 
find him"** to be a child whom we want to make permanently ours." 
(Emphasis supplied.) And standing in loco parentis, it follows that the 
original beneficiary had an insurable interest in the child, said interest, 
under our decisions, being fixed at the inception of the policy. . . . 

Decision for defendant. 

LIPSHULTZ V. GENERAL INSURANCE C O . 

1959, (Miss.) 96 N.W.2d 880 

Lipshultz, the plaintiff, carried fire and extended coverage insurance on 
the contents in a certain building. The extended coverage provision in-
cluded direct loss resulting from windstorm. There was a heavy windstorm 
in the area which knocked down power lines, and breaks in the lines lead-
ing to plaintiff's building left him without power to operate his refrigera-
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tion units, resulting in loss or damage to perishable foodstufiEs in tlic 
amount of $1,080.02. The defendant claimed the loss was not the diroci 
result of a windstorm. The lower court gave judgment for the plaintiff 
and defendant appealed. 

NELSON, }. . . . In the instant case the chain of events culminating in 
the loss to the contents in plaintifiF's store was set in motion by a wind-
storm which struck the area or community in which the insured properly 
is located. It would hardly seem reasonable to say that a break such aK 
occurred due to windstorm in the 13.8 kilovolt supply lines supplying tlic 
power company's Snelling substation located about % mile from plaintiff's 
store and the failure of the 4 kilovolt distribution lines serving the arcii 
in which plaintiff's store is located were not in the contemplation of the 
parties at the time the policies were issued. Similar results due to wind 
storms have occurred heretofore in many communities and constitute ii 
hazard familiar to both insurer and insured. We are unable to find wherein 
the policies contain a limitation of coverage excluding this type of loss, 
one which the insurers might have inserted if deemed advisable by an 
appropriate exclusionary clause in the insurance contracts. It is not un 
reasonable to assume that such a peril was well within the contemplation 
of both insurer and insured when insuring the stock in trade consisting 
of many perishable foodstuffs requiring refrigeration. Adopting the con-
tention of defendants would in our view, as was said by the Iowa court 
in the Jordan case, be "entirely too narrow a construction." 

The manner in which the refrigeration equipment was powered 1)V 
electric current furnished by the Northern States Power Company and 
the probability of interruption by windstorm was not beyond the common 
knowledge of both insurer and insured. 

If under all the circumstances revealed by a stipulation of the facts 
the parties could have reasonably foreseen that a complete interruption 
in the supply and distribution hnes furnishing the necessary electric power 
for refrigeration purposes might occur and cause damage to the contents 
in plaintiff's store in the manner and to the extent stipulated, such con-
tingency was an element in the risk covered by the insurance policies. 

Since we have concluded from an examination of the policies issued tlwil 
the word "direct" as used in said policies means merely "immediate" <ii 
"proximate," as distinguished from "remote," we are compelled to hold 
under the stipulation of facts, constituting the evidence in this case, thut 
the cause of the damage was a question of fact and that the evidencn 
clearly sustains the decision of the trial court. » 

It is our conclusion that the loss which the plaintiffs suffered followin^ 
the windstorm comes within the fair meaning of the term "direct loss" in 
the policies and that the judgments appealed from must be affirmed. 

Affirmed. 

ALEXANDER v. FIREMEN'S INSURANCE COMPANY 
1958, (Tex. Civ. App.) 317 S.W.2nd 752 

Alexander, plaintiff, carried fire and extended coverage insurance on a 
warehouse which he contends was destroyed as a result of the sonic boom 
caused by an airplane flying over the building at supersonic speed. The 
extended coverage provisions covered loss from explosions and loss by 
airplanes which shall include "loss by falling aircraft oi objects falling 
therefrom." The lower court withdrew the case from the jury and gave 
judgment for the defendant, and the plaintiff appealed. 

MCDONAIB, C . J . . . . The record reflects that plaintiff's building was 
constructed in 1954 of frame and metal, that it was well constructed and 
there was no visible evidence that it was unsafe or had deteriorated in 
any manner prior to the loss; that it was used as a warehouse for storing 
lumber; that it had a capacity of seven or eight boxcars of lumber and 
iiad been filled to capacity several times; that on 17 November 1956 it 
had 2% or 3 boxcars of lumber stored therein; that on such date a terrific 
blast or sonic boom occurred over Hico (the loudest ever heard by one 
witness); that the plaintiff's building immediately thereafter collapsed and 
was extensively damaged. It is common knowledge that when an airplane 
exceeds the speed of sound that a report is heard which is commonly 
called a sonic boom, and that some concussion or air pressure accom-
panies the sound. . . . 

The aircraft coverage provision of the policy is not limited to loss by 
falling aircraft, or objects falling therefrom. The terms "shall include," 
being words of enlargement and not of limitation, by their use in the 
instant policy, do not restrict the coverage to loss by falling aircraft or 
Dbjects falling therefrom. Since plaintiff alleged a loss occasioned by air-
craft, he is entitled to recover if he can prove that he has a loss which 
was proximately caused by aircraft. In our view the loss complained of 
was covered by the instant policy provision. 

Plaintiff contends that his loss is further covered by the "Explosion" 
coverage of his policy. His allegation and proof were to the effect that a 
sonic boom caused by an airplane proximately caused his damage and 
loss. Defendant denied that a sonic boom was an explosion. The Trial 
Court found that the plaintiff tendered no proof that a sonic boom was an 
explosion. Plaintiff contends that the court can take judicial knowledge of 
scientific phenomenon and that a sonic boom is an explosion. It is true 
that the doctrine of judicial notice is applied to scientific facts and 
principles as are generally recognized and ought to be known by men of 
ordinary understandiiig and intelligence. English v. Miller, Tex. Civ. App., 
43 S.W.2d 642, W / E Ref.; McCormick & Ray on Evidence, Sec. 202. Here, 
however, the Trial Court refused to take judicial notice of what a sonic 
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boom is or if it is an explosion, presumably because he did not know such 
to be a fact; and this court cannot take judicial knowledge of such for th(' 
same reason. For such reason proof was necessary that a sonic boom is an 
explosion and it was plaintiff's burden to adduce such proof. Failing to do 
so, he cannot now complain of the Trial Court's ruling in this regard. If 
may be that a sonic boom is an explosion. Indeed, an article in the March 
1958 American Bar Association Journal at p. 216 (Vol. 44, No. 3), cited to 
this court in defendant's brief, asserts that a sonic boom is an explosion, 
and it may be that in future times our courts can take judicial knowledge 
of such fact. See Sec. 211, McCormick & Ray on Evidence. As of this date, 
however, this court (nor the Trial Court which preceded us) has not the 
requisite "verifiable certainty" to take judicial knowledge of such matter. 

The judgment of the trial court was reversed and the case remanded 
for new trial. 

SYRACUSE SAVINGS BANK v. YORKSHIRE INS. CO. 
1950, 301 N.Y. 403, 94 N.E.2d 73 

The plaintiff bank had a $44,000 mortgage on property owned by ono 
Blumberg, the mortgage requiring the owner to keep the property insured 
for the benefit of both. The defendant, along with other insurance com-
panies, issued a poHcy containing a standard mortgage clause and which 
also provided for arbitration in event the parties were unable to agrod 
upon the amount of loss. A fire loss occurred, a disagreement developed 
as to the amount of the loss, and arbitration procedure initiated to which 
the mortgagee was not a party. The plaintiff, having rejected the arbitra-
tion amount, sued to recover the actual damages and the lower court gavci 
judgment to defendant. Plaintiff appealed. 

DYE, J. . . . The controversy turns on the meaning of the standard 
mortgagee clause as used in the policy when read in connection with th(̂  
appraisal provisions, viz.: 

Loss or damage, if any, under this policy, shall be payable to Syracvi.sn 
Savings Bank, as first mortgagee (or trustee), as interest may appear, and this 
insurance, as to the interest of the mortgagee (or trustee) only therein, shall not 
be invalidated by any act or neglect of the mortgagor oi owner. (Emphasld 
supplied.) 

It is well settled in this and most other States that a mortgagee clause' 
in a standard form policy creates an independent insurance of the mort-
gagee's interest just as if he had received a separate policy from the com-
pany but without any inconsistent or repugnant conditions imposed upon 
the owner and free from invalidation by the latter's "act or neglect," 
Savarese v. Ohio Farmers Ins. Co., 260 N.Y. 45, 182 N.E. 665, 91 A.L.H. 
1341; . . . 

This principle of the mortgagee's separate independent interest in the 
proceeds of the policy has been conclusive of earlier problems arising 
under this and similar clauses. Thus, failure of the owner to render proof 
of loss as required by provisions of the policy within the policy time limit, 
may not prevent a mortgagee's recovery, McDowell v. St. Paul Fire <b-
Marine Ins. Co., supra, the interest of the mortgagee and owner being 
regarded as distinct subjects of insurance, Heilbrunn v. German Alliance 
Ins. Co., supra. The mortgagee, we have held, is a necessary party to any 
suit to recover for a fire loss brought by the owner against the company, 
Lewis V. Guardian Fire & Life Assur. Co., 181 N.Y. 392, 74 N.E. 224, 106 
Am. St. Rep. 557, if a judgment rendered in such an action is to be bind-
ing upon the mortgagee, see Steinbach v. Prudential Ins. Co. of America, 
172 N.Y. 471, 65 N.E. 281; Civil Practice Act, § 193. Nor is the mortgagee 
to be bound in any manner by the owner's proof of loss or any admission 
by an owner after a fire concerning either the sound value of the property 
or the amount of damage in an action by the mortgagee against the insurer 
for there is no relationship of principal and agent—their interest being 
separate and distinct, Browning v. Home Ins. Co., supra. We thus come 
to the further conclusion that no settlement between the owner and the 
insurer can operate in any way to the detriment of a mortgagee, Hathaway 
V. Orient Ins. Co., 134 N.Y. 409, 32 N.E. 40, 17 L.R.A. 514; McDowell v. 
St. Paul Fire 6- Marine Ins. Co., supra. It necessarily follows that a mort-
gagee in his own right is entitled as a principal in any appraisal proceed-
ings which will actually determine the amount due him by reason of the 
mortgage. 

Upon principle and precedent then, we hold that a standard mortgagee 
clause, creating as it does, a separate and independent insurance of the 
mortgagee's interest, must operate to free the latter from any act or 
neglect by the owner, despite the fact that the lattf̂ r may be, in his own 
right, proceeding strictly in accordance with the policy terms and condi-
tions applicable to him when the loss occurs, cf. Savarese v. Ohio Farmers 
Ins. Co., supra; Eddy v. London Assur. Corp., supra. The owner has no 
greater power to affect the mortgagee's security interest by sanctioning 
an appraisal proceeding without his knowledge and participation than he 
has by entering into a settlement with the insurer or by procuring a 
judgment in an action to which the mortgagee was not a party. . . . 

Judgment reversed and new trial ordered. 

KINNEY V. ROCHESTER GERMAN INS. CO. 
1908, 141 111. App. 543 

Action by Kinney to recover on a fire insurance pohcy. 
The plaintiff, through his agent McCrague, who in turn acted through 
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Cummings & Co., insurance brokers, obtained a policy of fire insurance 
for $1,500 through defendant's local agents, Hermann & Co. On October 
19, 1906, Hermann & Co. notified Cummings & Co. that they desired tii 
cancel the pohcy and that it would continue only until October 24 at noon. 
In some manner Cummings & Co. were in possession of the policy an<l 
they returned the same to the defendant's agent. A fire occurred early on 
October 25. The previous day Hermann & Co. figured the rebate and th(( 
day of the fire they credited the account of Cummings & Co. for the proper 
amount, still unaware of any fire. Cummings & Co. maintained an open 
account with Hermann & Co. 

BROWN , J. . . . Mr. Kinney testified: 

I never received any notice from the Rochester German Insurance Company 
or its agents of any intention on their part to cancel this policy. Neither tlm 
defendant nor George H e r m a n n & Co. ever paid or offered to p a y m e any 
portion of the return premium. 

This statement of the evidence is sufficient to show, we think, that no 
proper notice under the cancellation clause in the policy was given to tlie 
plaintiff nor the requisite repayment of premiums to him made. H. 1). 
Cummings & Co. were simply the insurance brokers for the plaintiff. It 
does not appear that they had or assumed to have any authority to receive 
either notice of cancellation or premium rebate for him. It is very prob-
able that if this fire loss had not unfortunately occurred when it did, a fe\v 
days later the cancellation would have been properly accomplished l>y 
the assent of the assured. Cummings & Co. would probably have notified 
the plaintiff. . . . 

Their employment by Mr. Kinney through his agent to procure the in-
surance gave them no authority to surrender or cancel the policy, or to 
receive the return premium or cancellation. . . . "The insured does nol 
have to tender his policy in order to entitle him to receive back the lui 
earned premium, but it is for the company desiring cancellation to seek 
the assured and tender the money to him, and until it does so, tlie 
cancellation has not been effected." No such tender was shown here. Tlie 
"crediting" Cummings & Co. "with the unearned premium for the un-
expired term" was not such a return or tender. 

Judgment for plaintiff. 

STANDARD MARINE INS. CO. et al. v. PECK 
1959, (Colo.) 342 P.2cl 661 

The plaintiff. Peck, and his wholly owned corporation. Lawn and 
Garden Supply and Equipment Company, seek to recover for fire loss, 
The lower court gave judgment for plaintiffs and defendants appealed. 

DAY, J. . . . Among several defenses interposed by Standard Marine 
was the existence in its insurance contract of a clause suspending its 
insurance during any period in which an increase in hazard existed in the 
premises. The particular paragraph provided as follows: 

Conditions suspending or restricting insurance.—Unless otherwise provided 
in writing added hereto this Company shall not be liable for loss occurring 

(a) while the hazard is increased by any means within the control or knowl-
edge of the insured, 

In support of their contention that the insurance coverage had been 
suspended at the time of the fire, the defendant insurance companies 
proved that plaintiff, the Lawn and Garden Supply Company, stocked a 
display of fireworks openly on tables in its store. Three boys came into 
the store on a Sunday afternoon about 2 o'clock and from one of the 
display tables picked a toy gun which emitted sparks when the trigger 
was pulled. The boy said he was playing "rockets" which he explained as 
aiming the sparks at various of the fuses protruding from the fireworks to 
see if they would orbit. The boy succeeded in igniting a pyrotechnic 
device called a "fountain," whereupon the display, like some politicians, 
went off in all directions, and the ensuing fire destroyed the store and 
contents. . . . 

QXJESTIONS TO B E D E T E R M I N E D : 

First: Did the court err in holding that there was no increase in hazard? 
This question is answered in the affirmative. 
Regardless of the academic question as to where the burden of proof 

lies, the defendant did establish by the evidence, uncontradicted, that the 
fireworks in fact did increase the hazard. The evidence disclosed that the 
fire originated as the result of such increase of hazard and from the very 
merchandise which was added to the stock. The ordinary merchandise 
carried by the establishment was of the hardware variety consisting of 
garden and lawn tools, mowers, etc. The court concluded because "there 
was on the premises gasoline contained in demonstrator lawnmowers and 
in cans on the premises; that there was also carried in stock an inflam-
mable fluid in the nature of kerosene for the purpose of starting charcoal 
fires and to be sold for that purpose, and also matches were carried in 
stock; that the carrying of the fireworks did not in fact in view of the 
foregoing facts increase the hazard;***" 

The evidence discloses that the gasoline was not for sale and was not 
exposed for sale but was kept in two cans in the basement for the purpose 
of demonstrating lawnmowers. There was also gasoline in the demon-
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strator lawnmower. The charcoal lighter fluid was contained in screw-
type cans. This being the usual merchandise normally carried in the typn 
of business being conducted, it is not to be compared with the hazard (if 
an open display of fireworks. The fireworks by demonstration to the court 
were conclusively shown to be highly inflammable and explosive in 
character. That they have a particular appeal to children is a matter of 
common knowledge, explicitly demonstrated in this case. The evidence, 
therefore, does not support the conclusion of the court that there was no 
actual increase in the hazard. If the offering and display of a stock of 
fireworks was not an increase in the ordinary hazards of a hardware store, 
it is dilBcult to conceive what would be. Where the provisions of a policy 
are couched in plain and unambiguous language and do not contravciio 
some principle of pubhc policy, we have no right to relieve one of thu 
parties to the contract from its disadvantageous terms by a forced con-
struction or interpretation of its provisions. It must be given the meaning 
which a person of ordinary intelligence would attach to them. . . . 

The judgments are reversed. Decision for defendants. 

ANTLEY y. ST. MATHEWS NATIONAL BANK 
1927, 139 S.C. 23, 137 S.E. 199 

This is an action to determine the right to the proceeds of a policy of 
insurance. The plaintiff Antley was the beneficiary and the defendant was 
the pledgee, to whom the $2,000 policy had been pledged to secure an 
indebtedness of approximately $2,100. The pledge was made without tlici 
consent of the beneficiary, although the right to change beneficiaries hud 
been reserved. No formal change of beneficiary had been nlade at tlio 
time of the insured's death. The lower court gave judgment for tho 
plaintiff. 

CoTHRAN, J. . . . 'The contract may reserve to the insured the riglit 
to change the beneficiary at will; and, when this is done, the nominated 
beneficiary acquires no vested interest in the policy or its proceeds, and 
until the death of the insured has a mere expectancy." Merchants Bank 
Garrard, 158, Ga. 867, 124 S.E. 715. 

The case last named is in exact parallel with the case at bar, and it in 
there held that the assignment was in effect a change of the beneficiary, 
what our court practically held in the Deal Case. . . . In 37 C.J. 581, it ii 
said: 

On the other hand, where the right to change the beneficiary has been rn-
served in the policy so that the beneficiary does not have a vested right or In-
terest, it is held that the insured has complete control and domination of tin 
policy; that his right to change the beneficiary includes the lesser right partially 

to affect the rights of the beneficiary by assigning or creating a lien on the 
policy; and that he may do directly what he might do after having changed the 
beneficiary to himself or his estate. . . . 

The judgment of this court is that the decree of the Circuit Court he 
reversed, and that the case he remanded to that court for the purpose of 
rendering judgment in favor of the defendant St. Mathews National Bank. 

PRUDENTIAL INS. CO. v. DEYERBERG et al. 

1927, 101 N.J. Eq. 90, 127 Atl. 785 

This is a contest for money paid into court by the Prudential Ins. Co. on 
a policy of insurance for $500 issued by it on the hfe of Herman H. Deyer-
berg, payable to his "administrators, or assigns." One Helene Elschepp 
claims the proceeds by reason of an assignment. The policy was delivered 
to her as a gift, but later returned to the insured for safekeeping, where-
upon he gave her a written statement indicating that the policy was to be 
paid to her. Herman F. Deyerberg claims as administrator, inasmuch as 
there was no change of beneficiary. The policy contained a provision that 
an assignment must be written, and notice given before it would bind the 
company. 

F I E L D E R , V . C . . . . As a general rule, the interest of an individual 
designated as beneficiary in a policy of insurance Ls a vested property 
right, payable to him if he outlives the insured, which right can only be 
divested by the insured making a change in beneficiary in the manner 
provided by the policy contract. Consequently an assignment of such a 
policy by the insured, even if made in full compliance with terms similar 
to those contained in the pohcy now under consideration, is ineffectual as 
against such beneficiary. . . . But where the sole beneficiary named in 
the policy is the executors, administrators or assigns of the insured, the 
policy, in effect, is made payable to the insured himself, or in the event 
of an assignment by him, to his assignee, and such is the situation with 
respect to the policy now under consideration. Although the insured could 
have made it payable to a new beneficiary only in the manner provided 
in the policy, he could make a vahd assignment of it and of the money to 
become due thereon because no individual beneficiary had any interest 
therein. . . . Failure of the insured to comply with the policy provision 
that any assignment must be in writing cannot avail the administrator, 
because such provision was an agreement between the insured and the 
insurer alone, which the latter waived by paying the proceeds of the 
policy into court, 

[Judgment was for Helene Elschepp.] 
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Review Questions and Problems 

1. A's life insurance policy had lapsed, but could be reinstated if he wnn 
in good health. On May 6, he made application for reinstatement, 
stating he was in good health. On May 17, he consulted a doctor foi 
headache and bad vision, dying on May 19. Reinstatement was then 
denied. The beneficiary insisted that A's good faith in stating he was 
in good health and an unreasonable delay in acting on the applicii 
tion made the company liable. W h a t result? 

2. A applied for fire insurance on certain property, stating it was occu 
pied but, unknown to him, the tenant had recently moved. Shorlh 
thereafter, a fire developed and the insurance company refused td 
pay. Is it liable? 

3. A made an offer to purchase realty from X Co., but before his offci 
was accepted, he covered the property against fire by a policy from 
P Co. H e later obtained title to the property and still later, it w;is 
damaged by fire. The company refused to pay, stating no insurabli 
interest when policy was issued. The court held P Co. liable. W i n ? 

4. B obtained a fire insurance policy on a house he was building ii>r 
himself on his mother's land, the mother having promised to convex 
the land to him when the house was completed. A fire damaged tlir 
house and the company urged B had no insurable interest. T h e com I 
held B had an interest. W a s this sound? 

5. C Co. insured O's residence against fire and explosion. W installed 
for O an air conditioning unit which, being defective, exploded. C ('« 
paid O for the loss and sued W to recover its loss. T h e court held AV 
liable. Can diis b e justified? 

6. y owned a ; /aluable ring which she wrapped in paper and laid on ii 
dresser. A maid carried the paper to a trash container and burned it 
The ring was badly damaged by the fire and Y seeks recovery from 
her fire insurance company. The court held in favor of the insurer 
W h y ? 

7. B made application for life insurance which stated it was to be effec 
tive when delivered to B in good health. It was approved and mailed 
to the company's agent for delivery. While it was in the mail, B was 
killed and his servant, to obtain the policy, told the agent, in response 
to a question, that B was not sick. B's beneficiary sought to recover 
on the policy and the court allowed recovery. W a s this a sound de 
cision? 

8. A fire department was called because of smoke in a certain business 
area and firemen entered through the skylight but found no fire there, 
it being discovered and extinguished in a nearby building. Later 0'% 
property was badly damaged by rain because the firemen replaced 
the skylight improperly. May O recover on his policy of fire in 
surance? 

9. W h a t is meant by the term "coinsurance?" W h a t is its purpose? 
10. S, who held a $ 1 0 , 0 0 0 policy of fire insurance on insured property, 

contracted to sell it to B for $ 3 2 , 5 0 0 . Before the transfer had been 
completed a fire loss occurred. B, expecting to demolish the building 
in any event, paid S the full price. May S recover for the fire loss? 
Has B any equity in the insurance? 

n . The plaintiff placed the ingredients for making soap in a pan and 

lighted a fire under it. She forgot it, and went out to do some shop-
ping. While away, smoke damage of $ 5 0 0 resulted, there being evi-
dence that the ingredients in the pan had been on fire. I s the damage 
covered by her fire insurance policy? 

12. Assume that a policy contains a two-year incontestable clause. A in 
his application states that he does not use intoxicating liquors. Three 
years after the policy is issued, he dies from excessive use of such 
liquors. The evidence clearly shows that he was a user of intoxicants 
at the time he filed his application. May hi.s beneficiary recover? 

13. W h a t is a standard mortgage clause? To whom is a fire loss paid when 
a policy include.s a standard mortgage clause? If the insured violates 
the tei-ms of the policy, does this fact relieve the insurer of its duty 
to the mortgagee? 

14. A carried a $ 1 0 , 0 0 0 life insurance policy in which B, his wife, was 
named the beneficiary. If A dies while he is insolvent, must B use the 
proceeds of the insurance to pay A's obligations? 

15. The insured desired to change the beneficiary in a policy of life in-
surance from his wife to his mother. The policy provided that he 
might do so by making the request, surrendering the policy, and 
having the change indorsed thereon. H e made the request for change 
but failed to return the policy for indorsement. At the time of his 
death, was his wife or mother entitled to the insurance? If his wife 
had possession of the policy and refused to surrender it, would this 
affect your decision? 

16. A carried a policy of life insurance for $ 5 , 0 0 0 , which was payable to 
his estate. Shortly before bis death, he mailed the policy to his fianc6e, 
telling her that he wanted her to have it in case anything happened to 
him. At his death, will the money be paid to his estate or to his 
fiancee? 

17. S, an insured in X Company, mailed his check for his life insurance 
premium during the grace period, but the bank by mistake returned 
the check n.s.f. Before S had an opportunity to correct the matter he 
died, the grace period having expired. Is his life insurance effective? 

18. A borrowed $ 1 5 , 0 0 0 of B and as security procured a policy of life 
insurance for that amount and named B as the beneficiary. A died 
at a time when the debt had been reduced to $ 7 , 0 0 0 . Determine the 
rights of A and B. Would the result be the same if B had taken out 
the insurance on A's life? 

19. F Co. operated a bakery and carried fire insurance on plant and 
equipment in P Ins. Co. The thermostatic control on the gas ovens 
failed to function one night. As a result the flames increased, the heat 
became intense in the ovens, they became red hot, so as to char and 
b u m the adjoining floor to the extent that smoke was coming from it. 
The court held this to be an unfriendly fire. Since there was no flame 
outside the oven, do you agree with the decision? 
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8-1. Introduction. Before studying the material presented here, the 
student is advised to review Section 1-5, Chapter 1, Book I, on the Basic 
Legal Concepts of Property. The material to follow in this part of the 
text deals with particular rules of law concerning real property. These 
rules may consider property as "a thing" or property as "the subject 
matter of relationships." Whichever meaning is intended, will be mani-
fested by the purposes sought to be accomplished, through the use and 
application of particular rules. 

A comprehension of the basic concepts behind what is meant by real 
property will aid in understanding how a particular rule has been de-
veloped and why the court has applied the rule in reaching its de-
cision. 

8-2. Fixtures. There are many definitions of the terms fixtures. In a 
broad sense, a fixture is an article that formerly had the characteristic 
of personal property, but upon becoming attached, annexed, or affixed 
to real property becomes a part of the real property. In order to deter-
mine in a particular case whether personal property attached to realty has 
become part of the realty the following rules and tests have been de-
veloped by the courts: 

1. Actual annexation to the realttj. The old English law required the 
chattel to be "let into" or "united" to the land, or to some substance that 
is a part of the land. A chattel that lies upon the ground is not attached 
by force of gravity. The test of annexation alone is inadequate, for many 
things attached to the soil or buildings are not fixtures and many things 
not physically attached to the soil or buildings are considered fixtures. 
For example, articles of furniture or plumbing substantially fastened but 
capable of easy removal are not necessarily fixtures. Physical annexation 
may be only for the purpose of more convenient use. On the other hand, 
machinery that has been annexed, but detached for repairs or other 
temporary reason, may still be considered a fixture although severed. 

Keys, doors, windows, window shades, screens, storm windows and the 

1003 



1 0 0 8 • REAL PROPERTY PRINCIPLES OF REAL PROPERTY 1005 

like, although readily detachable, are generally considered fixtures be-
cause they are an integral part of the building and pertain to its function. 
The mode and degree of attachment and whether the article can be 
removed without material injury to the article, the building, or land arc 
often important considerations in determining whether the article is a 
fixture. Electric ranges connected to a building by a plug or vent pipe 
under the material injury test are not fixtures, but the removal of wain-
scoting, wood siding, fire place mantels, and water systems, including 
connecting pipes, would cause a material injury to the building and 
land. 

2. Adaptation test. Since the annexation test alone is inadequate to 
determine what is a fixture, there has been developed the adaptation test. 
Adaptation means that the article is used in promoting the purpose for 
which the land is used. Thus, if an article is placed upon or annexed to 
land to improve it, make it more valuable, and extend its use, it is a fix-
ture. Windmills, pipes, pumps and electric motors for irrigation systems, 
and fruit dryers are examples of chattels which may be so adapted as to 
become fixtures. This test alone is not adequate because rarely is an 
article attached or placed upon land except to advance the purpose for 
which the land is to be used. 

3. Intention test. Annexation and adaptation as tests to determine 
whether a chattel has become realty are only part of the more inclusive 
test of intention. Annexation and adaptation are evidence of an intention 
to make a chattel a fixture. In addition to annexation and adaptation 
as evidence of an intention, the following situations and circumstances 
are also used from which intention is deduced: (1) the kind and character 
of the article afiixed; (2) the relation and situation of the parties making 
the annexation; for example, the relation of landlord and tenant suggests 
that such items as show cases and machinery, acquired and used by the 
tenant, are not intended to become permanently part of the real property. 
Such property called trade fixtures is generally intended to be severed 
at the end of the term; (3) the structure, degree, and mode of annexation; 
(4) and the purpose and use for which the annexation has been made. 

An article that upon annexation does not lose its identity and re-
moval of which will not materially injure it or the freehold may contimu* 
by agreement of the parties after annexation to be personal property. 
TTius, under a conditional sale contract, the reservation of title by the 
vendor for security, as between the vendor and vendee, is regarded as an 
agreement that the property retains its personalty character. Subsequent 
purchasers and mortgagees of the realty to which the chattel is attached 
with notice of the agreement take subject to the rights of the conditional 

vendor. But purchasers, lienees, and mortgagees who have no notice 
of the conditional sale agreement will not be affected, and as to them the 
article will be treated as a fixture. In some jurisdictions it is provided 
by statute that all conditional sales contracts or leases of personal prop-
erty that are to be attached to the real estate so as to become a fixture 
shall be void as to any purchaser or mortgagee of the real property, un-
less, within ten days after the personal property is placed in and becomes 
part of the realty, a memorandum of the contract is filed by the vendor 
with the county recorder. 

8-3. How title to real property Is acquired. Title to real property 
may be acquired in several different ways: (1) by original entry, called 
title by occupancy; (2) by transfer through, and with the consent of, the 
owner; (-3) by transfer upon sale by a sheriff; (4) by possession of a party 
under claim of title for the period of the Statute of Limitations, usually 
20 years, called adverse possession; (5) by will; (6) by descent, regulated 
by statute; and (7) by accretion, as when a river or a lake creates new 
land. 

8-4. Original entry, or title by occupancy. Except in those portions 
of the United States where the original title to the land was derived 
from grants that were issued by the King of England and other sovereigns 
who took possession of the land by conquest, title to all the land in the 
United States was derived from the United States government. Private 
individuals who occupied land for the period of time prescribed by fed-
eral statute and met such other conditions as were established by law 
acquired title by patent from the federal government. 

8-5. Transfer with the consent of the owner. The title to real property 
is most commonly transferred by the owner's executing a deed to his 
transferee. A deed is generally a formal instrument under seal. The deeds 
most generally used are warranty and quit claim. A warranty deed con-
veys the fee simple title to the grantee, his heirs, or assigns and is so 
called because of the covenants on the part of the grantor by which 
he warrants: (1) that, at the time of the making of the deed, he has fee 
simple title therein and right and power to convey the same; (2) that the 
property is free from all encumbrances, except those encumbrances 
enumerated therein; (3) that his grantees, heirs, or assigns will have the 
quiet and peaceful enjoyment thereof and that he will defend the title 
to the property against all persons who may lawfully claim it. In most 
states it is not necessary that the above warranties be written in the deed. 
Such a deed is substantially as in the form shown on page 1112. 

There may be circumstances under which the grantor would not wish 
to make warranties with respect to the title, and under such conditions 
he may execute a quitclaim deed. Such a deed merely transfers his 
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existing legal and equitable rights in the premises described in the deed 
to the grantee. A quitclaim deed would be used under circumstances 
where an heir, owning an undivided interest in real property, wished to 
make a conveyance of his rights in the land, or where the interest of a 
person in land is questionable, a quitclaim deed would be used to clear 
the title. In the latter case, if he had title, he has parted with it, and if he 
had none, no injury has been done to him by the execution of the deed. 
The usual form of a quitclaim deed is shown on page 1113. 

8-6. Transfer upon sale by sheriff. Title to land may be acquired by 
a vendee at a sale conducted by a sheriflF or other proper ofiScial. Such 
sale is one made under the jurisdiction of a court having competent 
authority to order the sale. In order to secure the money to pay a 
judgment secured by a successful plaintiff, it may be necessary to sell 
the property of the defendant. Such a sale is called a judicial sale. A tax 
sale is a public sale of land, owned by a delinquent taxpayer, for the 
collection of unpaid taxes. The purchaser at such sale acquires a tax 
title. A mortgage foreclosure sale is a proceeding in equity by which a 
mortgagee secures by judicial sale money to pay the obligation secured 
by the mortgage. The word foreclosure is applied to the proceedings for 
enforcing other types of liens such as mechanics liens, assessments against 
realty to pay public improvements, and other statutory liens. The char-
acter of title acquired by a purchaser at such judicial sale is determined 
by statute. 

8-7. Title acquired by adverse possession. Title to land may be ac-
quired under a principle knovm as adverse possession. Thus one who 
enters into actual possession of land and remains thereon openly and 
notoriously for the period of time prescribed in the Statute of Limitations, 
claiming title thereto in denial of, and adversely to, the superior title of 
another, will at the end of the statutory period acquire legal title.^ A 
person may acquire title to land even though he is not in actual posses-
sion of all the land claimed under what is called the doctrine of construc-
tive adverse possession. Such a person must assert in good faith as 
evidence of his title, a writing describing the total property claimed and 
purporting to convey the land to the claimant. Such writing, although de-
fective and imperfect, may be adequate as some evidence of ownership if 
it is a sign, semblance, token, or color of title. Before possession of a part 
of the land is sufficient to sustain a valid claim to the whole, the area 
claimed must have some relation in size, proximity, and use to that por-
tion actually occupied. Actual knowledge by the true owner that his 
land is occupied adversely is not essential. However, the possession must 
be of such a nature as to charge a reasonably diligent legal owner with 

1 Hibbard v. Robert G. Fromkin Woolen Corporation, page 1012. 

knowledge of the adverse claim. It has also been held that adverse pos-
session will not run against a municipal corporation.^ 

8-8. Title by will or descent. A person may make disposition of his 
property after death by an instrument in writing called a will. One who 
dies leaving a will is said to die testate, and in speaking of such a person 
after death he is called the testator. The person who carries out the pro-
visions of the will is called an executor. The words "last will and testa-
ment" are usually used together. When personal property is involved, the 
word testament is used, and the beneficiary in the will is called a legatee. 
When the will operates to transfer real property, it is often called a 
devise, and the beneficiary a devisee. Who may make a will, how it may 
be executed, who may or may not be excluded as beneficiaries, how a 
will may be revoked, and what rules are to be used in construing a will 
are controlled by state statute. The student is directed to read the Statute 
of Wills found in the code of his state. 

A will is effective only when it has been drawn by one of sufficient 
mental capacity to realize fully the nature and effect of his act. The law 
requires that the signature to the will be witnessed by at least two, and 
in some states three, persons who are not interested in the estate. In a 
few states, a will written entirely in the handwriting of the deceased is 
probated even if it has not been witnessed. It should be understood that a 
will has no effect on the right of the owner to dispose of property during 
his lifetime. A will takes effect only at death and only then if it has not 
been revoked by the testator prior to his death. 

If a person dies without making a will his real property will pass to 
his heirs or those entitled to receive the same according to the Statute 
of Descent. The student is directed to read the Statute of Descent found 
in the code of his state. When a person dies without making a will he 
dies intestate. The person who probates the estate is called an adminis-
trator. 

8-9. Title acquired by accretion. An accretion is the accumulation 
of land to the land of an owner by action of water. If land is added 
to that of an owner by reason of an imperceptible gradual deposit by 
water, so that the shore or bank is extended, such increase is called allu-
vion. If a gradual increase in the land of an owner is caused by the 
receding of water, such increase is called reliction. If an addition to an 
owner's land be caused suddenly by reason of a freshet or flood, even 
though boundaries are changed, no change in ownership occurs. How-
ever, if such change in boundaries is slow and gradual by alluvion or 
reliction, the newly-formed land belongs to the owner of the bed of the 
stream in which the new land is formed. If the opposite bank of a 

2 Messersmith v. Mayor & Common Council of Riverdale, page 1013. 
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private stream belongs to different persons, it is a general rule that each 
owns the bed to the middle line of the stream. In public waters, such 
as navigable streams, lakes, and the sea, the title of bed of the water, in 
absence of special circumstances, is in the United States. Thus accession 
to the land would belong to the government. 

8-10. Covenants and conditions. Quite often the grantor places 
restrictions upon the use that may be made of the land conveyed. He 
may, for instance, provide that the land shall be used exclusively for resi-
dential purposes, that the style and cost of the residence meet certain 
specifications, that certain fences and party walls shall be maintained, 
that building lines shall be established, that ways and roads shall be open 
and parks established. These restrictions inserted in the deed are cove-
nants or promises on the part of the grantee to observe them and are 
said to run with the land. Even though the grantee fails to include them 
in a subsequent deed made by him, the new owner is nevertheless subject 
to them. They remain indefinitely as restrictions against the use of the 
land.' 

Most of these covenants are inserted for the benefit of surrounding 
property and may be enforced by the owners of such property. This is 
particularly true where the owner of land which is being divided into a 
subdivision inserts similar restrictions in each deed. The owner of any 
lot which is subject to the restrictions is permitted to enforce the restric-
tions against the other lot owners located in the same subdivision. Occa-
sionally a covenant is inserted for the personal benefit of the grantor, 
and will not run with the land. If a grantee A as part of the considera-
tion covenants to repair a dam on land owned by the grantor B, such 
covenant will not run with the land and place a duty upon a grantee of 
A. The promise does not touch and concern the land granted from A 
to B, but is only a personal covenant for the benefit of B. 

An estate on condition is an estate in fee, for life or for years, but 
its beginning or its continuation is dependent upon the happening of or 
the doing of an act by some person. If before an estate can begin, an 
event must occur, the event is a condition precedent. Thus, if A is to have 
an estate in land upon his marriage and his arrival at 25 years of age, such 
event is a condition precedent. If an estate may be terminated by the 
grantor or his successors, upon the happening of an event (a condition), 
an estate subject to a condition subsequent has been created. Thus, if A 
conveys to B and his heirs land on condition that if liquor is sold upon the 
premises conveyed, A may enter and terminate the estate, B has a fee 
simple estate, subject to a condition subsequent. 

8-11. Execution of deeds. The statutes of the various states provide 
the necessary formal requirements for the execution and delivery of 

3 Arit et al. v. King et al., page 1014. 

deeds. A deed must be signed, sealed, acknowledged, and delivered. 
A deed is not effective until it is delivered to the grantee: that is, placed 
entirely out of the control of the grantor. This delivery usually occurs 
by the handing of the instrument to the grantee or his agents. Where 
property is purchased on installment contract and occasionally in other 
cases, the deed is placed in the hands of a third party to be delivered 
by him to the grantee upon the happening of some event, usually the 
final payment by the grantee. Such delivery to a third party is called 
delivery in escrow and takes control over the deed entirely out of the 
hands of the grantor. Only if the conditions are not satisfied is the 
escrow agent at liberty to return the deed to the grantor. The owner of 
land may deed it to another, but reserve to himself certain rights as, 
for example, mineral rights.* 

8-12. Recording of deeds. In order that the owner of real estate may 
notify all persons that he has title to the property, the statutes of the 
various states provide that deeds shall be recorded in the recording office 
of the county in which the land is located. Failure to record a deed by 
a new owner who has not entered into possession makes it possible for 
the former owner to convey and pass good title to the property to an 
innocent third party, although the former owner has no right to do so 
and would be liable to his first grantee in such a case. 

8-13. Abstracts of title. Every deed, mortgage, judgment, lien, or 
estate proceeding that affects the title to real estate is required by statute 
to be filed and recorded in the recording ofiice of the county within 
which the real estate lies. In order for an owner to know the history 
and nature of the title to be obtained by him, title companies examine 
such records and prepare abstracts of the record. A purchaser of real 
estate should demand such abstract of title and have it examined in 
order to determine whether there are any existing claims against the 
property, or any outstanding interests that might in any way affect his 
title. The abstract of title must be supplemented from time to time, in 
order to show the chain, so that all court proceedings, such as foreclo-
sures, partitions, transfers by deed, and probate proceedings, may be 
shown. Title companies are organized for the purpose of preparing such 
abstracts, and, after their preparation, examination of them should be 
made by a competent attorney before a purchaser accepts the title from 
the grantor. In many communities title companies are now organized as 
title insurance companies and upon the purchase of land, the grantor 
usually secures for the grantee from the title insurance company a land-
title insurance policy which has for its purpose the protection of the 
grantee from claims against the title.® 

* Fleming Foundation v. Texaco, page 1015. 
® Udell V. City Title Insurance Co., page 1017. 
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E S T A T E I N R E A L P R O P E R T Y 

8-14. Estates in fee simple. A person who owns the entire estate in 
real property is said tb be an owner in fee simple. 

8-15. Life estates. An owner of land may create, either by will or 
by deed, a life estate therein. Such a life estate may be for the life 
of the grantee or it may be created for the duration of the life of some 
other designated person. Unless the instrument that creates the life 
estate places limitations upon it, the interest can be sold or mortgaged 
like any other interest in real estate. The buyer or mortgagee takes 
into consideration the fact that he receives only a life estate and that it 
may be terminated at any time by the death of the person for whose life 
it was created. For full protection, the mortgagee should carry insurance 
upon the life of the life tenant. 

The life tenant is obligated to use reasonable care to maintain the 
property in the condition in which it was received, ordinary wear and 
tear excepted. It is his duty to repair, to pay taxes, and out of the income 
received, to pay interest on any mortgage that may have been outstanding 
at the time the life estate was created. The life tenant has no right 
to make an unusual use of the property if such a use tends to deplete 
the value of the property, unless the property was so used at the time 
the estate was created. For instance, a life tenant would have no right 
to mine coal or to cut and mill timber from land in which he held 
only a life estate unless such operations were being conducted or con-
templated at the time the Ufe estate was created. 

8-16. Remainders and reversions. After the termination of a life 
estate, the remaining estate may be given to someone else, or it may 
revert to the original owner or his heirs. If the estate is to be given to 
someone else upon the termination of a life estate, it is called an estate 
in remainder. If it is to revert back to the original owner, it is called ii 
reversion. If the original owner of the estate is dead, the reversion 
comes back to his heirs. A remainder or a reversionary interest may be 
sold, mortgaged, or otherwise disposed of in the same manner as any 
other interest in real property. 

8-17. Dower and curtesy. At common law, a wife is entitled, upon 
the death of her husband, to a life estate in one third of any real prop-
erty that her husband owned at the time of his death. The common 
law provided that, if there was a child born alive, upon the death of the 
wife the husband was entitled to a life estate in the whole of the wife's 
property. This was known as curtesy. 

Curtesy has quite generally been abolished by statute, although in some 

of the states the husband is given a right comparable to the wife's dower. 
Some of the states have also abolished dower, making some other pro-
vision for the surviving wife or husband. In those states where dowei 
or curtesy is provided for, the husband or wife cannot defeat the othei 
by conveying his or her property prior to his or her death. A purchaser ac-
quires good title only if the wife and husband join in the deed, unless 
the statute makes some other provision. Dower and curtesy are now 
generally controlled by statute. The student is advised to investigate the 
statute of the state, in order to ascertain the extent of the wife's dower 
interest. 

8-18. Easements. An easement is a right, granted by the grantor 
to the grantee, to use real property. For example, the grantor may con-
vey to the grantee a right of way over his land, the right to erect a 
building that may shut off light or air, the right to lay drain tile under 
the land, or the right to extend wires over the land. If these rights of 
easement are reserved in the deed conveying the property, or granted by 
a separate deed, they pass along with the property to the next grantee 
and are burdens upon the land. Such easements may be made separate 
and distinct by contract and are binding only on the immediate parties 
to the agreement. If such right to use another's land is given orally, it 
is not an easement but a license, and the owner of the land may revoke 
it at any time; unless it has become irrevocable by estoppel; whereas an 
easement given by grant cannot be revoked or taken away, except by 
deed, as such a right of way is considered a right in real property. An 
easement, like title to property, may be acquired by prescription which 
is similar to adverse possession. 

8-19. Tenancies—'joint tenancy and tenancy in common. An estate 
in land may be owned by several persons. Such persons may hold the 
real estate, either as tenants in common or as joint tenants, according 
to the nature of the granting clause in the deed by which the title is trans-
ferred. In a joint tenancy each person owns an undivided interest in 
the real property. Upon the death of any one of the owners, the remain-
ing owners take the property, and upon the death of all the owners 
except one, the entire property passes to such survivor if the joint ten-
ancy has not been terminated by some act of the parties.® In tenancies in 
common, however, upon the death of one of the several owners, the title 
to his share passes to his heirs, and the heirs, therefore, become tenants 
in common with the surviving tenants in common. A joint tenancy can 
be created only by a specific statement in the granting clause of the deed, 
which usually states that the grantees shall hold title to said premises as 
joint tenants with the right of survivorship, and not as tenants in common. 
In the absence of such clause, grantees are tenants in common. 

® Van Antwerp v. Horan et al., page 1018. 
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8-20. Tenancy by entirety and community property. Since at common 
law a husband and wife are considered as one person, a conveyance of 
land to a husband and wife, in absence of words to the contrary, creates 
presumably an estate called a "tenancy by the entirety." To the extent 
that upon the death of either the survivor takes the entire estate, a ten-
ancy by the entirety is similar to a joint tenancy. Tenancy by the entirety, 
however, differs from a joint tenancy in that the estate by entirety cannot 
be determined without the consent of both parties. A joir , tenancy, 
however, can be destroyed by either cotenant transferring his interest 
to a third party, thus making the transferee a tenant in common with 
the other owner. 

Several of the southwestern and western states have what is known 
as community property, having inherited it in part from their French and 
Spanish ancestors. In these states all property acquired after marriage 
other than by devise, bequest, or from the proceeds of noncommunity 
property becomes the joint property of husband and wife. Control of 
the property is vested primarily in the husband, and he is authorized, in 
most states, to sell or to mortgage it. The proceeds of the sale or mort-
gage in turn become community property. Upon the death of one of the 
parties, title to at least half of the community property passes to the 
survivor. In most of the states, the disposition of the remainder may be 
by will or under the rules of descent. 

P R I N C I P L E S O F R E A L P R O P E R T Y C A S E S 

HIBBARD V. ROBERT G. FROMKIN WOOLEN CORPORATION 
1960, (Maine) 165 A.2d 49 

The plaintiff and defendant were in dispute as to the boundary lino 
between their respective premises. The plaintiff brought suit to recover 
possession of the disputed area. The plaintiffs' predecessor in title had 
entered into possession in 1914 and thereafter had maintained certain 
small buildings on the premises in connection with a plumbing business 
and had kept the bushes cut on much of the area. The lower court held 
in favor of the plaintiff. 

WEBBEB , Justice. . . the premises comprising cleared land were in 
proximity to a populous community and every act of occupancy was 
obvious and apparent. The possession which will ripen into title must 
be actual, open, notorious, hostile, under claim of right, continuous, and 
exclusive for a period of at least twenty years. Shannon v. Baker, 145 Mo. 
58, 71 A.2d 318. The nature of the posession must be such as to give 
implied notice to the true owner who thereafter is presumed to acquiesce 
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in the claim of the intruder. The overt acts must be such as to leave no 
question as to the intention to oust the owner from possession and own-
ership. Roberts v. Richards, 84 Me. 1, 10, 24, A. 425. We think that the 
acts shown to have been done in the instant case supported a jury finding 
that all of the foregoing requirements for title acquisition by adverse 
possession were fully satisfied. . . . The acts of dominion openly per-
formed upon the property were such as would ordinarily be performed 
by a true owner on premises of this character. . . . 

Affirmed. 

MESSERSMITH v. MAYOR 8 COMMON COUNCIL OF RIVERDALE 
1960, (Md.) 164 A.2d 523 

The owners of a subdivision granted a parcel of land to a municipal 
corporation with a limitation to a use "as public parks and parking for the 
use of the public and especially for lot owners of the town of Riverdale." 
The town did not make any use of this property and the plaintiffs en-
closed a portion of it by a low hedge. They landscaped and cut the 
grass for a period of more than 20 years. The plaintiffs brought this 
suit to quiet title to the land in question. The lower court dismissed the 
complaint. 

HORNEY, Judge. . . . The contention with respect to adverse pos-
session is . . . without merit. The claim is that the plaintiffs' action 
in maintaining the lot for more than twenty years constitutes a sufficient 
basis for adverse possession. And, although conceding that in ordinary 
circumstances adverse possession will not run against a municipal cor-
poration, the argument is that since there has been nonacceptance, if 
not an abandonment, the rights of the public are not affected by the 
adverse possession. The argument is not sustainable. 

By its charter, the town of Riverdale, among other common corporate 
powers, is authorized to "purchase and hold real and personal property 
or dispose of the same for the benefit of said town." Code P.L.L., Art. 17 
(Prince George's County), § 864 (Everstine (1953) § 1276). The powers 
thus conferred, however, refer only to property in which the town holds 
absolute title, and not to property it holds as a public trust. 

The general rule as to alienability of municipally held property was 
clearly stated in Montgomery County v. Metropolitan District, 1953, 202 
Md. 293, at page 303, 96 A.2d 353, where it was said: 

A distinction is frequently drawn between property held by a county in its 
proprietary (or business) capacity and that held by it in its govemmental 
capacity. Property which is held in a governmental capacity or is impressed 
with a public trust, cannot be disposed of without special statutory authority. 
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. . . There can be little doubt that the lot in question is impressed 
with a public trust. . . . 

It is equally clear that property held as a public trust may not be pri-
vately acquired by adverse possession. . . . 

Under the circumstances in this case, it is not possible for the plaintiffs 
to acquire the lot in question by adverse possession. It may be that the 
town could obtain authority to sell the lot to the plaintiffs, but that is 
a matter for the legislature to decide, not the courts. 

For the reasons expressed herein, the decree must be affirmed. 
Decree affirmed; appellants to pay costs. 

ARLT et al. v. KING et 
1950, 328 Mich. 645, 44 N.W.2d 195 

B O Y L E S , C . J . . . . The lots involved in this litigation are in block A 
of said subdivision. At least 24 of the 33 lots in said block have been 
sold by the plattors. In each conveyance from the common grantors a 
restriction has been included to the effect that the property is restricted 
to residence purposes only. Most of them also contain a provision that 
there should not be more than one residence on a lot. The conveyances 
were recorded. Plaintiff Arlt and his wife acquired a lot in said block in 
1940 or 1941, with the above restrictions. Subsequently, plaintiffs Bolton, 
Rose, Ryckeman, and Adamson became owners of lots by deeds from 
the common grantors, with the same restrictions (Adamson's lot is in 
Block B). It is conceded that the other conveyances of the 24 lots in 
block A, sold by the common grantors, contain the same restriction of 
use for residence purposes only, and that many of them also add "with 
but one residence on any lot." Defendants became owners of lots 15-16-
17-18 in said block A in 1945, the conveyance containing a restriction 
that the property was to be used for residence purposes. 

While there is no general unifonuity of expression in the language used 
in the conveyances, all contained a restriction of use to residential pur-
poses, and a large percentage also with the added restriction as to only 
one residence on a lot. The conveyances were recorded, the defendants 
not only had constructive notice of the restrictions, but also had actual 
knowledge, from their grantors and others. The record is convincing that 
defendants' lots were burdened with a reciprocal negative easement as to 
use for residence purposes only, limited to one residence on each lot. 
The trial court did not err in finding from the testimony and the convey-
ances that block A was restricted to use for residences, with only one on 
each lot, was intended for substantial summer homes, with commercial 
use of said lots prohibited. See Sanborn v. McLean, 333 Mich. 227, 206 
N.W. 496, 60 A.L.R. 1212. 
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The defendants divided their lots 15 and 16 and part of lot 17 into 6 
smaller lots, consisting of 3 lots north and south, and 2 lots east and west. 
They proceeded to erect a cabin or cottage on each of the 6 smaller lots, 
to be rented to tourists and resorters. When defendants started the 
foundations they were repeatedly notified of the restrictions by the pro-
tests of other lot owners. Furthermore, the restrictions of record in 
many other conveyances were suflBcient notice to the defendants, when 
considered in connection with the other circumstances in the instant 
case, although some part of the restriction was inadvertently left out of 
their conveyance from one who was not the common grantor. Nerrerter c. 
Little, 258 Mich. 462, 243 N.W. 25. 

The defendants used their residence on their property as an office from 
which to rent and operate their cabins and cottages as a tourist court 
business, renting them by the week, for week ends, or overnight. 

Defendant King admitted: "At the present time, I am renting such 
cottages to people who come to me. I have a sign at the road, "Cottages 
for rent. . . . 1 rent the cottages near the road for $45 a week. I get 
$55 a week for the cottages near the lake. The longest period of time I 
have had any of these cottages rented to one person was 2 weeks." 

The record supports the conclusion of the trial court that the defend-
ants use their lots for business and commercial purposes. 

The decree as entered enjoins the defendants from using their lots for 
business or commercial purposes or renting the same "for any period not 
less than 1 year." Said limitation as to the rental period is gratuitous 
relief, not conforming to the prayer, and will be eliminated. The pro-
vision again.st having more than one cottage upon any one lot is proper, 
as is the provision -which permits the defendants to convert the cottages 
in excess of one on each lot into garages, or otherwise requires their 
removal. The decree also restricts the use of defendants' cottages to 
persons of the Caucasian race, confonning to some restrictions in some of 
the conveyances of lots in said block. Such provision must be deleted. 
Shelley v. Kraemer, 334 U.S. 1, 68 S.Ct. 836, 92 L.Ed. 1161, 3 A.L.R. 
2d 44i, reversing Sipes v. McGhee, 316 Mich. 614, 25 N.W.2d 638. A 
decree may be entered in this Court affirming the decree as entered, with 
the above exceptions, with costs to appellees. 

FLEMING FOUNDATION v. TEXACO 
1960, (Tex.) 337 S.W.2d 846 

The plaintiffs, owners of land in Texas, sold the land but reserved the 
rights to oil, gas and other minerals. A portion of the land was leased to 
Texaco which was given the right to drill for water. Texaco drilled 
several wells and produced and used considerable water from these 
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wells. The plaintiflFs brought suit to recover for the water which had 
been taken from the land. The lower court ruled in favor of the de-
fendants. 

NORTHCUTT, Justice. . . . We have not been cited a Texas case deter-
mining the exact meaning of the terms here in question in cases of this 
kind and neither have we found one. 

. . . The intention of the parties to a deed is the paramount considera-
tion, and their intention is to be gathered from a consideration of the 
entire instrument taken by its four comers. A deed will be construed 
most strictly against the grantor. City of Stamford v. King, Tex. Civ. App., 
144 S.W.2d 923 (writ refused). A deed will be construed to confer upon 
grantee the greatest estate that the terms of the instrument will permit. 
Waters v. Ellis, 158 Tex. 342, 312 S.W.2d 231 by the Supreme Court. 

. . . we think, it may be said, generally, that a conveyance of the 
surface only in a tract of land with a reservation of the minerals vests in 
the grantee such rights to the use thereof as are usually exercised by 
owners in fee subject only to the right of the grantor to remove the 
minerals reserved. Then we must determine if water was one of the 
minerals reserved by appellants. 

What we have said above about the intention of the parties to a deed 
being the paramount consideration will apply also in determining what 
is intended by the term "other minerals." In construing a reservation of 
minerals in a deed regard must be had, not only to the words used to 
describe the things reserved, but to the relative portion of the parties 
interested, and to the substance of the transaction or arrangement which 
such deed embodies. There is no question in this case but what the real 
intention of the appellants was to retain the minerals. Neither is there 
any doubt about water being technically a mineral. We think the ques-
tion whether a given substance is or is not a mineral within the mean-
ing of the deeds in which the reservations are made is a question of 
fact to be decided according to the circumstances of the particular case. 
For example, were the terms such as to constitute a like substance? The 
rule in Texas seems to be where specific things are followed by some 
general term such general tenn must refer to things of the same kind; 
but when the general term precedes the specific it is diflFerent. . . . 

We do not think water is a thing of like kind to oil and gas. . . . 
We approve the holding of the Oklahoma Court in the case of Vogel 

et al. V. Cobb, Okl, 141 P.2d 276, 148 A.L.R. 774, where it held "other 
minerals" referred to minerals of the same generic class as oil and gas 
and did not include water. We think the holding in the Vogel v. Cobb 
case should be the rule in this state and we hold that the reservation ot 
oil, gas and other minerals does not include the sub-surface water. 
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We think the trial court rendered the proper judgment and overrule 
all of appellants' assignments of error. 

Judgment of the trial court is affirmed. 

UDELL V. CITY TITLE INSURANCE CO. 
1960, 208 N.Y.S.2d 504 

RABIN, Justice. The plaintiff contracted to purchase a six story loft 
building and shortly thereafter retained the defendant-title company to 
search the title and issue a policy of title insurance. The defendant pre-
pared the customary title report which contained a description of the 
property. This description revealed the presence of a party wall on the 
westerly side but failed to show a party wall on the easterly side of the 
building. Thereafter, plaintiff took title to the premises and in due course 
received a title policy from the defendant. Some 16 months later the 
building adjoining on the east was demolished and a party wall was dis-
closed. It is for damages allegedly suffered by reason of the undisclosed 
existence of such party wall that the plaintiff here seeks recovery. 

The plaintiff brings suit upon t^o causes of action. The first is in con-
tract based upon the title policy and the second in negligence based 
upon defendant's alleged negligence in failing to report the existence of 
the party wall. . . . 

The report of the title company showed a party wall on the westerly 
side of the premises. The plaintiff apparently did not consider that of any 
consequence because he took title with knowledge of that fact. It might 
very well be that had the title company turned up a party wall on the east-
erly side of the premises the plaintiff would likewise have had no ob-
jection to taking title. Be that as it may, the plaintiff is entitled to take 
advantage of any claimed delinquency on the part of the defendant 
and, if the defendant exposed itself to any liability, to seek a recovery. 

Before the plaintiff may recover, however, it must be shown, with re-
spect to the negligence cause of action, that the plaintiff suffered some 
injury, and, with respect to the contract cause of action, that he is en-
titled to a recovery under the terms of the policy. With respect to the 
latter, the mere existence of the party wall without disclosure does not 
create liability in and of itself. There must be found a breach of some 
obligation assumed by the defendant on which the plaintiff must rely. 
What obligations did the defendant assume by the issuance of its 
policy? Pertinent to this case we find that the defendant only obligated 
itself (1) to defend the plaintiff against adverse claims of title or claims 
of encumbrances; (2) to pay damages where there has been an adjudica-
tion ousting plaintiff from all or a portion of the premises; (3) to pay 
damages where there has been an adjudication adverse to title upon a 
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Uen or encumbrance; (4) to pay damages upon proper notice where 
plaintiff shall have contracted to sell and title is rejected because of 
defect in title or of an encumbrance; (5) to pay damages where plaintiff 
transfers title with warranties and there is an adjudication against plain-
tiff on such warranties because of defect in title or of an encumbrance. 
Giving the plaintiff the benefit of the broadest interpretation of this 
pohcy, there is nothing shown to indicate any breach on the part of the 
defendant with respect to any of these obligations assumed by it. The 
policy is a contract. The rights of the parties are limited to the tenns 
thereof. Therefore, the first cause of action cannot be sustained. 

The second cause of action is based upon the defendant's alleged 
negligence in faihng to discover and report the existence of the party 
wall. While it would appear that a triable issue is presented as to 
whether the defendant, in the exercise of reasonable care, should have 
discovered the existence of the party wall, a resolution of such issue in 
plaintiff's favor, without more, would not entitle him to recover. The 
plaintiff must show injury. There must be demonstrated damage proxi-
mately resulting from the negligence of the defendant. The plaintiff con-
tends that the mere existence of the party wall constitutes an infirmity in 
title and that in consequence damage naturally follows. An existing 
party wall, even without a party wall agreement, may well constitute an 
infirmity of title, but we need not be detained to determine that ques-
tion here. The demolition of the adjoining building, prior to the com-
mencement of the action, relieved the plaintiff's property of such in-
firmity, if indeed there was one (357 East Seventy-Sixth Street Corp. v. 
Knickerbocker Ice Co., 263 N.Y. 63, 188 N.E. 158). 

Case dismissed. 

VAN ANTWERP v. HORAN et al. 
1945, 390 111. 449, 61 N.E.2d 358 

The question presented for the court's consideration is whether a joint 
tenancy is severed by a levy made under an execution upon the share of 
one of the joint tenants, no sale having taken place at the time of the 
death of the tenant against whom the levy was made. 

T H O M P S O N , J . . . . The characteristics of a joint estate are derived 
from its unity, which are the unity of interest, the unity of title, the 
xmity of time, and the unity of possession. It is the destruction of one 
or more of the four unities that severs and destroys the joint tenancy 
and this may be done by a conveyance, voluntary or involuntary, of the 
interest of one of the joint tenants, and the unity of title and interest 
being destroyed, the interest severed is changed into a tenancy in com-
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mon. . . . It is recognized that the interest of the joint tenant in real 
estate is subject to levy and sale upon execution. . . . 

The appellants urge, however, that the making of the levy destroys 
the identity of interest in that this is such an act in reduction of the 
interest of the joint tenant as to destroy the unity of interest and to bring 
about a severance of the joint tenancy. This court has previously con-
sidered the question of the effect of a judgment lien on the interest of a 
joint tenant and has held that the judgment lien does not sever the joint 
tenancy and that by the taking of the judgment nothing was done to sever 
this estate. People's Trust ir Savings Bank v. Haas, 328 111. 468, 160 N.E. 
85. This presents to us for consideration the effect of the levy upon the 
interest of the judgment debtor holding as a joint tenant. To be specific, 
does a levy made under an execution upon the share or interest of one 
of the joint tenants, sever or terminate, before final sale, the joint ten-
ancy? This presents a new proposition and we have been cited no author-
ity in which this exact and precise question has been passed upon in this 
or any other court. . . . 

The taking of a judgment gives to the judgment creditor a lien upon 
the property of the judgment debtor, and we have held before that the at-
taching of a judgment lien upon the interest of a joint tenant does not 
sever the joint tenancy. People's Trust ir Savings Bank v. Haas, 328 111. 
468, 160 N.E. 85. By following this decision, it is clear that if the attach-
ing of a judgment Hen upon the interest of a joint tenant does not sever 
the joint tenancy, the making of a levy upon the interest of the joint 
tenant debtor would not be such act as would sever the joint estate, be-
cause of the fact that the levy gives no greater interest than that which 
the judgment creditor already possessed. . . . 

Judgment for the surviving joint tenant. 

Review Questions and Problems 

1- A owned an office building which was mortgaged to X. B sold to A, 
and W installed in the building movable, standaid-design air-condi-
tioning units and placed on the roof a water tower to provide water 
for these units only. The units and tower were easily removable 
without damage. The oflice building had been previously used with-
out air conditioning. On foreclosure of the mortgage, may X claim the 
tower and units as part of the real estate covered by the mortgage? 

2. A owned 40 acres of land bounded by the Missouri River. On the side 
of A's tract opposite the river there was an 80-acre tract owned by B 
that was separated from the river by A's tract. All of A's tract, except 
a strip 10 feet wide, was eroded away by the river. Then a revetment 
was constructed into the river upstream and silt was gradually de-
posited against this strip until a tract 60 acres in size was built up. To 
whom does it belong? 

3. The owner of two adjoining buildings sold one of them to A. The 
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10. 

deed provided that A should have the privilege of passage from the 
other building to the one vi'hich he purchased. Subsequently, the 
owner sold the remaining building to X. X tore down the building and 
built a new one. Does A have a right of passage in the new building? 

4. The A. & B. Grocery Co. desired to use a lot adjacerit to its store for 
customer parking. The grocery company acquired the lot by a deed 
which stated that the lot was "subject to restrictions of record per-
taining to this development." One such restriction prohibited building 
"more than one dwelling house—which shall be used for residence 
purposes only"—on each lot. By permission from the city zoning au-
thority, may A. & B. Grocery Co. use the lot for parking purposes? 
Who may object, and why? 

5. A power company cleared a right of way across A's land and sus-
pended a power line which had been constantly maintained. No poles 
or towers, however, were on the property. Many years later the 
company replaced the old power line with a new one and part of the 
installation was on A's land. Can A require the company to remove 
the line? 

6. In a state having a 10-year statute of limitations for actions involving 
real property, would X obtain title to land owned by A by closing a 
gap between two fence lines and keeping a cow on the property? 
Assume that X got quitclaim deeds from two of three cotenants of 
the land but not from the third, A. Assimie also that the deeds con-
tained a clause indicating X was to have all the property in the land 
through the deeds, and that X recorded the deeds and lived on the 
property for over 10 years, paying the taxes. If within the 10 years A 
died leaving B and C as his heirs, who would ovra the land? W h o 
could contest this? 

7. H murdered his wife and then claimed complete ownership of an 
apartment building owned by them as joint tenants. X purchased H's 
interest with knowledge of the murder. Would the wife's heirs at law, 
A and B, have any claim to the property? 
H died leaving a will which gave W, the wife, the "use during her 
lifetime" of a 400 -acre farm and upon W s death the farm to go to X 
and Y, a niece and nephew. Instead of putting half the income back 
into the farm in the nature of barns, ponds and fertilizer as had been 
previously done by H, her husband, she spent the entire income of 
the farm on herself. Who, if anyone, may object? 

9. An outdoor advertising company A D C O signed an agreement with a 
hotel owner which granted A D C O "the exclusive right and privilege 
to maintain an advertising sign" on an exterior wall of the hotel. 
A D C O installed the sign. May the owner remove the sign during the 
period agreed? Is the privilege conferred a license or easement? 
A willed certain land to W for life with the remainder to W s minor 
children. A died, and sometime thereafter W leased the property to X 
Coal Company, which stripped the land of coal and destroyed it for 
other useful purposes. Have the children a good cause of action 
against the coal company? 

8. 

50 
R e a l 

E s t a t e 
Mortgages 

8-21. Nafwe of, and essential requirements under the early com-
mon low. A real estate mortgage is now generally considered a lien 
on land, created by contract, for the purpose of securing the performance 
of an obligation, usually the payment of money. The party who makes 
the mortgage is the mortgagor; the party to whom it is made—the one 
who lends the money—is the mortgagee. Under the common law, the early 
form of a mortgage on land consisted of an absolute conveyance of the 
title of the land by the owner to the mortgagee, upon a condition that the 
title would revert to the mortgagor when the obligation was performed 
or the money was repaid. The mortgagee secured the absolute right to 
the land and could take possession and collect the rents and profits. If 
the mortgagor failed to pay the money on or before the day set, the 
property would never revert to the mortgagor. 

8-22. Growth of equitable theory. Under the common-law theory, 
the owner often lost his land if he was unable to repay a small loan 
on the due date, as required under his contract. In order to avoid the 
harshness of this rule, courts of equity began to allow the mortgagor to 
redeem his land after he had made a default. This right of the mort-
gagor, first recognized by a court of equity, is called his equity of re-
demption. Upon default, the mortgagee, by a process called a bill to 
foreclose the mortgage, asked the court to fix a date within which time 
the mortgagor must exercise his right to redeem his land. On the mort-
gagor's failure to redeem within the fixed time, the property became the 
absolute property of the mortgagee. 

Also at common law, during the time that the land was encumbered 
by the mortgage, the mortgagee had the absolute right to take possession 
of the property and to secure the income from it. On account of these 
unjust advantages given to the mortgagee, courts of equity have taken 
the view that, since the transaction is intended by the parties only as a 
security transaction, such intention should be carried out. Under modern 
statutes regulating mortgages, the mortgagor is now regarded as the real 
owner of the land. He has the right to exercise all the powers of an 
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owner, subject, however, to the limitations contained in the mortgage. 
8-23. Legal and equitable theories of mortgages. Many of the 

states still hold to the old legal theory and regard the title and the right 
of possession as passing to the mortgagee. This theory is called the title 
theory of mortgages, since title passes to the mortgagee. In the states 
where the title theory prevails, courts of equity permit the mortgagor to 
have a right of accounting against the mortgagee for any income ob-
tained from the property while it is in his possession. In the law courts 
in the title-theory states, the mortgagor today is regarded as the real 
owner as to everyone except the mortgagee. 

In a majority of the states the equitable theory prevails; in these states 
the title remains in the mortgagor, and the mortgagee has only a lien 
against the property as a security for his loan. Such view is called thp 
lien theory of mortgages. 

8-24. Property capable of being mortgaged. In general, any inter-
est in land, an equitable as well as a legal interest, can be mortgaged. 
The common interests subject to mortgage are fee simple estates, estate.s 
for life, estates for years, dower interests of widows, a mortgagee's inter-
est, and a mortgagor's interest. Land may be mortgaged separately from 
its improvements, or the improvements may be mortgaged separately 
from the land, or both land and improvements may be mortgaged. Grow-
ing crops and various other interests in real estate may be mortgaged 
for the purpose of securing a loan. 

Property that one does not own cannot be mortgaged, but a mortgage 
may be so drawn as to cover property to be acqiiired in the future. Al-
though no mortgage exists at the time, equity will recognize a lien against 
the property as soon as it is acquired. This lien is good as to all persons 
who acquire rights in the property, except bona fide purchasers for value 
without notice. 

A mortgage may be given prior to the time when the money is ad-
vanced to the mortgagor. It has been held that when the mortgagee makes 
the payment the mortgage is a valid lien as of the date when the mort-
gage was recorded.^ 

8-25. Form of mortgage. The form of mortgage in common use still 
reflects the title theory, and as in a deed, states that it conveys the prop-
erty to the mortgagee, subject to the conditions set forth in the mortgage. 
Such a conveyance of real property must be in writing, under seal, and 
executed with all the formalities of a deed. The contract between the 
parties with respect to the loan need not be included in the deed of con-
veyance, but may be set forth on a separate sheet of paper. In the title-
theory states, a mortgage is a very formal instrument. In the lien-theory 

1 Simpson v. Simpson, page 1031. 
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states, short forms of mortgages are usually authorized by statute and 
are not of such a technical nature. 

8-26. Recording mortgages. In order that the mortgagee may give 
notice to third parties that he has an interest in the real estate covered 
by the mortgage, it is necessary that the mortgage be recorded in the 
recording office of the county where the real estate is situated. This re-
cording protects the mortgagee against subsequent bona fide purchasers 
of the land from taking the real estate free from the mortgage. The 
statutes of the various states specify the requirements necessary for re-
cording mortgages. 

8-27. An absolute conveyance may be a mortgage. An absolute deed 
made by a landowner to a person may be shown by parol evidence to be 
a mortgage, if such evidence indicates that the intention of the parties 
was to make the transfer a security for a loan. The landowner must prove, 
however, by clear, precise, and positive evidence that it was the inten-
tion of the parties to draw up the deed for the purpose of securing a 
loan.^ 

Likewise, a landowner may sell his land and give an absolute deed, 
with an agreement that he retain the right to repurchase for a certain 
price within a specified time. Parol evidence may be introduced in such 
a case to e.stablish that the deed was given for the purpose of securing a 
loan. If the evidence is convincing, a coiu't of eqxu'ty will declare such 
a deed to be a mortgage. For example, a man may convey his farm 
worth $30,000 for a consideration of $10,000. The so-called buyer then 
gives the seller an option to repurchase at a figiue approximating $10,000 
and interest. If the evidence is clear that the parties intended to make a 
loan, even though the option period has expired, it is not too late for 
the grantor to redeem his property, because the coiu t will treat the deed 
as if it had been a mortgage. 

8-28. Deed of trust in the nature of a mortgage. A deed of trust is 
often used as a substitute for a mortgage for the purpose of securing 
debts. The property is conveyed to a trustee to hold in trust for the bene-
fit of the creditor. If the mortgage is paid at the time required by the 
contract, the trustee reconveys the property to the grantor. If there is a 
default in the payment, the tnistee forecloses the mortgage and applies 
the proceeds to the payment of the debt secured. Deeds of trust are used 
where numerous notes are secured by the same property and are used to 
secure bondholders. For example, where it is desired to issue bonds 
secured by railroad or other corporate property, a trust deed may be 
executed to secure the entire bond issue. This method is necessary, be-
cause it would be impractical to execute a separate mortgage to secure 
each bond. 

2 Newport et al. v. Chandler, page 1032. 
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8-29. Purchase money mortgages. A purchase money mortgage is 
given for a part or the whole of the purchase price of land. For ex-
ample, A wishes to purchase real estate worth $30,000. He has $10,000 
in cash. Upon securing title from the vendor, he can complete his pur-
chase by giving back to the vendor a mortgage on the real estate to secure 
the remaining purchase price of $20,000. This type of mortgage is nor-
mally used in the buying and selling of real estate. In many jurisdictions 
a deficiency decree obtained upon the foreclosure of a purchase money 
mortgage will not be enforced. See § 8-44. 

8-30. Rights of mortgagor. The mortgagor is personally liable for the 
mortgage debt, not by reason of the mortgage, but because he makes a 
note, a bond, or other contract which evidences the debt secured by tho 
mortgage. A mortgage may be made to secure the performance of an 
obligation other than the payment of money. The mortgagor under the 
lien theory of modern statutes is regarded as the owner of the land. He 
has the same right to control the property as he had before making the 
mortgage, and he may sell the land, lease it, or make other mortgages, 
subject, however, to the agreement creating the already existing mort-
gage.® Upon his death, interest in the real estate passes to his heirs, or, 
if he leaves a will, to his devisees under the will. His interest may be sold 
by a judgment creditor under an execution, subject to the prior right of 
the mortgagee. The mortgagor is entitled to retain possession of the 
property, cultivate the land, and secure the income therefrom. Since he 
is the owner of the mortgaged property, the mortgagor has an insurable 
interest in the property and can insure it for full value, regardless of the 
amount for which it is mortgaged. By the terms of the mortgage, the 
mortgagor is usually required to keep up the insurance for the benefit 
of the interest represented by the mortgage for, and on behalf of, the 
mortgagee. Upon a loss the insurance company pays the mortgagor and 
the mortgagee, as their interests may appear, if the insurance policy is 
so drawn as to protect both parties. 

8-31. Rights and liabilities of the mortgagee. In the title-theory 
states, the mortgagee has legal title and theoretically the right to possess 
the mortgaged property during the period of the mortgage, unless the 
contract grants to the mortgagor the right to remain in possession. In the 
lien-theory states, the mortgagor is entitled to possession unless a differ-
ent arrangement is provided for in the mortgage. In both the lien- and 
title-theory states, the mortgagee is protected against any person who 
commits waste or impairs the security. Even the mortgagor may not use 
the property in such a manner as to reduce materially its value. Mining 
ore, pumping oil, or cutting timber are operations which must be pro-
vided for in the mortgage agreement. Perhaps, if they were being con-

3 Kehr v. Blomenkamp, page 1033. 
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ducted at the time the mortgage was created, the mortgagor might con-
tinue without authorization in the mortgage. Under either title or lien 
theory, the mortgagee who takes possession of the property is obligated 
to derive a revenue from its use and to account for the amount received. 

A mortgagee has a right to pay off or to redeem from any superior 
mortgage in order to protect his security, and he can charge the amount 
so paid to the mortgagor. Likewise, he may pay taxes or special assess-
ments, which are a lien on the land, defend suits which threaten the 
title of the mortgagor, and recover the sum so expended. The mortgagor 
is under a duty to protect the security, but, should he fail to do so, the 
mortgagee has the right to make any reasonable expenditures necessary 
to protect the security for a debt. 

8-32. Transfer of mortgaged property. The mortgagor may sell, will, 
or give away the mortgaged property, subject, however, to the rights of 
the mortgagee. A transferee from a mortgagor occupies the position of a 
grantee; he stands in the same position as the mortgagor and has no 
greater rights. Such grantee of the mortgagor s interest may redeem the 
land and require the mortgagee, if the latter is in possession, to account 
for rents and profits. A grantee of mortgaged property is not personally 
liable for the mortgage debt, unless he impliedly or expressly asstimes and 
agrees to pay the mortgage. Such obligation must be established by clear 
and conclusive evidence.* If he merely purchases "subject to" the mort-
gage, he pays the mortgage debt only when he deems the real estate to 
have a value greater than the amount of the mortgage, and he is not 
personally liable on the obligation. If he assumes the mortgage, he be-
comes personally liable for the debt, although the land is worth less 
than the mortgage. For example, if A purchases real estate worth $8,000 
which is subject to a mortgage of $5,000 and assumes and agrees to pay 
the mortgage, he pays the former owner $3,000 and assumes responsibility 
for the ultimate payment of the mortgage. If he merely purchases the 
real estate subject to the mortgage, he again pays the owner $3,000, but 
pays the $5,000 mortgage only if the land is worth that much when the 
mortgage matures. Otherwise, he permits the land to be foreclosed with-
out any personal liability on his part for the deficit: whereas, if he had 
assumed the debt, he would have been liable for it. 

8-33. Liability of mortgagor after transfer. If the grantee of the 
mortgaged property assumes and agrees to pay the indebtedness, he 
thereby becomes the person primarily liable for the debt; as between 
himself and the mortgagor, by virtue of his promise to the mortgagor to 
pay the debt, he is the principal debtor and the mortgagor is the surety." 
This assumption by the grantee, however, does not relieve the mortgagor 

* Perkins v. Brown et al., page 1034. 
® Stalcup V. Easterly, page 1035. 
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of his obligation to the mortgagee, and such mortgagor continues liable 
unless he is released from his indebtedness by the mortgagee. Such a 
release must comply with all the requirements for a novation. In those 
states which recognize the relationship of principal and surety between 
the mortgagor and his grantee, an agreement made by the mortgagee 
with the grantee, to extend the time of payment, will release the mort-
gagor from liability. If the grantee takes "subject to" the mortgage, the 
original debtor is not released, since suretyship is not involved directly. 
Many states, however, release the mortgagor of responsibility for any loss 
resulting from a decline in value of the mortgaged property during tho 
period of extension. 

T R A N S F E R O F D E B T A N D M O R T G A G E 

8-34. Transfer of debt. A debt that is secured by the mortgage is a 
chose in action, usually evidenced by notes or bonds. If the notes or 
bonds are nonnegotiable, the assignee of such notes or bonds takes title 
subject to all defenses that are available against the assignor. If, how-
ever, the notes or bonds are negotiable instruments and are transferred 
by negotiation as required under the Law of Negotiable Instruments, the 
holder takes free of personal defenses that would have been available 
against the transferror. The holder of the negotiable instrument secured 
by the mortgage has the right, upon default, to enforce the mortgage for 
the purpose of securing payment of the debt, as evidenced by the notes 
or bonds. If the mortgagee transfers the note without any formal transfer 
or mention of the mortgage, the transferee of the note is entitled to the 
benefit of the mortgage, because the security follows the debt. Since a 
debt secured by the mortgage is the principal and the mortgage only an 
incident, it would appear that an assignment of the mortgage without 
the debt is a nullity. Since a mortgage without a debt is difiBcult to com-
prehend, an assignment of the mortgage without the assignment of the 
debt accomplishes nothing. The debt cannot be assigned to one and the 
mortgage security to another. 

If an assignment of the mortgage is made, the assignment should be 
recorded in order to give notice of the rights of the assignee to all subse-
quent purchasers. However, failure to record the assignment will not aid 
a purchaser or later mortgagee who has notice of the assignment. Actual 
notice should also be given to the mortgagor; otherwise, payment by the 
mortgagor to the mortgagee may discharge the mortgage. 

8-35. Payment before default. Payment of the mortgage debt termi-
nates the mortgage. Upon payment by the mortgagor a release or satis-
faction is secured from the mortgagee, and this release should be recorded 

REAL ESTATE MORTGAGES 1027 

in order to clear the title to the land. Otherwise, the unreleased mortgage 
will remain a cloud on the title. If the mortgagee refuses voluntarily to 
give a release, he can be compelled to do so in a court of equity by a 
bill to remove a cloud on the title or by other proceeding provided for 
by statute. 

A tender of the principal by the mortgagor before the due date does 
not terminate the lien evidenced by the mortgage, because the mortgagee 
cannot be forced to lose his investment before maturity. However, a 
tender of principal and interest upon the due day terminates the lien, 
although such a tender does not discharge the debt, and the mortgagee 
may still enforce it personally against the mortgagor until absolute pay-
ment has taken place. Under the common-law title theory, a tender on 
the due date satisfies the condition and reinvests the title in the mort-
gagor, but a tender after the due day does not have such an effect. The 
condition not having been performed, a reconveyance by the mortgagee 
is necessary. Thus, in the title theory states, a tender at maturity rein-
vests the title in the mortgagor, although in the lien theory states, a 
ender at or after maturity terminates the lien. The mortgagor's only 
remedy in title theory states is that of placing his money in court and 
bringing a suit in equity for redemption. Such tender does, however, 
forestall recovery for interest and court costs. 

8-36. Right to redeem before foreclosure sale. At any time after 
default, but before sale of the land on foreclosure, a mortgagor may exer-
cise his right to redeem from the mortgage or foreclosure sale, unless 
this right has been barred by a period of time specified by the statute. The 
mortgagor or any person who has an interest in the mortgaged land is 
entitled to redeem from the mortgage before foreclosure sale; but, in 
order to do so, he must pay the entire mortgage debt, with interest, and 
all other sums, including costs, to which the mortgagee may be entitled 
by reason of the mortgage. If the mortgagee is in possession of the mort-
gaged property and refuses to consent to a redemption, the mortgagor or 
any party entitled to redeem may file a bill in equity for the purpose of 
redeeming the mortgaged property. Such person, however, must be ready 
and willing to pay whatever the court finds due, or tender to the court 
all moneys due on said mortgage. 

8-37. Right to redeem after the foreclosure sale. By statute in most 
states, any person interested in the premises, through or under the 
mortgagor, may, within a specified period of time from the foreclosure 
sale of said property, redeem the real estate so sold. To do so, he must 
pay to the purchaser thereof, to the sheriflE or to the court ofiBcer who sold 
the property for the benefit of the purchaser, the sum of money, with 
interest and costs, for which the premises were sold or bid off. The period 
of time allowed for redemption varies greatly from state to state. 



1024 • REAL JPROPERTY 

M O R T G A G E F O R E C L O S U R E S 

8-38. Right to foreclose. If the mortgagor fails to perform his obli-
gation—that is, to pay the debt when it falls due or to perform any of the 
covenants set forth in the mortgage, such as the payment of principal by 
installment, of interest, insurance, or taxes—or if he defaults in other 
obligations, the mortgagee may declare the whole debt due and payable, 
and foreclose for the purpose of collecting the indebtedness. 

8-39. Types of foreclosure. The statutes of the various states specify 
the procedure by which mortgages are foreclosed. There are four types 
of foreclosure proceedings for the purpose of using the mortgaged prop-
erty to pay the mortgage debt; strict foreclosure, foreclosure by suit in 
equity, foreclosure by exercise of the power of sale, and foreclosure by 
entry and writ of entry. 

8-40. Strict foreclosure. Strict foreclosure is one by which the mort-
gagee gets the land free from the right of redemption after the date 
specified in the foreclosure decree; that is, the decree provides that, if the 
debt is not paid by a certain date, the mortgagor loses the realty and the 
mortgagee takes it free from the rights of junior mortgagees and lien-
holders. This is a harsh rule and is used only where it is clear that the 
mortgaged property is not worth the mortgage indebtedness, the mort-
gagor is insolvent, and the mortgagee accepts the property in full satis-
faction of the indebtedness. 

Strict foreclosure as a remedy for the mortgagee-creditor is not only 
used under limited circumstances in mortgages, but may also be used as 
a remedy by the vendor in installment land sale contracts. In many con-
tracts for the sale of land, the vendee is put in possession by making a 
down payment of part of the purchase price with the remainder to be 
paid in stated installments. The title is reserved by way of security by 
the vendor with a deed placed in escrow. The contract usually provides 
that all payments must be promptly made, otherwise the vendor may 
declare all payments due, terminate the contract, and cause the vendee 
to forfeit all previous payments and improvements as liquidated damages 
or as rent for the use of the property. 

That such strict foreclosure might work a hardship on a purchaser is 
apparent. Since the relationship created is similar to that of mortgagee 
mortgagor, the courts upon proper application will not permit the vendee 
to lose his equity of redemption and will order a foreclosure and sale of 
the land. Whether a land sale contract will be strictly foreclosed lies 
within the discretion of an equity court. If the vendee has made only a 
small payment, is guilty of gross laches, or has been negligent in the per-
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formance of his contract and it is not inequitable to place the vendor in 
his original position, strict foreclosure will be permitted. However, if the 
vendee has made only a slight default as to the amount and time of pay-
ment, or has largely completed his payments, and the amount of the 
unpaid purchase price is much less than the value of the property in-
volved, strict foreclosure will be denied. 

8-41. Foreclosure by suit in equity. The usual method of foreclosing 
a mortgage is a proceeding in equity, such proceeding being provided 
for by statute. A bill for foreclosure is filed in a court of equity; this bill 
sets up the mortgagee's rights, as provided for in the mortgage, and 
shows such breaches of the covenants in the mortgage as will give a 
right of foreclosure. The court will issue a certificate of sale authorizing 
the master In chancery or some other officer of the court to sell the land 
at public auction. Following the sale, he gives the purchaser a deed to 
the land and accounts for the funds realized as a result of the sale. To 
the extent that funds are available, they are used to pay court costs, the 
mortgage indebtedness, and inferior liens In the order of their priority. 
If any surplus remains, it is paid to the former owner of the property. 
Foreclosure by a second mortgagee is made subject to all superior liens. 
The buyer at the foreclosure sale takes title, and the first mortgage re-
mains a lien on the property. All inferior liens are cut off by foreclosure 
except as the holders thereof have an equity in a surplus if such exists. 
As stated in § 8-36, the statutes In many states provide a short period 
of time after the sale within which the mortgagor or other persons in 
interest are entitled to redeem the property. Where such statutes are in 
force, the purchaser is not entitled to his deed until after the expiration 
of the period within which redemption may be made. 

8-42. Foreclosure by exercise of power of sale. The mortgage often 
provides that, upon default by the mortgagor, the mortgagee may sell 
the land without judicial process. This method of foreclosure can only 
be made in strict conformity with the terms of the mortgage. The power 
of sale makes the mortgagee the agent of the mortgagor to sell the land. 
In some states, however, a power of sale In the mortgage is expressly 
forbidden by statute, and foreclosures must be effected by judicial pro-
ceeding. A power of sale granted in a mortgage or a deed of tmst is not 
revocable, since the agency Is coupled with an interest; therefore, the 
death or insanity of the mortgagor will not revoke the power. In those 
states where the exercise of power Is regulated by statute, the sale must 
be public after the prescribed notice is given. In the absence of statute 
or mortgage agreement, however, the sale may be private. Since a 
mortgagee, in selling the land under a power of sale, is acting as an agent 
for the mortgagor, he is not allowed to purchase at the sale, because an 
agent cannot himself purchase that which he has been given authority by 
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his principal to sell. The purchaser at such a sale secures only such title 
as the mortgagor had when he made the mortgage. 

When a deed of trust, in which the trustee is empowered to sell the 
land and to apply the proceeds to the mortgage debt, is given to secure 
the payment of a debt, the same rules apply as are set forth above. 

8-43. Foreclosure by entry and by writ of entry. In a very few states, 
the mortgagee may foreclose by entry upon the land, after default, after 
publication of notice and advertisement, and in the presence of wit-
nesses; or by the possession of the premises for a period of time. If, after 
a limited period, the mortgagor does not redeem, the foreclosure is said 
to be completed and the title to rest in the mortgagee. 

8-44. Deficiency decree. Since the mortgage debt is usually repre-
sented by a bond or a note, the mortgagor is personally liable for sucli 
debt, and the mortgagee may sue the mortgagor for it. If the land thai 
is the security for the debt does not sell for a sum sufficient to pay the 
mortgage indebtedness, by statute in most states the court may enter a 
deficiency decree for that part of the unsatisfied debt. This decree wiH 
stand as a judgment against the mortgagor, and his other property may be 
levied on to satisfy such judgment. For example: A, the mortgagee, owns 
a mortgage which is security for an indebtedness of $10,000 against B's 
land, if, on foreclosure and sale of the land, the sum of only $7,000 is 
secured, A may obtain a deficiency judgment against B for $3,000, which 
will be a lien against any other property that B may own. Such other 
property may then be levied on and sold to satisfy the $3,000 de-
ficiency judgment. 

In order not to impose too great a hardship on mortgagor-debtors. 
diflFerent schemes have been devised to limit the amount of deficiency 
decrees.® A revaluation of the property at the time of the foreclosure 
is sometimes used if its value is less than the total debt, and this amount 
is deducted from the judgment. Many states have statutes limited to 
purchase money mortgages that provide in part that when a decree is 
granted for the foreclosure of any mortgage given to secure payment of 
the balance of the purchase price of real property, the decree shall pro-
vide for the sale of the real property covered by such mortgage for the 
satisfaction of the decree, but the mortgagee shall not be entitled to a 
deficiency judgment if the property sells for less than the amount due on 
the debt. The elimination of deficiency decrees rests on several theories: 
that the mortgagee loaned his money on the security of the land and not 
the personal credit of the purchaser-debtor; that a mortgagee-creditor 
should share with the debtor the risk of declining land value; and that 
if the land is the limit of the security, fewer inflationary and sounder 
loans will be made. 

® Handy v. Rogers, page 1036. 

R E A L E S T A T E M O R T G A G E C A S E S 

SIMPSON V. SIMPSON 
1960, (Fla.) 123 So.2d 289 

M. C. Simpson, a single man, executed and delivered a $10,000 demand 
note to his mother and as security for the note executed a mortgage on a 
house which he owned. The mortgage was recorded in 1953. No money 
had actually been loaned but the mother had agreed to make it available 
whenever Simpson requested it. In 1956, Simpson married the defendant 
and the home owned by Simpson was established as their homestead. On 
January 2, 1957, Simpson requested his mother to pay over to him the 
sum of $10,000 which she did. Simpson died in May, 1957. The plaintiff 
brought foreclosure proceedings and the lower court ruled that the mort-
gage was a valid claim against the homestead property. 

ALLEN , Chief Judge. This apparently is a case of first impression in 
Florida. 

The appellee insists that the mortgage was for future advances valid 
at the time the mortgage was recorded, which was prior to the marriage 
of the mortgagor. 

The appellant contends that there was no lien on the property until 
after the $10,000 was paid over to the mortgagor at his request, which 
was subsequent to his marriage to the appellant. . . . 

Courts and text writers have expressed a diversity of opinion on the 
question of the validity of mortgages to secure future advances, and as 
to the rights of mortgagees under such mortgages against subsequent 
purchasers and incumbrancers. Although formerly such mortgages were 
looked upon with disdain, their validity is now fully recognized and 
established. In the United States the weight of authority supports mort-
gages made in good faith for the purpose of securing future debts or 
future obligations as creating liens from the time the debts thereunder 
accrue except where local law prohibits. Thompson on Real Property, 
Vol. 9, section 4747 (1958 Replacement). 

The cases are not harmonious, however, on the issues involving the 
necessity that the advance be obligatory, whether the mortgage itself 
must indicate the future advance or the extent thereof and priorities as 
respects third parties. The cases in Florida have not always consistently 
followed the same view. . . . 

The novel or unusual intervening factor of the property acquiring 
homestead status prior to the advancement and the effect thereof appears 
to present a problem that has not been discussed by the courts of this 
state. . . . 
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. . . The rule that a mortgage, deed of trust, or purchase money or 
vendor's lien is not subject, or subordinate, to rights arising through the 
subsequent creation of a homestead has been applied in numerous cases 
which are collected and discussed in Annotation 123 A.L.R. 427. 

In Ashdown Hardware Co. v. Hughes, 1954, 223 Ark. 541, 267 S.W. 
2d 294, the court cited the various authorities previously discussed herein 
and held that a mortgage for future advances becomes an effective lien 
from the time of its execution and recordation rather than from the time 
when each advance is made, where the making of the advances is obliga-
tory upon and not merely optional with the mortgagee notwithstanding 
the fact that intervening claims have been filed against the property. 

The appellant at the time of her marriage to M. C. Simpson and their 
move to their home was confronted with a homestead having thereon a 
recorded mortgage of $10,000 with an obligation on the part of Ethel 
May Simpson to pay $10,000 to M. C. Simpson on demand, which she 
subsequently did, thus the consideration would relate back to the time 
of the recording of the mortgage and become a valid lien against the 
homestead. 

The lower court was correct in his decree and is affirmed. 

NEWPORT et al. v. CHANDLER 
1944, 206 Ark. 974, 178 S.W.2d 240 

KNOX, J . The primary question presented by this appeal is whether 
under the circumstances disclosed by the record a warranty deed and a 
contract permitting the grantors to reacquire title constituted a mortgage. 
The contract was signed by appellant W. E. Newport and the appellee, 
and provides that appellants "have agreed to sell and have sold to the 
party of the second part (appellee) and the party of the second part has 
agreed to purchase and has purchased the following described property, 
to-wit": (Property description omitted). 

. . . The trial court found that under the circumstances the transaction 
constituted an absolute conveyance and not a mortgage to secure a debt, 

. . . The general doctrine prevails in this state that the grantor may 
show that a deed absolute on its face was only intended to be a security 
for the payment of a debt and thus is a mortgage. Since the equity upon 
which the court acts arises from the real character of the transaction, any 
evidence, written or oral, tending to show this, is admissible. If there is (\ 
debt existing with a loan of money in advance and the conveyance was 
intended by the parties to secure its payment, equity will regard and treat 
an absolute deed as a mortgage. However, the presumption arises that the 
instrument is what it purports to be; and, to establish its character as a 
mortgage, the evidence must be clear, unequivocal, and convincing. By 

this is meant, that the evidence tending to show that the transaction was 
intended as a security for debt, and thus to be a mortgage, must be suffi-
cient to satisfy every reasonable mind without hesitation. 

However, every case must, of necessity, depend upon its peculiar cir-
cumstances. No fixed rule can be laid down by which it can be ascer-
tained with mathematical certainty whether the proof has met the test 
above described. 

. . . One test which may be applied in determining the nature of the 
transaction is whether there exists mutuahty and reciprocity of rights 
between the parties. In other words, it may be helpful to determine 
whether the grantee has the right to compel the grantor to pay the con-
sideration named in the stipulation for reconveyance. If he can compel 
such payment the transaction is generally regarded as a mortgage, while 
if he cannot compel such payment the transaction is generally regarded 
as a conditional sale. 36 Am. Jur. Mtg. § 167. 

. . . After a careful review of the testimony we are unable to say that 
the finding of the Chancellor that the transaction was a sale, and not a 
mortgage to secure a debt, is contrary to the preponderance of the evi-
dence, and such findings, while not conclusive, are persuasive, and the 
decree is therefore, affirmed. 

KEHR V. BLOMENKAMP 
1960, (Neb.) 106 N.W.2d 179 

Blomenkamp on Feb. 16, 1955, executed a note for $15,000 to Kehr 
secured by a mortgage. On November 14, 1956, a mortgage on the same 
real estate was given to Melville Investment Co. and on Dec. 3, 1956, a 
mortgage on the same property was given to Universal Surety Co. On 
June 1, 1956, when the balance on the note was $8000, the defendant 
executed another note to the plaintiff in this amount. Plaintiff sought to 
foreclose and the other mortgagees resisted. The lower court rendered a 
foreclosure decree and ruled that plaintiff had a first lien, Melville had a 
second, and Universal (appellant) a third. 

HEAGER, Justice. . . . The court adopted the theory of the plaintiff 
and in effect found and decreed that the mortgage given to the plaintiff 
by the defendants Blomenkamp on February 16, 1955, to secure the 
$15,000 note of even date thereof remained as security for the note for 
$8,000 given as of June 1, 1956, and as such was a first lien on the real 
estate. The further effect of the theory was that the note for $8,000 was 
a renewal note for the balance due on the other note, in consequence of 
which the obligation and security of the mortgage remained in full force 
and effect. 

The appellant on the other hand contends that the note for $8,000 was 
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a new obligation and transaction which was not secured by the mortgage. 
The principles of law on which this question must be determined were 

stated early in the decisions of this state. There has been no departure 
from the early statements. In Davis v. Thomas, 66 Neb. 26, 92 N.W. 187, 
189, it was said: "Nothing but payment or a formal release will discharge 
a mortgage. The existence of a lien securing the original loan furnishes a 
presumption that any renewal was not a discharge of the original, where 
the renewal is not secured." 

This principle was approved in Auld v. Walker, 107 Neb. 676, 186 N.W. 
1008, 1009. The following was also said in this case: "The talcing of a new 
note for an existing note is a renewal of the old indebtedness, and not a 
payment of the debt, unless there is a specific agreement between the 
parties that the new note shall extinguish the original debt." . . . 

By what was said in these cases it is clear that the specific agreement 
that a new note will extinguish the original debt must be one between the 
parties to the transaction. 

In the record before this court there is no evidence either direct or 
circumstantial in proof of a specific agreement between the plaintiff and 
the defendants Blomenkamp that the note for $8,000 should or would ex-
tinguish the original debt. . . . 

The decree of foreclosure and the allocation of priority of liens was 
correct. The mortgage of the appellant is by its terms subject to that of 
the plaintiff and of the Melville Investment Company. On its face and as 
a part thereof it is stated that it is "subject to prior mortgages of record." 
The other two are prior mortgages of record. 

The judgment of the district court is affirmed. 

PERKINS V. BROWN et at. 
1934, 179 Wash. 597, 38 P.2d 253 

STEINERT, J. This is an action to recover upon a promissory note and 
to foreclose a real estate mortgage given as security therefor. Plaintiff 
obtained a decree of foreclosure and also a money judgment against the 
makers of the note and the grantee of the mortgaged property for the fxill 
amount thereof, with interest and costs, plus the amount of taxes paid by 
the mortgagee. The grantee has appealed from the money judgment. 

. . . When the present action was instituted, appellant here was made a 
party, on the theory that by the contract above referred to it had assumed 
to pay the Brown mortgage. 

The trial court held that, as a matter of law, the Brown note, herein 
sued on, had been assumed by appellant, by virtue of the terms of its 
contract with the storage company, and that therefore appellant was 
liable for the deficiency remaining after the sale of the mortgaged prop-
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erty. The one question presented by this appeal relates to the liability of 
appellant for any deficiency so remaining. 

The principal dispute between the parties is with reference to the con-
struction to be given to the word "reimburse" used in paragraph 1 (a) of 
the contract. (". . . for which mortgage the purchaser herein agrees to 
reimburse the vendor. . . .") 

. . . We now come to the vital phase of the case. When the contract is 
read in its entirety and in connection with the deed that accompanied 
it, it becomes apparent, we think, that the word "reimburse" has an 
equivocal implication. The word itself, considered alone, is rather broad 
in its signification. According to Funk and Wagnall's Standard Dictionary, 
it is defined as follows: 

1. T o p a y back as an equivalent for what lias been abstracted, expanded, or 
lost; refund; repay; as, to reimburse one's expenses; 

2 . T o make return of an equivalent to; indemnify. 

. . . The rule undoubtedly is that the obligation of a grantee to assume 
and pay a mortgage debt must be established by evidence that is clear 
and conclusive, and cannot be established by inference. (Cases cited.) 
While the obligation need not be expressed in any particular language, 
yet the expression upon which reliance is placed must unequivocally 
show that the grantee has undertaken to pay the debt. If the language 
used in a written instrument is susceptible of different interpretations, 
extraneous evidence may be resorted to in order to ascertain the inten-
tion of the parties. People's Savings ir Loan Ass'n v. Cram, 172 Wash. 
117, 19 P.2d 667. 

We are of the view that the language of the deed and contract does not 
show a clear and unequivocal assumption by appellant of respondent's 
mortgage, and that the trial court was, therefore, in error in holding, as 
a matter of law, that it did. 

Judgment reversed. 

STALCUP V. EASTERLY 
1960, (Okl.) 351 P.2d 735 

BERRY , Justice. Plaintiffs sold city property to defendants. As of date 
of sale the property was subject to an insured FHA and a GI loan. It was 
provided in the deed from plaintiffs to defendants, and in a contract en-
tered into in connection with the sale, that defendants assumed and 
agreed to pay the referred-to loans. Defendants failed to timely satisfy 
the provisions of the loans and the mortgages securing the loans were 
foreclosed. The proceeds of the sale based upon judgment foreclosing 
the mortgages were insufficient to satisfy the loan obligations. . . . 
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Following payment of the deficiency, plaintiflEs instituted this action 
to recover the amount thereof. Their action is based upon defendants' 
breach of the agreement to pay the loans. . . . 

Following trial of case to the court, the court dismissed plaintifFs' ac-
tion. . . . 

It is stated in the first paragraph of the syllabus to State ex ret Com'rs 
of Land office v. Pitts, 197 Okl. 644, 173 P.2d 923, 924, that "Where a 
mortgagor conveys mortgaged land to a grantee who assumes and agrees 
to pay the mortgage, the relationship between the grantee and grantor is 
that of principal and surety, the grantee becoming the principal obligor 
of the mortgage debt and the grantor his surety." . . . 

In Johnson v. Davis, 146 Okl. 170, 293 P. 197, it is pointed out in the 
third paragraph of the syllabus that "Where a mortgage debt forms a part 
of the consideration for the purchase of land, the purchaser is bound to 
indemnify the mortgagor upon his payment of the debt." In the body of 
the opinion it is stated that "the defendant (grantee) was liable as on a 
contract on indemnity. PlaintifiTs (grantor's) cause of action against de-
fendant did not accrue to him until he had paid the deficiency judgment 
on the mortgage debt." . . . 

Reversed and remanded for new trial. 

HANDY V. ROGERS 
1960, (Colo.) 351 P.2d 819 

The plaintiff (Rogers) sold a hotel to the defendant (Handy) for 
$40,000 of which $34,000 was paid by a note secured by a deed of trust 
on the hotel. $6000 was paid in cash. The defendant entered into posses-
sion and made repairs in the amount of $4400. The operation of the hotel 
was not financially successful and the defendant abandoned the premises 
and employed a realtor to sell the property. The defendant ceased to 
make payments on the note and the plaintiff brought an action to recover 
on the note and to foreclose the deed of trust. The court entered judg-
ment for the plaintiff in the amount of $40,519. Special execution issued 
and plaintiff purchased the property at a sheriff"s sale on a bid of $1,000. 
The defendant contends that the plaintiff had fraudulently induced the 
sale by misrepresentation of the income received from the operation of 
the hotel. . . . 

D O Y L E , Justice. The court awarded damages to the plaintiff in the 
amount of $40,519. This figure . . . included the $34,000 owing on the 
note, $4,552.20 interest, $466.80 for insurance paid for by plaintiff, and 
$1,500 for attorney's fees. The court also ordered that the property which 
was secured by a deed of trust to the public trustee be sold at special 
execution by the sheriff of Teller County after thirty days' prior publi-

cation of notice of such sale and that the proceeds be applied first to the 
costs of the sale and then the balance to the judgment debt. A deed of 
trust may be foreclosed in court under our authority. Neikirk v. Boulder 
Nat. Bank, 53 Colo. 350, 127 P. 137. A supplemental record filed by the 
defendant indicates that the sheriff's sale was held and that the property 
was purchased by the plaintiff Emma Rogers for $1000. The outcome then 
is that the plaintiff now has the hotel, the improvements to which alone 
cost $4,400, the down payment of $6,000 and in addition has an unsatis-
fied judgment in excess of $40,000. That such a result may have been 
obtained through strict adherence to legal procedures does not mitigate 
its obvious harshness. The words of Mr. Justice Bradley in Graffam v. 
Burgess, 1886, 117 U.S. 180, 186, 6 S.Ct. 686, 689, 29 L.Ed. 839 are ap-
plicable here. 

It is insisted that the proceedings were all conducted according to the forms 
of law. Very likely. Some of the most atrocious frauds are committed in that 
way. Indeed, the greater the fraud intended, the more particular the parties t o 
it often are to proceed according to the strictest forms of law. 

It is the traditional duty of a court of equity to safeguard the interests 
of a mortgagor in the foreclosure of his equity of redemption. This power 
has been summarized by the Supreme Court in these words: 

In the absence of legislation, courts of equity have exercised jurisdiction in 
suits for the foreclosure of mortgages to fix the time and terms of sale and to 
refuse to confirm sales upon equitable grounds where they were found to b e 
unfair or inadequacy of price was so gross as to shock the conscience. 

Home Building ir Loan Ass'n v. Blaisdell, 290 U.S. 398, 446, 54 S.Ct. 
231, 243, 78 L.Ed. 413. . . . Similarly a court of equity possesses the 
power to examine an execution sale in the ordinary manner and to set 
aside an unconscionable sale. . . . The power to require confirmation of 
a foreclosure sale is inherent in a court of equity. 3 Jones, Mortgages, 
Sec. 2103. The requirement of confirmation constitutes an essential dif-
ference between a foreclosure sale and an execution in the ordinary man-
ner. 1 Glenn, Mortgages, Sec. 92 at 557. The employment of the sheriff 
to carry out the foreclosure sale has been approved by decision of this 
Court, Scott V. Burlington State Bank, 76 Colo. 582, 233 P. 835. 

When, however, the sale is carried out through the sheriff, a result 
such as that found in the present case is possible. Therefore, in the face 
of such possibihty, it is incumbent on a court of equity to supervise the 
sale in a manner such as that required by Rule 120, Rules of Civil Pro-
cedure. 

By proceeding as she did, plaintiff obtained a decree which neither 
referred to the statutory right of redemption, Denver Brick and Manufac-
turing Co. V. McAllister, 6 Colo. 261, nor reserved the right of confirma-
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tion of the sale. The results which followed indicate that the failure of 
the trial court to supervise the sale has resulted in serious prejudice. In 
fairness to the trial judge, it should be noted that the then attorney for 
defendant did not move to set aside the sale. As we view it, however, 
this fact should not operate to permit plaintiflE to obtain a double re-
covery and thus transform a claim for compensation into a highly profit-
able transaction. Although plaintiff is entitled to be made whole, she 
does not have the right to use the courts for the purpose of furthering an 
unconscionable enterprise. 

The effect of our holding here is not to establish an invariable rule for 
the conduct of foreclosure sales. We merely recognize and apply tradi-
tional equitable principles to a shocking and unconscionable condition. 
Where a result such as the present one occurs or is threatened the Court 
should remedy it or raise safeguards to prevent it. 

The sale of the property in question is hereby set aside and the case 
remanded. Upon remand, the decree should be amended so as to re-
quire the appointment of appraisers in connection with the foreclosures 
sale. It should also require a return and report cf sale and approval 
thereof by the trial court. If the trial court deems it necessary, a hearing 
should be had so that the court can be apprised concerning the actual 
value of the property. It goes without saying that the trial judge should 
disapprove any sale at a price which bears no relationship to the actual 
value of the property. 

The judgment is affirmed in part and reversed in paii: and the cause 
remanded for further proceedings consistent with the views herein ex-
pressed. 

Review Questions and Problems 

1. A loaned money to B and gave a note secured by a mortgage. It was 
provided that the mortgage would also be security for future ad-
vances which A might make to B, but A was not obligated to make 
any further advances. If A loaned additional amounts to B would the 
security of the mortgage extend to such amounts? 

2. A mortgages to B certain land that A now owns and certain land that 
he shall acquire later. The latter land is subsequently purchased, but 
is sold to C, who has no knowledge of the mortgage. Determine the 
rights of B and C. 

3. In April M gave P a note secured by a mortgage on his house. P on 
October 14 delivered the mortgage to the county recorder of deed.s. 
On October 18 a mechanic's lien was filed with the recorder for ma-
terials furnished by X for improvement of the house over a period 
beginning August 31 . On August 2 0 Y filed a lien for drilling an out-
side well that was begun on June 23 . Which party has priority of lien 
assuming each was ignorant of the other? W h a t effect would Fs re-
cording of the mortgage in April have had? W h e n did the mortgage 

become effective to prevent claims of other creditors becoming 
precedent to it? 

•4. A, desiring to borrow $ 1 5 , 0 0 0 , gives B an absolute deed as security 
for a loan of this amount. B executes an agreement to reconvey the 
property upon the payment of the debt and interest three years later. 
Is this a sale or a mortgage? 

5. A mortgaged his hotel to B. The mortgage contained a provision that 
A would replace the furniture in the hotel as it became necessary and 
that the mortgage would cover any furniture thereafter purchased. A 
purchased furniture and gave a chattel mortgage to X. As between 
B and X who has a better claim to the furniture? 

6. A sells B property which has a $ 1 0 , 0 0 0 mortgage on it in favor of C. 
B purchases the property subject to the mortgage. The property de-
clines in value and, at the maturity of the mortgage debt, is foreclosed 
and sells for $8 ,000 . May C recover the deficit from BP May he re-
cover from A, assuming that A is the mortgagor? Would the result 
differ if B had assumed the mortgage debt? 

7. A loaned $25,000 to B and received a note secured by a mortgage on 
real property. Thereafter A learned that B had obtained title to the 
mortgaged property from the former owners by fraud. Should A be 
allowed to foreclose the mortgage upon failure to pay the install-
ments on the note? 

8. M gave a negotiable note to P secured by a mortgage. P transferred 
the note to H by indorsement, but there was no mention of the mort-
gage. W h o may foreclose? If the note was overdue when II received 
it, may M assert an equitable defense in the foreclosure proceeding? 

9. A mortgaged property to B as security for a note. Thereafter B trans-
ferred the note to X but did not specifically transfer the mortgage. 
Would X obtain the benefit of the mortgage? 

10. A was the holder of a promissory note secured by a mortgage on real 
estate. The note was not paid and 2 1 years after its due date the 
mortgagee brought suit to foreclose the mortgage. Should he succeed? 

n . M gave P a note secured by a mortgage on realty. The note was pay-
able in monthly installments with an option given to the payee-
mortgagee to accelerate the due date of the entire sum upon a 1 5 day 
default. M paid several installments, then defaulted as to the April 11 
payment. M sent payment by mail the 29th. Can P on May 2 acceler-
ate the due date of the entire obligation and foreclose? 

12. A holds a first mortgage on land of $ 1 5 , 0 0 0 and B has a second mort-
gage of $ 6 , 0 0 0 . A forecloses, and the land sells for $18 ,000 . W h a t are 
the rights of the parties? 

13. A purchased a house from B in 1941 and executed a contract calling 
for a $ 7 0 0 down payment and the balance of $ 5 , 4 5 0 with interest to 
be paid at the rate of $ 4 2 . 5 0 per month. It was further provided that 
any default by A would give B the right to declare a forfeiture of A's 
interest. The checks for the June and August 1 9 4 6 payments were 
dishonored by the bank. B declared a forfeiture and A immediately 
tendered the amount of the checks. Should A's interest be forfeited? 
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Land lord 
and 

Tenant 

8-45. Relation created by lease. The relationship of landlord and 
tenant is created as a consequence of a lease, either express or implied, 
oral or written, and arises only when the tenant takes possession of the 
premises leased. No particular form of words is necessary to create the 
lease or the relation of landlord and tenant. The language used must be 
sufficient to indicate an intent to divest the landlord of possession and 
to vest possession in the tenant. The person giving up possession under 
the lease is called the landlord, or lessor, and the one coming into pos-
session by virtue of the conveyance is called the tenant, or lessee. The 
instrument which creates the relation is called a lease. It need not be in 
writing unless the period of time is such that it comes under the Statute 
of Frauds. The landlord, or lessor, grants possession of land or tenements 
in return for rent or other income on the part of the tenant, or lessee. 

The particular classes of tenancy are terms for years, tenancy at will, 
tenancy from year to year, and tenancy at sufferance. 

T Y P E S O F T E N A K C Y 

8-46. Tenancy for years. A lease for years is a conveyance between 
the lessor and the lessee by which the lessor grants the possession and 
enjoyment of property for a definite period of time and by which the 
lessee agrees to pay rent in money or other consideration, at the end of 
stated periods, during the term of the lease. The period of time must be 
certain and definite, or no estate for years is created. A lease for a period 
of time, depending upon a contingency which is not certain to happen, 
is not definite. Except when regulated by statute, a lease may be made 
for any period of time the parties may agree upon: it may be made for 
99 years, for 999 years, or for one day. 

8-47. Ternnination of lease. A lease for years terminates at the ex-
piration of the period. Such lease does not terminate at the death of the 

1 0 4 0 
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lessee before the expiration of the term. A leasehold estate is personal 
property and passes to the personal representative of the lessee upon his 
death, and his estate is liable, as in any other contract, on the covenants 
in the lease for the payment of rent. If the property leased consists of 
rooms or apartments in a building, the destruction of the building by 
fire or otherwise terminates the lease and the liability of the tenant to 
pay rent. This is an exception to the general rule that a tenant remains 
liable for the rent on the premises, irrespective of injury or destruction by 
fire or other casualties. Where the tenant leases the land as well as the 
building, destruction of the building does not destroy all the premises; 
whereas, in a lease of rooms or of an apartment, the whole of the premises 
leased is destroyed and the enjoyment of the premises contracted for be-
comes impossible, because nothing remains upon which the lease can 
operate. It is customar)' in the ordinary lease of property to insert a 
clause which effects a termination of the lease in case an important build-
ing is destroyed or materially damaged. 

8-48. Rights of tenant after term. In the case of a tenancy tor a teim 
of years, the interest of the lessee ceases at the end of the period, the 
landlord being under no duty to give him notice. During the term, the 
tenant has a right to remove those movable fixtures which he has in-
stalled, and, if they are not moved before the expiration of the term, 
svich fixtures become a part of the realty and the property of the land-
lord. If, during the term, the tenant has sown crops which mature after 
the term, the right to such crops passes to the landlord with the reversion. 

8-49. Tenancy at will. Where the lease is for no definite period, but 
at the will of the lessor or lessee, it is said to be a tenancy at will. A 
tenancy at will may be either express or implied, and, if the landlord-
owner permits a person to occupy his premises an indefinite period of 
time, a tenancy at will is said to be created by implication. Such a 
tenancy may be terminated at any time by either the lessor or the lessee, 
and the death of either terminates such tenancy. Under some jurisdic-
tions, it is necessary to give reasonable notice of such termination;^ 
whereas, under others, the landlord may terminate the tenancy at any 
time. Where the landlord terminates a tenancy at will, the tenant is 
entitled to the unmatured crops and may enter upon the property for the 
purpose of harvesting them at maturity. 

8-50. Tenancy from period to period. When a tenant holds over after 
the termination of a lease for a definite period and remains in possession, 
and the landlord accepts rent, a tenancy from period to period is cre-
ated. Also, if a lease is invalid for failure to comply with the Statute of 
Frauds and if entry has been made and rent paid, a tenancy from period 
to period arises if annual rental has been paid. If the original lease calls 

1 Covina Manor v. Hatch, page 1049. 
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for a monthly rental, rather than an annual rental, or if the period of the 
original lease was for one month, a holding over creates only a month-to-
month tenancy. If the original lease called for an annual rental, the 
tenancy becomes one from year to year. The two leases differ in regard to 
the notice that is required to terminate them. At common law, a lease 
from year to year could be terminated by either party only if notice of 
the desire to terminate was given at least six months before the year ex-
pired. Failure on the part of the landlord to give such notice made it 
possible for the tenant to remain another year. A month-to-month 
tenancy was terminable by giving at least 30 days' notice before the dose 
of the particular month in which it was to be terminated. The customary 
written notice now provided for iu state statutes, is 60 days for a year-
to-year tenancy and 30 days for a period-to-period lease of less than a 
year. 

A tenant of farm land who holds it under a lease from year to year 
has the right to return and harvest those crops that have been planted 
prior to the time notice of termination is received. Leases from period 
to period, like leases for years, are not terminated by the death of the 
tenant or landlord. 

A lease from period to period may also result from an agreement at 
the time of letting. If the contract provides for a periodical payment of 
rental without any fixed duration, a tenancy from period to period arises. 

8-51. Tenancy a» sufferance. Where a tenant holds over without right 
after the expiration of a definite period, the landlord may treat him as a 
tenant at sufferance. Likewise, a tenant at sufferance is created if the 
original entry by the tenant was wrongful and otherwise than bv lease, 
and if such person continues in possession at the option of the landlord. If 
the owner accepts the payment of rent due after the expiration of a term, 
the acceptance is evidence of his intention to treat the party in posses-
sion as a tenant, and such act creates a new tenancy from month to 
month or for a period for which the rent was received.^ A tenancy at 
sufferance may be terminated at any time by the landlord. 

8-52. Difference between a lease and a license. A license is a mere 
privilege granted by one person to another to use his land for some par-
ticular purpose, without the licensor passing to the licensee any interest 
or estate in the land. A license merely gives one the privilege of coming 
on another's land without committing a trespass. It is personal, can be 
enjoyed only by the party to whom the privilege is given, and may be 
revoked at any time by the person granting the license. A license is not 
assignable, and even though given for consideration, it cannot be exer-
cised by any person other than the licensee. A demise or lease, however, 
is more than a license, in that it carries a present interest or estate in land 

^ Wingert v. Prince, page 1050. 
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for a definite period, and gives the right to the possession of the land and 
the exclusive occupation and enjoyment of it for all purposes set out in 
the lease. The granting of permission to place advertising signs and bill-
boards upon land or buildings is an illustration of a license. 

R I G H T S A N D D U T I E S O F T H E L A N D L O R D 

8-53. Right of landlord to enter upon premises. The estate of the 
landlord during the term of the lease is called a reversion. The lessee is 
the absolute owner of the premises for the purposes for which the lease 
is created. The tenant is in possession of the premises and the landlord 
has no right to interfere with the lessee's enjoyment and use of the land, 
except as provided by the lease. In the absence of an agreement, the 
lessee has the sole and exclusive right to the occupancy and control of 
the premises and may prevent the landlord from entering upon the 
premises or interfering in any way with the lessee's possession. 

Most leases provide, however, that the landlord may enter on the 
premises and place "to let" and "for rent" signs thereon. The landlord 
has the right to enter the premises to make a demand for rent. If the 
tenant abandons the premises, the landlord may enter for the purpose 
of taking care of them, without incurring any liability to the tenant as a 
trespasser. Care must be exercised in such cases to make it plain that the 
landlord is not consenting to the abandonment of the premises by the 
tenant. If the landlord accepts the surrender of the premises without 
protest, the lease is terminated by the mutual agreement of the parties, 
and the tenant is relieved of responsibility for loss in case the landlord is 
unable to find a new tenant. 

8-54. Right to recover for injuries to the premises. The landlord may 
recover from a third party who impairs the value of his reversionary in-
terest, that is, the estate after the expiration of the lease. For example, 
the destruction of the premises, or uses of the estate likely to ripen into 
easements—such as the laying of water pipes across the premises, re-
moval of part of the property, or construction of party walls—give the 
landlord a cause of action. The landlord has no right to recover for in-
juries to growing crops, as such an injury is an injury to the possession 
rather than to the reversion. However, an injury to trees or to standing 
timber, or the removal of line fences, would be an injury to the reversion, 
for which the landlord may recover. 

8-55. Warranty of landlord as to condition of premises. In general, 
there is no implied warranty that the premises are suitable for the use 
for which they are leased by the tenant. The duty of the lessee is to ex-
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amine the premises for defects, and, if he neglects to do so, or if he fails 
to provide against such conditions in his lease, he takes the premises at 
his peril. The landlord is under a duty to notify the lessee of unhealthful 
conditions of the premises, which may arise from latent defects; failure 
of the landlord to do so constitutes fraud and gives a right to the tenant 
to abandon the premises. 

8-56. Duties and liabilities of landlord as to repairs of premises. In 
the absence of an agreement, the landlord is under no obligation to re-
pair the leased premises.® Nor is there any implied covenant to rebuild 
or to repair property damaged by fire or other causes. The lessee takes 
the premises as they are and cannot bind the landlord for repairs vŝ ith-
out the latter's consent. A promise to repair on the part of the landlord 
after the lease has been executed is without consideration and cannot be 
enforced. However, in some states, if the premises are defective, a prom-
ise to repair is binding if the tenant notifies the landlord that unless such 
repairs are made, he will vacate the premises. In a few stat^ it is pro-
vided, by statute, that the landlord, in renting houses for habitation, shall 
keep them in repair fit for occupancy by human beings. Otherwise, the 
tenant may vacate after notice, without incurring liability for future rent. 
If a building is rented to two or more tenants, the landlord is obligated 
to keep in repair the portion of the building used in common by the vari-
ous tenants. The roof, common hallways, and the foundation must be 
cared for by him.* 

8-57. Recovery from the landlord for injuries occasioned by defects. 
In general, it may be said that the landlord is not liable to the tenant, 
his family, or guests for defects existing in the rented property. Since the 
landlord makes no warranty as to its condition, the tenant and his guests 
use the property at their peril. Even in those cases where the landlord is 
obligated by contract to repair or where common property is involved, 
the landlord's liability is generally based on carelessness. Unless he has 
been notified of the defect or has been negligent in failing to discover it, 
his failure to correct it will ordinarily result in no liability. 

The owner of business property, knowing that business invitees of the 
lessee will be constantly entering it to transact business, has an increased 
responsibility. The determination of this increased responsibility is a 
question for the jury. Whether the landlord is liable for injuries sus-
tained by business invitees and employees of the lessee as a result of de-
fects existing at the time the lease was created, or arising, thereafter, is 
a fact question. The jury must determine whether the condition of the 
premises was so dangerous as to subject persons using them to an un-

3 Hoover v. Wukasch et al., page 1051. 
* Holzer Displays, Incorporated v. 383 Lafayette Corporation, page 1052. 
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reasonable risk or whether the persons using them had knowledge of the 
danger and did not exercise due care.® 

A similar principle attaches to owners of property concerning passersby. 
An injury occasioned to a person passing by property, and which results 
from either original or use defects, must be compensated for by the 
landlord. 

R E M E D I E S F O R R E C O V E R Y O F R E N T 

8-58. Landlords lien. At common law a landlord has no lien upon the 
property of a tenant for unpaid rent. However, if the landlord is receiv-
ing part Qf the crop or produce of a farm as rent by usage, in some states 
he is given a lien on the crops. The landlord and the tenant may, by ex-
press provision in any lease, provide that the landlord be given a lien 
upon personal property of the tenant that is present upon the leased 
premises. In many jurisdictions statutes have been enacted expressly giv-
ing a landlord a lien for rent. Such statutes specify the property subject 
to the lien. The statutes of the various states should be examined to de-
termine the nature and extent of the lien. In some cases a lease that gives 
the landlord a lien on the personal property of the tenant for rent is in the 
nature of a chattel mortgage, and to be effective, the lease must be re-
corded, in order to protect bona fide purchasers and creditors. 

8-59. Suit on the lease. The landlord may recover for rent in an ac-
tion at law where the lease contains an express covenant to pay rent. 
The usual procedure for the recovery of rent is called distress for rent. 

8-60. Distress for rent. This is a common-law remedy by which the 
landlord may, by obtaining a distress warrant, seize the personal prop-
erty of the tenant to force payment of rent. In some states, it has been 
abolished by statute, and in other states, it has been adopted or changed 
by statute. Where a tenancy from year to year is ended by the landlord's 
giving notice to quit and the tenant holds over, no action for distress will 
lie—the only remedy being damages for the holding-over. In order for the 
landlord to distrain for rent, the tenant must owe him a certain definite 
sum of rent, payable in money or produce or other services as in arrears. 
The tenant has all the day on which the rent falls due in which to make 
payment, and suit cannot be brought until the morning after the day the 
rent is due. All the personal chattels of the defendant, which are not 
perishable, are subject to be distrained for rent. Usually book accounts 
of merchants and implements of trades or professions cannot be taken on 
distress; they are also exempt under the statutes. If the rent is paid prior 

s O'Neill V. Sherrill et al., page 1053. 
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to an authorized sale, it is the duty of the landlord to return the property 
in the same condition as it was when it was distrained. 

8-61. Place of distraining. Only property that is on the premises can 
be distrained or taken for rent. If, however, the tenant fraudulently re-
moves his property from the premises in order to avoid seizure, the land-
lord may follow and seize such property, provided it was removed by the 
tenant after the landlord had actually come to distrain. By statute, the 
landlord is permitted to follow property removed from the premises, and 
to levy distress after the termination of the tenancy; and in some jurisdic-
tions he has the right to distrain the tenant's property, even though it has 
not been on the leased premises. 

8-62. Procedure for distress. Under the statutes of some of the states, 
the landlord must make an aflBdavit setting forth his right to distrain 
and to secure a warrant to be levied by the proper court officers. The 
statutes provide for the time when notice of sale must be given both to 
the tenant and to the public, and, if the distress has been wrongfully 
made, a purchaser at such sale will acquire no title. The purchaser will be 
liable for damages for trespass. 

R I G H T S A N D L I A B I L I T I E S O F T H E T E N A N T 

8-63. Estoppel to deny landlord's title. A tenant, by virtue of his 
possession, is estopped from denying his landlord's title. The actual pos-
session of the premises gives an advantage to the lessee, and, by reason 
of this advantage, he has no right to question the title of the lessor. The 
lessee must surrender his possession before he may assert whatever title 
he has. He is then at liberty to recover the land if he can prove his right. 
Neither can the lessee claim title to the premises by reason of defects in 
the lease or by admissions on the part of the lessor. 

8-64. Duty of lessee to redeliver at expiration of term. There is an 
implied covenant in every lease that the lessee will redeliver the premises 
to the lessor at the end of the term, and, if the lessee wrongfully with-
holds possession, the lessor may sue and recover damages. The lessee is 
also under duty, at the expiration of the lease, to remove his personal 
property and to return the premises in the same condition as they were 
when he received them at the beginning of the term. This provision does 
not bind the lessee, however, to make payment for ordinary wear and tear 
from reasonable use of the premises or for actual destruction beyond his 
control. 

8-65. Duty of tenant as to care and repair of premises. In the ab-
sence of any agreement, the tenant is under duty to keep the premises 

LANDLORD AND TENANT 1047 

in repair, such as replacing doors and broken windows, repairing fences, 
and making ordinary repairs that are not permanent in nature but are 
necessary to keep the premises from deteriorating and unduly depreciat-
ing. The tenant usually is under no obligation to make substantial and 
lasting repairs, such as putting on new roofs, rebuilding walls, and other 
permanent improvements. The landlord and tenant may make agree-
ments as to the nature and character of repairs during the term; but, in 
the absence of such agreement, there is no implied liability on the part of 
the tenant to make such lasting repairs or to make repairs that were 
needed at the time he entered. 

8-66. Improvements by lessee in the absence of an agreement. There 
is no implied covenant on the part of the lessor to pay the lessee for 
improvements placed on the premises during the term of the lease, al-
though such improvements become part of the real estate and, upon 
the expiration of the term, revert to the lessor. If, however, the lessee 
makes improvements upon the land and wrongfully is denied the use and 
benefit of them by the landlord, he is entitled to recover for the reason-
able value of such improvements. In general, such improvements are 
usually for the benefit of the lessee, and under such circumstances, he is 
not entitled to recover from the lessor for improvements made by him 
during the term. Neither can the lessee, upon the expiration of the term, 
remove permanent improvements, placed by him upon the premises, 
which have become a part of the realty. 

8-67. Duty to pay rent. Where one party has the use, enjoyment, and 
possession of another's land, the law will imply an agreement on the part 
of such person to pay a reasonable rent for the premises, in the absence 
of an agreement to the contrary. In order to raise an implied promise to 
pay rent, it is necessary to show that the relation of landlord and tenant 
exists. Rent may be payable either in money or any other consideration 
agreed upon between the parties. The right to collect rent is a chose in 
action and may be assigned by the landlord, separate and distinct from 
his reversionary interest in the premises. In the absence of an agreement, 
the duty to pay rent arises at the end of a period, rather than at the be-
ginning. 

8-68. Defenses to liability for rent. A tenant may have a right to set 
up counterclaims against any action on the part of the landlord to re-
cover rent, if the landlord has violated any of the covenants in the lease. 
That is, if the lessor has interfered with the possession of the lessee to the 
damage of the latter, the tenant may set off such damage against rent 
due. If the landlord has evicted the tenant of the whole of the premises, 
the tenant will be relieved of his duty of paying further rents. Eviction 
may be actual or constructive.® If the landlord, through failure to per-

® Gillingham v. Goldstone, page 1054. 
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form substantially the terms of his lease, causes the premises to become 
untenable, so that the tenant is forced to give up possession, the latter is 
said to be constructively evicted. If the tenant remains in possession of 
the premises, hovî ever, he waives his defense of constructive eviction and 
is bound for the payment of the rent. Where the landlord is under duty 
to furnish heat and fails to do so and the premises become uninhabitable, 
the tenant may surrender possession and escape liability for future rents. 

A S S I G N M E N T A N D S U B - L E A S E 
D I S T I N G U I S H E D 

8-69. An assignment. An assignment of a leasehold by a lessee-
assignor is a transfer of all the unexpired interest held by the lessee at 
the time of the assignment.'' The assignee acquires the leased premises, 
whether he takes possession or not, on the same terms as those expressed 
in the head lease. By the assignment the lessee-assignor divests himself of 
privity of estate with the lessor, but does not divest himself of privity of 
contract. The assignment places the lessee in privity of estate with the 
lessor, entitles him to benefits of the lease, and subjects him to the 
burdens which run with the land. An assignee of a lease may bind him-
self to the landlord and the lessee-assignor, expressly or by implication, 
to perform the covenants in the lease. 

Whether the transfer creates an assignment or sub-lease is not always 
clearly defined. Thus, if the landlord is seeking to enforce the covenants 
in the head lease against the person in possession, the courts often find 
an assignment has been made instead of a sub-lease. However, if the 
lessee is seeking to recover from his transferee, the situation may be a 
sub-lease. 

In the absence of statutory restrictions and restrictive covenants pro-
hibiting an assignment of a lease for a definite term, a tenant has a right 
to assign his interest, without the consent of the landlord. In order to 
prevent restraints on alienation and hardship, covenants forbidding as-
signments are strictly construed. In order to avoid the forfeiture of the 
lease because of the assignment of the lease by the lessee in violation of 
the restrictive covenant, the courts will often construe the transfer as 
granting a temporary interest, mortgaging the term, or executing a sub-
lease. Such conduct is not in violation of the restrictive covenant. 

8-70. The sub-lease. There are generally enumerated several im-
portant differences between the assignment of a lease and the sub-
letting of the property. As stated above in § 69 by an assignment, the 

f Baehr v. Penn-O-Tex Oil Corporation, page 1055. 
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lessee transfers his entire estate to the assignee. However, when a tenant-
lessee sublets, he transfers to the sub-lessee only a part of his interest. 
By an assignment, the assignee is in privity of estate with the lessor under 
the same terms of the head lease and may become liable to the lessor for 
the performance of the lessee's covenants that run with the leasehold. A 
sub-lessee, however, is not in privity of estate with the original lessor, 
is not under the terms of the head lease, and is not entitled to its benefits 
or subject to its burdens. 

In a sub-lease it is said there always remains some reversionary or 
other interest in the lessee. This interest remaining in the lessee makes 
the relation between the lessee and sub-lessee like that of landlord and 
tenant. The lease grants to the sub-lessee a part out of the estate held by 
the lessee under the head lease. The interest or part retained by the 
lessee may be a portion of time, that is, three years out of ten; a right to 
surrender or terminate the main lease; or a particular segment of the 
premises. A sub-lease creates a new estate taken out of the original head 
lease. The original estate out of which another estate may be created is 
necessarily for a term. 

As in assignment of leases, a tenant may sublet without consent of the 
lessor, unless there are restrictive covenants to the contrary. These cove-
nants, however, are strictly construed against the lessor. Since the restric-
tions are for the benefit of the landlord, he may waive such restrictions 
or by conduct be estopped to enforce them. 

L A N D L O R D A N D T E N A N T C A S E S 

COVINA MANOR v. HATCH 
1955, 133 Cal. App.2d 790, 284 P.2d 580 

An action by Covina Manor in unlawful detainer to recover from Hatch 
possession of a dwelling house and damages to the premises. Judgment 
was given to the plaintiff for restitution and damages in the sum of $1,470, 
from which the defendant appeals. 

Defendant Hatch was an employee of the plaintiff. As such employee 
he was granted oral permission to move into the premises in question. 
There was no agreement concerning rent, it appearing that his right to 
occupy the dwelling was to continue as long as he was in the plaintiff"s 
employment. 

When defendant's employment terminated, plaintiff demanded posses-
sion, or $200 per month rent. Defendant Hatch remained in possession, 
alleging as one element of defense that he was a tenant at will and en-
titled under statute to three days written notice before vacation. 
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P A T B O S S O , J . . . . "A tenancy at will is an estate which simply confers 
a right to the possession of premises leased for such indefinite period as 
both parties shall determine such possession shall continue. . . . The 
tenant at will is in possession by right with the consent of the landlord 
either express or implied, and he does not begin to hold unlawfully until 
the termination of his tenancy. His estate is a leasehold and he holds in 
subordination to the title of the landlord." 51 C.J.S. Landlord and Tenant, 
5 156, p. 762. And "a permissive occupation of real estate, where no rent 
is reserved or paid and no time agreed on to limit the occupation, is a 
tenancy at will." 51 C.J.S. Landlord and Tenant, § 159, p. 766. See also 
Jones V. Shay, 1875, 50 Cal. 508; Hayden v. Collins, 1905, 1 Cal. App. 
259, 265, 81 P. 1120. It is equally well settled that "one who enters upon 
land by permission of the owner under a void parol contract, or under 
a void lease, or pending unexecuted negotiations for a written lease, is 
a tenant at will." (Cases cited.) 

Thus, under the authorities cited, whether we accept the testimony 
adduced upon behalf of plaintiff to the effect that defendants were 
granted oral permission to occupy the premises without specification as 
to time and absent any agreement for the payment of rent, or whether we 
accept defendants' version that they entered into possession of the 
property under a verbal agreement—invalid under the statute of frauds-
that the property was to be conveyed to them in consideration of services 
rendered or to be rendered by defendants, the status of defendants was 
that of tenants at will. . . . The plaintiff is not entitled in this action to 
damages for detaining the property unless is proves that it is entitled 
to possession. The action of unlawful detainer is a statutory proceeding 
and is governed solely by statute creating it. . . . 

Judgment reversed. 

WINSERT V. PRINCE 

1960, (Fla.) 123 So.2d 277 

In 1949, Prince leased land from Wingert for one year with the right to 
renew for another year. It was provided that Prince would erect a frame 
structure at his expense and that he could remove the same at any time 
or at the termination of the contract. After the term of the lease expired. 
Prince remained in possession, paying rent on a month to month basis. 
On May 8, 1959, the State Road Department filed condemnation pro-
ceedings against the land. The proceedings resulted in a judgment for 
$81,000. Prince brought this action claiming a right to a part of this sum 
as it included compensation for his buildings. The lower court granted 
him $2,993.68 and Wingert appealed. 
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GERMANY , JOHN, Associate Judge. The Princes remained in posses-
sion after June, 1951, the term provided for in the written lease, paying 
rent from month to month to and including June, 1959. The trial judge 
construed this to be a tenancy from month to month while the attorneys 
for the appellant and appellees are both agreed that the Princes were 
tenants at sufferance. As no award was made for any leasehold interest, 
it becomes moot for this court to determine the question of tenancy. 

. . . It is the contention of the appellant that the appellees were not 
entitled to any compensation for the value of the improvements on the 
premises. It is the further contention of the appellant that while the ap-
pellees may have had the right to remove the buildings and equipment "at 
any time or at the termination of their contract," such right terminated 
when the lease expired in June of 1951. The general rule seems to be that 
the tenancy arising from the tenants holding over with the consent of the 
landlord is presumed to be upon the same covenants and terms as the 
original lease so far as they are applicable to the new tenancy. See 32 
Am. Jur., Landlord and Tenants, Section 948; see also Rosamond v. Mann, 
Fla. 1955, 80, So.2d 317, 318, 49 A.L.R.2d 476. 

Statute providing that a holdover tenancy after written lease but without a 
written renewal shall be a tenancy at sufferance, hut if such holding over be 
continued with written consent of lessor then tenancy is a tenancy at will, does 
not release either landlord or tenants from implied obligation that holding over 
is subject to all covenants and terms of origina lease applicable to new situation. 

The decree of the lower court is affirmed. 

HOOVER V. WUKASCH et al. 
1955, (Tex. Civ. App.), 274 S.W.2d 458 

A R C H E R , C . J. . . . The suit was instituted by the appellee as landlord 
against appellant as tenant for the recovery of rents accruing on a rental 
covenant contained in a contract to lease. 

. . . The appellant seeks an avoidance from further performance of 
the rent covenant because of an alleged failure by appellee to perform 
an alleged covenant to repair the roof on the premises, which omission 
appellant asserts rendered the premises untenantable and alternatively 
that he should at least be entitled to an "offset or credit," because of the 
leaky condition of the roof. 

These affirmative contentions of the tenant presented a law question of 
whether the contract contained a landlord's covenant to repair the roof. 

. . . The trial court had a hearing on the motion for Summary Judg-
ment and concluded that in view of the admitted fact that the landlord 
was never given any written notice of necessity for repairs to the roof, 
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that the tenant did not have any legal excuse for his failure to fully per-
form his rent covenant, and rendered judgment for the amount both 
parties agreed should be paid if the trial court's judgment on such law 
question was correct. 

We believe that the trial court was justified in granting the motion and 
in rendering the judgment that was entered, as there were no genuine 
disputed issues of fact. 

A tenant takes rented premises as he finds them and there is no obliga-
tion upon the landlord to keep any part of them in repair unless expressly 
so covenanted, and any omission to repair will not excuse the tenant 
from performance of his rent covenant. 27 Tex. Jiir., 250, § 141; 33 Am. 
Jur. 521, § 657; Japhet v. Polemanakos, Tex. Civ. App., 160 S.W. 416, er. 
dism.; 27 Tex. Jur. 253, § 143. 

Paragraph 8 of the rental contract is as follows: 

Lessors shall not be liable for any damage that may result to any property of 
lessee or his tenants on account of failure to make repairs to the roof of said 
property until lessors shall have been given written notice of the necessity for 
such repairs and shall have had a reasonable time after receipt of such notice 
within which to make such repairs. 

It is apparent that the parties covenanted that there would be no duty 
on the landlord to repair the roof until the tenant gave the written notice 
of the necessity for such repairs. (Cases cited.) 

Judgment of the trial court affirmed. 

HOLZER DISPLAYS INCORPORATED v. 383 LAFAYETTE CORPORATION 
1960, 200 N.Y.S.2d 467 

E D G A R J. N A T H A N , JR . , Justice. This motion by plaintifF-tenant for 
summary judgment in an action against the owner of the premises for 
property damage allegedly resulting from water leakage. It has been 
established that the damage was caused by a blockage of the drain on the 
roof which resulted from collection of waste material discharged from 
hoppers maintained on the roof by another tenant. It appears that the 
water, accumulated because of the blocked drain, seeped down from the 
roof to a floor occupied by the defendant and from there to plaintiff's 
floor. It has also been established that defendant had actual knowledge 
of this situation for about two weeks prior to the incident herein alleged 
and had written letters to the tenant responsible requesting them to take 
steps necessary to remove the cause of the condition. It also appears that 
landlord frequently over a considerable period of time had advised the 
tenant owning the hopper that escaping material fell on the roof and 
blocked the drain. It is settled law that defendant having retained control 
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of the roof had the duty to maintain it in a reasonably safe condition 
{Loucks V. Dolan, 211 N.Y. 237, 105 N.E. 411). Therefore, absent any 
showing of contributory negligence, no matter how the blockage occurred, 
an owner of premises who fails to repair after ample notice of a defect 
must be held to be negligent (Kuperschmid v. Tauszig, 124 Misc. 548, 208 
N.Y.S. 464). Defendant here does not deny knowledge of the defective 
situation. It merely contends that by notifying the offender it did all that 
was necessary under the circumstances. This as a matter of law was in-
suflBcient. The owner had the primary responsibility to repair. . . . 

Motion for summary judgment is granted. 

O'NEILL V. SHERRILL et al. 
1953, (Mo. App.) 254 S.W.2d 263 

A N D E R S O N , J. This is an action for damages for personal injuries alleged 
to have been sustained by plaintiff when she fell on the premises of de-
fendants [landlord] located at the southwest corner of Maryland and 
Euclid Avenues in the City of St. Louis. The trial below resulted in a 
verdict and judgment for plaintiff in the sum of $3,600. From the judg-
ment, defendants have appealed. 

. . . Plaintiff was directed by her employer [lessee] to enter and leave 
the store by the rear door which led into the courtyard in question; and, 
in gaining access to the courtyard from the alley, it was necessary for 
plaintiff to enter the courtyard through the opening above mentioned. 

Immediately to the north of the entrance way through the concrete 
wall, at the place one would step upon, in stepping down from the alley 
to the courtyard, there was a rough, broken place in the surface of the 
concrete paving. The upper edge of the step was also badly cracked and 
broken. 

. . . In the case at bar, there was a rough, jagged and depressed area at 
the bottom of a twelve inch step-dovi'n from the alley. The condition was 
such tliat one attempting to step over it, as plaintiff tried to do in this 
case, could, without fault, suffer a loss of balance and fail to execute the 
step as intended. We believe that it was for the jury to say whether the 
condition was so dangerous as to subject persons using the entry to an 
unreasonable risk. 

. . . An owner or possessor of land may not be held liable to his 
licensees, whether business visitors or gratuitous licensees, for bodily 
injuries sustained by them and caused by a dangerous condition of the 
premises, if said injured person knew of the condition and realized the 
risk involved. The right of such person to enter the land is derived solely 
from the possessor's consent, which he is free to give or withhold at will. 
Therefore, the one entering the land under such invitation is entitled to 



1042 
REAL PROPERTY 

nothing more than knowledge of the dangerous condition which he may 
encounter, so that he may exercise an inteUigent choice as to whether the 
advantage to be gained from accepting the invitation is sufficient to 
justify the risk which he knows is inseparable from it. Knowledge on the 
part of the invitee dispenses with the duty to warn, and where the evi-
dence shows such knowledge, no breach of duty is shown; hence there is 
no actionable negligence. 

This rule, however does not apply where the relation of landlord and 
tenant obtains. (Cases cited.) In such cases, the required standard of care 
to be exercised by the landlord toward a tenant, and those standing in his 
right, though defined as the exercise of ordinary care, affords greater 
protection in that actionable negligence may exist even though the injured 
party may be aware of the defect and its dangerous potentialities. Thi.s 
solicitude on the part of the courts in the interest of the tenant, and those 
on the premises in his right, springs from the nature of the relationship 
involved and the necessities of the case. In the balancing of convenience, 
it is thought undesirable to compel a tenant to abandon the use of that 
portion of the premises under the landlord's control which contains a 
dangerous defect, provided that in using it due care is exercised. The 
tenant has paid for the use of it and, under the decisions, he and his 
invitees may use it unless the defect is of such a dangerous character that 
no reasonable person in the exercise of due care would use it. Roman v. 
King, 289 Mo. 641, 233 S.W. 161, 25 A.L.R. 1263; Restatement of the Law 
of Torts, Vol. 2, § 360. 

Judgment affirmed. 

GILLINGHAM v. GOLDSTONE 
1959, 197 N.Y.S.2d 237 

ARTHUR WACHTEL , Justice. Plaintiffs sue the defendants for return of 
security in the amount of $200 which had been given to the defendants at 
the time the parties entered into a lease on December 5th, 1958. The lease 
provided that the security would be forfeited if the tenant vacated "before 
one year." The tenants vacated on or about June 28th, 1959. 

The tenants contended that there was an actual eviction on June 28th, 
1959, and that the defendants breached the implied covenant of quiet 
enjoyment. The contention of actual eviction was not sustained. However, 
in the Court's opinion the preponderance of all the credible evidence 
supports a finding of constructive eviction, on the authority of Onward 
Construction Company v. Harris, Sup., Appellate Term, 1st Dept., 144 
N.Y.S. 318 and Purcell v. Leon, Appellate Term, 1st Dept., 83 Misc. 5, 
144 N.Y.S. 348. 
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The Appellate Term, 1st Dept. has recognized that "The tenants should 
be protected from insult." Page J, Manhattan Leasing Company v. 
Schleicher, Sup., Appellate Term, 1st Dept. 1913, 142, N.Y.S. 545, at page 
546. Where the landlord's conduct is "so grossly insulting and threatening 
in character as to seriously and substantially deprive the defendant of the 
beneficial enjoyment of the premises demised," and as a result, the tenant 
is forced to vacate the premises, there may be a constructive eviction and 
a breach of the covenant of quiet enjoyment (cf. Seabury, J., Onward Con-
struction Co. V. Harris, supra, 144 N.Y.S. 2d at page 318). Whether or not 
there are suflBcient facts to support a constructive eviction is a matter to 
be determined upon the circumstances of each case. 

Upon termination of the lease by constructive eviction, the tenant need 
not await the expiration date of the lease to recover the deposit. One 
Hundred and Forty-Two West Fifty-Seventh Street Company v. Trow-
bridge, Appellate Term, 1st Dept. 88 Misc. 70, 150 N.Y.S. 538. 

Accordingly, judgment for the plaintiffs $200 with interest from June 28, 
1959. 

BAEHR V . PENN-O-TEX OIL CORPORATION 
1960, (Minn.) 104 N.W.2d 661 

The plaintifiF, Penn-O-Tex Oil Corporation, leased certain gasoline filling 
stations to one Kemp under written leases. Kemp was purchasing a busi-
ness known as Webb Oil Company from the defendant, Baehr. Kemp 
became unable to meet payments due to defendant and on December 10, 
1955, gave defendant an assignment of accounts receivable and to become 
receivable, including rentals from the service stations which Kemp had 
sub-let to various operators. Thereafter the defendant collected rents paid 
by the operators of the filling stations and installed its agent in the Webb 
Oil Company's oflBce to run the business. No rent was paid to the plaintifiE 
during the period December 1, 1955 thru June 2, 1956. This action was 
instituted to recover rent for that period. The lower court ruled in favor 
of the defendant. 

LOEVINGER, Justice. . . . PlaintifiF contends that defendant is liable for 
the rents pursuant to M.S.A. § 504.04 relating to the liability for rent of 
persons in possession of land. . . . 

Apart from statute, the assignee of a leasehold in possession of leased 
premises is liable for the rent. There is a rebuttable presumption that one 
in possession of leased premises is there as an assignee of the lessee. Even 
without a formal assignment, one in possession may be an equitable 
assignee and subject to the covenants and obligations of the lease. An 
assignment occurs where, and only where, a lessee transfers his entire 
interest, without regard to the form of the transaction. However, the 
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liability of an assignee arises by privity of estate, rather than privity of 
contract, and thus may be terminated by further assignment. 

'Tossession" is a chameleon-like term which takes its meaning from its 
context both in common speech and in legal terminology. The term is 
used interchangeably to denote the legal concepts of "actual possession" 
and "constructive possession." With reference to land, the legal concept 
of "actual possession" is substantially the same as "actual occupancy," 
which means physical presence upon and control of premises. "Construc-
tive possession" is more diflBcult to define. It is usually said to mean the 
legal right to possession which follows from title without actual possession. 

In any event, it is unnecessary in this case to attempt further refinement 
of these definitions. The mere assignment, as security for a debt, of the 
right to receive rents from a sublessee is not sufficient under the authori-
ties to amount either to an assignment of the lease or to possession of the 
leased premises. The fact that defendant installed its agent in lessee's 
oflBce to receive sums due lessee and assigned to defendant does not render 
defendant liable to pay lessee's rents to plaintifî . . . . 

Affirmed. 

Review Questions and Problems 

1 • A, an invalid, owned 100 acres. He permitted B to faim the land for a 
period of several years, in return for a yearly sum and the care for A. 
B provided seed, equipment, and all labor. There was no written 
agreement. What is the relation between A and B? If B mortgaged 
one year's crop after it was growing would A have a lien prior to that 
of the mortgagee? If A dies in the summer, may his heirs evict B and 
require him to release the year's crop? 

2. A is a tenant at will on B's fann. B terminates the tenancy after A has 
planted certain crops. May A return and harvest the crops? Suppose 
the lease had been for a definite period? Suppose it had been a 
tenancy at sufferance? 

3. A was negotiating with B for the lease of premises owned by B. Dur-
ing the negotiations A moved into the premises. W h a t is A's status? 

4. A leased premises to B and gave permission to B to sublet. B sublet 
to C who destroyed the building by fire. Can A recover the value of 
the building from B ? 

5. A leased to B certain premises for dwelling purposes. Unknown to B, 
there was a buried cesspool under the basement. The pool was not 
properly covered and the house became uninhabitable. Had B a right 
to terminate the lease? 

6. During the period of a lease the ceiling in the leased premises re-
quired repair. The tenant contended that the obligation to repair 
rested with the landlord. Is he correct? 

7. L claimed to own land upon which T entered with L's permission, 
paying $ 4 5 . 0 0 monthly to L . If L does not ovm the land, may T de-
fend on this ground if L seeks to evict T? 

8. O leased certain business property to T for ten years at an annual 
rental of $ 1 8 , 0 0 0 , payable in monthly installments of $1 ,500 . At the 
end of three years T assigned the lease to A, who remained in posses-
sion for only two of the remaining seven years. Is A liable in damages 
to either O or T? Is T liable to O, assuming O assented to the assign-
nient? 

9. O leased property to T for one year at $ 1 , 5 0 0 a year, payable in 
monthly installments of $ 1 2 5 a month. After the termination of the 
lease, T remained in possession for twenty-three months and paid 
$ 1 2 5 a month to O. On the closing day of the twenty-third month, O 
gave T notice to vacate the property. What are the rights, if any, of T? 

10. L , owner of certain land, leased it to T for seven years with a R e -
vision that at the expiration of the period "Lessor reserves the right 
to sell, lessee shall have first option to buy; but if lessor elects not to 
sell lessee is granted the privilege of renewing this lease." At expira-
tion L offered to sell to T for $ 3 6 , 0 0 0 but the market value was only 
$ 9 , 0 0 0 which T offered to pay. There were no offers by others. If L 
won't sell for $9 ,000 , what may T do? 

n . W delivered furs to A for treatment. A was the tenant of B and had 
leased only a part of the building for his business. W s furs were 
damaged ks a result of the leaky roof in the building. Ts B liable in 
damages to W? 
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8-71. Nature. Mechanics' lien laws are the result of legislation that 
makes possible liens upon real estate where such real estate has been 
improved. The purpose of such legislation is to protect the laborer and 
materialman in the event of the insolvency of the owner or the contractor. 
The laws of the states vary slightly in the protection accorded and the 
procedure required to obtain it. For these reasons, the laws of the indi-
vidual state should be consulted in a particular instance. The sections 
which follow relate to provisions which are generally found in the various 
state laws. 

8-72. Persons entitled to lien. Those persons are entitled to a lien, 
who, by either "sxpress or implied contract with the owner of real property, 
agree: (1) to deliver material, fixtures, apparatus, machinery, forms, or 
form work to be used in repairing, altering, or constructing a building 
upon the premises; (2) to fill, sod, or do landscape work in connection with 
the same; (3) to act as architect, engineer, or superintendent during the 
construction of a building; or (4) to furnish labor for repairing, altering, 
or constructing a building. 

Those parties who contract with the owner, whether they furnish labor 
or material, or agree to construct the building, are known as contractors. 
Thus, practically any contract between the owner and another that has 
for its purpose the improvement of real estate gives rise to a lien on the 
premises in favor of those responsible for the improvement. To illustrate: 
a contract to attach a permanent fixture to a building or one to beautify 
a lawn would create a lien in favor of the contractor. 

In addition to contractors, anyone who furnishes labor, materials, or 
apparatus to contractors, or anyone to whom a distinct part of the contract 
has been sublet, has a right to a lien. These parties are customarily re-
ferred to as subcontractors. Their rights difiFer slightly from those of 
contractors, and some of these differences will be considered in later 
sections. 

In order that a lien for materials may be maintained, the material must 
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be furnished to the contractor or subcontractor.^ In addition, a record of 
the material furnished on each job is usually required. This procedure 
is necessary for two reasons: first, the record is essential to accuracy in 
the determination of the amount of the lien; and, second, it is evidence 
that the contractor is not his own materialman. If the material is sold on 
the general credit of the contractor and no record of the deliveries is 
kept, title passes to the contractor, and he becomes his own materialman 
so that the original materialman is not entitled to the lien.̂  

The lien of a party furnishing building material arises as soon as the 
material is delivered to the premises. On the other hand, one who sup-
plies equipment or machinery receives a lien only if he can show that the 
goods delivered have become a part of the completed structure. 

8-73. Against whom does the lien arise. Any interest in real estate 
may be subjected to a lien. A fee simple, a life estate, or a lease for years 
may have a lien against it, depending on the nature of the contract. If the 
owner of the fee simple contracts for the construction, or authorizes or 
knowingly permits the improvement to be made, the lien is good against 
his interest as well as against the improvement. If a lessee, without the 
consent or knowledge of the owner, contracts for the constrtiction or 
improvement of property, the lien arises only upon the interest of the 
lessee.® To illustrate: A leases a vacant lot from B, with the understanding 
that A is to construct a building on the premises. Any lien created will 
affect the interests of both A and B. If A had not obtained B's consent to 
erect the building, the lien would have been created only against the 
interest of A. 

The improvement of real property should not give to the lien holder a 
right to disturb or destroy a prior mortgage. At the same time, there is 
no occasion to increase the protection of the mortgagee at the expense of 
the lien holder. Consequently, an existing mortgage is always given a 
superior lien on the value of the property in its unimproved state. In 
many states, however, if the improvement, or its value, can be segregated, 
the mechanic's lien will be superior on the improvement. Where separa-
tion is not feasible, a method of appraisal is usually provided for, to de-
termine what portion of the proceeds, at time of sale, are derived from 
the improvement. 

8-74. Formalities required to perpetuate lien. Under the law of most 
states the contractor's lien arises as soon as the contract is entered into. 
In order to protect the contractor against claims of innocent third parties 
who might purchase the property or obtain a mortgage thereon, the law 
provides that the lien must be made a matter of record within a certain 

1 Dealers Supply Co. v. First Christian Church, page 1061. 
2 Finney v. Story, page 1062. 
® Murray v. Zemon, page 1063. 
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time, usually three to four months after all work is completed. Failure on 
the part of the materialman to register his claim as required by the 
statute will result in the loss of the lien as against subsequent bona fide 
purchasers or encumbrancers.^ As between the owner and the contractor, 
however, the time limit may be extended somewhat beyond this period. 
During the four months' period, the lien is good against innocent third 
parties even though it is not recorded. 

To establish their liens, the subcontractors—materialmen, laborers, and 
others—must, within a relatively short period of time after they have fur-
nished the last of their materials or labor, either make the liens a matter 
of record, or serve written notice thereof on the owner, according to the 
particular state statute. The period most frequently mentioned by the 
various states is 60 days. 

8-75. Protection accorded the owner. The mechanics' lien law usually 
states that the owner shall not be liable for more than the contract price, 
provided he follows certain procedure outlined in the law. The law 
further provides that it shall be the duty of the owner, before making any 
payments to the contractor, to obtain from the latter a sworn statement 
setting forth all the creditors and the amounts due, or to become due, to 
them. It is then the duty of the owner to retain sufficient funds at all 
times to pay the amounts indicated by the sworn statements, provided 
they do not exceed the contract price. In addition, if any liens have been 
filed by the subcontractors, it is the owner's duty to retain sufficient money 
to pay them. He is at liberty to pay any balance to the contractor. If the 
amount retained is insufficient to pay all the creditors, they share pro-
portionately in the balance, except that most of the states prefer claims 
of laborers. The owner has a right to rely upon the truthfulness of the 
sworn statement. If the contractor misstates the facts and ob|ains a sum 
greater than that to which he is entitled, the loss falls upon the sub-
contractors rather than upon the ovraer. Under such circumstances, the 
subcontractors may look only to the contractor to make good their deficit. 
Payments made by the owner, without first obtaining a sworn statement, 
may not be used to defeat the claims of subcontractors, materialmen, and 
laborers. Before making any payment, it is the duty of the owner to re-
quire the sworn statement and to withhold the amount necessary to pay 
the claims indicated. 

Where the contractor is willing, the owner may also protect himself by 
stipulating in the construction contract a waiver of the contractor's lien. 
A waiver of lien by the contractor also waives the lien of the subcontrac-
tors, as they derive their rights through those of the contractor. Certain 
states require the owner to record such a contract before subcontractors 
begin work, in order that the agreement may bar their right to a lien. 

< Star Lumber & Supply Co. v. Mills, page 1064. 
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DEALERS SUPPLY CO. v. FIRST CHRISTIAN CHURCH 
1954, (Tenn. App.) 276 S.W.2d 769 

A bill to enforce a mechanics' lien for materials furnished in the con-
struction of a church building. From a decree in favor of the Dealers 
Supply Co. the defendants appealed. The defendant church alleges that 
the complainant's lien must fail because the materials sold were shipped 
to the subcontracting place of business which was not on the church 
property, and that it was intermingled with other supplies of the sub-
contractor, and later moved from its warehouse and then to the job; also 
that the material was sold to the subcontractor on open account, and that 
there is no evidence that such materials were for this particular job. There 
was evidence introduced to show that the Dealers Supply Co. left plans 
with the subcontractor for the purpose of having a "take-off" made for 
special materials for the church. 

MCAMIS, P . J . . . . We think the fact that the materials were fur-
nished on a "take-off" from the plans for the church building is sufficient 
to show that the materials were furnished for that particular job and, 
while it is true they were not shipped directly to the job but were shipped 
to the subcontractor's place of business, there is no proof that they were 
intermingled in a general stock of supplies on hand in the storeroom of 
the subcontractor and all of the proof shows that the materials invoiced 
by complainant to the subcontractor and allowed l)y the Chancellor were 
used on the job. 

. . . The case of Mills v. Terry Mfg. Co., 91 Tenn. 469, 19 S.W. 328 is 
relied upon in defendants' brief filed in this case. In the Mills case the 
materials were sold to a contractor on open account with no specifications 
or intent as to whom they should be sold or where they would be used. 
Here the record clearly shows that they were sold by the furnisher and 
bought by the subcontractor to be used in the church building and that 
they were actually used in that building to the extent of the Chancellor's 
decree. 

We think where a materialman, in good faith, sells and ships to a 
contractor or subcontractor materials intended for use on a particular 
improvement, if the proof shows that the materials were actually used on 
the job, it is of no consequence that the materialman did not himself 
deliver the materials at the site of the improvement. Standard Lumber Co. 
V. Field, 29 Wash.2d 327, 187 P.2d 283, 175 A . L . R . 309; 57 C.J.S., Mê  
chanics' Liens, § 42, pp. 532, 533. 
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Our statute. Code, § 7913 defines "materialman" or "furnisher" as 
follows: 

Materialman or furnisher means any person who, under contract , furnishes 
material to the owner, contractor , or subcontractor of any degree, on the site 
of the improvement or for direct delivery to the site of the improvement, or 
who specially fabricates materials for the improvement, and who performs no 
labor in the installation thereof. 

We think the statute contemplates that delivery of the materials may 
be made to the contractor or subcontractor at a place other than the site 
of the improvement, provided the delivery to the contractor or sub-
contractor is made with the intent that the materials will be later delivered 
to the job by the contractor or subcontractor and they are later so deliv-
ered. Where that operation has actually occurred and the materials 
actually have been used in the improvement, it hardly seems open to 
question that delivery was made to the contractor or subcontractor "for 
direct delivery to the site of the improvement." 

Finding no error, it results that the decree is in all respects affirmed 
with costs and the cause remanded for enforcement of the lien and the 
decree generally. 

FINNEY V. STORY 
1960, (Ala.) 123 So.2d 129 

GO ODWYN , Justice. This is an appeal from a final decree of the circuit 
court of Etowah County, in equity, in a materialman's lien suit. Code 
1940, Tit. 33, § 37 et seq. 

The only question presented is whether the complainants (appellees) 
met the burden on them of proving their allegations that the respondent 
(appellant) "entered into an oral contract" with them whereby they 
"agreed to and did furnish the defendant building materials, lumber and 
fixtures for the erection, repairing, altering or beautifying a house, build-
ing or improvement" upon respondent's lot in Gadsden. 

The cause was submitted to the trial court for final decree upon the 
pleadings and the testimony of witnesses taken orally before the register. 
In this situation we must weigh and consider the evidence de novo and 
arrive at a conclusion without the aid of any presumption in favor of the 
trial court's decision on the issues of fact presented. In other words, we 
must sit in judgment on the evidence as if at nisi prius. . . . 

After a full consideration of the testimony, in the light of the foregoing 
rule of review, we are at the conclusion that the complainants failed to 
meet the burden on them of proving the alleged contract. While one of 
them testified that in a telephone conversation had with respondent, 
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respondent agreed to pay for the materials delivered to respondent's con-
tractor, such agreement was denied by respondent. As we view the evi-
dence, taken as a whole, it is insuflBcient to show "a positive agreement 
between the materialman and the owner of the property." See Brewton v. 
Sessions, 264 Ala. 123, 125, 84 So.2d 763, 764; Lindsey v. Rohers, 260 Ala. 
231, 234 69 So.2d 445, 447. As said in the last cited case: 

. . . It must be kept in mind that a materialman's lien is a statutoiy creation 
and is not "allowable in equity independently of statute." Emanuel v. Under-
wood Coal ir Supply Co., supra ( 2 4 4 Ala. 4 3 6 , 1 4 So.2d 154) . In other words 
the lien must be perfected by compliance with statutory requirement that there 
be a valid contract of purchase between the materialman and the owner of the 
property. This may arise either by virtue of a positive agreement between the 
materialman and the owner of the property or where the statutory notice has 
been given by the materialman to the owner prior to the furnishing of the ma-
terials that the materialman will look to the owner for payment for the materials. 
(Buetiner Bros. v. Good Hope Missionary Baptist Church, 245 Ala. 553, 18 
So.2d 75 , 76) . . . . 

The decree appealed from is due to be reversed and one rendered here 
dismissing the bill. 

Reversed and rendered. 

MURRAY V. 2EMON 
1960 (Rehearing denied 1961), Pa. 167 A.2d 253 

The defendant Zemon leased property from defendant Sperling, the 
owner of the premises. The lessee arranged to renovate the buildings on 
the leased premises and entered into a contract with the plaintiff-con-
tractor. The work was completed but plaintiff was not paid. He now 
asserts a mechanic's lien against the interest of the defendant owner. The 
lower court held that no lien could be claimed. 

EAGEN , Justice. The narrow question presented is whether the facts 
pleaded in support of the lien satisfy the requirements of the Mechanics' 
Lien Act of June 4, 1901, P.L. 431 § 2 (49 P.S. § 24), which provides as 
follows: 

Nor shall any claim be valid against the estate of an owner, by reason of any 
consent given by him to his tenant to improve the leased property, unless it 
shall appear in writing, signed by such owner, that said improvement was in 
fact m a d e for his immediate use and benefit. 

. . . We must always bear in mind that this is not a common law action, 
but rather a claim to assert a peculiar type of lien against real estate under 
the provisions of a statute, strict compliance with which has always been 
demanded. Such liens are purely creatures of statutes; they did not exist 
at common law. Consequently, they are available only on such terms as 
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the Legislature saw fit to provide. . . . The right to the Hen arises not 
from the act of furnishing the labor and materials, but rather from the 
debt arising therefrom. . . . The right to file a mechanics' lien must have 
a contract as its basis. 

The written contract for the repairs involved herein was entered into 
between the claiming contractor and the tenant, Zemon. By its express 
terms, it manifests that the person agreeing to pay the bill was Zemon. 
No contractual relationship ever existed between the contractor and the 
owners whereby the latter agreed to pay the cost of the repairs or any 
portion thereof. No promise, by the owners, to pay for the repairs is 
asserted. The fact that the owners had knowledge of and consented to 
the repairs being made is not in itself sufficient. 

. . . If the law were otherwise, the cost of almost every alteration made 
by a tenant could be the subject of a lien against the owner. In order for 
the claim to be valid against the estate of the owner, where he is not a 
party to the contract, his consent must appear in the form of a written 
statement, signed by him, and which shall also state that the improvement 
is made for his immediate use and benefit. This is a condition precedent. 
The claim filed must on its face show the existence of such consent to 
satisfy this requirement. Every mechanic's lien must be self-sustaining. . . . 

. . . if the contractor desired to subject the estate of the owner to such 
a lien, it was his duty to inquire into the nature of the consent given, if 
any. His failure to do so is his fault alone. When consent, of the type 
required by statute as a prerequisite to such a lien, is lacking, no such 
lien may successfully be asserted. 

Judgment for defendant affirmed. 

STAR LUMBER & SUPPLY C O . v. MILLS 
1960, (Kan.) 349 P.2d 892 

FATZER , Justice. The plaintiff entered into a contract with one Mills 
whereby the plaintiff agreed to furnish lumber and materials and Mills 
agreed to construct houses on lots which he owned. The houses would 
then be sold and the plaintiff would be paid from the proceeds. After the 
houses were completed the plaintiff filed a mechanic's lien. The Statute 
requires that the lien statement be filed within four months from the time 
the last materials are furnished. The houses were completed on September 
29, 1956, and the statement was filed on March 21, 1957. However, the 
plaintiff introduced in evidence two tickets in the amount of $3.74 and 
$5.62 respectively, charged to Mills by one McClaskey, the contractor, 
for materials to make repairs to some of the houses. 

The plaintiff sought to foreclose the lien. 

MECHANICS' LIEN LAW^S • 1065 

. . . a careful examination of the record discloses there was ample 
evidence to support the trial court's findings that the two orders were not 
a part of the original contract of the parties to furnish materials and 
supplies to build the houses, but were materials purchased by McClaskey 
on two independent contracts with Mills to perform minor repairs on the 
houses. The findings accord with the holdings of this court that trivial 
isolated orders, as the plaintiff relies upon in this case, cannot serve to 
extend the time within which to file a mechanic's lien. . . . (Cases cited.) 

Not having complied with G.S. 1949, 60-1402 by filing its lien state-
ment within four months from September 29, 1956, the time the last 
materials were furnished under the original contract between the parties, 
the plaintiff's lien statement when filed on March 21, 1957, was fatally 
defective and no lien was created on the property involved. 

Review Questions and Problems 

1. A entered into a contract to purchase two Jots from B, the price to be 
paid upon delivery of the deed. A then contracted to purchase bviilding 
supplies from X for the construction of a building on one of the lots. X 
commenced on that day to make deliveries. Thereafter A borrowed 
money from Y and gave him a deed of trust on the property. The 
money was used to pay B who then gave A a deed to the property. A 
failed to pay for the materials furnished by X. Would X's mechanic's 
lien be superior to Y's lien? 

2. A agreed to furnish material and to install a heating plant for B at a 
cost of $300. B advanced to A $200 with which to buy the material. 
The material was purchased on credit, and A used the money for other 
purposes. A failed to complete the work, and B was compelled to pay 
C $150 for completing the job. May the materialman maintain his lien? 

3. A rented a plot of ground from B, with the understanding that A 
might have buildings constructed thereon, such as were necessary to 
the operation of an amusement park. The buildings were constructed 
under contract with A, but the various contractors were not paid. May 
they maintain a lien against BP 

4. A agreed with C to have the latter build a house at a cost of $4,000. 
The house was completed on January 15. On February 1 the property 
was sold to B, who had been informed by A that all contractors' bills 
had been paid. As a matter of fact C had received no money. May C 
file his lien as against B? 

5. A, an architect, drew plans for a building for B. A did not receive 
payments for his services. May he claim a lien upon the building? 

6. M gave P a note secured by a mortgage on his house in April. P on 
October 14 delivered the mortgage to the county recorder of deeds. On 
October 18 a mechanics' lien was filed with the recorder for materials 
furnished by X for improvement of the house over a period beginning 
August 31. On August 20 Y filed a lien for drilling an outside well 
starting June 23. Which party has priority of lien assuming each was 
ignorant of the other? What effect would P's recording of the mortgage 
in April have had? 
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7. L leased several rooms of his office building to T for five years for 
restaurant purposes. T contracted with C for a complete remodeling 
including installation of coffee urns, steam chests, a soda fountain and 
a metal hood over the kitchen stove, all of which w e r e at tached to the 
building when installed. C filed a mechanic 's lien against T's leasehold 
interest for all work done without specifying what amount was allo-
cated to the items just mentioned. Can C enforce such a lien on such 
an interest? 

G l o s s a r y 

Abandonment: The term applies to many situations. Abandonment of property is 
the giving up of the dominion and control over it with the intention to relinquish all 
claim to the same. Losing property is an involuntary act; abandonment is voluntary. 

When used with duty, the word abandonment is synonymous with repudiation. 
Abandonment of a child by its parents may be a criminal offense when such 

parents fail to perform their parental duty. 
Abandonment in divorce law means the voluntary separation or desertion of one 

spouse from the other. 
Abatement: The ending of a suit at law for want of proper parties. 
Abatement of a nuisance: An action to end any act detrimental to the public, such 

as a suit to enjoin a plant from permitting the escape of noxious vapors. 
Ab Initio: Latin phrase meaning, "from the beginning." A person who enters upon 

the land of another by pennission and thereafter abuses the permission becomes a 
trespasser ab initio; that is, he becomes a trespasser from the time he first entered 
upon the land. 

Abscond: To fraudulently hide or conceal one's self for the purpose of avoiding 
legal process. 

Absolute: Unconditional or unrestricted. Tliat wliicli is witliout relation to anotlier 
person or thing. The promise in a negotiable note is absolute or unconditional. 

Action ex contractu: An action at law to recover damages for the breach of a 
duty arising out of contract. There are two types of causes of action; those arising out 
of contract, ex contractu, and those arising out of tort, ex delicto. 

Action ex delicto: An action at law to recover damages for the breach of a duty 
existing by reason of a general law. An action to recover damages for an injury caused 
by the negligent use of an automobile is an ex delicto action. Tort or wrong is the 
basis of the action. See Action ex contractu. 

Actionable: The breach of any legal duty that will form the basis of a remedy 
by action. 

Ad damnum clause: A clause in a declaration or complaint of the plaintifE that 
makes the demand for damages and sets out the amount. 

Ad hoc: Latin words meaning, "for this." An ad hoc refers to a limited or par-
ticular sitiiation. An ad hoc decision means, for this purpose only. An ad hoc com-
mittee is one limited to a special purpose. An ad hoc attorney is one appointed to do 
a special task in a particular case. 

Adjective law: The rules of procedure used by and in courts for enforcing the 
duties and maintaining the rights defined by the substantive law. Adjective law pri-
marily involves matters of evidence, procedure, and appeals. It is also called remedial 
law. 

Adjudicate: The exercise of judicial power by hearing, trying, and determining the 
claims of litigants before the court. 

Administrator: A person to whom letters of administration have been issued by a 
probate court, giving such person authority to administer, manage, and close the es-
tate of a deceased person. 

1 0 6 7 
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Adverse possession: To acquire, by adverse possession, the legal title to another's 
land, the claimant must be in continuous possession during the period prescribed in 
the statute. This possession must be actual, visible, known to the world, with an in-
tention by the possessor to claim the title as owner as against the rights of the true 
owner. The claimant usually must pay tlie taxes and liens lawfully charged against 
the property. Cutting timber or grass from time to time on the land of another is not 
such adverse possession as to confer title. 

Affidavit: A voluntary statement of facts formally reduced to writing, sworn to, 
or affirmed before, some officer authorized to administer oaths. Such officer is usually 
a notary public. 

A fortiori: Latin words meaning "by a stronger reason." The phrase is often used 
in judicial opinions to say that, since specific proven facts lead to a certain conclusion, 
there are for this reason other facts that logically follow which make stronger the 
argument for the conclusion. 

Agency coupied witii on interest: When an agent has possession or control over 
the property of his principal and has a right of action against interference by third 
parties, an agency with an interest has been created. A, an agent, advances freight 
i or goods sent him by his principal. He thus has an interest in the goods. 

Agent; An agent is a person authorized to act for another (a principal). The term 
may apply to a person in the service of another, but in the strict sense an agent is one 
who stands in place of his principal. A works for B as a gardener and is tfuis a serv-
ant; but he may be an agent. If A sells goods for B, he becomes more than a servant. 
He acts in the place of B. 

Aliquot: A subdivision or portion of the whole. An aliquot part. 
Alter ego: Latin words literally meaning, "the other I ." In law an agent is the 

alter ego or other person for his principal. VVhen members of a corporation misuse 
the corporate entity, the courts look behind the entity that is the alter ego of the 
members. 

Annuity: A simi of money paid yearly to a person during his lifetime, which sum 
arises out of a contract by which the recipient or another had previously deposited 
sums in whole or in part with the grantor—the grantor to return a designated portion 
of the principal and interest in periodic payments upon the arrival of the beneficiary 
at a designated age. 

A priori: A generalization resting on presuppositions and not upon proven facts. 
Architect's certificate: A formal statement signed by an architect that a contractor 

has performed under his contract and is entitled to be paid. The construction con-
tract provides when and how such certificates shall be issued. 

Arguendo: A Latin word which means to make the case by way of argument or 
in an argument. 

Artisan's lien: One who has expended labor upon or added to another's property 
is entitled to the possession of such property as security until reimbursed for the value 
of labor or material. A repairs B's watch. A may keep the watch in his possession 
until paid by B for such repairs. 

Assignee: An assign or assignee is one to whom an assignment has been made. 

Assignment: An assignment is the transfer by one person to another of a right 
that usually arises out of a contract. Such rights are called choses in action. A sells 
and assigns his contract right to purchase B's house to C. A is an assignor. C is an 
assignee. Tlie transfer is an assignment. 

Assignment for tlie benefit of creditors: A, a debtor, has many creditors. An assign-
ment of his property to X, a third party, with directions to make distribution of his 
property to his creditors is called an assignment for the benefit of creditors. See Com-
positUm of creditors. 

Assignor: An assignor is one who makes an assignment. 
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Assumpsit: An action at common law to recover damages for the breach of con-
tract. Historically it was based upon an implied undertaking (the word "assumpsit" 
is a Latin word meaning, "undertaking") to properly perform a duty. 

Attachment: A legal proceeding accompanying an action in court by which a 
plaintiff may acquire a lien on a defendant's property as a security for the payment 
of any judgment which the plaintiff may recover. It is provisional and independent 
of the coiu:t action, and is usually provided for by statute. A sues B. Before judg-
ment, A attaches B's automobile in order to make sure of the payment of any judg-
ment that A may secure. 

Attorney at law: A person who has been granted a license by the state giving 
him the privilege of practicing law. 

Attorney In fact: A person acting for another under a grant of special power 
created by an instrumOTt in writing. B, in writing, grants special power to A to exe-
cute and deliver for B a conveyance of B's land to X. 

Auction: A method of conducting a public sale of property, personal or real, by 
an auctioneer who asks for bids and who, upon receipt of the highest bid, completes 
the sale either by receipt of the bid or upon the fall of the hammer. 

Auctioneer: A person who conducts a public competitive sale called an auction. 
He calls for bids and closes a bargain for the sale of the goods either by receipt of 
the highest bid or by the fall of the hammer. 

Authority: The power of government as evidenced by an executive order, by legis-
lation, or by the decision of a court. 

Bad faith: The term means "actual intent" to mislead or deceive another. It does 
not mean misleading by an honest, inadvertent, or careless misstatement. 

Bail (verb): To set at liberty an arrested or imprisoned person >ipon security's 
being given to the state by himself or at least two other persons that will appear 
at the proper time and place for trial. 

Bailee: A person into whose possession personal property is delivered. 
Bailment: A bailment is the delivery of personal property to another for a special 

purpose. Such delivery is made under a contract, either expressed or implied, that 
upon the completion of the special purpose, the property shall be redelivered to the 
bailor or placed at his disposal. A loans B his truck. A places his watch with B for 
repair. A places his furniture in B's warehouse. A places his securities in B Bank's 
safety deposit vault. In each case, A is a bailor and B is a bailee. 

Bailor: One who delivers personal property into the possession of another. 
Banic: An institution for the custody of, and the lending of, money; for the ex-

change and transmission of money by means of checks and drafts; and, if authorized 
by the federal government, for the issuance of bearer notes to be used as currency. 
Banks are regulated by federal and state legislation, and, if so authorized, may act as 
trustees in the administration of decedent's estates, and engage in the investment 
of trust funds. 

Bench: A term often used to designate a court or the judges of a court. Sometimes 
used to name the place where the judges sit. The term "bench and bar" means the 
judges and attorneys of the profession. 

Beneficiary: A person (not a promisee) for whose benefit a trust, an insurance policy, 
a will, or a contract promise is made. 

Bequest: A term used in a will to designate a gift of personal property. It is used 
synonymously w îth "devise" and often is construed to include real property. 

Bet: An ( U n d e r s t a n d i n g between two or more persons to place money or property 
with a third person, ultimate owneirship of such money or property to be determined 
either by the happening of an uncertain future event, not within the control of the 
parties concerned, or, upon the ascertaining of the truth of a disputed fact. 
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Bid: An offering of money in exchange for property placed for sale. At an ordinary 
auction sale a bid is an offer to purchase. It may be withdrawn before acceptance is 
indicated by the fall of the hammer. 

Bill for (padfie performance: The ns..iie given to a paper filed in a court of equity 
to compel the promisor of a contract to perform specifically that which he has prom-
ised. It will lie only when money damages as a remedy for breach of a promise would 
be inadequate and unjust. A promisor, having promised to convey land, may be 
compelled by the court to do so. The land and its title is what the promisee wanted, 
not money damages. 

Bill of credit: An evidence of debt that circulates as money or is used in discharge 
of obligations in any given commercial community. Warrants issued by public bodies 
are examples. 

Bill of lading: A contract signed by a carrier or his agent to deliver goods described 
in the contract to the person or persons designated by the shipper. The person to 
whom the goods are to be delivered is called a consignee and the shipper a consignor. 

Order bul of lading—A contract of carriage made to the order of the consignee or 
bearer. It controls the right to the goods. The carrier is under no duty to deliver the 
goods until tiie bill of lading has been surrendered. This bill of lading is negotiable. 

Straight bill of lading—A contract of carriage only. The carrier may deliver the 
goods to the consignee without receipt of the bill of lading. It is nonnegotiable. 

Bill of sale: A written evidence that the title to personal property has been trans-
ferred from one person to another. It must contain words of transfer and be more 
than a receipt. 

Binder: A memorandum evidencing temporary insurance issued by the insurer to 
the insured to cover a period of time during which the insured is considering formal 
application for a policy. Although incomplete as to specific terms, it is understood to 
include the normal provisions found in regular policies of insurance. 

Bond: A promise under seal to pay money. The term is generally used to designate 
the promise made by a corporation, either public or private, to pay money to bearer. 
U.S. Government Bonds; Illinois Central Railroad Bonds. ; 

The term also describes an obligation by which one person promises to answer for 
the debt or default of another—a surety bond. 

Booli aceonnt: A record of the debits and credits between persons evidenced by 
entries in a book. The record usually contains detailed statements of the transactions 
between the parties. It indicates rights and duties and is an assignable chose in action. 

Boundary: A term used to indicate the line of demarcation between two parcels 
of land. Boundaries of land are fixed by known markers or monuments. Whatever the 
computed distance may be, the known markers fix the boundary. 

Breach of eonfract: The failure of a promisor to perform his promise, thus giving 
» remedy to the promisee by way of damages; by an excuse for nonperformance; or 
by specific performance in equity. If the promisee has partly performed at the time 
of the breach, he is entitled to restitution. 

Broker: A person employed to make contracts with third persons on behalf of his 
principal. Such contracts involve trade, commerce, buying and selling for a fee 
(called brokerage or commission). 

BiT'lawc The rules adopted by the members or the board of directors of a corpo-
ration or other organization for its government. These rules must not be contrary to 
the law of the land, and they affect only the rights and duties of the members of the 
corporation or organization. They are not applicable to third persons. 

Call: An assessment upon a subscriber for partial or full payment on shares of 
unpaid steck of a corporation. The term may also mean the power of a corporation 
to make an assessment, notice of an assessment, or the time when the assessment is 
to be paid. 
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Call-in pay: Pay guaranteed by contract to workers called for work, who report 
and are ready, but to whom no work is made available. Sometimes used to designate 
pay for "featherbedding." See Featherbedding. 

Cancellation: The striking out of a signature or the destruction of a written in-
strument with the intention on the part of the person so acting to discharge either 
the party whose signature was stricken or the instrument or both. 

Capital: The net assets of an individual enterprise, partnership, joint stock company, 
corporation, or business institution, including not only the original investment, but 
also all gains and profits realized from the continued conduct of the business. 

Carelestneti: A word sometimes used synonymously with "negligence." It means 
lack of ordinary care; i.e., lack of such care as a man of diligence and care would 
exercise under the particular circumstances. 

Cargo: Between merchants, the word means the entire load of merchandise upon 
a ship. 

Carrier: A natural person or a corporation who receives goods under a contract 
to transport for a consideration from one place to another. A railroad, a truck line, 
a bus line, an air line. 

Carry on business: The phrase is used to define conduct or acts of persons, asso-
ciations, or corporations which occupy their time and attention, wholly or in part, for 
the purpose of making a living or profit, or both. The acts or conduct must be con-
tinuous or successive. Doing a single act of a particular business is usually not con-
sidered as carrying on a business. 

Cose: The term used to name a cause of action in a court of law or equity. Any 
issue which is to be heard, tried, and decided by a judicial tribunal may be called a 
case. 

Case (action on): The term distinguishes between a common-law action used as 
a remedy for damages resulting from the indirect consequences of a tort and a cause 
of action used to collect damages resulting from the direct result of a tort. Damages 
caused by a patent infringement would be a basis for "action on the case." The im-
mediate damages caused by A striking B's car would give rise to a remedy in tres-
pass, not case. 

Cose law: The law as found in cases decided by the courts. Through what is called 
"common law judicial process," the courts, by deciding cases, evolve legal principles 
that become law. This law is called "unwritten law," as distinguished from laws 
passed by Congress, state legislatures, and city councils. 

Casli: The word generally carries the idea of current coins-dollars, half-dollars, 
quarters, dimes, nickels, and pennies. It also includes paper money—United States 
silver certificates, and Federal Reserve bank notes. Legal tender as defined by the 
federal statute is cash. A check may be considered cash by the parties concerned, and 
if so tendered and accepted, will discharge a debt. Usually, however, a check is only 
conditional payment. The debt is not paid until the holder of the check receives the 
money at the drawee bank. 

Cash sale: A present exchange of goods for money. 
Cashier's check: A bill of exchange drawn by the cashier of a bank, for the bank, 

upon the bank. After the check is delivered or issued to the payee or holder, the 
drawer bank cannot put a "stop order" against itself. By delivery of the check, the 
drawer bank has accepted, and thus becomes the primary obhgor. Note that an ordi-
nary depositor after drawing a check, but before it is paid by the drawee bank, may 
countermand the same with a "stop order." 

Cause of action: When one's legal rights have been invaded either by a breach 
of a contract or by a breach of a legal duty toward one's person or property, a cause 
of action has been created. 
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Caveat emptor: These words express an old idea at common law—"let the buyer 
beware"—and mean that when goods are sold without an express warranty by the 
vendor as to their quality and capacity for a particular use and pvurpose, the buyer 
mvist take the risk of loss as to a 1 defects in the goods. The rule of caveat emptor 
applies at judicial sales. The buyer takes no better title than that held by the debtor 
or defendant. 

Caveat venditor: These words mean "let the seller beware" (in contradistinction 
to caveat emptor^"let the buyer beware"). Caveat venditor means that unless the 
seller by express language disclaims any responsibility, he shall be liable to the 
buyer if the goods delivered are different in kind, quality, use, and purpose from 
those described in the contract of sale. 

Certiorari: An order issuing out of an appellate court to a lower court, at the re-
quest of an appellant directing that the record of a case pending in the lower court 
be transmitted to the upper court for review. 

Cestui que truit: A person who is the real or beneficial owner of property held in 
trust. The trustee holds the legal title to the property for the benefit of the cestui 
que trust. 

Ciiarter: As to a private corporation, the word "charter" includes the contract 
between the created corporation and the state, the act creating the corporation, and 
the articles of association granted to the corporation by authority of the legislative 
act. The word is also used to define the powers and privileges granted to the corpora-
tion by the legislature. The states have enacted general laws for the purpose of the 
creation and organization of corporations. Formerly many corporations were created 
by special acts of legislatures. 

As to municipal corporations, charter does not mean a contract between the legis-
lature and the city created. A city charter is a delegation of powers by a state legis-
lature to the governing body of the city. The term includes the creative act, the 
powers enumerated, and the organization authorized. 

Ciiattei: The word "chattel" is derived from the word "cattle." It is a very broad 
term and includes every kind of property that is not real property. Movable prop-
erties, such as horses, automobiles, choses in action, stock certificates, bills of lading, 
arid all "goods, wares, and merchandise," are chattels personal. Chattels real con-
cern real property, such as a lease for years—in which case the lessee owns a chattel 
real. A building placed on real property by a lessee is a chattel real. 

Chattel mortgage: A formal instrument executed by a debtor called the mortgagor 
transferring an interest in a chattel to a creditor called a mortgagee, for the purpose 
of giving security for a debt. If the debt is not paid, the mortgagee may sell the 
chattel and use the proceeds to pay the debt. This proceeding is called a foreclosure. 

Ciiose in action: Words used to define the "right" one person has to recover money 
or property from another by a judicial proceeding. Such right arises out of contract, 
claims for money, debts, and rights against property. Notes, drafts, stock certificates, 
bills of lading, warehouse receipts, insurance policies are illustrations of choses in 
action. They are called tangible choses. Book accounts, simple debts, and obligations 
not evidenced by formal writing are called intangible choses. Choses in action are 
transferred by assignment. 

Circumitantial evidence: If from certain facts and circumstances, according to the 
experience of mankind, an ordinary, intelligent person may infer that other connected 
facts and circumstances must necessarily exist, the latter facts and circumstances are 
considered proven by circumstantial evidence. Proof of fact A from which fact B may 
be inferred is proof of fact B by circumstantial evidence. 

Civii action: A proceeding in a law court or a suit in equity by one person against 
another for the enforcement or protection of a private right or the prevention of a 
wrong. It includes actions on contract, ex delicto, and all suits in equity. Civil action 
is in contradistinction to criminal action in which the state prosecutes a person for 
breach of a duty. 
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Claim: A claim in a legal sense is a request by one person against another for the 
recovery of money or property. Such request must arise out of a right one person 
has against another, to do, or forbear to do, some act or thing as a matter of duty. A 
debt is a claim for money. A true owner claims the right to title and possessions of 
property. A claims damages because of an injury to his person by B. 

Claim and delivery: A statutory remedy for the purpose of recovering specific 
personal property claimed to be unlawfully withheld. If the property cannot be re-
turned, the action permits a remedy for money to the extent of the value of the 
property. 

Claimant: One who makes a claim. One who files a claim against a deceased 
person's estate. A creditor who files a claim against an insolvent debtor's estate. A 
material man who files a claim under the mechanics' lien law is a claimant. 

Client: A person who applies to or contracts with a lawyer for legal advice and 
services. 

Cloud on title: Words used to express the idea that there is some evidence of 
record which shows a third person has some prima facie interest in another's property. 

Code: A collection or compilation of the statutes passed by the legislative body 
of a state. Such codes are often annotated with citations of cases decided by the 
State Supreme Courts. These decisions construe the statutes. Examples—Oregon Com-
piled Laws Annotated, United States Code Annotated. 

Codicil: An addition to or a change in an executed last will and testament. It is 
a part of the original will and must be executed with the same formality as the origi-
nal will. 

Codify: To make a concise, systematic statement of the law. A compilation of legis-
lation is callcd a Code. Thus the Oregon Revised Statutes are called the Oregon Code. 

Cognovit: The name of a plea by which the defendant for the purpose of avoiding 
a trial admits the right of the plaintiff. It is an an.swer to the complaint often called 
a "narr" in a confession of judgment action. This remedy is often used to secure 
judgments on promissory notes. 

Co-insurer: A term in a fire insurance policy that requires the insured to bear a 
certain portion of the loss when he fails to carry complete coverage. For example, 
unless the insured carries insurance which totals 80 per cent of the value of the 
property, the insurer shall be liable for only that portion of the loss that the total 
insurance carried bears to 80 per cent of the value of the property. 

Collateral: With reference to debts or other obligations, the term "collateral" 
means security placed with a creditor to assure the performance of the obligator. It 
the obligor performs, the collateral is returned by the creditor. A owes B $1,000. To 
secure the payment, A places with B a $500 certificate of stock in X Company. The 
$500 certificate is called collateral security. 

Commercial law: That branch of the law used to designate the rules that determine 
the rights and duties of persons engaged in trade and commerce. The Law of Nego-
tiable Instruments, the Law of Partnership, and the Law of Sales are examples of 
commercial law. 

Commission: The sum of money, interest, brokerage, compensation, or allowance 
given to a factor or broker for carrying on the business of his principal. 

Commission merchant: An agent or factor employed to sell "goods, wares, and 
merchandise" consigned or dehvered to him by his principal, for a compensation 
called a commission. 

Commodity: "Goods, wares, and merchandise" that are the objects of sale within 
the channels of commerce. 

Common carrier: One who is engaged in the business of transporting personal 
property from one place to another for a compensation. Such person is bound to 
carry for all who tender their goods and the price for transportation. A common 
carrier operates a public utility and is subject to state and federal regulations. 
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Commimity property: AH property acquired after marriage by husband and wife 
other than separate property acquired by devise, bequest, or from the proceeds of 
noncommunity property. Community property is a concept of property ownership by 
husband and wife inherited from the civil law. The husband and wife are somewhat 
like partners in their ownership of property acquired during marriage. 

Company: The term "company" may apply to an unincorporated association en-
gaged in a trade or business, or it may apply to a corporation. In the construction of 
statutes, the term may be synonymous with corporation. Or it may refer to persons, 
a partnership, a joint stock company, or associations. 

Complaint: The first paper a plaintiff files in a court in a law suit. It is called 
a pleading. It is a statement of the facts upon which the plaintiff rests his cause of 
action. 

Composition of creditors: An agreement between creditors and their debtors by 
which they agree that the creditors will take a lesser amount in complete satisfaction 
of the total debt due. A owes B and C $500 each. A agrees to pay B and C $250 
each in complete satisfaction of the $500 due each. B and C agree to take $250 in 
satisfaction. Such agreement is called a composition of creditors. 

Compromise: An agreement between two or more persons, usually opposing parties 
in a law suit, to settle the matters of the controversy without further resort to hostile 
litigation. An adjustment of issues in dispute by mutual concessions before resorting 
to a law suit. 

Condemnation proceedings: An action or proceeding in court authorized by legis-
lation (federal or state) for the purpose of taking private property for public use. It 
is the exercise by the judiciary of the sovereign power of eminent domain. 

Condition: A clause in a contract, either expressed or implied, that has the effect 
of investing or divesting the legal rights and duties of the parties to the contract. In 
a deed, a condition is a qualification or restriction providing for the happening or 
nonha^gening of events that on occurrence will destroy, commence, or enlarge an 
estate. "A grants Blackacre to B so long as said land shall be used for church pur-
poses." If it ceases to be used for church purposes, the title to Blackacre will revert 
to the grantors. 

Condition precedent: A clause in a contract providing that immediate rights and 
duties shall vest only upon the happening of some event. Securing an architect's cer-
tificate by a contractor before he (the contractor) is entitled to payment is a condition 
precedent. 

A condition is not a promise; hence, its breach will not give rise to a cause of action 
for damages. A breach of a condition is the basis for a defense. In the above illustra-
tion, if the contractor sues the owner without securing the architect's certificate, the 
owner has a defense. 

Conditions concurrent: Conditions concurrent are conditions that are mutually 
dependent and must be performed at the same time by the parties to the contract. 
Payment of money and delivery of goods in a cash sale are conditions concurrent. 
Failure to perform by one party permits a cause of action upon tender by the other 
party. If S refuses to deliver poods in a cash sale, B, upon tender, but not delivery 
of the money, places S in default and thus may sue S. B does not part with his 
money without getting the goods. If S sued B, B would have a defense. 

Condition subsequent: A clause in a contract providing for the happening of an 
event that divests legal rights and duties. A clause in a fire insurance policy provid-
ing that the policy shall be null and void if combustible material is stored within ten 
feet of the building is a condition subsequent. If a fire occurs and combustible ma-
terial was within ten feet of the building, the insurance company is excused from its 
duty to pay for the loss. 

Conditional acceptance: Words used in an attempted acceptance that vary the 
legal effect of the offer. It is a counter offer. A offers B his house for $10,000. B re-
plies, " I will buy it if my lawyer approves the title." B's reply is a conditional accept-

GLOSSARY 1075 

ance or counter offer. A must accept B's condition to close the bargain. Also, a 
conditional acceptance may be made by the drawee of a bill of exchange. 

Confession of judgment: A voluntary submission to the jurisdiction of the court 
by a debtor permitting judgment to be taken against him without a formal trial. 
Such permission often appears in promissory notes giving consent that the judgment 
may be taken immediately upon default. See Cognovit. 

Consideration: An essential element in the creation of contract obligation. A detri-
ment to the promisee and a benefit to the promisor. One promise is consideration for 
another promise. This creates a bilateral contract. An act is consideration for a prom-
ise. This creates a unilateral contract. Performance of the act asked for by the prom-
isee is a legal detriment to the promisee and a benefit to the promisor. 

Consignee: A person to whom a shipper usually directs a carrier to deliver 
goods. Such person is generally the buyer of goods and is called a consignee on a 
bill of lading. 

Consignment: The delivery, sending, or transferring of property, "goods, wares, and 
merchandise" into the possession of another, usually for the purpose of sale. Con-
signment may be a bailment or an agency for sale. 

Consignor: The person who delivers freight to a carrier for shipment and who 
directs the bill of lading to be executed by the carrier is called a consignor or shipper. 
Such person may be the consignor-consignee if the bill of lading is made to his own 
order. 

Constitution: The Constitution of the United States constitutes the rules of organi-
zation of the United States and enumerates the powers and duties of the federal 
government thereby created. The constitutions of the several states prescribe the or-
ganization of each of the states and in general enumerate those powers not delegated 
to the federal government. 

Constructive delivery: Although physical delivery of personal property has not 
occurred, yet by the conduct of the parties, it may be inferred that as between them 
possession and title has passed. A sells large and bulky goods to B. Title and posses-
sion may pass by the act and conduct of the parties. 

Contemplation of insolvency: A debtor who, at any time, considering the state of 
his financial circumstances, decides that he will not be able in the future to pay his 
debts, contemplates insolvency. 

Continuing guaranty: An undertaking by one person to another person to answer 
from time to time for moneys to be loaned or goods to be sold to a third person. 
The term refers to the future liability of the principal for a series of future transac-
tions. It is usually revocable upon actual notice as to all future transactions. 

Convey: The transfer of the title to real property by means of a formal written 
instrument. 

Conveyance: A formal written instrument usually called a deed by which the 
title or other interests in land (real property) is transferred from one person to an-
other. The word expresses also the fact that the title to real property has been trans-
ferred from one person to another. 

Corporation: A collection of individuals created by statute as a legal person, vested 
with powers and capacity to contract, own, control, convey property, and transact 
business within the limits of the powers granted. 

Corporation de facto: If persons have attempted in good faith to organize a 
corporation under a valid law (statute) and have failed in some minor particular, but 
have thereafter exercised corporate powers, such is a corporation de facto. Failure 
to have incorporators' signatures on applications for charter notarized is an illustra-
tion of noncomphance with statutory requirements. 

Corporation de jure: A corporation that has been formed by complying with the 
mandatory requirements of the law authorizing such a corporation. 
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Corporeal: Physical things that are susceptible to the senses are corporeal. Auto-
mobiles, grain, fruit, and horses are corporeal and tangible and are called "chattels." 
The word corporeal is used in contradistinction to incorporeal or intangible. A chose 
in action (such as a check) is corporeal and tangible; or a chose in action may be a 
simple debt, incorporeal and intangible. 

Costs: Costs, in litigation, are an allowance authorized by statute to a party for 
the expenses incurred in prosecuting or defending a law suit. The word "costs," 
unless specifically designated by statute or contract, does not include attorney's fees. 

Counter-claims: A claim of the defendant by way of cross-action that the defend-
ant is entitled to recover from the plaintiff. It must arise out of the same transac-
tion set forth in the plaintiff's complaint, and be connected with the same subject 
matter. S sues B for purchase price. B counter-claims that the goods were defective, 
and that he thereby suffered damages. 

Countersign: To sign what has already been signed. A president of a corporation 
who signs checks previously signed by the treasurer, countersigns. To make official 
by an additional signature is to countersign. 

County warrant: A nonnegotiable instrument in the form of a bill of exchange 
drawn by the proper officer of the county, upon the county treasurer, directing the 
treasurer to pay out of a particular fund a sum of money to the order of the payee 
or bearer. School warrants, city warrants, and state warrants are of the same character. 

Coupon: Usually, interest certificates attached to term bonds. When the interest 
date is due, these coupons are cut off the original bond and cashed or sold. Such 
coupons may or may not be negotiable. The bonds to which such certificates are 
attached are called coupon bonds. 

Course of business: A retail merchant in selling goods to a customer (the con-
sumer) is acting in "due course of business," or in the "usual and ordinary course 
of business"; but a sale of his entire stock to one person from the point of view of 
his creditors, his insolvency, and his bankruptcy, is not a sale in due course of 
business. Such sale may be some evidence of a fraudulent transfer. 

Covenant: A promise in writing under seal. It is often used as a substitute for the 
word contract. There are covenants (promises) in deeds, leases, mortgages, and other 
instruments under seal. The word is used sometimes to name promises in unsealed 
instruments such as insurance policies and conditional sale contracts. 

Covenant (action on): The name of remedy at early common law for the breach 
of a promise under seal. 

Craft union; A labor organization hmited to members who liave special skills, such 
as typesetters, die workers, carpenters, plumbers, bricklayers, and so forth. 

Credit: The trust, confidence, or reputation a person has in the opinions of others, 
which permits such person to borrow money or obtain goods to be paid for in the 
future. X borrows money at the bank on his personal note. He has used his personal 
credit. Y sends goods to W on "90 days' credit." 

Creditor: One to whom a debt is owed. The term may also be applied to one who 
is entitled to enforce any right by a legal action. 

Creditor beneficiary: If a promisee is under a duty to a third party, and, for a 
consideration, secures a promise from a promisor which promise, if performed, dis-
charges the promisee's duty to the third party, such third party is a creditor bene-
ficiary. A owes C $100. B, for a consideration, promises A to pay A's debt to C. C 
is a creditor beneficiary. 

Creditor's bill: A bill filed by a judgment creditor in a court of equity to have set 
aside previous fraudulent conveyances, in order to find property upon which to levy 
execution. 

Cumulative voting: A stockholder in voting for a director may cast as many votes 
for one candidate for given office as there are offices to be filled multiplied by the 
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number of shares of his stock, or he may distribute this same number of votes among 
the other candidates as he sees fit. 

Currency: The joint resolution of Congress of June 5, 1933, 48 Stat. 112 provides: 
". . . all coins and currency of the United States (including Federal Reserve notes, 
and circulating notes of Federal Reserve banks and national banking associations) 
heretofore and hereinafter coined or issued shall be legal tender for all debts public 
and private. . . ." The terms "currency" and "current funds" now seem to include 
not only coin, silver. United States Notes, Treasury Notes, but also silver certificates. 
Federal Reserve notes, and National Bank notes. See Cash. 

Curtesy: If a child, issue of the husband, has been bom alive, then upon the death 
of the wife, the husband will be entitled to a life estate called "curtesy" in the 
wjiple of the wife's property. Such estates are now generally abolished by statute. 

Custody (law): Property taken by virtue of legal process is in "the custody of the 
law." Thus, a sheriff taking property in satisfaction of a judgment has it in his custody. 
Property in the hands of a receiver is in the custody of the law. 

Custody (person): One who is in jail or under the control of law enforcement 
officers is in custody. 

Custody (personal property): The word custody and possession are not synony-
mous. Custody means in charge of, to keep and care for under the direction of the 
true owner, without any interest therein adverse to the true owner. A servant is in 
custody of his master's goods. See Possession. 

Custom: The word custom is used interchangeably with "usage" and "course of 
trade," and means those rules and regulations which, by long practice and common 
consent, have become established as unwritten law. The silent assent over a long 
period of time of those affected constitutes the authority for the rules. 

Damages: A sum of money the court imposes upon a defendant as compensation 
for the plaintiff because the defendant has injured the plaintiff by breach of a 
legal duty. 

Dealer: One who makes a business of dealing; a merchant, broker, factor. One who 
buys and sells "goods, wares, and merchandise." 

Dealing: A broad term that implies buying goods to sell, selling goods, trading 
in goods, stocks, or bonds, as an avocation or business. A wholesale grocery deals in 
groceries. A bond broker deals in bonds. 

Debenture: A term used to name corporate obligations that are sold as investments. 
It is similar to a corporate bond. However, it is not secured by a trust deed. It is 
not like corporate stock. 

Debt: Any obligation to pay money. Ordinarily the term debt means a sum of 
money due by reason of a contract expressed or impUed. Broadly, the word may 
include obligations other than to pay money, such as the duty to render Services 
or deliver goods. 

Debt (action on): A common law remedy for the recovering of a sum certain 
in money. 

Deceit: A term to define that conduct in a business transaction by which one man, 
through fraudulent representations, misleads another who has a right to rely on such 
representations as the truth, or, who by reason of an unequal station in life, has no 
means of detecting such fraud. 

Decision (iudicial): The word "decision" may mean a final judgment of a court of 
last resort, a conclusion of law or facts, the opinion of the court, or the report of 
the court. Generally speaking, a decision means the judgment of the court as to the 
disposition of the case-for the plaintiff, for the defendant, or for neither. Decision 
must be distinguished from opinion. An opinion of the court constitutes the reasons 
given for its dfcisipn or judgment. The report of the case is a printing of the opinion 
and decision. 
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Declaration: At common law, a word used to name the plaintiff's first pleading in 
which are set out the facts upon which the cause of action is based. The word 
"complaint" is used synonymously with declaration. 

Decree: The judgment of the chancellor (judge) in a suit in equity. Like a judgment 
at law, it is the determination of the rights between the parties and is in the form 
of an order that requires the decree to be carried out. An order that a contract be 
specifically enforced is a decree. 

Deed: A written instrument in a special form signed, sealed, and delivered, that is 
used to pass the legal title of real property from one person to another. See Con-
veyance. In order that the public may know about the title to real property, deeds 
are recorded in th« Deed Record office of the county where the land is situated. 

Deed of tru»t: An instrument by which title to real property is conveyed to a trustee 
to hold as security for the holders of notes or bonds. It is like a mortgage except 
the security title is held by a person other than the mortgagee-creditor. Most cor-
porate bonds are secured by a deed of trust. 

De facto: Arising out of, or founded upon, fact, although merely apparent or 
colorable. A de facto officer is one who assumes to be an officer under some color 
of right, acts as an ofRcer, but in point of law is not a real officer. See Corporation 
de facto. 

Defalcation: A person occupying a trust or fiduciary relation who, by reason of 
his own fault, is unable to account for funds left in his hands, has committed a de-
falcation. The word often means to embezzle or misappropriate funds. 

Defamation: The use of words that are generally understood to impute some dis-
reputable conduct or moral delinquency about the person of whom they are spoken. 

Defendant: A person who has been sued in a court of law; the person who answers 
the plaintiff's complaint. The word is applied to the defending party in civil actions. 
In criminal actions, the defending party is referred to as the accused. 

Defense: The word "defense" applies to all methods of procedure used by the 
defendant and to all facts alleged by way of denial by the defendant in his response 
to the plaintiff's complaint. Demurrers, set-offs, pleas in abatement, answers, denial, 
confession, and avoidance are procedural means of defense. 

Deficiency [udgment: If, upon the foreclosure of a mortgage, the mortgaged prop-
erty does not sell for a sufficient amount to pay the mortgage indebtedness, such 
difference is called a "deficiency" and is chargeable to the mortgagor or to any person 
who has purchased the property and assumed and agreed to pay the mortgage. Illus. : 
M borrows $10,000 from B, and as security gives a mortgage on Blackacre. At ma-
turity M does not pay the debt. B forecloses and at a public sale Blackacre sell-s 
for $8,000. There is a deficiency of $2,000, chargeable against M. If M had sold 
Blackacre to C and C had assumed and agreed to pay the mortgage, he would also 
be liable for the deficiency. 

Defraud: To deprive one of some right by deceitful means. To cheat or withhold 
wrongfully that which belongs to another. Conveying one's property for the purpose 
of avoiding payment of debts is a transfer to "hinder, delay, or defraud creditors." 

Del credere agency: When an agent, factor, or broker undertakes to guarantee to 
his principal the payment of a debt due from a buyer of goods, such agent, factor, 
or broker is operating under a del credere commission or agency. 

Delectus personae: A Latin phrase used to designate a chosen or selected person. 
Partners are chosen persons—"a copartnership carinot be compelled to receive 
strangers . . . " since such "association is founded on personal confidence and de-
lectus personarum." Delectus personae is absent in joint stock companies. 

Delivery. A voluntary transfer of the possession of property, actual or constructive, 
from one person to another with the intention that title vests in the transferee. In 
the law of sales, delivery contemplates the absolute giving up of control and dominion 
over the property by the vendor, and the assumption of the same by the vendee. 
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Demand: A request by a party entitled, under a claim of right, that a particular 
act be performed. In order to bind an endorser on a negotiable instrument, a de-
mand must first be made by the holder on the primary party and such person must 
dishonor the instrument. Demand notes mean "due when demanded." The word 
"demand" is also used to mean a claim or legal obligation. 

Demurrage: Demurrage is a sum, provided for in a contract of shipment, to be 
paid for the delay or detention of vessels or railroad cars beyond the time agreed 
upon for loading or unloading. 

Demurrer: A procedural method used in a law suit by which the defendant admits 
all the facts alleged in the plaintiff's complaint, but denies that such facts state 
a cause of action. It raises a question of law on the facts, which must be decided by 
the court. 

Dependent covenants (promises): In contracts, covenants are either concurrent 
or mutual, dependent or independent. Dependent covenants mean the performance 
of one promise must occur before the performance of the other promise. In a cash 
sale, the buyer must pay the money before the seller is under a duty to deliver the 
goods. 

Deposit (In general): A bailment by which a person receives property of another 
to be redelivered on demand. 

Deposit (In banking): Special Deposit—A bailment relationship in which property 
is placed with the bank for safekeeping. Bonds in a safety deposit box. 

Specific Deposit—Money or commercial paper left with the bank for a special pur-
pose. The bank becomes an agent or trustee. Items for collection or payment of taxes 
are illustrations. 

General Deposit—Money placed in the ordinary checking accoimt or savings ac-
count, which creates a debtor-creditor relationship between the depositor and bank. 

Descent: T h e transfer of the title of property to the heirs upon the death of the 
ancestor; heredity; succession. If a pers(m dies without making a will, his property 
will "descend" according to the Statute of Descent of the state wherein the property 
is located. 

Destination: The "destination of goods" is the place of delivery as provided for in 
the shipping contract. The carrier is under a duty to deliver the goods at such a 
place unless ordered otherwise by the consignee. 

Detinue: A common law action to recover property. It is to be distinguished from 
trover, which is an action to recover damages for taking property, not the recovery 
of the actual property. 

Detriment: Legal detriment that is sufficient consideration, constitutes change of 
position or acts of forbearance by a promisee at the request of a promisor. See 
Consideration. 

Devise: A gift, usually of real property, by a last will and testament. 
Devisee: The person who receives title to real property by will. 
Dictum: An expression of an idea, argument, or rule in the written opinion of a 

judge that has no bearing on the issues involved and that is not essential for their 
determination. It lacks the force of a decision in a judgment. 

Directed verdict: If it is apparent to reasonable men and the court that the plain-
tiff by his evidence has not made out his case, the court may instruct the jury to 
bring in a verdict for the defendant or himself direct a verdict for the defendant. 
If, however, different inferences may be drawn from the evidence by reasonable men, 
then the court Cannot direct a verdict. 

Discharge: The word has many meanings. A servant or laborer upon being re-
leased from his employment is discharged. A guardian or trustee, upon termination 
of his trust, is discharged by the court. A debtor released from his debts is dis-
charged in bankruptcy. A person who is released from any legal obligation is dis-
charged . 
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Discount; If a seller reduces the price of his goods to a buyer, upon payment of 
cash, he has sold the goods at a discount. Illus.: "Cash 10 days 10 per cent." In 
banking, the term is applied to the purchase of negotiable instruments. 

Dfscratlon: A privilege of a judge, in absence of a definite rule of law, to decide 
a case upon its merits in light of what is fair, right, just, and equitable under the 
circumstances of the particular case. 

Dishonor: A negotiable instrument is dishonored when it is presented for acceptance 
or payment, and acceptance or payment is refused or cannot be obtained. 

Disputed claim: A bona fide controversy between two persons over the amount of 
an indebtedness that is unliquidated. 

Dissolution: Of a coiporation—The termination of a corporation at the expiration 
of its char ts , by the Attorney General of the state under proper statutory authority, 
by consolidation, or by the action of the stockholdCTS, is dissolution. 

Of a partnership—TTie termination of a partnership by the express will of the 
partners at a fixed or indefinite time, or by operation of law due to the incapacity, 
death, or bankruptcy of one of the partners, is dissolution. 

Dividend: A dividend is a stockholder's pro rata share in the profits of a corpo-
ration. Dividends are declared by the board of directors of a corporation. Dividends 
are cash, script, property, and stock. 

Domicile: That place that a person intends as his fixed and permanent home and 
establishment and to which, if he is absent, he intends to return. A person can 
have but one domicile. The old one continues until the acquisition of a new one; 
thus, while in transit the old domicile exists. One can have more than one residence 
at a time, but only one domicile. The word is not synonymous with residence. See 
Residence. 

Dominion: As applied to the delivery of property by one person to another, the 
word means the separation by the transferor or donor from all control over the pos-
session and ownership of the property and the endowing of the transferee or donee 
with such control of possession and ownership. See Gift. 

Donee beneficiary: If a promisee is under no duty to a third party, but for a 
consideration secures a promise from a promisor for the purpose of making a gift to 
a third party, such third party is a donee beneficiary. A, promisee for, a premium 
paid, secures a promise from the insurance company, the promisor, to pay A's wife 
$10,000 upon A's death. A's wife is a donee beneficiary. 

Dormant partner: A partner who is not known to third persons, but is entitled to 
share in the profits and is subject to the losses. Since credit is not extended upon the 
strength of such partner's name, he may withdraw without notice and is not subject 
to debts contracted after his withdrawal. 

Dower: A right for life held by a married woman in part of the lands owned by 
her husband, which right becomes vested upon his death. 

Due care: The words express that standard of conduct which is exercised by an 
ordinary, reasonable, prudent person. See Negligence. 

Due process of law: The words have a broad meaning. The constitutions of the 
United States and the states create and guarantee to every person the right to life, 
liberty, and property. These rights cannot be denied by government, except by the 
exercise of a fair and impartial legal procedure that is proper and appropriate. Legis-
lation that confiscates one's property without just compensation is in the absence 
of due process of law. Under due process, a person accused of a crime is entitled to 
a trial by jury. 

Duress (of person): Duress means a threat of bodily injury, criminal prosecution, 
or imprisonment of a contracting party or his near relative to such extent that the 
threatened party is unable to exercise freely his will at the time of entering into or 
discharging a legal obligation. ! . 
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Duress (of property): The seizure by force, or the withholding of goods by one 
not entitled, and the demanding by such person of something as a condition for the 
release of the goods. 

Duty (in law): A legal obligation imposed by general law or voluntarily imposed 
by the creation of a binding promise. For every legal duty there is a corresponding 
legal right. By general law, A is under a legal duty not to injure B's person or 
property. B has a right that A not injure his person or property. X may voluntarily 
create a duty in himself to Y by a promise to sell Y a horse for $100. If Y accepts, 
X is under a legal duty to perfonn his promise. See Right. 

Earnest: "Earnest money" is a term used to describe money that one contracting 
party gives to another at the time of entering into the contract in order to "bind 
the bargain" and which will be forfeited by the donor if he fails to carry out the 
contract. Generally, in real estate contracts such money is used as part payment 
of the purchase price. 

Earnings: Earnings as applied to a natural person are the rewards or income 
gained for labor and services. Earnings is a broader term than wages. The term 
"wages" is applied generally to compensation for manual labor, skilled and un-
skilled, paid at fixed times and determined by the day, week, or month. Earnings as 
applied to a corporation or business establishment may mean either the gross or 
net receipts of the ordinary business operation over a specified period. See Profits. 

Easement: An easement is an interest in land—a right that one person has to some 
profit, benefit, or use in or over the land of another. Such right is created by a deed, 
or it may be acquired by prescription (the continued use of another's land for a 
statutory period). 

Economic strike: A strike to compel an increase in wages or change in working 
hours and conditions as distinguished from a strike to object to an unfair labor 
practice. 

Effects: The word is used synonymously with personal property. 
Ejectment: An action to rccovcr the possession of real property. It is now gen-

erally defined by statute, and is a statutory action. See Forcihle entry and detainer. 

Eleemosynary: A word used to classify corporations and institutions engaged in 
iublic charitable work, such as a hospital or children's home owned and operated 
)y a church. 

Embezzlement: The fraudulent appropriation by one person, acting in a fiduciary 
capacity, of the money or property of another. See Conversion. 

Eminent domain: The right that resides in the United States, state, county, city, 
school, or other public body, to take private property for public use, upon the pay-
ment of just compensation. Eminent domain is to be distinguished from govern-
mental power to take private property by limiting its use in order to eliminate 
nuisances. Abating a nuisance is the exercise of police power. No compensation is 
given for limiting the use of property under the police power. 

Entire contract: A contract, which by its terms requires full and complete per-
formance on one side in return for the full and complete performance on the other. 
The term "entire contract" is used in contradistinction to the term "divisible con-
tract," wherein a part of the performance required may be set over against a part 
of the performance on the other side. 

Entirety (estate by): Property acquired by husband and wife whereby upon the 
death of one, the survivor takes the whole estate. The estate is called "entirety" be-
cause the law regards the husband and wife as one. They are vested with the whole 
estate so that the survivor takes no new title upon death of the other but remains 
in possession of the whole as originally granted. Such estate must be distinguished 
from a joint tenancy. Neither the husband nor wife may by conveyance destroy the 
right of survivorship. The words in a deed, " T o John Smith and Mary Smith, his wife, 
with the right of survivorship," and not as tenants in common, will create an estate 
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by the entirety. For the legal effect of such estate, the state statute should be con-
sulted. See Joint tenants. 

Entity: The word means "in being" or "existing." The artificial person created 
when a corporation is organized is "in being" or "existing" for legal purposes; thus, 
an entity. It is separate from the stockholders. The estate of a deceased person while 
in administration is an entity. A partnership for many legal purposes is an entity. 
The marriage status is an entity. 

Equitable action: In Anglo-American law there have developed two types of 
courts and procedures for the administraion of justice: law courts and equity courts. 
Law courts give as a remedy money damages only, whereas equity courts give the 
plaintiff what he bargains for. A suit for specific performance of a contract is an 
equitable action. In inany states these two courts are now merged. 

Equitable conversion: An equitable principle that, for certain purposes, permits 
real property to be converted into personalty. Thus real property owned by a part-
nership is, for the purpose of the partnership, personal property because to ascertain 
a partner's interest, the real property must be reduced to cash. This is an application 
of the equitable maxim, "equity considers that done which ought to be done." 

Equitable mortgage: A written agreement to make certain property security for 
a debt, and upon the faith of which the parties have acted in making advances, 
loans, and thus creating a debt. Example: an improperly executed mortgage, one 
without seal where a seal is required. An absolute deed made to the mortgagee and 
intended for security only is an equitable mortgage. 

Equity: Because the law courts in early English law did not always give an ade-
quate remedy, an aggrieved party sought redress from the king. Since this appeal 
was to the king's conscience, he referred the case to his spiritual adviser, the chan-
cellor. The chancellor decided the case according to rules of fairness, honesty, right, 
and natural justice. From this there developed the rules in equity. The laws of trusts, 
divorce, rescission of contracts for fraud, injunction, and specific performance are 
enforced in courts of equity. 

Equity of redemption: The right a mortgagor has to redeem or get back his prop-
erty after it has been forfeited for nonpayment of the debt it secured. By statute, 
within a certain time before final foreclosure decree, a mortgagor has the privilege, 
by paying the amount of the debt, interest, and costs, of redeeming his property. 

Error: A mistake in fact or law committed by the court in the trial of a case that 
may be the basis of an appeal to a higher court. The admitting of improper evidence 
is "error of law occurring at the trial." Assumption that a fact exists when it does 
not is error of fact. 

Escrow: An agreement under which a grantor, promisor, or obligor places the in-
strument upon which he is bound with a third person called escrow holder, until 
the performance of a condition or the happening of an event stated in the agree-
ment permits the escrow holder to make delivery or performance to the grantee, 
promisee, or obligee. A (grantor) places a deed to C (grantee) accompanied by the 
contract of conveyance with B Bank, conditioned upon B Bank delivering the deed 
to C (grantee) when C pays all moneys due under contract. The contract and deed 
have been placed in "escrow." 

Estate: A word used to name all the property of a living, deceased, bankrupt, or 
insane person. It is also applied to the property of a ward. In the law of taxation, 
wills, and inheritance, the word has a broad meaning. Historically, the word was 
limited to an interest in land: i.e., estate in fee simple, estate for years, estate for 
life, and so forth. 

Estoppel: When one ought to speak the truth, but does not, and by one's acts, 
representations, or silence intentionally or through negligence induces another to 
believe certain facts exist, and such person acts to his detriment on the belief that 
such facts are true, the first person is estopped to deny the truth of the facts. B, 
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knowingly having kept and used defective goods delivered by S under a contract 
of sale, is estopped to deny the goods are defective. X holds out Y as his agent. X 
is estopped to deny Y is not his agent. Persons are estopped to deny the legal effect 
of written instruments such as deeds, contracts, bills and notes, court records, judg-
ments, and the like. A man's own acts speak louder than his words. 

Et al.: Literally translated means "and other persons." Words used in pleadings 
and cases to indicate that persons other than those specifically named are parties 
to a law suit. 

Et cetera—etc.: Literally translated means "and other things" or "and so forth." 
When a number of things of the same class have been listed and others exist, it is 
customary to add the word "etc." in order to avoid full enumeration. Example: 
"There are many items of junk, old cars, wagons, plows, etc." 

Et uxor: The words mean "and wife." Sometimes used in the name of cases. Smith 
V. Jones et ux. 

Eviction: An action to expel a tenant from the estate of the landlord. Interfering 
with the tenant's right of possession or enjoyment amounts to an eviction. Eviction 
may be actual or constructive. Premises made uninhabitable because the landlord 
maintains a nuisance is constructive eviction. 

Evidence: In law the word has two meanings. First, that testimony of witnesses 
and facts presented to the court and jury by way of writings and exhibits, which 
impress the minds of the court and jury, to the extent that an allegation has been 
proven. Testimony and evidence are not synonymous. Testimony is a broader word 
and includes all the witness says. Proof is distinguished from evidence in that proof 
is the legal consequence of evidence. Second, the rules of law, called the law of 
evidence, that determine what evidence shall be introduced at a trial and what 
shall not; also what importance shall be placed upon the evidence. 

Exception: An objection taken by an attorney at a trial because of some ruling 
made by the court upon a matter of law. It forms the basis of an appeal to a 
higher court. 

Executed: As applied to contracts or other written instniments, means signed, 
sealed, and delivered. Effective legal obligations have thus been created. The term 
is also used to mean that the performances of a contract have been completed. The 
contract is then at an end. All is done that is to be done. 

Execution: Execution of a judgment is the process by which the court through the 
sheriff enforces the payment of the judgment received by the successful party. The 
sheriff by a "writ" levies upon the unsuccessful party's property and sells it to pay 
the judgment creditor. 

Executor (of an estate): The person, named or appointed in a will by a testator 
(the one who makes the will), who by authority of the will has the power to ad-
minister the estate upon the death of the testator and to dispose of it according 
to the intention of the testator. The terms executor and adminisrator are not synony-
mous. An executor is appointed by the deceased to administer an estate. An admin-
istrator is appointed by the court to administer the estate of a person who dies 
without having made a will. See Inte.Hate. 

Executory (contract): Until the performance required in a contract is completed, 
it is said to be executory as to that part not executed. See Executed. 

Exemplary damages: A sum assessed by the jury in a tort action (over and above 
the compensatory damages) as punishment in order to make an example of the 
wrongdoer and to deter like conduct by others. Injuries caused by wilful, malicious, 
wanton, and reckless condxict will subject the wrongdoers to exemplary damages. 

Exemption: The condition of a person who is free or excused from a duty imposed 
by some rule of law, statutory or otherwise. A workman against whom a judgment 
has been secured is by statute exempt from a writ of execution upon his working 
tools. A portion of a soldier's pay is exempt from the imposition of federal income tax. 



1070 GLOSSAKY 

Expreii warranty: When a seller makes some positive representation concerning 
the nature, quality, character, use, and purpose of goods, which induces the buyer 
to buy, and the seller intends the buyer to rely thereon, the seller has made an 
express warranty. 

Face value: The face value of an interest-bearing instrument at any particular 
point of time is the principal plus the then-accrued interest. 

Factor: A factor is an agent for the sale of merchandise. He may hold possession 
of the goods in his own name or in the name of his principal. He is authorized to 
sell and to receive payment for the goods. The law concerning factors is codified 
in some states by legislation, and is called "Factors' Acts." See Agent. 

Factor's lien: A lien or right that a factor has to keep the possession of goods 
consigned to him for the purpose of reimbursing himself for all advances previously 
made to the consignor. 

Facts in issue: Those facts in the particular case upon which the party, either 
plaintiff or defendant, rests his legal right to a remedy or defense. 

Failure of consideration: A phrase used to describe the situation in which one 
party to a contract has failed to fulfill or comply with his promise, giving the other 
party either a cause of action for damages or an excuse for nonperformance. 

Fair market value: Words used to express "that price which a seller would be 
willing to take for p o d s but who is not obliged to sell, and that price which a 
buyer would be willing to pay but who is not obligated to buy." 

False pretense: A false representation of some circumstance or fact for the purpose 
of misleading. See Fraud. 

F.A.S.: The abbreviation means the seller places goods on the wharf alongside 
the ship's tackle. Without evidence to the contrary, legal title and risk of loss passes 
to the buyer at the moment the goods are so placed. F.A.S. means literally "free 
alongside steamer." 

Featherbedding: A term used in labor relations to describe the situation in which 
demand is made for the payment of wages for a particular service not actually 
rendered. 

Fee simple estate: A term describing the total interest a person may have in land. 
Such an estate is not qualified by any other interest and passes upon the death of 
the owners to the heirs free from any conditions. 

Fellow-servants: Persons working together at a common task and controlled by 
the same master or employer. 

Felony: At common law, a felony was a criminal offense, and upon conviction 
the criminal forfeited his lands and goods to the crown and was subject to death. 
Today, by statute, the term includes all those criminal offenses that are punishable 
by death or imprisonment. 

Fiction of law: An assumption, or supposition, that something is true and exists, 
that in actual fact does not exist. "It is used as a rule of convenience, but cannot be 
used to work a wrong." To say a corporation is a person is a fiction of law. It is of 
great public convenience to use the idea that a corporation may act as a person. 
If the corporation wrongfully uses this artificial or fictitious person, the courts will 
"look behind the corporate veil or person," to the natural persons using the fiction 
and hold them personally liable. 

Fiduciary: In general a person is a fiduciary when he occupies a position of trust 
or confidence in relation to another person or his property. Trustees, guardians, and 
executors are illustrations of persons occupying fiduciary positions. 

Fieri facias: Literally means "you cause it to be made." A writ or order issued by 
a court directing the sheriff to levy on goods or personal property of the defendant, 
in order to satisfy the judgment of the plaintiff. 

Fine: A sum of money collected by a court from a person guilty of some criminal 
offense. The amount may be fixed by statute or left to the discretion of the court. 
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The term "fine" is to be distinguished from "penalty," which means a sum of money 
exacted for the doing of or failure to perform some act. Payment of a penalty of $5 
for failure to secure a license to sell tobacco is different from paying a $5 fine for 
committing the offense of larceny. 

Fiscal: The term applies to the money or financial affairs and management of in-
stitutions, public and private. Fiscal officer is the treasurer. Fiscal year is the period 
within which budgets operate and the time when books are closed. A fiscal year 
may be from July 1 to June 30. 

Floating policy: An insurance policy that covers a class of goods located in a par-
ticular place that the insured has on hand at the time the policy was issued, but 
which goods at the time of fire may not be the identical items that were on hand 
at the time the policy was issued. A fire policy covering the inventory of a grocery 
store is an example. 

F.O.B.: The abbreviation means the seller places goods without cost to the buyer 
on a ship, car, truck, or other conveyance ready to go forward. Without evidence 
to the contrary, legal title and risk of loss pass to the buyer at the time the goods 
are placed on tiie means of transportation. F .O.B." literally means "free on board." 

Forbearance: Giving up the right to enforce what one honestly believes to be a 
valid claim in return for a promise is called forbearance and is sufficient "consider-
ation" to make binding a promise. 

Forced sale: A sale of a debtor's property by public ofiicials to secure money 
to pay the debtor's creditors is a forced sale. Sales by sheriff after judgment, fore-
closure, and so forth, are illustrations. 

Forcible entry and detainer: A remedy given to a landowner to evict persons un-
lawfully in possession of his land. A landlord may use such remedy to evict a 
tenant in default. 

Foreign bill of exchange: A draft drawn by the resident of one state or country 
on a resident of another state or country is a foreign bill of exchange. 

Forfeiture: Loss of money or property by way of compensation and punishment 
for injury or damage to the person or property of another or to the state. One may 
forfeit his citizenship upon the commission of a felony. One may forfeit interest 
earnings for charging a usurious rate. 

ForgeiV: Forgery is the false writing or alteration of an instrument with the 
fraudulent intent of deceiving and injuring another. Writing, without his consent, 
another's name upon a check for the purpose of securing money, is a forgery. 

Forthcoming bond: A bond given by a defendant in possession of property subject 
to a foreclosure proceeding that he will hold the property "subject to any order of the 
court that may be entered finally in the cause." 

Franchise: A right conferred or granted by a legislative body. It is a contract 
right and cannot be revoked without cause. A franchise is more than a license. A 
license is only a privilege and may be revoked. A corporation exists by virtue of a 
"franchise." A corporation secures a franchise from the city council to operate a 
water works within the city. See License. 

Franchise tax: A tax on the right of a corporation to do business under its corporate 
name. 

Fraud: An intentional misrepresentation of the truth for the purpose of deceiving 
another person. The elements of fraud are: (1) false representation of fact, not 
opinion, intentionally made; (2) intent that the deceived person act thereon; (3) 
knowledge that such statements would naturally deceive; and (4) that the deceived 
person acted to his injury. 

Fraudulent conveyance: A conveyance of property by a debtor for the intent and 
purpose of defrauding his creditors. Such conveyance is of no effect, and such prop-
erty may be reached by the creditors through appropriate legal proceedings. 
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Frnhold: An estate in fee or one for life is a "freehold." A freeholder is usually 
a person who has a property right in the title to real estate amounting to an estate 
of inheritance (in fee), or one who has title for life, or for an indeterminate period. A 
grant by a city to a corporation to use the sidewalks for 30 years is not a freehold. 
"Householder" is not synonymous with "freeholder." See Householder. 

Freight: Freight, generally speaking, is the compensation received by a carrier 
for the transportation of goods. The word also applies to the goods that are trans-
ported. 

From and to: Generally the word "from" is a word of exclusion, and the word 
"to" a word of inclusion. "From May 5 to May 10," in computing time means May 5 is 
excluded and May 10 included; thus, the period of time is 5 days. 

Fund: The term in ordinary commercial transactions means money-cash. In its 
broader sense, the word may mean every kind of property, such as land, stocks, bonds, 
checks, notes. An "endowment fund" may include more than cash. "Corporate 
funds" may include all the resources of the corporation. 

Funded debt: The term applies to a debt where provision is made for a method 
of paying off the debt and its interest at fixed periods. A funded debt of a municipality 
is one where provision is made for the annual raising by tax of the sum necessary 
to pay the interest and principal as they respectively mature. 

Funding: The procedure by which ihe outstanding debts of a corporation are 
collected together and the re-issuing of new bonds or obligations for the purpose 
of paying the debts. Thus 10 year 3 per cent bonds may be called and paid by 
issuing 20 year 3 per cent bonds. This process is called funding. 

Fungible goods: Fungible goods are those "of which any unit is from its nature 
of mercantile usage treated as the equivalent of any other unit." Grain, wine, and 
similar items, are examples. 

Futurei: Contracts for the sale and delivery of commodities in the future, made 
with the intention that no commodity be delivered or received immediately. 

Gambling: An arrangement between two or more persons to risk money or other 
things of value in any type of contest or game of chance wherein one of the parties 
wins at the expense of another. 

Garnishee: A person upon whom a garnishment is served. He is a debtor of a 
defendant and has money or property that the plaintiff is trying to reach in order 
to satisfy a debt due from the defendant. 

Garnishment: A proceeding by which a plaintiff seeks to reach the credits of the 
defendant that are in the hands of a third party, the garnishee. A garnishment is 
distinguished from an attachment in that by an attachment an officer of the court 
takes actual possession of property by virtue of his writ. In a garnishment, the 
property or money is left with the garnishee until final adjudication. 

General agent: An agent authorized to do all the acts connected with carrying 
on a particular trade, business, or profession. 

Gift: A gift is made when a donor delivers the subject matter of the gift into the 
donee's hands, or places in the donee the means of obtaining possession of the sub-
ect matter, accompanied by such acts as show clearly that the donor intends to divest 
limself of all dominion and control over the property. 

Gift causa mortis: A gift made in anticipation of death. The donor must have 
been in sickness and have died as expected; otherwise, no effective gift has been 
made. If the donor survives, the gift is revocable. 

Gift inter vivos: A gift inter vivos is an effective gift made during the life of the 
donor. By a gift inter vivos, property vests immediately in the donee at the time of 
delivery; whereas, a gift causa mortis is made in contemplation of death and is 
effective only upon the donor's death. 
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Going business: "Going business" is a term applied to an insolvent corporation or 
firm, when it is "still carrying on with the apparent prospect and expectation of 
continuing to do so even though its assets are insufficient to meet its obligations." 

Good and marketable title: In a contract to sell land, a title showing a complete 
and unbroken chain as evidenced by the record in the recording office is a marketable 
title. 

Good title: A title free from incumbrance, such as mortgages and liens, as dis-
closed by a complete abstract of the title as taken from the records in the re-
corder's office. 

Goods ( I ) : Synonymous with tlie word "property." Specifically it means a "stock 
of goods," or articles of trade often called 'goods, wares, and merchandise." 

Goods (2): The word "goods" extensively used may mean real property. A state-
ment in a Will "all my worldly goods" includes realty. Cattle, stock certificates, money, 
notes, and mortgages are called "goods." 

Grant: A term used in deeds for the transfer of the title to real property. The 
words "convey," "transfer," and "grant" as operative words in a deed to pass title 
are equivalent. The words "grant, bargain, and sell" in a deed, in absence of statute, 
mean the grantor promises he has good title to transfer free from incumbrances 
and warrants it to be such. 

Grantee: A grantee is a person to whom a grant is made; one named in a deed 
to receive title. 

Grantor: A grantor is a person who makes a grant. The grantor executes the deed 
by which he divests himself of title. 

Gross earnings: Gross earnings are the total "receipts," "proceeds," or "income" 
derived from the pursuit of a trade, business, or profession. 

Gross negligence: The lack of even slight or ordinary care. 
Guarantor: One who by contract undertakes "to answer for the debt, default, and 

miscarriage of another." In general, a guarantor undertakes to pay if the principal 
debtor does not; a surety, on the other hand, joins in the contract of the principal 
and becomes an original party with the principal. See Suretyship. 

Guardian: A person appointed by the court to look after the property rights and 
person of minors, insane, and other incompetents or legally incapacitated persons. 

Guardian ad litem: A special guardian appointed for the sole purpose of carrying 
on litigation and preserving the interests of a ward. He exercises no control or power 
over property. 

Habeas corpus: A writ issued to a sheriff, warden or official having custody of a 
person, directing the official to return the poirson, alleged to be unlawfully held, before 
a court in order to determine the legality of the imprisonment. 

Hawiier: An itinerant or traveling trader or peddler. Historically, one who sold 
his wares by crying them from the street. 

Hearsay evidence: Evidence that is learned from someone else. It does not derive 
its value from the credit of the witness testifying, but rests upon the veracity of 
another person. It is not good evidence because there is no opportunity to cross-
examine the person who is the source of the testimony. 

Hedging contract: A contract of purchase or sale of an equal amount of commodi-
ties in the future by which brokers, dealers, or manufacturers protect themselves 
against the fluctuations of the market. It is a type of insurance against changing 
prices. A grain dealer, to protect himself, may contract to sell for future delivery the 
same amount of grain he has purchased in the present market. 

Heirs: Those persons upon whom the statute of descent casts the title to real 
property upon the death of the ancestor. See Statutes of descent for the particular 
state. See Descent. 
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Hinder and delay eredlfers: The doing of any illegal act by a debtor that causes 
an obstacle or diEBculty to be presented to his creditors in reaching his assets for the 
satisfaction of his debts. Transfer of property by a debtor for less than its value 
is an illustration of hindering creditors. 

Holder: As applied to negotiable instruments, "a holder means the payee or en-
dorsee in possession of a bill or note or the bearer thereof." 

Holder In due course: "A person who takes a negotiable instrument under the 
the following conditions: (1) That it is complete and regular on its face; (2) That he 
becomes the holder of it before it was overdue and without notice that it had been 
previously dishonored, if such was the fact; (3) That he took it in good faith and 
for value; (4) That at the time it was negotiated to him he had no notice of any 
infirmity in the instrument or defect in the title of the person negotiating it." 

Holding company: A corporation organized for the purpose of owning and holding 
the stock of other corporations. Shareholders of underlying corporations receive in 
exchange for their stock, upon an agreed value, the shares in the holding corpo-
ration. 

Homeitead: A parcel of land upon which a family dwells or resides, and which 
to them is home. The statute of the state or federal government should be consulted 
to determine the meaning of the term as applied to debtor's exemptions, federal 
land grants, and so forth. 

Houteholder: The term has different meanings as applied to the right to serve 
on the jury, or to have property exempt from execution for personal debts. See 
Freeholder. Consult Statute of state. 

Idem lonons: Absolute accuracy in spelling names is not required in legal docu-
ments. If a name spelled in a document is different from the correct name, it is still 
legally effective as sufficient name of a person, if, when pronounced, it sounds to the 
ear the same as the correct name. This is called the doctrine of idem sonans. For 
example: Smythe and Smith. Mackey and Macky. 

If: the word "iP' in legal documents, wills, and contracts imports a condition. 
Ignorance of law it no excuse: This phrase expresses a rule of necessity for the 

preservation of law and order. If all persons could be immune from the law because 
of ignorance, it would be impossible to administer the criminal and civil laws. 

Illegal: Conduct that is contrary to public policy and the fundamental principles 
of law is illegal. Such conduct includes not only violations of criminal statutes, but also 
the creation of agreeinents that are prohibited by statute and the common law, 

Illusory: That which has a false appearance. If that which appears to be a promise 
is not a promise, it is said to be illusory. For example: "A promises to buy B's horse, 
if A wants to," is no promise. Such equivocal statement would not justify reliance; 
thus, it is not a promise. 

Immunity: Freedom from the legal duties and penalties imposed upon others. The 
"privileges and immunities" clause of the United States Constitution means no state 
can deny to the citizens of another state the same rights granted to its own citizens. 
This does not apply to office holding. See Exemption. 

Impanel: The word means to list the persons who are to be drawn for juiy service. 
It applies not only to the general list returned by the sheriff to serve for a term 
of court, but also to the list used by the clerk for a particular case. 
, Implied: The finding of a legal right or duty by inference from facts or circum-
sbinces. See Warranty. 

In bulk: In large quantity, as distinguished from "package" or "parcel." The sale 
of all of a stock of goods would be in bulk. 

In personam: A legal proceeding, the judgment of which binds the defeated party 
to a personal liability. 
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In rem; A legal proceeding, the judgment of which binds, affects, or determines 
the status of property. 

In statu quo: The conditions existing at the time of the commencement of an 
action, or, in case of rescission of contract, the position of the parties just prior 
to the creation of the contract. 

In toto: In the whole amount. All together. As the persons were liable in toto. 
Inalienable: The words means not capable of transfer or sale. The right to sue 

for a tort is inalienable. Contracts for personal service are inalienable choses in 
action. The word means nonassignable. 

Inchoate: Incomplete situations out of which rights and duties may later arise. 
It also means "as yet not perfect." For example: a wife's dower is inchoate imtil her 
husband's death. 

Incidental beneficiary: If the perfonnance of a promise would indirectly benefit 
a person not a party to a contract, such person is an incidental beneficiary. A 
promises B, for a consideration, to plant a valuable nut orchard on B's land. Such 
improvement would increase the value of the adjacent land. C, the owner of the 
adjacent land, is an incidental beneficiary. He has no remedy if A breaches his 
promise with B. 

Incontestable: As applied to insurance, a clause in an insurance policy which 
states that after a certain period of time the policy may not be contested except for 
nonpayment of the premiums. 

Incorporeal: Not manifest to the senses. The right of an owner of land to take 
the water of a stream for irrigation is an incorporeal hereditament. 

Incumbrance: A burden on either the title to land or thing, or upon the land or 
thing itself. A mortgage or other lien is an incumbrance upon the title. A right of 
way over the land is an incumbrance upon the land and affects its physical condition. 

Indebtedness: To be under a duty to another, usually for the payment of money. 
It is not a contract, but it may be the result of a contract. 

Indemnity: A duty resting on one perosn to make good a loss or damage another 
has suffered. A contracts to build a house for B. B contracts with C for a premium 
to answer for any loss B may suffer by reason of A's default. If A defaults and B 
suffers loss, C wiU indemnify B. 

Indenture: A deed executed by both parties, as distinguished by a deed poll that 
is executed only by the grantor. 

Independent contractor: The following elements are essential to establish the rela-
tion of independent contractor in contradistinction to principal and agent. An in-
dependent contractor must: (1) exercise his independent judgment as to the means 
used to accomplish the result; (2) be free from control or orders from any other 
person; (3) be responsible only under his contract for the result obtained. 

Indictment: An indictment is a finding by a grand jury that it has reason to be-
lieve the accused is guilty as charged. It infoms the accused of the offense with 
which he is charged in order that he may prepare his defense. It is a pleading in 
a criminal action. 

Indorsement: Writing one's name upon paper for the purpose of transferring the 
title. When a payee of a negotiable instrument writes his name on the back of the 
instrument, such writing is an indorsement. 

inequitable conduct: When applied to contracts, inequitable conduct means the 
doing of acts, omitting to do acts, and making deceptive representations concerning 
performances, any one of which defeats the justifiable expectations of the other party 
to the contract ,^nd which the court finds to be unconscionable. 

Inference: A deduction or conclusion from known facts. 
Information: An allegation made by a prosecuting officer to a magistrate that a 

person has committed a crime. See/ndictmenf. 
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Infringement: Infringement of a patent on a machine is the manufacturing of a 
machine that produces the same result by the same means and operation as the 
patented machine. Infringement of a trademark consists in the reproduction of a 
registered trademark and its use upon goods in order to mislead the public to be-
lieve that the goods are the genuine, original product. 

Inhabitant: The term is used to designate a person who has a place that is the 
principal place of his residence, his business, his attachments, and his political and 
municipal relationships. See Domicile. 

Inherit: The word is used in contradistinction to acquiring property by will. See 
Descent. 

Inheritance: An inheritance denotes an estate that descends to heirs. See Descent. 

Injunction: A writ of judicial process issued by a court of equity by which a party 
Is required to do a particular thing or to refrain from doing a particular thing. 

Injunction pendente lite: A provisional remedy granted by a court of equity before 
a hearing upon the merits of a suit, for the purpose of preventing the doing of any 
act whereby the rights in the controversy may be materially changed. 

Insolvent: An insolvent debtor is one whose property is insufficient to pay all his 
debts, or out of which his debts may be collected. Within the Bankruptcy Act, "When-
ever the aggregate of his property . . . shall not at a fair valuation be sufficient 
in amount to pay his debts." 

Insurable interest: A person has an insurable interest in a person or property 
if he will be directly and financially affected by the death of the person or the loss 
of the property. 

Insurance: By an insurance contract, one party, for an agreed premium, binds him-
self to another, called the insured, to pay to the insured a sum of money conditioned 
upon the loss of life or property of the insured. 

Intent: A state of mind that exists prior to or contemporaneous with an act. A 
purpose or design to do or forbear to do an act. It cannot be directly proven, but is 
inferred from known facts. 

Interim certificate: An instrument negotiable by statute in some states payable 
in stocks or bonds, and given prior to the issuance of the stocks or bonds in which 
payable. 

Interlocutory decree: A decree of a court of equity that does not settle the com-
plete issue, but settles only some intervening part, awaiting a final decree. 

Interpleader: A remedy available to a stakeholder whereby he can require rival 
claimants to the thing or fund, to litigate their rival claims and thus relieve him of 
the risk of being sued twice. 

Inter sese: Between or among themselves. 
Intestate: The intestate laws are the laws of descent or distribution of the estate 

of a deceased person. A person dies intestate who has not made a will. 
Intrinsic value: The true or inherent value independent of place, person, or scarcity. 

The same value to different persons at different places and different times. 
Inventory: An itemized list, usually showing kind and quantity, of articles com-

posing part of the assets of an estate, institution, corporation, stock in trade, etc., 
with the value of each article enumerated. 

Irreparable damage or injury: Irreparable does not mean such injury as is beyond 
the possibility of repair, but it does mean that it is so constan): and frequent in oc-
currence that no fair or reasonable redress can be had in a court of law. Thus, the 
plaintiff must seek a remedy m equity by way of an injunction. 

Issue (in a will): The word, as applied to a will, means descendants of whatever 
degree. 

Issue (in pleading): The purpose of pleadings in a court proceeding is to find the 
"issue"; that is, a point which is affirmed on one side and denied on the other. 
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Issue (bonds and securities): As applied toi bonds and secvurities, the word means 
those bonds and securities that are created and delivered at the same time. 

Itinerant trader: A person who travels from place to place for the purpose of trad-
ing, either by samples or by display of his wares. 

Jeopardy: A person is in jeopardy when he is regularly charged with a crime 
before a court properly organized and competent to try him. If acquitted, he cannot 
be tried again for the same offense. 

Joint adventure: When two persons enter into a single enterprise for their mutual 
benefit without the intention of continuous pursuit, they have entered a joint ad-
venture. They are essentially partners. 

Joint contract: If two or more persons promise upon the same consideration for 
the same purpose to another party, tliey are joint obi iigors to the other party to the 
contract and have formed a joint contract. 

Joint ownership: The interest that two or more parties have in property. Such 
interest has no existence in the absence of the interest of the other parties. The 
parties together own the total interest. A, B, and C as a unit own tlie property. See 
Joint tenants. 

Joint tenants: Two or more persons to whom is deeded land in such manner 
that they have "one and the same interest, accruing by one and the same convey-
ance, commencing at one and the same time, and held by one and tlie same undi-
\'ided possession." Upon the death of one joint tenant, his property passes to the 
survivor or survivors. Some states have abolislicd joint tenancy; other states make 
joint tenants, tenants in common. 

The Statute of Descent does not apply to this type of estate so long as there 
is a survivor. See Entirety. 

Joint tort-feasors: When two persons commit an injury with u common intent, they 
are joint tort-feasors. 

Joint will: A joint will is a single will of two or more persons. A mutual will is 
one by which each testator makes a testamentary disposition in favor of the other. 

Judgment (in law): A judgment is the decision, pronouncement, or sentence ren-
dered by a court upon an issue in which it has jurisdiction. 

Judgment in personam: A judgment against a person directing the defendant 
to do or not to do something, is a judgment in personam. See In personam. 

Judgment in rem: A judgment against a thing, as distinguished from a judgment 
against a person. See In rem. 

Judicial discretion: The freedom of a judge to apply rules and principles of law 
and to recognize such facts as are pertinent to the cause in coming to a decision 
of the case. 

Judicial sale: A judicial sale is a sale- authorized by a court that has jurisdiction 
to grant such authority. Such sales are conducted by an officer of the court. See Sale. 

Jurisdiction: The authority conferred upon a court by the constitution to try cases 
and determine causes. 

Jury: A group of persons, usually twelve, sworn to declare the facts of a case 
as they are proved from the evidence presented to them, and, vipon instructions from 
the court, to find a verdict in the cause before them. 

Kite checks: To execute and deliver a check in payment of a debt at a time 
when the drawer has insufficient money in the bank, but with the intention of making 
a deposit to cover the shortage before the check is presented for payment. 

Label: The term is broader than "trademark" in that it particularly includes a 
general description of the goods and indicates the source of the chattel. 

Laches: Laches is a term used in equity to name that conduct which is neglect 
to assert one's rights or to do what by the law a person should have done and did 
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not do. Such failure on the part of one to assert a right will give an equitable defense 
to another party. 

L.S.: The letters are an abbreviation for the Latin phrase "locus sigilli," meaning 
"place of the seal." 

Latent defect: A defect in materials not discernible by examination. Used in con-
tradistinction to patent defect which is discernible. 

Lease: A contract by which one person divests himself of possession of lands or 
chattels and grants such possession to another for a period of time. The relationship 
where land is involved is called landlord and tenant. 

Leasehold; The land held by a tenant under a lease. 
Legacy: Personal property disposed of by a will. Sometimes the term is synony-

mous with bequest. The word "devise" is used in connection with real property dis-
tributed by will. See Bequest, Devise. 

Legal beltday: Legal holidays are created by the legislature. On such days, 
—Sunday, the Fourth of July, Christmas, Labor Day, and so forth—statutes generally 
provide that no person shall be held to answer in court, no public elections shall be 
held, and no depositions taken. Also debts maturing on legal holidays are not col-
lectible until the next business day. Consult Statute of state. 

Legal Incapacity: A person who has no power to sue except by a guardian, or a 
person such as an infant or insane person who has the power of avoidance of con-
tract liabilities. 

Legal right: Any claim that is enforceable in a court that has jurisdiction over 
the issue. 

Legal tender: Any money which, if received, will discharge a debt. See Money, 
Currency. 

Legatee: A person to whom a legacy is given by will. 
Letter of credit: A letter of credit is a letter containing a request that the party 

to whom it is addressed pay the bearer or person named therein money, sell him 
commodities on credit, or give him something of value, with the intention that the 
addressee later seek payment from the writer of the letter. It is used by a buyer to 
secure goods without the necessity of having cash in hand. 

Letters testamentary: The orders or authority granted by a probate court to an 
administrator or representative of an estate whereby such person has power to re-
duce to money the estate of a deceased and make proper disposition. Tliere are two 
kinds of letters. "Domiciliary letters" are issued at the domicile of the testator. When 
property is found in places other than at the domicile of the te.stator, the courts of 
such places issue "ancillary letters." Examples; A lives in state B. At his death, he 
owned property in state C. "Ancillary letters" will be issued in state C. 

Levy (taxes): The word as applied to taxation means to impose or assess, or to 
charge and collect, a sum of money against a person or property for public purposes. 

Levy (writ of): The literal use refers to the seizure of the defendant's property 
by the sheriff to satisfy the plaintiff's judgment. The word sometimes means that a 
lien has been attached to land and other property of the defendant by virtue of a 
judgment. 

Liability: In its broadest legal sense, the word means any obligation one may be 
under by reason of some rule of law. It includes debt, duty, and responsibility. 

Libel: The malicious publication of a defamation of a person by printing, writing, 
signs, or pictures, for the purpose of injuring the reputation and good name of such 
person. "The exposing of a person to public hatred, contempt, or ridicule." 

Liberty: The word "liberty" is generally defined with reference to the Constitu-
tion of the United States. In its broad sense, the word means, "The right of every 
person not only to be free from servitude, imprisonment, or restraint, but the right 
of every person to use his faculties in all lawful ways, to live and work where he 
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will, to earn his living in any lawful calling, and to pursue any lawful trade or pro-
fession, to worship God according to the dictates of his own conscience," and to 
write and speak his opinion limited only by the law of libel and slander. 

License (privilege): A license is a mere personal privilege given by the owner to 
another to do designated acts upon the land of the owner. It is revocable at will, 
creates no estate in the land, and such licensee is not in possession. "It is a mere 
excuse for what otherwise would be a trespass." 

License (governmental regulation): A license is a privilege granted by a state or 
city upon the payment of a fee, which confers authority upon the licensee to do 
some act or series of acts, which otherwise would be illegal. A license is not a con-
tract and may be revoked for cause. It is a method of governmental regulation exer-
cised under the police power. Examples; license to keep dogs in the city, to sell 
commodities in the street. 

Lien: A right one person, usually a creditor, has, to keep possession of or control 
the property of another for the purpose of satisfying a debt. There are many kinds 
of liens: judgment liens, attorneys' liens, innkeepers' liens, loggers' liens, vendors' 
liens. Consult Statute of state for type of liens. See Judgment. 

Limitation of actions: Statutes of limitations exist for the purpose of bringing to 
an end old claims. Because witnesses die, memory fails, papers are lost, and the evi-
dence becomes inadequate, stale claims are barred. Such statutes are called statutes 
of repose. Within a certain period of time, action on claims must be brought; other-
wise, they are barred. The period varies from 6 months to 20 years. 

Lineal descendant: A lineal descendant is one descended in a direct line from 
another person such as son, grandson, great-grandson, etc. 

Liquidated: A claim is hquidated when it has been made fixed and certain by the 
parties concerned. 

Liquidated damages: A fixed sum agreed upon between the parties to a contract, 
to be paid as ascertained damages by that party who breaches the contract. If the 
sum is excessive, the courts will declare it to be a penalty and unenforceable. 

Liquidotion: The process of winding up the affairs of a corporation or firm for the 
purpose of paying its debts and disposing of its assets. May be done voluntarily or 
imder the orders of a court. 

Lis pendens: The words mean, "pending the suit nothing should be changed." 
The court, having control of the property involved in the suit, issues notice 'lis 
pendens," that persons dealing with the defendant regarding the subject matter of 
the suit) do so subject to final determination of the action. 

Local agent: Statutes p'-ovide that foreign corporations doing business within a 
state shall designate a person upon whom service shall be had for the purpose of 
giving the local courts jurisdiction. Such person is often called a local agent. Con-
sult local statutes. 

Lottery: A scheme of gambling for the distribution of prizes, based upon chance, 
by which, among those persons who have paid, one or more may secure the prize. 
Three elements are essential: payment of money; offering of a prize; and distribu-
tion of the prize resulting from chance. 

Lowest bidder: The phrase "lowest bidder" for public works does not mean the 
mathematical and grammatical "lowest," but the best, most practical and responsible 
"lowest bidder." 

Magistrate: A public oflScer, usually a judge, "Who has power to issue a warrant 
for the arrest of a person charged with a public offense." The word has wide appli-
cation and includes justices of the peace, notaries public, recorders, and other public 
officers who have power to issue executive orders. 

Maintenance (in law suits): The assisting of either party to a law suit by a person 
who has no interest therein. An officious intermeddhng in a law suit. 
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Mala in se: Acts that are "bad in themselves" and are void of any legal conse-
quences. A contract to do immoral acts is illegal and void because mala in se. Such 
acts are in contradistinction to acts "mala prohibita," which means illegal because 
prohibited by statute. 

Malice: Malice is a term to define a wrongful act done intentionally without ex-
cuse. It does not necessarily mean ill will, but it indicates a state of mind that is 
reckless concerning the law and the rights of others. Malice is distinguished from 
negligence in that in malice there is always a purpose to injure, whereas such is not 
true of the word "negligence." 

Malicious: Possessed of a wilful and purposeful intent to injure another without 
just cause. 

Malicious prosecution: The prosecution of another at law with malice and with-
out probable cause to believe that such legal action will be successful. 

Mandamus: A writ issued by a court of law, in the name of the state, directed 
to some inferior court, officer, corporation, or person commanding them to do a par-
ticular thing that appertains to their office or duty. 

Mandatory: As applied to statutes, a mandatory provision is one, the noncomph-
ance with which creates no legal consequences. For example, city bonds, issued in 
violation of statutory requirements that are mandatory, are void. 

Mandatory injunction: An injunctive order issued by a court of equity that com-
pels affirmative action by the defendant. 

Margin: A sum of money deposited by a principal, buyer, or seller, with his 
broker to protect the broker against any loss due to price fluctuation in buying and 
selling. 

Marital rights: The rights acquired by husband and wife by reason of the mar-
riage status. 

Maritime contract: A contract, the subject matter of which relates to transporta-
tion by sea and the employment of seamen. Litigation concerning such contracts is 
within admiralty jurisdiction. 

Marketable title: A title of such character that no apprehension as to its validity 
would occur to the mind of a reasonable and intelligent person. The title to goods 
in litigation, subject to incumbrances, in doubt as to a third party's right, or .subject 
to lien, is not marketable. 

Marshaling assets: A principle in equity for a fair distribution of a debtor's assets 
among his creditors. For example, when a creditor of A, by reason of prior right, has 
two funds X and Y belonging to A out of which he may satisfy his debt, but B, 
also a creditor of A, has a right as to X fund, the first creditor will be compelled to 
exhaust Y fund before he will be permitted to participate in X fund. 

Master in chancery: An officer appointed by the court to assist the court of equity 
in taking testimony, computing interest, auditing accounts, estimating damages, ascer-
taining liens, and doing such other tasks incidental to a suit, as the court may re-
quire. The power of a master is merely advisory and his task largely fact-finding. 

Material alteration: Any alteration of a written instrument that affects the identity 
of the parties or changes the legal obligations and rights of the parties is material. 

Maxim: A proposition of law that because of its universal approval needs lio proof 
or argument, and the mere statement of which gives it authority. Example: "A 
principal is bound by the acts of his agent, when the agent is acting within the 
scope of his authority." 

Mechanics' lien: A mechanics' lien is created by statute to assist laborers in col-
lecting their wages. Such lien has for its purpose to subject the land of an owner to 
a lign for material and labor expended in the construction of buildings, which build-
ings having been placed on the land become a part thereof by the law of accession. 
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Mens rea: The term means "guilty mind." It is an element that has to be proven 
to sustain a verdict of guilty for a criminal offense. It is generally presumed from 
the proven facts. 

Merger: Two corporation are merged when one corporation continues in exist-
ence and the other loses its identity by its absorption into the first. Merger must be 
distinguished from consolidation, in which case both corporations are dissolved, and 
a new one created which takes over the assets of the dissolved corporations. 

Ministerial duty: The performance of a prescribed duty that requires the exercise 
of little judgment or discretion. A sheriff performs ministerial duties. 

Minutes: The record of a court or the written transactions of the members or 
board of directors of a corporation. Under the certificate of the clerk of a court or 
the secretary of a corporation, the minutes are the official evidence of court or cor-
porate action. 

Misdemeanor: A criminal offense, less than a felony, that is not punishable by 
death or imprisonment. Consult the local statute. 

Misfeasance: The improper performance of a duty imposed by law or contract 
which injures another person. It is distinguished from nonfeasance which means 
doing nothing of an imposed duty. 

Misrepresentation: The affirmative statement or affirmation of a fact that is not 
true; the term does not include concealment of true facts or nondisclosure or the 
mere expression of opinion. 

Mistake of fact: The unconscious ignorance or forgetfulness of the existence or 
nonexistence of a fact, past or present, which is material and important to the cre-
ation of a legal obligation. 

Mistake of law: An erroneous conclusion of the legal effect of known facts. 
Mitigation of damages: A plaintiff is entitled to recover damages caused by the 

defendant's breach, but the plaintiff is also under a duty to avoid increasing or en-
hancing such damages. Such is called a duty to mitigate damages. If a seller fails 
to deliver the proper goods on time, the buyer, where possible, must buy other 
goods, thus mitigating damages. 

Money: Coined metal, gold, silver, or other metal upon which there is placed tlie 
stamp or seal of a government. Such stamp or seal indicates the value of the coin 
and gives it currency to discharge a debt. The word includes paper, such as bank 
notes, silver certificates, and Federal Reserve notes. See Legal tender. 

Monopoly: The exclusive control of the supply and price of a commodity that may 
be acquired by a franchise or patent from the government; or, the ownership of the 
source of a commodity or the control of its distribution. 

Moot case: A judgment in advance of a presumed controversy, the decision of 
which has no legal effect upon any existing controversy. 

Mortgage: A conveyance or transfer of an interest in property for the purpose 
of creating a security for a debt. The mortgage becomes void ujpbn payment of the 
debt, although the recording of a release is necessary to clear the title of the mort-
fja^ed property. 

Motive: The reason or cause why a person does a particular act. Intent, on the 
o'lier hand, is the purpose to use a particular means or to do a particular act to 

< h a particular resu t. 
Mutual assent: In every contract each party must agree to the same thing. Each 
t know what the other intends; they must mutually assent or be in agreement. 

'^Mtuality: A word used to describe the situation in every contract that it must 
• nding on both parties. Each party to the contract must be bound to the other 

to do something by virtue of the legal duty created. 
'"•'I^enee: The failure to do that which an ordinary, reasonable, prudent man 

lb, or the doing of some act which an ordinary, prudent man would not do. 
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Reference must always be made to the situation, the circumstances, and the knowl-
edge of the parties. 

NagoHale: To transfer an instrimient from one person to another in such manner 
as to make the transferee the holder thereof. 

N»t; The word indicates that something has been deducted; charges, freight, 
storage, and the like. 

Net assett: The property or effects of a firm, corporation, institution, or estate, re-
maining after all its obligations have been paid. 

N«f cafh: As between buyer and seller, the term means the buyer shall pay 
to the seller a price which shall include all expenses. 

N«t Mrnings: A sum remaining from the operation of a business, trade, profes-
sion, institution, trust, fund, estate, etc., after die deduction of all necessary charges 
and expenses. 

Nell* prosequi: A discharge of a particular indictment against the accused by 
the court upon request of the prosecuting officer. It is not an acquittal nor a pardon. 
The accused may be indicted again and tried for the same offense. 

Nolo contendere: This plea by an accused in a criminal action is an implied con-
fession of the offense charged. It virtually equals a plea of guilty. A judgment of 
conviction follows such plea. 

Nominal damages: A small sum assessed as sufficient to award the case and cover 
the costs. In such case, no actual damages have been proven. 

Non compos mentis: One who does not possess understanding sufficient to com-
prehend the nature, extent, and meaning of his contracts or other legal obligations. 

Non obstante verdicto: A judgment given to the moving party notwithstanding the 
verdict already obtained. If upon re-examination, the court finds the plaintiff"s plead-
ings demurrable, he will enter a judgment "non obstante verdicto" even though the 
plaintiff has a verdict. 

Nonfeasance: The failure to perform a legal duty. See Misfeasance. 
Nonresident: The citizen of another state. 
Nonsuit: A judgment given against the plaintiff when he is unable to prove his 

case or fails to proceed with the trial after the case is at issue. 
Notary: A public officer authorized to administer oaths by way of affidavits and 

depositions; also to attest deeds and other formal papers in order that such papers 
may be used as evidence and be qualified for recording. 

Novation: The substitution of one obligation for another. When debtor A is sub-
stituted for debtor B, and by agreement with the creditor C, debtor B is discharged, 
a novation has occurred. 

Nuisance: The word nuisance is generally applied to any continuous or con-
tinued conduct that causes annoyance, inconvenience, and damage to person or 
property. It usually applies to the unreasonable and wrongful use of property that 
produces material discomfort, hurt, and damage to the person or property of an-
other. Example: Fumes from a factory. 

Oath: A pledge given by a person that what he is about to say is true and that 
such statement is made under a responsibility to God. If taken before a court and 
the statements are not true, the oath-taker has committed perjury. If statements are 
untrue and the oath is not taken before a court, the oath-taker is guilty of false 
swearing. 

Obligation: The term obligation is synonymous with duty. 
Obligee: A creditor or promisee. 
Obligor: A debtor or promisor. 
Occupation: The term is synonymous with calling, trade, business, or profession. 
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Operating expenses: The value of the use of the property that is used but not 
consumed; the value of the labor and management; and the value of property con-
sumed in performing the operation. 

Opinion: An opinion is a conviction founded upon probable evidence. In a strict 
legal sense, the opinion of a court is the reason the coiu-t gives for its decision. See 
Decision, Judgment. 

Option: A right secured by a contract to accept or reject an offer to purchase 
property at a fixed price within a fixed time. It is an irrevocable offer sometimes 
called a "paid-for offer." 

Ordinance: An ordinance is, generally speaking, the legislative act of a municipal-
ity. A city council is a legislative body and passes ordinances that are the laws of 
the city. 

Ordinary care: That care that a prudent man would take under the circumstances 
of the particular case. 

Overt act: Overt means open. Overt act is any motion, gesture, conduct, or 
demonstration that evidences a present design to do a particular act that will lead 
to a desired result. 

Par value: The words mean face value. The par value of stocks and bonds on the 
date of issuance is the principal. At a later date, the par value is the principal plus 
interest. 

Pari materia: Latin words that mean "related to the same matter or subject." 
Statutes and covenants concerning the same subject matter are in pari materia, and 
as a general rule, for the piirpo.se of ascertaining their meaning, are construed to-
gether. 

Parole: The release of a convict from prison on certain conditions to be observed 
by him, as well as a suspension of his sentence while he is at liberty. 

Partition: Court proceedings brought at the request of a party in interest, that real 
property be taken by the court and divided among the respective owners as their 
interests appear. If the property is incapable of division in kind, then the property 
is to be sold and the money divided as each interest appears. 

Passbook: A book in which a bank enters the deposits made by a depositor, and 
which is retained by the depositor. 

Patent ambiguity: An uncertainty in a written instrument that is obvious upon 
reading. 

Payment: The discharge of a debt or other obligation. 
Penal bond: A bond given by an accused, or by another person in his behalf, for 

the payment of money if tlie accused fails to appear in court on a certain day. 
Penalty: The term has two different meanings. In criminal law it means the punish-

ment imposed for the commission of a crime. It is used with the word "fine." In 
civil law, it may mean a sum agreed upon as payable for the breach of promise. The 
word is sometimes used as synonymous with "forfeiture." See Liquidated damages. 

Pendente lite: A Latin phrase which means "pending during tlie progress of a 
suit at law." 

Per curiam: A decision by the full court in which no opinion is given. 
Peremptory challenge: An objection, by a party to a law suit, to a person serving 

as a juror, for which no reason need be given. 
Perjury: False swearing upon an oath properly administered in some judicial pro-

ceedings. See Oath. 

Perpetuity: The taking of any subject matter out of the channel of commerce 
by limiting its capacity to be sold for a period of time longer than that of a life or 
lives in being and 21 years thereafter plus the period of gestation. 

Person or persons: In law, the term includes natural persons and artificial persons, 
such as corporations. 
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Persona Seta: The Latin phrase for a fictitious person which refers to the cor-
porate entity or artificial legal person. 

Perional property: The rights, powers, and privileges a person has in movable 
things such as chattels, and choses in action. Personal property is used in contradis-
tinction to real property. 

Personal representative: The administrator or executor of a deceased person. The 
term also means the heir, next of kin, or descendant of a deceased person. The mean-
ing of the term must be ascertained from the context. 

Personal service: The term means that the sheriff actually delivered to the de-
fendant in person a service of process. 

Picket: A workman, member of a trade union on strike, posted in front of a struck 
place of employment for the purpose of publicizing that the workmen are on strike. 

Place of Business: The place where a person continues to conduct his calling, trade, 
business, or profession for the purpose of a livelihood, gain, and profit. 

Plaintiff: In an action at law, the complaining party or the one who commences 
the action is called the plaintifi:. He is the person who seeks a remedy in court. 

Plea: An allegation or answer in a court proceeding. 
Pleading: The process by which the parties in a lawsuit arrive at an issue. 
Pledge: The deposit or placing of personal property as security tor a debt or other 

obligation with a person called the pledgee. The pledgee has the implied power to 
sell the property if the debt is not paid. If the debt is paid, the right to possession 
returns to the pledgor. 

Policy of insurance: In insurance law, the word policy means the formal docu-
ment delivered by the insurance company to the insured, which evidences the rights 
and duties between the parties. 

Polling fury: To poll the jury is to call the name of each juror and inquire what 
his verdict is before such is made a matter of record. 

Possession: The method, recognized by law, of holding, detaining, or controlling 
by one's self or by another, property, either personal or real, which will exclude 
others from holding, detaining, or controlling such property. 

Precedent: A previously-decided case that can serve as an authority to heljj de-
cide a present controversy. The use of such case is called the doctrine of "stare 
decisis," which means to adhere to decided cases and settled principles. Literally, 
"to stand as decided." 

Pre-emption: The right to make a first purchase. The privilege of being first. The 
word has many applications. At early common law the king had the right to buy 
provisions for his household in preference to others. In the United States, the govern-
ment pre-empted land as against settlers. 

Preference: The term is used most generally in bankruptcy law. Where a bank-
rupt makes payment of money to certain creditors enabling them to obtain a (jreater 
percentage of their debts than other creditors in the same class, and the payment is 
made within four months prior to the filing of a bankruptcy petition, such payment 
constitutes illegal and voidable preference. An intention to prefer such cr^l tors 
must be shown. An insolvent person may lawfully prefer one creditor to another, if 
done in good faith and without intent to defraud others. 

Preferred stock: Stock that entitles the holder to dividends from earnings before the 
owners of common stock can receive a dividend. 

Premises: As applied to the occupancy of real property, the word includes a defi-
nite portion of land, the building and appurtenances thereto over which the occupant 
exercises control. As applied to a controversy, the vi-ord means the general statement 
of a proposition. 

Preponderance: Preponderance of the evidence means that evidence whidi in the 
judgment of the jurors is entitled to the greatest weight, which appears to be more 
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credible, has greater force, and overcomes not only the opposing presumptions, but 
also the opposing evidence. 

Prerogative: Rights, powers, privileges, and immunities, which one person has that 
others do not possess. Ambassadors of foreign countries have certain prerogatives. A 
senator has the prerogative of making remarks that would be slanderous if used by 
an ordinary citizen. 

Presumption: A presumption is an assumed fact. It may serve as evidence until 
actual facts are introduced. In absence of actual facts, the person in whose favor a 
presumption exists prevails. A holder of a negotiable instrument is presumed to be 
a holder in due course until facts are introduced to the contrary. A disputable pre-
sumption makes a prima facie case. See local statute for a list of rebuttable and non-
rebuttable presumptions. 

Prima facie: The words literally mean "at first view." Thus, that which first 
appears seems to be true. A prima facie case is one that stands until contrary evi-
dence is produced. 

Privilege: A legal idea or concept of lesser significance than a right. An invitee 
has only a privilege to walk on another's land because such privilege may be re-
voked at will; whereas, a person who has an easement to go on another's land has a 
right, created by a grant which is an interest in land and cannot be revoked at will. 
To be exempt from jury service is a privilege. 

Privity: Mutual and successive relationship to the same interest. Offeror and of-
feree, assignor and assignee, grantor and grantee are in privity. Privity of estate 
means that one takes title from another. In contract law, privity denotes parties in 
mutual legal relationship to each other by virtue of being promisees and promisors. 
At early common law, third party beneficiaries and assignees were said to be not in 
"privity." 

Probate: The word means proof of a will by the proper court. 
Process: In court proceeding, a process is an instrviment issued by the court in the 

name of the state before or during the progress of the trial, under the seal of the 
court, directing an officer of the court to do, act, or cause some act to be done inci-
dental to the trial. 

Proof: The legal effect of evidence; that which is established. 
Property: All those rights, powers, privileges, and immunities which one has con-

cerning tangibles and intangibles. The term includes everything of value subject to 
ownership. 

Pro tanto: "For so much." Persons are liable pro tanto or for such an amount. 
Proximate cause: The cause that sets other causes in operation. The responsible 

cause of an injury. 
Proximate damage: Damages that are direct, immediate, and the natural result 

of negligence or wrong, and which might reasonably have been expected. 
Proxy: Authority to act for another; used by absent stockholders or members of 

legislative bodies to have their votes cast by others. 
Public business: A telephone company, a railroad, or any utility that operates un-

der a franchise from a state or city to carry on a public business. 
Public policy: There can be no strict definition for the term "public policy." Any 

conduct or any contract, the performance of which is against public morals or in-
jurious to the public good, is in violation of public policy. 

Punitive damages: Damages by way of punishment allowed for an injury caused 
by a wrong that is \Wlful and malicious. 

Quantum meruit (in pleading): An allegation that the defendant owes the plaintiff 
for work and labor a sum for as much as the plaintiff reasonably is entitled. 

Quasi contracts: The term "quasi contracts" is used to define a situation where a 
legal duty arises that does not rest upon a promise, but does involve the payment 
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of money. In order to do justice by a legal fiction, the court enforces the duty as if a 
promise in fact exists. Thus, if A gives B money by mistake, A can compel B to re-
turn the money by an action in quasi contract. 

Quit claim: A deed that releases a right or interest in land, but which does not in-
clude any covenants of warranty. The grantor transfers only that which he has. 

Quo warranto: A proceeding in court by which the state, city, county, or other 
governmental body tests or inquires into the legality of the claim of any person to a 
public office, franchise, or privilege. It is a proceeding to oust persons from public 
office. 

Quoad: "As to." To illustrate: quoad this agreement means as to this agreement. 
Ratification: The confirmation of one's own previous act or act of another: e.g., a 

principal may ratify the previous unauthorized act of his agent. B's agent, withoiit 
authority, buys goods. B, by keeping the goods and receiving the benefits of the 
agent's act, ratifies the agency. 

Ratify: To ratify means to confirm or approve. 
Real proparty: The term means land with all its buildings, appurtenances, equitable 

and legal interests therein. The word is used in contradistinction to personal prop-
erty which refers to moveables or chattels. 

Reasonable core: The care that prudent persons would exercise under the same 
circumstances. 

Rebuttal evidence: The evidence that is given to explain, repel, counteract, or dis-
prove the testimony in chief given by the adverse party. 

Receiver: An officer of the court appointed on behalf of all parties to the litigation 
to take possession of, hold, and control the property involved in the suit, for the bene-
fit of the party who will be determined to be entitled thereto. 

Recoqnixance: A recognizance is a contract of record or obligation made before 
a court by which the parties thereto obligate themselves to perform some act. It is 
different from a bail bond, in that a bail bond is under seal and creates a new debt. 
A recognizance is in the nature of a conditional judgment and acknowledges the 
existence of a present obligation to the state. 

Recoupment: A right to deduct from the plaintiff's claim any payment or loss that 
the defendant has suffered by reason of the plaintiff's wrongful act. The words mean 
"a cutting back." 

Redemption: To buy back. A debtor buys back or redeems his mortgaged property 
when he pays the debt. 

Re-iniurance: A contract of re-insurance is where one insurance company agrees 
to indemnify another insurance company in whole or in part against risks which 
the first company has assumed. The original contract of insurance and the re-insur-
ance contract are distinct contracts. There is no privity between the original in-
sured and the re-insurer. 

Release: The voluntary relinquishing of a right, lien, or any other obligation. 
A release need not be under seal, nor does it necessarily require consideration. The 
words "release, remise, and discharge" are often used together to mean the same 
thing. 

Remand: T o seiid back a cause from the appellate court to the lower court in 
order that the lower court may comply with the instructions of the appellate court. 
Also to return a prisoner to jail. 

Remedy: The word is used to signify the udicial means or court procedures by 
which legal and equitable rights are enforced. 

Remise: The word means discharge or release. It is also synonymous with "quit 
claim." 

Rent: Rent is compensation given to an owner either in money, chattels, or services 
for the use and occupancy of land. 
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Replevin: A remedy given by statute for the recovery of the possession of a chattel. 
Only the right to possession can be tried in such action. 

Repudiation: Words or conduct by one of the parties to a contract indicating that 
he will not perform, or will not continue to perform, a contract is called "repudi-
ation of the contract." Such conduct may be a breach or an anticipatory breach. 

Requirements: If a party to a contract agrees to purchase his "requirements," he 
thereby agrees to purchase what he will need in his regular course of business and 
not what he may choose to order. 

Res: A Latin word that means "thing." 
Res adjudicata: The doctrine of "res adjudicata" means that a controversy once 

having been decided or adjudged upon its merits is forever settled so far as the par-
ticular parties involved are concerned. Such a doctrine avoids vexatious lawsuits. 

Residence: The place where a person lives and has his abode. It is not synonymous 
with domicile. See Domicile. 

Respondent: One who answers another's bill or pleading, particularly in an equity 
case. Quite similar, in many instances, to defendant in law cases. 

Respondeat superior: Latin words that mean the master is liable for the acts of 
his agent. 

Responsible bidder: The word "responsible," as used by most statutes concerning 
public works in the phrase "lowest responsible bidder," means that such bidder has 
the requisite skill, judgment, and integrity necessary to perform the contract involved, 
and has the financial resources and ability to carry the task to completion. 

Restraining order: An order issued by a court of equity in aid of a suit to hold 
matters in abeyance until parties may be heard. A temporary injunction is a 
restraining order. 

Restraint of trade: Monopolies, combinations, and contracts that impede free 
competition are in restraint of trade. 

Retainer: The payment in advance to an attorney to cover future services and ad-
vice. 

Return of a writ: A sheriff's return of a writ is an ofliicial statement written on the 
back of a summons or other paper that he has performed his duties in compliance 
with the law or a statement as to why he has not complied with the law. 

Rigiit: The phrase "legal right" is a correlative of the phrase "legal duty." One 
has a legal right if, upon the breach of the correlative legal duty, he can secure 
a remedy in a court of law. 

Rigiit of action: The words are synonymous with "cause of action"; a right to 
enforce a claim in a court. 

Riparian: A person is a riparian owner if his land is situated beside a stream of 
water, either flowing over or along the border of the land. 

Robbery: The stealing or taking away from a person his money or other property 
either by force and violence or by putting him in fear of force and violence. 

Rule (as a noun): The regulation or direction of an administrative body is a rule. 
A rule of law is a general statement as to what the law is. "Every contract must be 
supported by consideration," is a rule of law. Rules of court are the rules for practice 
and procedure in a particular court. 

Rule (as a verb): The act of a court issuing an order that a defendant file a plead-
ing is called a rule or command of the court. 

Sanction: The penalty for the breach of a rule of law. Redress for civil injuries 
is called civil sanction; punishment for violation of criminal law is called penal 
sanction. The word literally means "enforcement." 

Satisfaction: The term "satisfaction';' in legal phraseology means the release and 
discharge of a legal obligation. Such satisfaction may be partial or full performance 
of the obligation. The word is used with accord. Accord means a promise to give a 
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substituted performance for a contract obligation; satisfaction means the acceptanco 
by the obligee of such performance. 

SciaMar: Knowledge by a defrauding party of the falsity of a representation. In a 
tort action of deceit, knowledge that a representation is false must be proved. 

Scliiritia pf •vidane*: A v e ^ slight amount of evidence which aids in the proof of 
an allegation. If there is a "scintilla of evidence," the court generally presents the 
case to the jury. 

Scrip: As applied to corporation law, "scrip" is a written certificate or evidence of 
a right of a person to obtain shares in a corporation. 

Saol: A seal is to show that an instrument was executed in a formal manner. 
At early common law sealing legal documents was of great legal significance. A 
promise under seal was binding by virtue of the seal. Today imder most statutes 
any stamp, wafer, mark, scroll, or impression made, adopted, and affixed, is ade-
quate. The printed word "seal" or the letters "L .S ." is sufficient. 

Saearity: Security may be bonds, stocks, and other property placed by a debtor 
w t h a creator , with power to sell if the debt is not paid. The plural of the term, 
"securities," is used broadly to mean tangible choses in action such as promissory 
notes, bonds, stocks, and other vendible obligations. 

Sail: The words "to sell" mean to negotiate or make arrangement for a sale. A 
sale is an executed contract. "Sell" is the name of the process in executing the 
contract. 

SarvoNt: A person employed by another and subject to the direction and control 
of the employer in performance of his duties. 

Sarvad or larvica: The delivery of a writ issued out of a court to a proper officer, 
usually the sheriff, by which a court secures jurisdiction over the d^endant. See 
Process. 

Sat-off: A matter of defense, called a cross-complaint, used by the defendant for 
the purpose of making a demand on the plaintiff and which arises out of contract, 
but is independent and unconnected with the cause of action set out in the com-
plaint. See Counter-claims and Recoupment. 

SavaroMa-eontraet: A contract, the performance of which is divisible. Two or 
more parts may be set over against each other. Items and prices may be apportioned 
to each other without relation to the full performance of all of its parts. 

Savarol: A contract in which each promissor makes a separate promise and is 
separately liable thereon. There may be several promises. If the promissors make a 
single promise the obligation is joint. A joint and several promissory note consists 
of the joint promise of all and the separate promise of each. " W e jointly and severally 
promise" is an illustration. 

Shora of ftaek: A proportional part of the rights in the management and assets 
of a corporation. It is a chose in action. The certificate is the evidence of the share. 

Shartff: A public officer whose authority and duties are created by legislation. His 
duties are to execute and administer the law. 

Simalatioa: A word synonymous with "collusion" which means a fraudulent ar-
rangement between two or more persons to give false or deceptive appearance to 
a transaction. 

« means "place, situation." The place where a thing is located. The 
"situs" of personal property is the domicile of the owner. The "situs" of land 
is the state o f county where it is located. 

Slaadar: Slander is an oral utterance that tends to injure the reputation of an-
other. See Libel 

Sola ewMraUp: In insurance contracts, ownership is "sole," when no other per-
son has aa interest in the insured property. 

Sahranf: A person is solvent when he is able to pay his debts. 
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Sevaraignly: The word means the power of a state (organized government) to 
execute its laws, and its right to exercise dominion and authority over its citizens 
and their property subject only to constitutional limitations. 

Spaclal oppaaranca: The appearance in court of a person through his attorney for 
a limited purpose only. A coiui: does not get jurisdiction over a person by special 
appearance. 

Spaclal vardlef: A special verdict is one in which the jury finds the facts only, 
leaving it to the court to apply the law and draw the conclusion as to the proper 
disposition of the case. 

Spaclaity: The word "specialty" in commercial law means a promise iinder seal 
to pay money—a bond. In early law there were two kinds of "specialties." "Common 
law specialties" were formal instruments under seal—bonds and covenants; "mercan-
tile specialties" included bills and notes, insurance policies, and other unsealed com-
mercial papers. 

Spacific parformanca: A remedy in personam in equity that compels such sub-
stantial performance of a contract as will do justice among the parties. A person who 
fails to obey a vrat for specific performance may be put in jail by the equity judge 
for contempt of court. Such remedy applies to contracts involving real property. In 
absence of imique goods or peculiar circumstances, damages generally are an ade-
quate remedy for the breach of contracts involving personal property. See Specific 
Performance under the Uniform Sales Act. 

Stand-by pay: A term used to define pay demanded for services which have not 
been performed or are not to be performed. For example, "to hire one orchestra and 
then pay for another stand-by orchestra which does no work." 

» Stara daeisis: Translated, the term means "stand by the decision." The law should 
adhere to decided cases. See Precedent. 

Statula: A law passed by the legislative body of a state is a statute. 
Stock: The word has several meanings. When apphed to "goods, wares, and mer-

chandise," it means goods in a mercantile house that are kept for sale. As applied in 
corporation law, the word means the right of an ovnier of a share of stock to partici-
pate in the management and ownership of a corporation. See Capital Stock. 

Stock dlvidand: The issue by a corporation of new shares of its own stock to its 
shareholders as dividends. 

Stockholders: Those persons whose names appear on the books of a corporation as 
the owners of the shares of stock and who are entitled to participate in the man-
agement and control of the corporation. 

Stock spllt-up: A type of readjustment of the financial plan of a corporation 
whereby each existing share of stock is split into such number of new shares as may 
be determined by the managers of the corporation. 

Stoppage in transitu: The right of a seller of goods, which have not been paid 
for, upon learning of the insolvency of the buyer, to stop the goods in transit and 
hold the same as security for the purchase price. It is an extension of the unpaid 
seller's lien. 

Subpoena: A process issued out of a court requiring the attendance of a witness 
at a trial. 

Subrogation: The substitution of one person in another's place, whether as a 
creditor or as the possessor of any lawful ri ght, so that the substituted person may 
succeed to the rights, remedies, or proceeds of the claim. It rests in equity on the 
theory that, where a party is compelled to pay a debt for which another is liable, 
such payment should vest the paying party with all the rights the creditor has 
against the debtor. For example: X insurance company pays Y for an injury to Y's 
car by reason of Z's negligent act. X insurance company will be subrogated to Y's 
cause of action against Z. 
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Substahrtal performanea: The complete performance of all the essential elements 
of a contract. The only permissible omissions or deviations are those which are trivial, 
inadvertent, and inconsequential. Such performance will not justify repudiation. 
Compensation for defects may be substituted for actual performance. See Breach. 

Substantiva law; A word applied to that law which regulates and controls the 
rights and duties of all persons in society. It is used in contradistinction to the term 
adjective law, which means the rules of court procedure or r e m ^ i a l law which pre-
scribe the methods by which substantive law is enforced. 

SuecMiien: The word means the transfer by operation of law of all the rights 
and obligations of a deceased person to those who are entitled to take. 

Sueeastion fax: This tax is not a burden on property, but a tax upon the privilege 
of taking property, whether by will or descent. 

Suit: The term refers to any type of legal proceeding for the purpose of obtaining 
a legal remedy; the term "suit" general y applies to "suit in equity," whereas, at 
law, the term is "action at law." 

SummoRC A writ issued by a court to the sheriff directing him to notify the 
defendant that the plaintiff claims to have a cause of action against the defendant 
and that he is required to answer. If the defendant does not answer, judgment will 
be taken by default. 

Surrander: The abandonment of leased premises by a tenant. If a landlord accepts 
the abandonment as a termination of the lease, a surrender has occurred. 

Tacit: That which is understood from the natme of things. Those rules that are 
generally understood to be the law by reason of customs and mores. 

Talisman: A juror summoned to fill up a panel for the trial of a particular case.-
Such person is not bound to serve the term. 

Tanglbla: Tangible is a word used to describe property that is physical in 
character and capable of being moved. A debt is intangible, but a promissory note 
evidencing such debt is tangible. See Chose in action, Chattel. 

Tax: A sum of money assessed by the government against a person or his 
property to be used for the support and needs of government. 

Tenancy: The interest in property that a tenant acquires from a landlord by a 
lease is called a tenancy. It may be at will or for a term. It is an interest in land. 

Tanant: The person to whom a lease is made. A lessee. 
Tandar: To offer money in satisfaction of a debt or obligation by producing the 

same and expressing to the creditor a willingness to pay. See Legal tender. 

Tenamant: The word has historical significance as applied to real property. In a 
broad sense it means an estate in land or some interest connected therewith, such as 
houses, rents, profits, and rights, to which a holder of the title is entitled. It is used 
with the word "hereditaments." 

Tanura: The word is used to designate the means by which title is held to real 
property. For example, "tenure in fee simple," "tenure for hfe." It also is used to 
indicate the time limit of a person's right to public office. "Term" means limited 
time. "Tenure" means indefinite. 

Tarm of court: That period of time prescribed by statute within which a court 
may legally hold its sessions and transact its business. 

Tastamant: A testament is the declaration of a person's intention as to what dis-
position he desires to be made of his property after his death. The word is synony-
mous with will. The word is so used because a will is a testimonial of one's intention^ 

Tastamantary capacity: A person is said to have testamentary capacity when 
he understands the nature of his business, the value of his property, knows those 
persons who are natural objects of his bounty, and comprehends the manner in which 
he has provided for the distribution of his property. 
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Tastator: A male person who has died leaving a will. A female person is called 
a testatrix. 

Tastlmony: Those statements made by a witness under oath or affirmation in a 
legal proceeding. See Evidence. 

Tltla: This word has different meanings. It may be limited or broad in its mean-
ing. When a person has the exclusive rights, powers, privileges, and immunities to 
property, real and personal, tangible and intangible, against all other persons, he 
may be said to have the complete title thereto. The aggregate of legal relations con-
cerning property is the title. The term is used to describe the means by which a 
person exercises control and dominion over property. A trustee has a limited title. 
See Possession. 

Tonnaga: In marine insurance, registered tonnage means the vessel's carrying 
capacity as stated in the ship's papers at the date of the policy, and not the tonnage 
fixed by the law of the government under which the vessel is registered. 

Tort: A wrongful act committed by one person against another person or his 
property. It is the breach of a legal duty imposed by law other than by contract. 
The word tort means "twisted" or "wrong." A assaults B, thus committing a tort. 
See Right, Duty. 

Total disability: In a contract of insurance, these words do not mean "absolute 
helplessness." Their meaning is relative, depending on the circumstances of each 
case, the occupation, and capabilities of the insured. 

Trada fixtures: Personal property placed upon or annexed to leased land by a 
tenant for the purpose of carrying on a trade or business during the term of the 
lease. Such property is generally to be removed at the end of the term, providing 
it can be so removed without destruction or injury to the premises. Trade fixtures 
include show cases, shelving, racks, machinery, and the like. 

Trade-mark: No complete definition can be given for a trade-mark. Generally it 
is any sign, symbol, mark, word, or arrangement of words in the form of a label 
adopted and used by a manufacturer or distributor to designate his particular goods, 
and which no other person has the legal right to use. Originally, the design or trade-
mark indicated origin, but today it is used more as an advertising mechanism. 

Trade union: A combination of workmen usually (but not necessarily) of the same 
trade organized for the purpose of securing by united action the most favorable 
working conditions for its members. 

Transfer: In its broadest sense, the word means the act by which an owner sets 
over or delivers his right, title, and interest in property to another person. A "bill of 
sale" to personal property is evidence of a transfer. 

Treasury stock: Stock of a corporation that has been issued by the corporation 
for value, but that is later returned to the corporation by way of gift or purchase or 
otherwise. It may be returned to the trustees of a corporation for the purpose of sale. 

Trespass: An injury to the person, property, or rights of another person committed 
by actual force and violence, or under such circumstances that the law will imply 
that the injury was caused by force or violence. 

Trial: A proceeding by the properly authorized officials into the examination of 
the facts and for the purpose of determining an issue presented according to proper 
rules of law. 

Trust: A relationship between persons by which one holds property for the use and 
benefit of another. The relationship is called fiduciary. Such rights are enforced in a 
court of equity. The person trusted is called a trustee. The person for whose benefit 
the property is held is called a beneficiary or "cestui que trust." 

Trustee in bankruptcy: An agent of the court authorized to liquidate the assets 
of the bankrupt, protect them, and to bring them to the court for final distribution 
for the benefit of the bankrupt and all the creditors. 
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TruttM (gmerally) : A person who is intrusted with the management and control 
of another's property and estate. A person occupying a fiduciary position. An execu-
tor, an administrator, a guardian. 

Ultra vlrct: Literally the words mean "beyond power." The acts of a corporation 
are ultra vires when they are beyond the power or capacity of the corporation as 
granted by the state in its charter. 

Undertaking: A so-called informal bond without a seal is called an "undertaking." 
Unfair eompctition: The imitation by design of the goods of another for the 

purpose of palming them off on the public, thus misleading the public by inducing it 
to buy goods made by the imitator. It includes misrepresentation and deceit; thus, 
such conduct is fraudulent not only as to competitors but as to the public. 

Unilateral contract: A promise for an act or an act for a promise; a single en-
forceable promise. A promises B $10 if B will mow A's lawn. B mows the lawn. A's 
promise now binding is a unilateral contract. See Bilateral contract. 

Unlawful: An act is unlawful in the strict sense when it is in violation of a rule 
of law. A criminal act is unlawful. An act that is merely not authorized may be un-
lawful. Such act carries no punishment. It merely has no legal consequence. See 
Void, Illegal. 

Usage: When conduct has been long continued and is of uniform practice, it will 
fall within the category of "usage." Usage is a fact, not opinion. In trade, it is a 
course of dealing. Customs are the rules of law that arise from usage. Customs rest 
on usage. 

Uiurlouc A contract is usurious if made for a loan of money at a rate of interest 
in excess of that permitted by statute. 

Utter: The word means to put out or pass off. To utter a check is to offer it to 
another in pajTnent of a debt. The words "utter a forged writing" mean to put such 
writing in circulation, knowing of the falsity of the instrument with the intent to 
injure another. 

Vacancy: As applied to a fire insurance policy, the words "vacancy," "vacant," or 
"unoccupied" mean, "that if the house insured should cease to be used as a place of 
human habitation or for living purposes, it would then be vacant or unoccupied." 
The period of time is unimportant. Vacant property increases the risk of the insurer, 
hence violates the policy. 

Valid: That which is suflScient to satisfy the requirements of the law. A valid 
judgment is one lawfully obtained under the proper rules of procedure and evidence. 

Valuable consideration: Any consideration that will support a simple contract. 
A classic definition is, "valuable consideration consists of some right, interest, profit, 
or benefit or value accruing to the promisor, and some forbearance, detriment, loss, 
or responsibility given or suffered by the promisee." 

Value: The term has many meanings in law. Value is any consideration sufficient 
to support a simple contract. Although an antecedent debt would not be value to 
support a simple contract, it is considered adequate to support a negotiable instru-
ment by the Law Merchant. A "bona fide purchaser," called a "B.F .P. , " gives tip 
something of value, either money, property, or services. Value in a business sense 
means market value. The money equivalent of property is value. 

Valued policy: As used in fire insuraneey a valued policy is one in which the 
sum to be paid in case of loss is fixed by the terms of the policy. No reference can 
be made to the real value of the property that is lost. 

Vendee: A purchaser of property. The term is generally applied to the purchaser 
of real property. The word "buyer" is usually applied to the purchaser of chattels. 

Vendor: The seller of property. The term is usually applied to the seller of real 
property. The word "seller" is applied to the seller of personal property. 

GLOSSARY 1107 

Vendor's lien: An unpaid seller's right to hold possession of property until he 
has recovered the purchase price. See Seller's lien. 

Venire: To come into court; a writ used to summon a jury. The word is used 
sometimes to mean jury. 

Venue: The geographical area over which a court presides. Venue designates the 
county in which the action is tried. Change of venue means a move to another county. 

Verdict: The decision of a jury, reported to the court, on matters properly sub-
mitted to it for its consideration. 

Verify: To fix, determine, or establish a fact by a statement under oath. A 
corporate secretary verifies, by oath, that a statement is an exact copy of part of the 
minutes of a corporate meeting. 

Vested: The word generally applies to the title to or interests in land. The word 
strictly means "there is an immediate right of present enjoyment, or a present fixed 
right of future enjoyment." A hfe estate is a vested interest. Dower right of a wife, 
however, is not vested until the death of the husband. 

Vis major: The force of nature, sometimes called "act of God," which excuses 
persons from liability. If the ordinary exertion of human skill and prudence cannot 
avoid the effect of the force of nature, then an obligor may be excused imder the 
doctrine of impossibility of performance. 

Void: That which has no legal effect. A contract that is void is a nullity and con-
fers no rights or duties. 

Voidable: That which is valid until one party, who has the power of avoidance, 
exercises such power. An infant has the power of avoidance of his contract. A de-
frauded party has the power to avoid his contract. Such contract is voidable. 

Voucher: A written instrument that bears witness or "vouches" for something. 
Generally a voucher is an instrument showing services have been performed or goods 
purchased, and is presented to a disbursing officer authorizing him to make payment 
and charge the proper account. 

Wager: A relationship between persons by which they agree that a certain sum 
of money or thing owned by one of them will be paid or delivered to the other upon 
the happening of an uncertain event, which event is not within the control of the 
parties and rests upon chance. Consult state statutes. 

Wages: Compensation or reward, usually money, paid at stated times for labor. 
If compensation is paid at completion of a job or task, or if compensation is earned 
as a profit from the labor of others, such compensation is not wages. 

Waive (verb): To "waive" at law, is to relinquish or give up intentionally a known 
right or to do an act which is inconsistent with the claiming of a known right. 

Waiver (noun): The intentional relinquishment or giving up of a known right. 
It may be done by express words or conduct which involve any acts inconsistent with 
an intention to claim the right. Such conduct creates an estoppel on the part of the 
claimant. See Estoppel. 

Warehouse receipt: An instrument showing that the signer has in his possession 
certain described goods for storage, and which obligates the signer, the warehouse-
man, to deliver the goods to a specified person or to his order or bearer upon the 
return of the instrument. Consult Uniform Warehouse Receipts Act. 

Warrant (noun): An order in writing in the name of the state and signed by a 
magistrate directed to an officer commanding him to arrest a person. 

Warrant (verb): To guarantee, to answer for, to assure that a state of facts exists. 
Warranty: An undertaking, either expressed or implied, that a certain fact re-

garding the subject matter of a contract is presently true or will be true. The word 
has particular application in the law of sales of chattels. The word relates to title 
and quality. The word should be distinguished from "guaranty" which means a con-
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tract or promise by one person to answer for the performance of another. See 
Suretyship, Guarantor. 

Wotfe: Damage to the real property so that its value as security is impaired. 
Watered stock: Corporate stock issued by a corporation for property at an over 

valuation, or stock issued for which the corporation receives nothing in payment 
therefor. 

Wharfage: A charge against a vessel for lying at a wharf. It is used synonymously 
with "dockage" and "moorage." 

Wholesale: The usual meaning of the word is the sale of goods in gross to re-
tailers who, in turn, sell to consumers. 

Will (testament): The formal instrument by which a person makes disposition of 
his property to take effect upon his death. See Testamerd. 

Witness: A person who testifies under oath in a legal proceeding. 
Working capital: The amount of cash necessary for the convenient and safe trans-

action of present business. 
Writ: An instrument in writing under seal in the name of the state, issued out of 

a Court of Justice the commencement of, or during a legal proceeding, directed to 
an officer of the court commanding him to do some act, or requiring some person to 
do or refrain from doing some act pertinent or relative to the cause being tried. 

Writing obligatory: These words refer to writings under seal. 
Zoning ordinance: An ordinance passed by a city council by virtue of the police 

power which regulates and prescribes the kind of buildings, residences, or businesses 
that shall be built and used in different parts of a city. 

S o m e C o m m o n 
Forms U s e d in 

Bus ines s Law 

1. Power of Attorney 
2. Warranty Deed 
3. Quitclaim Deed 
4. Conditional Sale Contract 
5. Lease 
6. Agreement of Sale 
7. Trade Acceptance 
8. Release 
9. Simple Form of Will 

10. Real Estate Mortgage 
11. Promissory Note 
12. Negotiable Warehouse Receipt 
13. Agreement of Partnership—Short Form 
14. Certificate of Incorporation 
15. Common Stock Certificate (Front) 
16. Common Stock Certificate (Reverse 

side) 

G E N E R A L 

P O W E R O F A T T O R N E Y 

KNOW A L L MEN BY T H E S E PRESENTS, lliat 

(Set forth Name and Address) 
(hereinafter referred to as the "Principal") has made, constituted and appointed, and 
by these presents does make, constitute and appoint 

(Set forth Name(s) and Address(es) distinctly) 
a specimen of whose signature(s) appears in the lower left comer hereof, the true and 
lawful attorney(s)-in-fact of, for, and in the name, place and stead of the Principal to 
do each and all of the following acts and things: 

1. Open, maintain and/or reconcile any one or more deposit or other accounts 
either in the name of the Principal or otherwise with BANK O F N E W YORK, 
(see footnote),® (hereinafter referred to as the "Bank"); 

2. Deposit with the Bank to the credit or for the account of the Principal any 
moneys, checks, drafts, promissory notes or other instrimients for the payment of 
money; also, to endorse for deposit, collection, transmission and remittance, or other-
wise, any and all such instruments and to deliver the same to the Bank for any of the 
indicated purposes; 

3. Draw, make, execute and deliver any and all checks, drafts, promissory notes 
and other instruments for the payment of money payable by or at the Bank, and give 
any orders or directions by letter, telegram or otherwise for the withdrawal, transfer 
or other disposition of any funds at any time(s) held by the Bank on deposit or other-
wise for or to the credit of the Principal, inclusive of any such instruments, orders or 
directions made payable to or for the account or benefit of the said attorney(s, or any 
of them); 

4. Deposit with the Bank to the credit or for the account of the Principal any and 
all stocks, bonds or other securities or valuables registered in the name of or purport-

• NOTE: If it is desired that this Power of Attorney shall be applicable only to some particular 
office(5) or branch(es) of the Bank, please so indicate in the space provided therefor above. 
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ing to be owned by the Principal, and to endorse and cause all or any such securities 
to be transferred into the name of the Bank, or that of any nominee(s) of the Bank, 
or otherwise; 

5. Purchase or otherwise acquire from or through the Bank any stocks, bonds, or 
other securities or valuables; 

6. Sell, assign, transfer, substitute, pledge, withdraw or otherwise dispose of any 
stocks, bonds or other securities or valuables at any time(s) held by or in the posses-
sion or control of the Bank, and/or any one or more of its subsidiaries or affiliates, for 
or on behalf of the Principal and to collect and dispose of any interest, dividend or 
other payments thereon; also, to give any orders or directions by letter, telegram or 
otherwise for the withdrawal, exchange, transfer, sale or other disposition of any such 
stocks, bonds or other securities or valuables, inclusive of any such orders or direc-
tions to or for the account of the said attomey(s, or any of them); 

7. Discount and/or negotiate with the Bank any promissory notes, drafts or other 
instruments for the payment of money; 

8. Borrow money from and incur indebtedness to the Bank either through loans, 
advances, reiiewals or other forms of credit which may be extended at any time or 
from time to time by the Bank, with or without security, and to make and enter into 
such agreements in reference theretp as may be acceptable to the Bank; 

9. Apply to and cause to be issued by or at the instance of the Bank any letters or 
other forms of credit, and to sign and deliver such indemnity or other agreements as 
the Bank may require in connection therewith; 

10. Sign and deliver to the Bank any Trust or Bailee Receipts and any relative 
Statements of Trust Receipt Financing or other documents; 

11. Pledge, assign, mortgage or otherwise transfer, hypothecate, and deliver to the 
Bank as security for all or any liabilities of the Principal to the Bank now existing or 
hereafter arising, any promissory notes, drafts or other instruments for the payment 
of money, stocks, bonds, accounts, bills receivable, or any other securities or property 
purporting to be owned or held by or for the account of the Principal; 

12. Give any directions and make any agreements concerning the extension, re-
newal, discharge or collection of any promissory notes, checks, drafts or other instru-
ments for the payment of money, or for the insurance, delivery, sale, pledge or other 
disposition of any documents, merchandise or other property, which may be now or 
hereafter in the possession or under the control of the Bank; 

13 
(Here insert any such further authority as is desired) 

And the Principal hereby gives and grants unto said attorney(s) (severally, collec-
tively or otherwise as hereinafter stated) full power and authority to do and perform 
each and every act and thing whatsoever deemed by any such attorney or attorneys 
so acting to be necessary or proper to be done in and about the premises as fuUy 
and ^ e c t u a l l y to all intents and purposes as the Principal might or could do if per-
sonally present, with full power of substitution, delegation and revocation, hereby 
ratifying and confirming all and whatsoever the said attorney or attorneys so acting, or 
any substitute or substitutes, or delegate or delegates, shall lawfully do, or cause to be 
done, in or about the premises by virtue hereof. 

It is imderstood that, unless terminated by operation of law, this Power of Attorney 
may be revoked only by notice in writing signed by the Principal and delivered to the 
Bank, and that any substitution or delegation hereunder shall be revoked only by 
notice in writing signed by the Principal and/or any such attorney or attorneys so 
acting; and, for the purpose of inducing the Bank to act hereunder, the Principal 
hereby agrees that the Bank, its successor or assigns, shall be saved harmless from 
any loss suffered or liability incurred by it or them in acting hereunder until notice of 
any such termination or revocation shall have been received by the Bank. 

If more than one attorney-in-fact has been hereinbefore appointed, each and all of 
the aforesaid powers, discretionary and otherwise, may be exercised severally, collec-
tively or otherwise as follows: 
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. Each may act alone. - Any or more may act collectively. 

IN WITNESS W H E R E O F , the Principal® having heretofore stricken out and 
omitted the paragraphs hereof numbered , has caused 
this instrument to be duly executed this day of 19 . . . . 
Specimen signature(s) of 
Attorney(s)-in-fact named above. 

[Acknowledgment to be used if PRINCIPAL is an INDIVIDUAL:] 

STATE O F 

COUNTY O F 
On the day of , 19 , before me personally 

came , to me known to be the person 
described in, and who executed, the foregoing instrument, and acknowledged that he 
(she) executed the same. 
(Notary's Seal 
to be affixed) 

NOTARY PUBLIC, COUNTY OF 
MY COMMISSION E X P I R E S 1 9 . . . . 

[Acknowledgment to be used if PRINCIPAL is a PARTNERSHIP:] 

STATE O F 

COUNTY O F 
On the day of ' , 19 , before me personally 

came , to me personally known, and known 
to me to be a member of the firm of , and 
known to me to be the individual described in, and who executed, the foregoing in-
strument in the name of the said firm, and he (she) duly acknowledged to me that he 
(she) executed the same for and in behalf of the said firm. 
(Notary's Seal 
to be affixed) 

NOTARY PUBLIC, COUNTY OF 
MY COMMISSION EXPIRES 19 

[Acknowledgment to be used if PRINCIPAL is a CORPORATION:] 

STATE O F . 

COUNTY OF 
On the day of , 19 , before me personally 

came , to me known, who^ being by me duly 
sworn, did depose and say that he (she) resides 
that he (she) is of 
the corporation described in, and which executed the above instrument; that he (she) 
knows the seal** of the said corporation; that the seal afBxed to said instrument is such 

• If TWO OR MORE PARTIES execute this Power of Attorney, the word "Principal" as used 
therein shall be deemed to refer to those parties collectively and severally. If a PARTNERSHIP, one 
or more of the General Partners should sign in its behalf. If a CORPORATION or ASSOCIATION 
a duly certified copy of the Hy-Law or Resolution under authority of which it has been executed 
should accompany the delivery hereof. 

••If such corporation have no seal, that fact must be stated in place of the statement required 
respecting the seal. 
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corporate seal; that it was so affixed by order of the Board of Directors of said corpo-
ration, and that he (she) signed his (her) name thereto by h)ce order. 
(Notary's Seal 
to be affixed) 

NOTARY PUBLIC, COUNTY O F 
MY COMMISSION E X P I R E S . . , 19 . 

No. 
Entry Book Page. 

W A R R A N T Y D E E D 

GEORGE WILSON AND W I F E 
TO 

JOHN MOORE 

STATE OF ILLINOIS, 
County 

I. , Clerk of the Circuit Court and Ei-
0£Scio Recorder within and for the County and State aforesaid, do hereby certify that the within and 
foregoing instrument of writing was filed for record on the day of 
i.D. 19 . . . ., at o'clock M, and duly recorded in volume of Deeds, on 
page and examined. 

Clerk. 

WARRANTY D E E D 
THE GRANTORS, George Wilson and Grace Wilson, his wife, of the City of Danville, 

in the County of Vermilion, and State of Illinois, for and in consideration of one 
dollar and other good and valuable consideration in hand paid, CONVEY AND WARRANT 
to John Moore, of the City of Urbana, County of Champaign, and State of Illinois, the 
following described Real Estate,, to wit: 

Lot Five (5) of Block Six (6) of J. R. Jones' second addition to the City of Danville, 
situated in the County of Vermilion, in the State of Illinois, hereby releasing and 
waiving all rights under and by virtue of the Homestead Exemption laws of this State. 

Dated this 3rd day of July, A.D. 19 
Signed, Sealed, and Delivered in Presence of 
Andrew Smith 
Marie Smith 

State of Illinois 

George Wilson (Seal) 
Grace Wibon (Seal) 

(Seal) 

VermiHon County 
I, Laura Black, a notary public, in and for said County, in the State aforesaid, do 

hereby certify that George Wibon and Grace Wilson, his wife, personally known to 
me to be the same persons whose names are subscribed to the foregoing instrument, 
as having executed the same, appeared before me this day in person and acknowl-
edged that they signed, sealed, and delivered the said instrument as their free and 
voluntary act, for the uses and purposes therein set forth, including the release and 
waiver of the right of homestead. 

Given under my hand and notarial seal this 3rd day of July, A.D. 19 . . . . 
Laura Black, 

Notary Public. 
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Q U I T C L A I M D E E D 

S T A T U T O R Y F O R M 

THE GRANTOR, George Wilson of the City of Urbana, in the County of Champaign, 
and State of Illinois, for and in consideration of One and n o / 1 0 0 Dollars CONVEYS 
AND QUITCLAIMS TO John Moore, of the City of Urbana, County of Champaign, and 
State of Illinois, all interest in the following described Real Estate, to wit: 

Lot Five (5) of Block Six (6) of J. R. Jones' Second Addition to the City of Urbana, 
Situated in the County of Champaign, in the State of Illinois, hereby releasing and 
waiving all rights under and by virtue of the Homestead Exemption laws of this 
State. 

Dated this 3rd day of July, A.D. 19 
Signed, Sealed, and Delivered in Presence of 

George Wibon (Seal) 
(Seal) 
(Seal) 
(Seal) 

Champaign County 

State of Illinois 

I, Charles Walker^ a notary public, in and for said County, in the State aforesaid, 
do hereby certify that George Wibon, personally known to me to be the same person 
whose name is subscribed to the foregoing instrument, as having executed the same, 
appeared before me this day in person and acknowledged that /»e signed, sealed, and 
delivered the said instrument as his free and voluntary act, for the uses and purposes 
therein set forth, including the release and waiver of the right of homestead. 

Given under my hand and notarial seal this 3rd day of July, A.D. 19. . . . 
Charles Walker, 

Notary Public. 

C O N D I T I O N A L S A L E C O N T R A C T 

The undersigned seller hereby agrees to sell, and the undersigned buyer hereby 
agrees to buy, subject to the terms and conditions hereof, the following personal prop-
erty, hereinafter for convenience referred to as "goods" (delivery and acceptance of 
which is hereby acknowledged by buyer), viz.: 

Make or Trade Name 
Motor Number 

Year 
Chassis Number 

Model Nvimber 
together with extra equip-
ment as follows: 

For the total Time Purchase Price of. 
which is made up as follows: 

(1) Cash Price 
(2) Cash Down Payment 
(3) Trade-In (Down Payment in Goods) 

(Make Model 
(Motor Serial 

(4) Total Down Payment 
(5) Unpaid or Deferred Balance 
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(6) Insurance—Fire, Theft , and Combined 
Additional C o v e r a g e $ 

$ Deduct ible Collision $ $ . 
(7) Principal B a l a n c e $ . 
(8) F i n a n c e Charge $ . 
(9) Total T i m e Balance . $ . 

which buyer expressly agrees to p a y a t the office to b e hereafter designated, of M A N -
U F A C T U R I N G A C C E P T A N C E C O R P O R A T I O N , in instalments of 
$ each and .instalment(s) of $ . e a c h in 
a c c o r d a n c e with the Schedule of Payments hereinafter set out, with interest thereon 
after maturi ty at the highest lawful contract rate , and if this contract b e placed with 
an at torney for collection, then, unless the same b e in violation of some statute, a n 
additional sum shall b e paid b y the buyer as attorney's fees, equal to fifteen per cent 
(15%) of the amount then unpaid, or if such amount be, in violation of any such 
statute then as large an amount , if any, as shall b y l a w b e permitted. 

T h e terms, covenants and conditions of this agreement are as follows, viz. : 

(1) Title to said property shall not pass to 
the purchaser until said time balance is fidly 
paid in cash or until seller shall have obtained 
judgment against buyer for the unpaid balance 
of said purchase price. 

(2) This contract may be assigned by the 
seller from time to time, and the legal holder of 
this contract from time to time shall be en-
titled to all of the rights of the seller hereunder. 
No waiver or extension of any payment, term, 
provision, covenant or condition should be con-
sidered as a payment or waiver of any default 
hereunder, nor be construed as a permanent 
waiver thereof. The failure of the seller to in-
sist on prompt payment of any instalment when 
due hereunder or the aceptance of any delin-
quent payment shall not constitute a waiver of 
any subsequent default and seller shall have 
the right to repossess or exercise any other 
remedy reserved to it hereunder upon any sub-
sequent default. No transfer, renewal, extension 
or assignment of this contract, or any interest 
hereunder, by the seller, voluntarily or invol-
untarily or any loss, injury, destruction of or to 
the goods herein described, shall release the 
buyer from any obligation hereunder. 

(3) No warranties either expressed or im-
plied have been made by seller unless endorsed 
hereon in writing. 

(4) The buyer shall at buyer's own cost 
and expense, keep said goods in first class 
order, repair and running condition and free 
from all taxes, liens, encumbrances, and charges 
for keep, repairs, storage, maintenance and ac-
cessories. 

(5) Buyer agrees to procure, pay all pre-
miums thereon and deliver to seller, an insur-
ance policy or policies, issued by an insurance 
company satisfactory to seller, naming as bene-
ficiaries or assureds buyer, seller and seller's 
heirs, administrators, successors and assigns, as 
their interests may appear, under which the 
property covered hereby is insured against 
loss or damage by collision, fire and theft 
thereof. Buyer expressly agrees that in the event 
of the failure of buyer to procure such policy 
or policies of insurance and to keep the pre-
miums paid thereon, during the life of this 
agreement, seller and seller's heirs, executors, 
administrators, successors and assigns are hereby 
authorized to procure such policy or policies, 

and to pay all premiums thereon which be not 
paid when due. All amounts so paid by seller 
as premium on said insurance shall be added 
to the amounts due hereunder, and shall be-
come due and payable with the instalment next 
due hereunder after such payment by seller. 
Failure of buyer to repay such sum or sums 
so paid by seller as premiums on such policy 
or policies when due, shall constitute a material 
breach of this agreement. The proceeds of any 
insurance, whether paid by reason of loss, in-
jury, returned premiums or otherwise, shall bi» 
applied toward the replacement of the goods or 
the payment of this obligation at the option of 
the seller. 

(6) Time is of the essence of this con-
tract, and if the buyer shall default in any 
payment required by buyer to be made herf»-
under or in complying with any of thr 
terms, covenants and conditions hereof, or Jf 
seller shall deem the said goods in danger of 
misuse, abuse, confiscation, or believe that tht̂  
said goods are being depreciated in excess 
of the payments made by buyer hereunder, or 
believe buyer to be insolvent, then in any 
such event, seller may declare the entire 
amount then remaining unpaid hereunder to 
be due and immediately payable and snt« 
therefor, or declare this contract void and 
through legal process or otherwise, without 
notice or demand, take immediate possession 
of said goods. Said goods when retaken may br 
retained by seller and all payments made by 
buyer may, without demand, for performanor 
of this agreement and without notice of de-
fault to buyer, be retained by seller as liqui-
dated damages for breach hereof, for loss in 
value of said goods, and as rent for the usr 
thereof. Buyer expressly agrees that seller may 
take possession of any other property in, upon 
or attached to said goods so retaken from 
buyer, and hold the same temporarily without 
any liability to buyer therefor. In the event 
any other property in, upon or attached to 
said goods is so taken by seller and not re-
moved by buyer within five (5) days after 
demand therefor, seller may place the same 
in storage for the account of and at the ex-
pense of buyer. The rights given the seller by 
this contract shall be in addition to all rights 
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given the seller by virtue of any statute or 
rule of law. 

(7) Buyer hereby expressly releases and 
forever releases and discharges Seller, its suc-
cessors and assigns, and their agents and em-
ployees of and from any and all damages and 
claims for damages resulting from trespass 
or otherwise growing out of the repossession 
of said goods. 

(8) Any notice given to buyer hereunder 
may be given by delivering a copy thereof to 
buyer personally or by sending a copy thereof 
by United States Registered Mail postage pre-
paid, and addressed to buyer at his address 
given herein or at such other address as shall 
have been last given to seller by buyer, and 
such notice shall have been deemed to have 
been duly given when so mailed. 

(9) The goods hereinabove described shall 
be kept, when not in use, at number 

unless the buyer shall secure the consent in 
writing of the seller to a change in the place 
of storage or housing of such goods. 

(10) Purchaser agrees to and does waive 
and release any and all rights, existing or that 
nray be acquired, in or to the payment of any 
penalty, forfeit or damages for failure by the 
seller or holder of this contract, upon pay-
ment or satisfaction of this contract, to file a 
satisfaction certificate in compliance with any 
law or statute requiring the filing of same, ex-
cept for failure to file such certificate within a 
reasonable time upon written demand de-
livered by the purchaser or by registered mail 
to the holder of this contract. 

E x e c u t e d in quadruphcate , one of which was delivered to and retained b y the buyer 
this day of , 19 

(Seal) 

B y 
(Official Title, i{ Company) 

(Witnesses to Buyer's and Seller's Signature) 

A T T E S T : 
(Seal of Buyer if 
a Corporation) 

SIGN 

IN 

I N K 

(Seller's Address. Street, City, State) 

(Seal) 

B y 

(Buyer's Signature—Individual, 
Corporate or Firm Name) 

(Official Title, if Company) 

(Buyer's Business Address. 
Street, City, State) 

(Buyer's Secretary) (Buyer's Residence Address. 
Street, City, State) 

M A K E C E R T A I N T H A T D E A L E R ' S R E C O M M E N D A T I O N , A S S I G N M E N T 
A N D G U A R A N T Y O N R E V E R S E H E R E O F IS S I G N E D 

S C H E D U L E O F P A Y M E N T S 

$ 1 mo. after da te of contract 
$ 2 mos. after da te of contract 
$ 3 mos. after da te of contract 
$ 4 mos. after date of contract 
$ 5 mos. after date of contract 
$ 6 mos. after date of contract 
$ 7 mos. after date of contract 
$ 8 mos. after date of contract 
$ 9 mos. after date of contract 

$ 10 mos. after date of contract 
$ . . . . . . . . 1 1 mos. after da te of contract 
$ 12 mos. after date of contract 
$ 13 mos. after date of contract 
$ 14 mos. after date of contract 
$ 1 5 mos. after date of contract 
$ 16 mos. after d a t e of contract 
$ 17 mos. after date of contract 
$ 1 8 mos. after date of contract 

(In states w h e r e acknowledgment or affidavit is necessary for filing or recording. 
N o t a r y Public will insert necessary acknowledgment or affidavit in this space.) 
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DEALER'S RECOMMENDATION, ASSIGNMENT AND GUARANTY 

To Y E L L O W MANUFACTURING ACCEPTANCE CORPORTION: 
To induce you to purchase the within contract, the undersigned submits an accom-

panying statement which the undersigned believes to be substantially true, unless 
otherwise hereinafter stated, and certifies that said contract arose from the sale of the 
goods described in said contract, warranting that the title to said goods was at the 
time of the sale and is now vested in the undersigned free of all liens and encum-
brances and that the undersigned has the right to assign such title. 

For value received, the undersigned does hereby sell, assign and transfer to the 
YELLOW MANUFACTURING ACCEPTANCE CORPORATION, its successors or 
assigns, his, its or their right, title and interest in and to the within and foregoing con-
tract and the goods covered thereby and authorizes said YELLOW MANUFACTUR-
ING ACCEPTANCE CORPORATION, its successors or assigns, to do every act and 
thing necessary to collect and discharge the same. 

In consideration of the purchase of the said contract, the undersigned does hereby 
guarantee paj-ment of all deferred payments as and at the respective times specified 
therein and covenants, in the event of the failure of the buyer to make any payment 
at the respective times and in the manner in said contract provided, or to perform 
any term, provision, covenant or condition provided by said contract to be made or 
performed by the buyer at the respective times and in the manner in said contract 
provided, to pay upon demand the full amount remaining unpaid to YELLOW MAN-
UFACTURING ACCEPTANCE CORPORATION, its successors or assigns. The 
liability of the undersigned shall not be affected by any indulgence, compromise, set-
tlement, extension of credit, or variation of terms effected by or with the buyer or 
any other person interested. Notice of acceptance of this guaranty, notices of non-
payment and non-performance, notices of amount of indebtedness outstanding at any 
time, protests, demands, and prosecution of collection, foreclosure and possessory rem-
edies, and the right to remove any legal action from the court ori^nally acquiring 
jurisdiction, are hereby expressly waived. In the event of repossession of the prop-
erty covered by within contract for default by buyer, YELLOW MANUFACTUR-
ING ACCEPTANCE CORPORATION, its successors or assigns, may, at its election, 
sell the repossessed equipment at public or private sale and apply the proceeds thereof 
against the unpaid ba ance under the written contract or tender the repossessed equip-
ment to the undersigned, and the undersigned will pay to YELLOW MANUFAC-
TURING ACCEPTANCE CORPORATION, its successors or assigns the amount of 
any deficiency established by any such sale or repurchase said property from YEL-
LOW MANUFACTURING ACCEPTANCE CORPORATION, its successor or assigns 
in the event of tender thereof at a price equal to the unpaid balance of deferred pay-
ments at the time of such repossession, including interest, plus any and all costs of 
repossession. It is expressly agreed that in case of non-payment of either principal or 
interest when due, suit may be brought by the holder hereof against any one or more 
or all of us at the option of the holder, whether such suit has been commenced against 
the maker or not, and that in any such suit the maker may be joined with one or more 
or all of us, at the option of the holder. 

(Seller's Signature) 

(Official Title, if Company) 

GUARANTY 

In consideration of the making of the within contract by the seller therein and/or 
the purchase thereof by YELLOW MANUFACTURING ACCEPTANCE CORPO-
RATION, the undersigned does hereby guarantee payment of all deferred payments 
as specified therein and covenants in default of payment of any installment or per-
formance of any requirement thereof by buyer to pay full amount remaining unpaid 
to the seller, his or its heirs, executors, administrators, successors or assigns upon de-
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mand. The Jiaibility of the undersigned shall not be affected by any indulgence, com-
promise settlement, extension of credit', or variation of terms effected by or with the 
buyer or any other person interested. Notice of acceptance of this guarantee, notices 
of non-payment and non-performance, notices of amoimt of indebtedness outstanding 
at any time, protests, demands, and prosecution of collection, foreclosure and posses-
sory r e m ^ e s ; and the right to remove any legal action from the court originally ac-
quiring jurisdiction, are hereby expressly waived. It is expressly agreed that in case 
of non-payment of either principal or interest when due, suit may be brought by the 
holder hereof against any one or more or all of us at the option of the holder, whether 
such suit has been commenced against the maker or not, and that in any such suit 
the maker may be joined with One or more or all of us, at the option of the holder. 
WITNESS: 

(Guarantor) 
(Address) 

.(L.S) 

L E A S E * 

THIS AGM,EMENT, made in the City of New York, State of New York, on May 1st, 
1962, by Doe Building Corporation, a corporation duly created, organized and existing 
under, and by virtue of, the laws of the State of New York, and having its principal 
office at No. IIK Broadway, Borough of Manhattan, City of New York (herein called 
the "Landlord"), and Richard Roe, residing at No. 37^ Broadway, Borough of Man-
hattan, City of New York (herein called the "Tenant"), WITNESSETH: 

That the Landlord hereby lets to the Tenant, and the Tenant hereby hires from 
the Landlord, the building in the Borough of Manhattan, City of New York, known 
as No. 17K Broadway, for the term of two (2) years from the 1st day of June, 1962, 
to be occupied as a private dwelling by the Tenant, and not otherwise, at the yearly 
rent of two thousand four hundred ($2,400) dollars, payable in equal monthly in-
stalments of two hundred ($200.) dollars each, in advance, on the first day of each 
and every month (except that the first of such instalments shall be paid simultaneously 
with the execution and delivery of this lease), upon the conditions and covenants 
following: 

1. That the Tenant shall pay the rent as aforesaid, as and when the same shall 
fall due; and each such payment shall be made at the principal office of the Land-
lord above stated, or at such other place or places as the Landlord hereafter may 
designate for that purpose by notice mailed to the Tenant at the demised premises. 
2. That the Tenant shall, at his own cost and expense, 
(a) Take good care of the house and of its fixtures, and shall suffer no waste; 
(b) Make and execute all repairs required to the said house, and to the plumbing 
work, pipes, furnace, range and fixtures belonging thereto; 
(c) Keep the water pipes, as well as the connections with the water main, free 
from ice and other obstructions; 
(d) Promptly execute and fulfill all of the ordinances of the City Corporation ap-
plicable to said premises, and all orders and requirements made or imposed by the 
Board of Health, the Fire Department and the Police Department, and all other de-
partments of the city, state or federal goverrmient, for the correction, prevention and 
abatement of nuisances or other grievances in, upon, or connected widi, the said 
premises, or other grievances; and 

• Reprinted from Modern Annotated Forms of Agreement by Saul Gordon. Published by Prentice-
Hall, Inc. Copyiight, 1940, 1947, by Saul Gordon. 
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(e) Pay the water tax or taxes levied, assessed or imposed upon the demised build-
ing in each and every year during the term hereby granted. 
3. That the Tenant shall 
(a) Not call upon the Landlord for any disbursements or outlay during the term 
of this lease; 
(b) Not make aily improvements or alterations in or to the demised building-with-
out first obtaining the written consent of the Landlord; and all improvements made 
by the Tenant shall belong to the Landlord and be surrendered to it at the expira-
tion of the term of this lease however occurring; and 
(c) At the end, or other expiration, of the term, deliver up the demised premises in 
good order and ,oridition, damage by the elements excepted. 
4. That the Tenant shall not assign this agreement, nor underlet the premises, or 
any part thereof, without the Landlord's prior written consent; nor shall the Tenant 
occupy, permit or suffer the same to be occupied for any business, or for any pur-
pose deemed extra-hazardous on account of fire. 
5. That the Tenant shall, in case of fire, give immediate notice thereof to the Land-
lord, who thereupon shall cause the damage to be repaired forthwith; but if the 
prernises shall be so damaged that the Landlord shall decide to rebuild, the term 
shall cease, and the accrued rent shall be paid up to the time of the fire. 
6. That in case of default in any of the conditions or covenants herein contained on 
the part of the Tenant to be kept, observed and performed, the Landlord may re-
sume possession of the premises; and relet the same for the remainder of the term 
at the best rent that it can obtain, for the account of the Tenant, who shall pay any 
deficiency thereby resulting to the Landlord. 
7. (a) That the Landlord shall have the right, at least three (3) months prior to 
the expiration of the term hereby granted, to put up, in some conspicuous part on 
the exterior of said premises, a notice or notices "For Sale" or " T o Let ," and ap-
pUcants shall be admitted, at reasonable hours of the day, to view them until sold 
or rented. 
(b) That the Landlord, or its agents, shall, also, be permitted, at any time during 
the term, to visit and examine the premises at any reasonable hour of the day. 
8. That this lease is, and shall remain at all times, subject and subordinate in lien 
to any and all mortgages now or hereafter a lien or liens upon the said premises. 

IN WITNESS WHEREOF, the parties hereto have hereunto set their hands and seals, the 
day and year first above written. 
(Corporate Seal) Doe Building Corporation, 
Attest: By John Doe, President 

John Doe, Jr. 
Secretary Richard Roe (L.S.) 

Sealed and delivered in the presence of 
Richard Roe, Jr. 
John Doe, Jr. 

A G R E E M E N T O F S A L E 

C A L I F O R N I A R E A L E S T A T E ASSOCIATION STANDARD F O R M 

{Reproduced by permission) 

THIS AGREEMENT, made and entered into this day of 
1 9 . . . . between 

and 
hereinafter called Seller, 

., hereinafter called Buyer, 
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WMJESSEINH, that the Seller, in consideration of the payments to be made by the 
Buyer and the conditions and covenants to be kept and performed by him, as here-
inafter set forth, agrees to sell and the Buyer agrees to buy, the real property, situated 
in t h e . . . . . 
County of. . . . . State of California, described as 
follows, to-wit: 
for the sum of Dollars, 
in lawful money of the United States of America, and the Buyer, in consideration of 
the premises, promises and agrees to pay the Seller the aforesaid sum of money, for 
all of said real property, as follows, to-wit: Dollars 
upon the execution and delivery hereof, the receipt whereof is hereby acknowledged, 
and the balance of Dollars 
in instalments, including interest on all unpaid principal from date hereof until date 
of payment at the rate of per centum per annum. 
The first instalment of Dollars 
to be paid 1 9 . . . . , and a like amount 
shall be paid on the same day of each thereafter 
until the balance of principal and interest has been paid in full. The amount of the 
final payment, however, shall be the total of the principal and interest then due. All 
payments to be made by the Buyer shall be paid with lawful money of the United 
States of America. 

IN ADDITION I T IS A G R E E D A S F O L L O W S T O - W I T : 

First: Pos.session shall be delivered to the Buyer upon the execution and delivery 
of this agreement, unless otherwise provided herein. 

Second: The Buyer shall pay all taxes and assessments from date hereof and as-
sessed and levied against said property hereafter, unless otherwise specified herein. 
Taxes for the fiscal year ending June 30th following the date of this agreement shall 
be prorated, unless otherwise specified herein. 

Third: The Seller on receiving payment of all amounts of money mentioned herein 
shall execute a grant deed for said property in favor of said Buyer and shall deliver 
said deed to said Buyer. As of the date of delivery of deed the Seller shall supply the 
Buyer with a Policy of Title Insurance or Certificate of Title, to be issued by a reliable 
title company, which shall show the title to said property to be merchantable and free 
from taxes, assessments, liens and encumbrances, except such thereof as are set forth 
herein and such thereof as may be suffered, or created hereafter by the Buyer. The 
Seller shall pay for said evidence of title unless otherwise set forth herein. 

Fourth: Should the Buyer fail to make said payments or any thereof when due 
or fail to comply with the conditions, covenants and agreements set forth herein, the 
amounts paid hereon may be retained by the Seller as the consideration for making 
this agreement and thereupon the Seller shall be released from all obligations in law 
or equity to convey said property and any occupancy of said property thereafter by 
said Buyer shall be deemed to be and be a tenancy at the pleasure of the Seller and 
said Buyer shall never acquire and expressly waives any and all rights or claims of 
title because of such possession. 

Fifth. Should the Seller sue the Buyer to enforce this agreement or any of its 
terms, the Buyer shall pay a reasonable attorney fee and all expenses in connection 
therewith. 

Sixth: The Seller reserves the right to deliver the deed, at any time during the 
term hereof, and the Buyer, in lieu of this agreement, shall execute and deliver to said 
Seller, or his nominee, a note for all amounts of money then unpaid and said note 
shall be secured by a Deed of Trust on said property and said Buyer shall likewise 
execute and deliver said Deed of Trust concurrently with the delivery of said note. 

Severah: The waiver by the Seller of any covenant, condition or agreement herein 
contained shall not vitiate the same or any other covenant, condition or agreement 
contained herein and the terms, conditions, covenants and agreements set forth herein 
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shall apply to and bind the heirs, successors, and assigns of each of the parties hereto. 
Time is the essence of this agreemeiit. ! 

Eighth: All words used in this agreement, including the words Buyer and Seller, 
shall be construed to include the plural as well as the singular number and words used 
herein in the present tense shall include the future as well as the present and words 
used in the masculine gender shall include the feminine and neuter. 

IN WITNESS WHEREOF said parties have executed this agreement as of the day and 
year first above written. 

T R A D E A C C E P T A N C E 

No. 

ON 

Q 
- w -

THE TRANSACTION WHICH GIVEfc RISE TO 
ACCEPTOR FROM THE DRAWER. THE DRAWEE 
•raUST COMPANY IN THE UNITED " J t a t E S Wl; ICH , flcH 
OR TRUST COMPANY IS DIUBCIED B D PAY TJ 
ACCEraO* UPON PRESBNTAT70N A T ^ ^ T U R I T Y 

TO U 

4CCE T TH 
DRA' 

CTTIfiN Oh i YEA 
2 

r^s ic -

^Y T 

MA 

-19 

3 THE ORDER OF OURSELVES 

DOLLARS ($ ) 
THE PURCHASE OF GOODS BY THE 
PAYABLE AT ANY BANK. BANKER OR 
• DESIGNATE. SUCH BANK, BANKER, 

XEPMNCE ^ (HARGE IT TO THE ACCOUNT OF THE 
THEREAFTER. 

BY_ 

DETACH B E F O R E RETURNING ACCEPTANCE 

A TRADE ACCEPTANCE 

I s an adtn iml tdgmmt of a debt by the buyer in f a w r o f the seller, for merchandise that the seller had 
placed in the hands of the buyer. T h e buyer agrees, in writing across the face o f this acceptance his 
name, the name and location o f his own bank and the date, to pay the amount o f this certain indebted-
ness at a certain time at his own bank. 

This varies from the open book account method only in giving the debt a negotiable value 
According to a F E D E R A L R E S E R V E B A N K G O V E R N O R ' S O P I N I O N , the s i t n i t e . j f an 

Acceptance mcreases the financial standine o f the piver, because it shows prompt paying methods. : 

Kindly fill in attached Acceptance above, on red lines across form and then forward to us. 
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R E L E A S E ^ 

KNOW ALL MEN, that I, John Doe, residing at No. 11!J Broadway, Borough of MAN^ 
hattan. City of New York, in consideration of one ($1.) dollar, lawful money of the 
United States of America, heretofore paid to me by Richard Roe, residing at No. 37S 
Broadway, Borough of Manhattan, City of New York, the receipt whereof is hereby 
acknowledged, do hereby remise, release, and forever discharge the said Richard Roe, 
his heirs, executors, and administrators, of and from all, and all manner of, action and 
actions, cause and causes of action, suits, debts, dues, sums of money, accounts, reck-
onings, bonds, bills, specialties, covenants, contracts, controversies, agreements, prom-
ises, variances, trespasses, damages, judgments, extents, executions, claims and de-
mands whatsoever, in law or in equity, that against the said Richard Roe, I, the said 
John Doe, ever had, now have, or that my heirs, executors or administrators hereafter 
can or may have, by reason of any matter, cause or thing whatsoever from the begin-
ning of the world up to and including the day of the date of this release. 

IN WRRNESS WNMEOP, I have hereunto set my hand and seal, in the City of New 
York, on this 1st day of May, 1962. 
In the presence of John Doe (L.S.) 

John Doe, Jr. 
Richard Roe, Jr. 

S I M P L E F O R M O F W I L L 

LAST W I L L AND TESTAMENT OF JOHN DOE 

I, JOHN DOE, of the city of in the County of Suffolk 
and State of being of sound and disposing mind and 
memory, and not acting under duress, menace, fraud or undue influence of any person 
whatsoever, do make, publish and declare this instrument to be my Last Will and 
Testament, intending hereby to dispose of all the property over which I shall at my 
death have a right of disposition, by appointment, will, or otherwise and I do hereby 
cancel, revoke and annul all former wills and testaments or codicils by me at any 
time made. 

First: I direct that all my just debts, funeral and testamentary expenses be paid 
as soon after my death as can conveniently be done. 

Second:. I give and bequeath to my son RICHARD my gold watch and chain and 
all my other personal jewelry and effects. 

Third: I give and bequeath to my said son RICHARD the sum of ten thousand 
dollars. 

Fourth: All the rest, residue and remainder of my estate, real and personal, of 
whatsoever character and wheresoever situated, of which I shall die seized or pos-
sessed or to which I shall be in any way entitled at the time of my death, I give, de-
vise and bequeath to my wife, HANNAH DOE, absolutely, if she shall survive me, 
and if my said wife shall not be living at the time of my death I give, devise and 
bequeath my residuary estate to my son RICHARD absolutely. 

Fifth: I nominate and appoint THOMAS BROWN to be the executor of this my 
last will and t^tament, and I direct that my said executor shall not be required to 
give any bonds or security for the proper discharge of his duties. 

• Reprinted feom Modem Annotated Formt of Agreement by Saul Gordon. Published by Prentice-
HaU, Inc. CowTright, 1940, 1947, by Saul Gordon. 
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IN TESTIMONY WHEREOF I h e r e u n t o set m y h a n d a n d seal o n this . . d a y of 
, in the year Nineteen Hundred and 

. . . . . ( L . S . ) 
(Signature) 

The foregoing instrument, consisting of. . . . . .pages, including this page, was, at 
the date hereof, signed, sealed, published and declared by JOHN DOE, the testator 
above named, at in the State of . 
as and for his last will and testament, in our presence, who, in his presence, at his 
request, and in the presence of each other, have hereunto set our names as witnesses. 

Names Addresses 

(Signed by three witnesses) 

R E A L E S T A T E M O R T G A G E 

THIS INDENTURE, made this 10th day of May, 1962, between Abner Brooks (uimiar-
ried), party of the first part, and hereinafter designated the mortgagor, and Charles 
Dawson, party of the second part, hereinafter designated the mortgagee. 

WHEREAS, the said mortgagor is, by virtue of a bond bearing even date herewith, 
justly indebted to the said mortgagee in the sum of $25,000 lawful money of the 
United States, secured to be paid on the 10th day of May, 1964, together with interest 
thereon, to be computed from the 10th day of May, 1962, at the rate of 6 per cent 
per annum, and to be paid on the 10th day of November next ensuing the date hereof 
and semiannually thereafter. 

N o w THIS INDENTURE WITNESSETH, t h a t t h e m o r t g a g o r , for t h e b e t t e r s e c u r i n g t h e 
payment of the said sum of money mentioned in the said bond or obligation, with 
interest thereon, and also for and in consideration of the sum of ONE DOLLAR, to the 
mortgagor in hand paid by the mortgagee, the receipt whereof is hereby acknowl-
edged, does hereby grant and release unto the mortgagee, and to his heirs and assigns 
forever, ALL that certain lot, piece, or parcel of land, with all the buildings and im-
jrovements thereon made or erected, situate, lying and being in the Borough of Man-
lattan. City, County, and State of New York, bounded and described as follows, 

to wit: 

BEGINNING at a certain point on the north side of JoflFre Avenue, distance one hun-
dred feet east of that point known as the northeast comer formed by the intersection 
of Foch Street and Joffre Avenue, running thence: (1) fifty feet due east on a line 
with the said Joffre Avenue; thence (2) one hundred feet due north on a line parallel 
with said Foch Street; thence (3) fifty feet due west on a line parallel with said Joffre 
Avenue; thence (4) one hundred feet due south on a line parallel with said Foch 
Street to the place of beginning. 

TOGETHER with all fixtures and articles attached to or used in connection with said 
premises, all of which are declared to be covered by this mortgage; together with the 
appurtenances, and all the estate and rights of the party of the first part in and to said 
premises. 

TO HAVE AND TO HOLD the above-granted premises unto the said mortgagee, his 
heirs and assigns forever. 

PROVIDED ALWAYS that if the said mortgagor, or the heirs, executors, administrators 
or the personal representatives, successors, or assigns of the said mortgagor, pay the 
said sum of money mentioned in the said bond or obligation, and the interest Qiereon, 
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at the time and in the manner mentioned in the said bond or obligation, then these 
presents and the estate hereby granted, shall cease, determine, and be void. 

AND the said mortgagor covenants with the mortgagee as follows: 
FIRST—That the mortgagor will pay the indebtedness as hereinbefore provided, 

and, if default be made in the payment of any part thereof, the mortgagee shall have 
power to sell the premises herein described according to law. Said premises may 
be sold in one parcel, any provision of the law to the contrary notwithstanding. 

SECOND—That the mortgagor will keep the buildings on the said premises insured 
against loss by fire for the benefit of the mortgagee. And should the mortgagee, 
by reason of any such insurance against loss by fire, as aforesaid, receive any sum 
or sums of money for any damage by fire to the said building or buildings, such 
amount may be retained and applied by said mortgagee toward payment of the 
amount hereby secured, or the same may be paid over either wholly or in part to 
the said mortgagor, or the heirs, successors, or assigns of the mortgagor, to enable 
said mortgagor to repair said buildings or to erect new buildings in their place, or for 
any other purpose or object satisfactory to the said mortgagee, without affecting 
the lien of this mortgage for the full amount secured hereby before such damage 
by fire, or such payment ever took place. 

THIRD—And it is hereby expressly agreed that the whole of said principal sum, 
or so much thereof as may remain tmpaid, shall become due at the option of the 
mortgagee after default in the payment of any tax, assessment, or water rate for 
sixty days after notice and demand, or in case of the actual or threatened demoli-
tion or removal of any building erected upon the said premises, anything herein 
contained to the contrary notwithstanding. 

FOURTH—That the mortgagor will execute any further necessary assurance of the 
title to said premises and will forever warrant said title. 

FIFTH—That if default shall be made in the payment of the principal sum men-
tioned in the said bond, or of any installment thereof, or of the interest which 
shall accrue thereon, or of any part of either, at the respective times therein speci-
fied for the payment thereof, the mortgagee shall have the right forthwith after any 
such default, to enter upon and take possession of the said mortgaged premises, and 
receive the rents, issues, and profits thereof, and to apply the same after payment 
of all necessary charges and expenses, on account of the amount hereby secured, 
and said rents and profits are in the event of any such default hereby assigned to 
the mortgagee. 

SIXTH—And the mortgagee shall also be at liberty immediately after any such 
default, upon proceedings being commenced for the foreclosure of this mortgage, 
to apply for the appointment of a receiver of the rents and profits of the said 
premises without notice, and the mortgagee sliall be entitled to the appointment of 
such a receiver as a matter of right, without consideration of the value of the mort-
gaged premises as security for the amount due the mortgagee, or the solvency of 
any person or persons liable for the payment of such amounts. 

SEVENTH—And the mortgagor does further covenant and agree that, in default 
of the payment of any taxes, charges, and assessments which may be imposed by 
law upon the said mortgaged premises, or any part thereof, it shall and may be 
lawful for the said mortgagee, without notice to or demand from the mortgagor, 
to pay the amount of any such tax, charge, or assessment, and any amount so paid 
the mortgagor covenants and agrees to repay to the mortgagee, with interest there-
on, without notice or demand, and the same shall be a lien on the said premises, 
and be secured by the said bond and by these presents and the whole amount there-
by secured, if the mortgagee so elect, become due and payable forthwith, anything 
herein to the contrary notwithstanding. 

EIGHTH—It is hereby further agreed by the parties hereto that if, at any time 
before said bond is paid, any law be enacted changing the law in relation to taxation 
so as to aflFect this mortgage or the debt thereby secured, or the owner or holder 
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thereof, in respect thereto, then said bond and this mortgage shall become due and 
payable at the expiration of thirty days after written notice requiring the payment 
of the mortgage debt shall have been given to the owner of the mortgage premises, 
anything herein contained to the contrary notwithstanding. 

NINTH—The mortgagor, or any subsequent owner of the premises described 
herein, shall, upon request, made either personally or by registered mail, certify 
in writing, to the mortgagee or any proposed assignee of this mortgage, the amount 
of principal and interest that may be due on this mortgage, and whether or not 
there are any offsets or defenses to the same, and upon the failure to furnish such 
certificate after the expiration of six days in case the request is made personally, 
or after the expiration of thirty days after the mailing of such request in case the 
request is made by mail, this mortgage shall become due at the option of the 
holder thereof, anything herein contained to the contrary notwithstanding. 

TENTH—It is expressly understood and agreed that the whole of said principal 
sum and the interest shall become due at the option of the mortgagee, upon failure 
of any owner of the above described premises to comply with any requirement of 
any department of the City of New York, within six months after notice in writing 
of such requirements shall have been given to the then owner of said premises by the 
mortgagee, anything herein contained to the contrary notwithstanding. 

ELEVENTH—Every provision for notice and demand or request contained herein 
shall be deemed fulfilled by written notice and demand or request personally served 
on one or more of the persons who shall at the time hold the record title to the 
premises, or on their heirs or successors, or by registered mail directed to such person 
or persons or their heirs or successors, at his, their, or its address to the mortgagee 
last known. 

IN WITNESS WHEREOF, the said mortgagor hath signed and sealed this instrument 
the day and year first above written. 

On this 10th day of May, 1962, before me personally came Abner Brooks, to 
me known and known to me to be the person described in and who executed the 
foregoing instrument, and he duly acknowledged to me that he executed the said 
instrument for the purposes therein contained. 

ISAAC JOHNSON, 
Notary Public No. 1001, 

County of New York, 
(Notarial Seal) State of New York. 

P R O M I S S O R Y N O T E B E A R I N G I N T E R E S T 
F R O M D A T E O F M A K I N G 

$1,500 New York City, New York, 
May 1st, 1952 

Two months after date, I promise to pay to the order of Richard 
Roe & Company Fifteen Hundred 

Dollars at the Koe' National Bank 
of New York, with interest. 

Value received. 
John Doe 
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N E G O T I A B L E W A R E H O U S E R E C E I P T 

{Courtesy of Lawrence Warehouse Company) 
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N E G O T I A B L E W A R E H O U S E R E C E I P T 
(Reverse Side) 

Te«MS AND CONDItlONS 

'SMrniS^^E^mm 
ENDORSEMENTS 

A G R E E M E N T O F P A R T N ER S H I P — S H O R T F O R M 

AGREEMENT, made in the City of New York, State of New York, on May 1st, 1962 
T ^ i Borough of Manhat tL , City o 

n T J Richard Roe, residing at No. 37}^ 
B W w a y , Borough of Manhattan, City of New York (herein called the "Second 

W H E R E I N I T IS M U T U A L L Y AGREED, AS F O L L O W S -

b u l i n ^ ^ t ^ l f w T ^ " ^ hereto shall, as partners, engage in and conduct the business of 
T I L f u ® ^ 'n dry goods, at wholesale and retail. 

2. That the name of the partnership shall be John Doe & Co. 
April 3 0 ? h , 1 9 6 l ! ™ Partnership shall begin on May 1st, 1962, and shall end on 

w a t Rnr! ^IT the partnership shall be located at No. 57)i Broad-
way, Borough of Manhattan, City of New York. 

5. (a) That the capital of the partnership shall be the sum of ten thousand 
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($10,000) dollars; and each party shall contribute thereto, contemporaneously with 
the execution of this agreement, the sum of five thousand ($5,000) dollars in cash. 

(b) That neither party's contribution to the capital of the partnership shall bear 
interest in his favor. 

6. That the capital of the partnership, and all other moneys of, as well as all in-
struments for the payment of moneys to, the partnership, shall be deposited in the 
name of the partnership, in the Koe Trust Company, in the Borough of Manhattan, 
City of New York; and all moneys credited therein to the partnership shall be subject 
to withdrawal only by check made in the name of the partnership, and signed jointly 
by the parties hereto. 

7. (a) That neither party shall, without the written consent of the other, advance 
any moneys to the partnership in excess of the amount of his aforesaid contribution 
to the capital thereof; but any such advance that shall be made by either party, with 
the written consent of the other, shall bear interest at tlie rate of six (6%) per cent, 
per annum. 

(b) That if either party shall, with the consent of the other, become indebted 
to the partnership, such indebtedness shall bear interest at the rate of six (6%) per 
cent, per annum. 

8. That each party shall devote all of his time and attention to the business of the 
partnership, and shall not, during the term of this partnership, either directly or in-
directly, engage in any other business. 

9. (a) That full and accurate accounts of the transactions of tlie partnership shall 
be kept in proper books; and each party shall cause to be entered in the said partner-
ship books a full and accurate account of all of his transactions in behalf of the part-
nership. 

(b) That the books of the partnership shall be kept at tlie place of business 
of the partnership, and each party shall, at all times, liave access to, and may inspect 
and copy, any of them. 

10. That each party shall be entitled to draw one liundrcd ($100) dollars a week 
from the funds of the partnership. 

11. That neither party shall, without the written consent of the other party, make, 
execute, deliver, endorse or guaranty any commercial paper, nor agree to answer for, 
or indemnify against, any act, debt, default or miscarriage of any person, partnership 
(other than that of the parties hereto), association or corporation. 

12. (a) That, at the end of each calendar year, a full and accurate inventory shall 
be prepared, and the assets, liabilities and income, both gross and net, sliall be ascer-
tained, and the net profits or net loss of the partnership shall be fixed and determined. 

(b) That the net profits or net loss shall be divided eqvially between tlie parties 
hereto, and the account of each shall be credited or debited, as the case may be, with 
his proportionate share thereof. 

13. That, at the termination of this partnership, by the expiration of its term, or 
by reason of any other cause, a full and accurate inventory shall be prepared, and 
the assets, liabilities and income, both gross and net, shall be ascertained; the debts 
of the partnership shall be discharged; and all moneys and other assets of the partner-
ship tlien remaining shall be divided in specie between the parties, share and share 
alike. 

14. (a) That if any disagreement shall arise between the parties as to the conduct 
of the partnership business, or as to its dissolution, or as to any other matter, cause or 
thing whatsoever not herein otherwise provided for, the same shall be decided and 
determined by arbitrators; and eacli party shall appoint one such arbitrator, and both 
of such arbitrators shall appoint a third arbitrator, and the decision of two of such 
arbitrators, when made in writing, shall be conclusive upon the parties hereto. 

(b) That the appointment of the arbitrators by the respective parties hereto 
shall be made, as follows; The party seeking arbitration hereunder shall serve a notice 
in writing upon the other party hereto, setting forth the disagreement or disagree-
ments that he desires to be arbitrated, as well as the name of his arbitrator; and, 
thereupon, the other party hereto shall, within five (5) days after the receipt of such 
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notice, serve upon the party seeking arbitration a notice in writing stating the namo 
of his arbitrator. 

(c) The faihire of a party to appoint an arbitrator shall authorize the other party 
to make an appointment for the one so in default. 

(d) If the two arbitrators appointed hereunder shall fail, within five (5) days 
after the second of the arbitrators shall have been appointed, to select a third arbi-
trator, then, and in any such event, any judge of the Supreme Court of the State of 
New York, County of New York, upon application made by either party hereto for 
that purpose, shall be authorized and empowered to appoint such third arbitrator. 

(e) The award to be made by the arbitrators hereunder shall be made within 
five (5) days after the third arbitrator shall have been appointed. 

IN WITNESS WHEKEOF, the parties hereto have hereunto set their hands and seals, 
the day and year first above written. 

In the presence of 

John Doe, Jr. John Doe (L.S.) 

Richard Roe, Jr. Richard Roe (L.S.) 
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CERTIFICATE OF INCORPORATION 
OF THE 

HAMILTON AUTOMOBILE CO., INC. 

(Pursuant to Article Two of the Stock Corporation Law) 

We, the undersigned, for the purpose of forming a corporation pursuant to Article 
two of the Stock Corporation Law of the State of New York, certify: 

Virst: The name of the proposed corporation shall be Hamilton Automobile Co., Inc. 
Second: The purposes for which it is to be formed are to make and deal in auto-

mobiles, automobile accessories and supplies, and supplies for whatever purpose used. 
(Note: usually this clause is expressed at greater length and the corporation is given a 
wider range of "express" powers.) 

Third: The amount of the capital stock of the corporation shall be $100,000. 
Fourth: The capital stock shall consist of 1,000 shares of a par value of $100 each, 

all of which are to be of the same class. 
Fifth: The principal office of the corporation .shall be located in the City, County, 

and State of New York and the address to which the Secretary of State shall mail a 
copy of any process in any action or proceeding against the corporation, which may 
be served upon him, is 70 Fifth Avenue, New York, N.Y. 

Sixth: The duration of the corporation shall be perpetual. 
Seventh: The number of directors shall be not less than three nor more than seven. 
Eighth: The names and post-office addresses of the directors until the first annual 

meeting of the stockholders are: 

Name Post-office address 

Joseph Hall 98 South Elm Ave., Brooklyn, New York City 
James McKeon 108 North Oak Ave., Bronx, New York City 
Andrew J. Cook 118 West Poplar Road, Queens, New York City 

Ninth: The names and post-office addresses of the subscribers to the certificate, 
and the number of shares of stock which each agrees to take are as follows: 

Subscriber Post office address Shares 

Joseph Hall 98 South Elm Ave., Brooklyn, New York City. . 50 
James McKeon 108 North Oak Ave., Bronx, New York City 2 
Andrew J. Cook 118 West Poplar Road, Queens, New York City. . 2 

Tenth: All the subscribers to this certificate are of full age, at least two-thirds of 
them are citizens of the United States, at least one of them is a resident of the State 
of New York, and at least one of the persons named as a director is a citizen of the 
United States and a resident of tlie State of New York. 

Eleventh: The Secretary of State is hereby designated as the agent of the corpora-
tion upon whom process in any action or proceeding against it may be served. 

In witness whereof we have made, signed, and acknowledged this certificate on the 
9th day of November, 1 9 . . . . 

(Signed) Jo.seph Hall 
James McKeon 
Andrew J. Cook 
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duties and habilities of, 3 7 3 - 3 7 7 

accounting for money or property, 
3 7 6 

duty not to be negligent, 376 
duty to be loyal, 3 7 3 - 3 7 4 
in an emergency, 376 
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filing of the notice of appeal, 128 

Appraisement, 124 
Appropriation of competitor's trade val-

ues, 8 2 - 8 5 
Approval, sales on, 8 3 1 - 8 3 2 
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Artisan's lien, 8 8 8 - 8 8 9 
Ascertained goods, 832 
Assignment: 

check is not, 582 
claims for money, 290 
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difference between negotiable instru-

ments and, 408 
nature of, 289 
notice of, 293 
of contracts, 2 8 9 - 2 9 3 
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Assignment (Cont.) 
of duties, in contract, 2 9 1 - 2 9 3 
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responsibility for performance, 2 9 2 - 2 9 3 
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cases, 8 9 5 - 9 1 0 
consignments, 8 8 7 - 8 8 8 
foreclosure, 889 
introduction, 887 
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question of aw, 135 
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consideration, 1 8 3 - 1 9 8 
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nature of a contract, 1 4 5 - 1 4 6 
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voidable contracts, 2 1 1 - 2 2 9 
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C.'ases, legal (Cont.) 
creation of agency, 3 4 4 - 3 4 9 
discharge of contract, 3 1 6 - 3 3 3 
holders and holders in due course, 

4 8 6 - 5 0 6 
how to study, 134 -137 
law of negotiable instruments, 4 1 0 - 4 1 3 
methods of citing, 136-137 

decisions of the appellate court, 136 
Federal Reporter, 137 
Federal Supplement Reporter, 137 
South Western Reporter, 136 
Supreme Court Reporter, 137 
U.S. Reporter, 137 
West Reporter System, 136 
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System, 137 
negotiable instruments, 4 1 0 - 4 1 2 

checks, 5 9 3 - 6 0 5 
conditions precedent, 5 6 2 - 5 6 9 
creation of, 4 3 4 - 4 6 0 
discharge, 5 7 5 - 5 8 0 
holders and holders in due course, 

4 8 6 - 5 0 6 
negotiation cases, 4 6 9 - 4 7 7 
rights and liabilities of parties, 5 2 4 -

549 
negotiation, 4 6 9 - 4 7 7 
offer and acceptance, 1 5 6 - 1 7 4 
partnerships; 

characteristics and distinction, 6 1 5 -
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dissolution, 6 6 7 - 6 7 2 
powers and habilities of partners, 

6 5 6 - 6 5 9 
property, 6 3 0 - 6 4 2 
rfehts and duties, 6 4 8 - 6 5 2 

performance of contract, 2 7 3 - 2 8 7 
personal property, 8 7 4 - 8 8 3 

bailments, 8 7 4 - 8 8 8 
nature of, 8 2 1 - 8 2 8 
sales, 8 4 5 - 8 6 6 

principal and agent, 3 8 1 - 3 8 9 
principal and third party, 3 5 8 - 3 7 1 
real property, 1 0 1 2 - 1 0 1 9 

landlord and tenant, 1 0 4 9 - 1 0 5 6 
mechanics' hen laws, 1 0 6 1 - 1 0 6 5 
mortgages, 1 0 3 1 - 1 0 3 8 

rights of third parties, 2 9 5 - 3 0 3 
security for credit transactions: 

bailments as security, 8 9 5 - 9 1 0 
chattel mortgages, 9 1 6 - 9 2 4 
insurance, 9 8 2 - 9 9 7 
suretyship, 9 6 0 - 9 6 7 
Uniform Commercial Code cases 

9 4 4 - 9 4 9 
Cash dividends, 752 

Cash sales, 8 3 0 - 8 3 1 
Caveat Emptor, legal doctrine of, 1 2 - 1 3 
Caveat Venditor, legal doctrine of, 13 
Certificates: 

definition, 403 
of deposit, 415, 589 
of stock, 727, 1 1 2 9 - 1 1 3 0 

Certification, of checks, 5 8 8 - 5 8 9 
Chattel mortgages, 415, 9 1 2 - 9 2 5 

cases, 9 1 6 - 9 2 4 
description of, good, 914 
foreclosiu-e, 9 1 5 - 9 1 6 
loans secured, 9 1 4 - 9 1 5 
nature of, 912 
property subject of, 9 1 2 - 9 1 3 
recording, 9 1 3 - 9 1 4 
waivers, 915 

Chattels, 817 
as property, 1 6 - 1 7 
conditional sale note, 4 1 4 - 4 1 5 
definition, 16 
mortgage note, 415 
personal, in possession, 817 
real, 817 

Checks, 5 8 2 - 6 0 7 
altered, 5 8 5 - 5 8 6 
bills of exchange and, 416, 582 
cases, 5 9 3 - 6 0 5 
certification of, 5 8 8 - 5 8 9 
checking accounts, 5 8 2 - 5 8 3 

joint, 583 
statement issued by bank, 583 
clearing houses, 588 
definition, 403 
depositor's indebtedness, 589 
discharge by payment, 5 7 2 - 5 7 3 
efî ect of Uniform Commercial Code 

on the law of negotiable instru-
ments, 5 8 9 - 5 9 3 

forged indorsements, 5 8 4 - 5 8 5 
forgeries, 5 8 3 - 5 8 4 
indorsement, 5 8 4 - 5 8 6 

by fiduciaries, 586 
not an assignment of funds, 582 
payments made by, 306, 5 8 6 - 5 8 8 

effective when, 5 8 7 - 5 8 8 
postdated, 431, 583 
presentment for payment, 5 5 4 - 5 5 5 
stop order, 587 

Chose, in action, 817 
Civil actions, 119 
Civil law, 107 
Civil suits or actions, 108 
Claims for money: 

assignment, 290 
bankruptcy proceedings, 3 1 2 - 3 1 4 
disputed, consideration, 180 
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negotiable instruments distinguished 
from, 4 0 7 - 4 1 0 

Classification of the law, 1 0 5 - 1 1 2 
common law and civil law, 107 
criminal law, 108 
law and equity, 111 -112 
law of torts, 1 0 8 - 1 0 9 
public and private law, 107 
tortious conduct, 1 0 9 - 1 1 0 
trespass to goods, 110 
trespass to land, 1 1 0 - 1 1 1 
written or statutory law, 105-107 

Clearing houses, 588 
Collateral notes, 414 
Collect, authority to, 3 5 3 - 3 5 4 
Commercial Code (See Uniform Com-

mercial Code) 
Commercial paper, 403 

definition, 5 8 9 - 5 9 0 
Uniform Commercial Code, 5 8 9 - 5 9 3 

Commissions, real estate brokers, 3 7 7 -
378 

Common carriers, 8 7 2 - 8 7 4 
beginning of the relation, 873 
care required of, 8 7 2 - 8 7 3 
contract against hability of carrier, 873 
definition, 872 
rates charged by, 874 
termination of the relation, 8 7 3 - 8 7 4 

Common law, 105 
meaning of, 107 
mortgages, 1021 

Common Law Trusts, 801 
Communication of ofî ers, 147 
Community property, 1012 
Compensation: 

of sales representatives, 378 
real estate broker's commissions, 3 7 7 -

378 
Competition, 7 5 - 8 2 

contracts in restraint of trade, 234 
exceptions, 2 3 4 - 2 3 5 

control of business conduct by judicial 
intervention, 75 

free, 8 
inducing breach of contract, 8 1 - 8 2 
retail price control, 7 7 - 8 0 

vertical price-fixing maintenance con-
tracts, 79 

See also Rusiness torts 
Composition of creditors, 180 
Conditional sales: 

cases, 9 2 9 - 9 3 7 
contract, form for, 1113-1117 
fixtures, 927 
foreclosure, 9 2 8 - 9 2 9 
nature of, 9 2 6 - 9 2 9 

requisites, 926 
rights of the vendee, 929 
rights of the vendor, 928 
risk of loss, 929 
sale for the purpose of resale, 927 

Conditional sale notes, 414—415 
negotiability of, 422 

Confidential information, agent and 
principal relationship, 374 

Conflicting interests, 9 
Conflicts: 

legal procedures for resolving, 119 -137 
non-judicial methods for resolving, 

124-127 
Confusion of goods, method of acquir-

ing title to personal property, 8 1 9 -
820 

Consideration: 
adequacv of, 177 -178 
cases, 1 8 3 - 1 9 8 
composition of creditors, 18u 
definition, 177 
disputed claims, 180 
forbearance to sue, 180 -181 
illusory promises, 1 8 1 - 1 8 2 
lesser snm and other consideration, 180 
mutuality of engagement, 181 -182 
negotiable instnmients, lack, failure, or 

illegality of, 511 
past or moral, 182 

exceptions to, 182 -183 
payment of a lesser sum, 1 7 9 - 1 8 0 
performance of contractual obligation, 

1 7 8 - 1 7 9 
performance of statutory duty, 178 
reliance on promise, 183 
substitute for consideration, 183 
unforeseeable difficulties, 179 

Consignments, 8 8 7 - 8 8 8 
proceeds, 888 

Consolidation and merger, 7 8 9 - 7 9 0 
Constitutional law, 105, 107 

doctrine of judicial supremacy, 6 0 - 6 4 
protection of laissez-faire and liberty of 

contract, 5 4 - 6 4 
Constitutionalism, influence of, 60—61 
Containers, return of, 8 3 1 - 8 3 2 
Contempt of court, 123 
Contractor, agent distinguished from in-

dependent, 3 3 9 - 3 4 0 
Contracts: 

bilateral, 1 4 4 - 1 4 5 
breach of, 263 

inducing, 8 1 - 8 2 
capacity of parties, 2 0 1 - 2 0 5 
care required, 8 7 0 - 8 7 1 
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Contracts (Cont.) 
cases: 

consideration, 183 -198 
discharge of contracts, 3 1 6 - 3 3 3 
nature of a contract, 1 4 5 - 1 4 6 
oflFer and acceptance, 1 5 6 - 1 7 5 
performance of contracts, 2 7 3 - 2 8 7 
rights of third parties, 2 9 5 - 3 0 3 
unenforceable contracts, 2 4 3 - 2 6 0 
voidable contracts, 2 1 1 - 2 2 9 

" c . i i . " contracts, 833 
classification of, 142 
competent parties, 201 
conditional sales, 483 
consideration (See Consideration) 
discharge of, 3 0 5 - 3 0 8 (See also Dis-

charge of contracts) 
distinction between contracts "to sell" 

and contracts "of sale," 829 
donee beneficiary, 294 
elements of, 145 
executed and executory, 143, 2 0 2 - 2 0 3 
express, 143 
for benefit of third parties, 2 9 3 - 2 9 5 
for repair, carriage, or storage, 870 
formal or simple, 1 4 2 - 1 4 3 
formation of an ofl̂ er, 1 4 7 - 1 5 0 
fraud (See Fraud) 
freedom of, 3 
illegal agreements, 2 3 2 - 2 3 6 , 515 (See 

also Illegal contracts) 
effects of, 236 

implied, 143 
in restraint of trade, 35, 2 3 4 - 2 3 5 
inducing breach of, 78 
infants, 2 0 1 - 2 0 2 , 205, 340 

ratification of, 2 0 3 - 2 0 4 
insane persons, 150-151 , 201, 205 
installment, 2 6 6 
law of, 108 
liability of agent to third party, 392 
liability of third party to agent, 3 9 4 -

395 
liberty of, 5 4 - 6 4 

due process, 54^60 
legislative control, 6 4 - 7 5 

mistakes in, 2 0 9 - 2 1 0 
nature of, 1 4 1 - 1 4 6 
nonperformance of, 2 6 7 - 2 7 1 (See also 

Nonperformance of contracts) 
of drunkards, 205 
of executors, 239 
of guaranty, 2 3 8 - 2 3 9 
of sale, 242 
of suretyship, 951, 9 5 2 - 9 5 3 
offer and acceptance, 1 4 7 - 1 7 6 (See also 

Offer and acceptance) 

acceptance, 1 5 3 - 1 5 6 
duration of offer, 150 -153 
formation of an offer, 1 4 7 - 1 5 0 

option, 152 
oral agreements, 2 3 6 - 2 3 7 
performance of (See Performance of 

contract) 
promoters of corporations, 6 7 9 - 6 8 0 
quasi, 144 
reading before signing, 210 
rights of third parties, 2 8 9 - 3 0 4 
seals on, 1 4 2 - 1 4 3 
security, written upon face of notes 

and bonds, 422 
signing and signature on, 243 
Statute of Frauds, 2 3 6 - 2 4 3 
Sunday, 234 
to sell personal property, 828 
ultra vires, 7 1 4 - 7 1 6 
undisclosed principal, 355 
unenforceable, 2 3 2 - 2 6 2 (See also Un-

enforceable contracts) 
unilateral, 1 4 4 - 1 4 5 
usurious, 233 
voidable, 2 0 1 - 2 3 1 (See aho Voidable 

contracts) 
contracts of insane persons, 205 
definition, 201 
drunkard's contracts, 205 
duress, 2 1 0 - 2 1 1 
executed contracts, 2 0 2 - 2 0 3 
fraud, 2 0 5 - 2 0 9 
infant's contracts, 2 0 1 - 2 0 2 
infant's torts, 2 0 5 
mistake, 2 0 9 - 2 1 0 
time of disaffirmance, 203 

wagering, 2 3 2 - 2 3 3 
written, 2 3 6 - 2 3 7 

reformation of, 210 
Controls, legal, 4 
Cooley's influence on Constitutionalism, 

6 0 - 6 4 
Corporations, 6 7 4 - 7 9 7 

big, 3 4 - 3 7 
by-laws, 7 7 4 - 7 7 5 
capital stock and capital, 7 2 6 - 7 2 7 
certificate of incorporation, 6 8 0 - 6 8 1 

form of, 1131 
characteristics, 6 7 4 - 7 0 1 

cases, 6 8 1 - 6 9 9 
de jure and de facto, 6 7 8 - 6 7 9 
entity disregarded, 6 7 5 - 6 7 6 
essential features, 6 7 4 - 6 7 5 
promoters, 6 7 9 - 6 8 1 

consolidation and merger, 789 
de facto, 6 7 8 - 6 7 9 
de jure, 678-679 
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definition, 6 7 4 - 6 7 6 
development of large, 32, 3 4 - 3 7 
directors, 7 7 7 - 7 7 9 

compensation, 779 
liabilities of, 7 7 8 - 7 7 9 
meetings, 7 7 7 - 7 7 8 
qualifications and powers, 777 

dissolution of, 7 8 9 - 7 9 7 
by attorney general, 789 
by consolidation and merger, 7 8 9 -

790 
by stockholders, 790 
cases, 7 9 1 - 7 9 6 
expiration of character, 789 
rights of creditors, 7 9 0 - 7 9 1 

against corporate assets, 790 
against stockholders, 7 9 0 - 7 9 1 

dividends (See Dividends) 
foreign, 6 7 6 - 6 7 8 

conditions for "doing business," 6 7 6 -
678 

Model Foreign Corporation Act, 
6 7 7 - 6 7 8 

incorporation procedures, 6 8 0 - 6 8 1 
liabilities: 

on negotiable paper, 4 3 3 - 4 3 4 
promoter's contracts, 6 7 9 - 6 8 0 

management of, 7 7 4 - 7 8 8 
by-laws, 7 7 4 - 7 7 5 
cases, 7 7 9 - 7 8 7 
directors, 7 7 7 - 7 7 9 
stockholders' meetings, 775 
voting, 7 7 5 - 7 7 6 
voting pools and trust agreements, 

7 7 6 - 7 7 7 
membership in, 7 2 6 - 7 4 9 

bonds and shares, 7 2 7 - 7 2 8 
capital stock and capital, 7 2 6 - 7 2 7 
cases, 7 3 6 - 7 4 8 
certificate of, 727, 1131 
kinds of stock, 7 3 0 - 7 3 2 
nonstock corporations, 726 
shares of stock, 727 
stock companies, 726 
stock subscriptions, 7 2 8 - 7 3 0 
stock warrants, 728 
transfer of stock, 7 3 2 - 7 3 6 

parent, 676 

partnerships distinguished from, 6 1 2 -
613 

powers of, 7 0 2 - 7 1 3 
borrowing money, 703 
cases, 7 0 5 - 7 1 2 
general, 702 
incidental, 702 
mortgages, 703 
partnership agreements, 7 0 3 - 7 0 4 

pledged property, 703 
stock in other corporations, 704 
to hold own stock, 704 
to hold property, 7 0 2 - 7 0 3 
to purchase property, 702 

promoters, 6 7 9 - 6 8 1 
definition, 679 
duties, 680 
expenses and services, 680 

liability for acts of, 6 7 9 - 6 8 0 
stockholder's rights, 7 5 0 - 7 7 3 

cases, 7 5 5 - 7 7 2 
declaration of dividends, 7 5 1 - 7 5 2 
kinds of dividends, 7 5 2 - 7 5 4 
to attend meetings and vote, 750 
to inspect books, 750 
to sliare in profits and dividends, 

750 -751 
to sue for injuries to corpoi'ation, 754 

stocks {See Stocks) 
s\ibsidiary, 676 
ultra vires acts, 7 1 4 - 7 2 5 

effect of contract, 7 1 4 - 7 1 6 
in general, 714 
liability for crimes, 7 1 6 - 7 1 7 
liability for tort and contract, 716 
ratification of contract, 716 
wlio may object, 714 

CoiuiUroffer, 152 
Courts, 114-118 

bankruptcy petition filed with, 310 
jurisdiction of, 117 

over subject matt(!r, 117-118 
ox er the person, 118 

legal proceedings, 119-137 
administrative law, 137 
appeals, 127 -130 
arbitration, 1 2 4 - 1 2 6 
contempt of court, 123 
decrees, 1 2 2 - 1 2 3 
framing the issues, 121 
instituting suit, 119 
judgment by default, 121 
judicial reasoning, 130-134 
proof and hearings, 122 
remedies, 123 -124 
suit in equity, 122 -123 
summons, 1 1 9 - 1 2 0 
trial, 1 2 1 - 1 2 2 

of equity, 112 
state, 114 
United States, 114-117 

Courts of Piepoudres, 406 
Covenants, on real property, 1008 
Credit transactions: 

purchases on assignment, 290 
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Credit transactions (Cont.) 
security for, 8 8 7 - 9 9 9 

bailments, 8 8 7 - 9 1 1 
chattel mortgages, 9 1 2 - 9 2 5 
condiUonal sales, 9 2 6 - 9 3 8 
insurance, 9 6 9 - 9 9 9 
pledges, 8 9 0 - 8 9 3 
suretyship, 9 5 1 - 9 6 8 
trust receipts, 8 9 3 - 8 9 5 
Uniform Commercial Code, 9 3 9 - 9 5 0 

Creditor beneficiary, contracts, 295 
Creditors: 

composition of, 180 
dissolution of corporation, 7 9 0 - 7 9 1 

against corporate assets, 790 
against stockholders, 7 9 0 - 7 9 1 

dissolution of partnership, 6 6 4 - 6 6 6 
distribution of firm assets, 6 6 6 - 6 6 7 

purchasers in the ordinary course of 
business, 940 

reorganizations, 3 1 5 - 3 1 6 
rights in life insurance, 9 8 0 - 9 8 1 
security interest good against lien cred-

itors and trustee in bankruptcy, 
9 4 0 - 9 4 1 

Crimes, classification of, 108 
Criminal law, 1 0 7 - 1 0 8 
Curtesy rights, 1010 

Damages: 
breach of contract, 2 7 1 - 2 7 3 
duty to mitigate, 273 
liquidated, 273 
measure of, 2 7 2 
must result from breach, 272 
specific performance distinguished, 

2 7 1 - 2 7 2 
Dating, negotiable instruments, 431 
Death: 

efFect on duration of offer, 150 -151 
excuse for nonperformance of con-

tract, 269 
Debtors, suretyship, 951 
Debts: 

of another, 2 3 8 - 2 3 9 
priorities between security holders, 

9 4 2 - 9 4 4 
secured by pledged property, 891 
suretyship, 9 5 1 - 9 6 8 (See also Surety-

ship) 
transfer of mortgage and, 1 0 2 6 - 1 0 2 7 

Decrees: 
deficiency, 1030 
final or interlocutory, 122 
suit in equity, 122 

Deed of trust, used as a mortgage, 1023 
Deeds, 16 

absolute, 1023 
execution of, 1 0 0 8 - 1 0 0 9 
quitclaim, form for, 1113 
recording of, 1009 
warranty, form for, 1112 

Defenses of parties (See Parties, nego-
tiable instruments) 

Deficiency decree, 1030 
Delegated duties, 292 
Delivery, of negotiable instruments, 512 
Demand bills of exchange, 554 
Demand notes, time of presentment for 

payment of, 5 5 3 - 5 5 4 
Demand paper, 424 
Deposit, certificates of, 415 
Depression of the 1930's, 3 7 - 3 8 
Destruction of subject matter, nonper-

formance of contract and, 2 6 9 - 2 7 0 
Directors of corporations, 7 7 7 - 7 7 9 

See also Corporation, directors 
Disaifirmance, infant's contracts, 203 
Discharge, 5 7 2 - 5 8 1 

by acquiring title from holder, 574 
by act discharging a simple contract, 

5 7 3 - 5 7 4 
bankruptcy, 3 0 8 - 3 1 6 

claims that are discharged, 3 1 2 - 3 1 4 
provable claims, 312 

by cancellation, 573 
cases, 5 7 5 - 5 8 0 
contracts, 3 0 5 - 3 0 8 

accord and satisfaction, 306 
bankruptcy, 3 0 8 - 3 1 6 {See also Bank-

ruptcy) 
cancellation and alteration, 307 
cases, 3 1 6 - 3 3 3 
novation, 3 0 6 - 3 0 7 
payment, 3 0 5 - 3 0 6 
by performance, 305 
Statute of Limitations, 3 0 7 - 3 0 8 

negotiable instruments, 5 7 2 - 5 8 1 
See also Negotiable instruments, dis-

charge 
Dishonor, notice of, 5 5 8 - 5 6 2 

address, 559 
by whom given, 5 5 9 - 5 6 0 
dishonor and notice, 558 
effect of, 560 
excuses for failure to give, 5 6 0 - 5 6 1 
mailing, 559 
protest, 5 6 1 - 5 6 2 

time for making, 562 
what constitutes, 5 6 1 - 5 6 2 
when necessary, 561 

requirements of notice, 558 
time for, 5 5 8 - 5 5 9 
to whom given, 560 
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Disparagement, 8 0 - 8 1 
Dissolution: 

of corporations, 7 8 9 - 7 9 7 
See ako Corporations, dissolution 
limited partnerships, 800 
partnerships, 6 6 0 - 6 7 3 
See also Partnerships, dissolution 

Distress: 
procedure for, 1046 
warrant, 1 0 4 5 - 1 0 4 6 

Distribution of assets, partnerships, 6 6 6 -
667 

Dividends: 
bonds, 753 
capital stock, 7 5 3 - 7 5 4 
cash, 752 
declaration of, 7 5 1 - 7 5 2 
kinds of, 7 5 2 - 7 5 4 
property, 752 
rights of transferee of stock to, 7 3 5 - 7 3 6 
scrip, 752 
stock, 7 5 2 - 7 5 3 
stockholder's rights in, 7 5 0 - 7 5 1 

Documents, as property, 18 
Domestic corporation, 676 
Donee beneficiary, contracts, 294 
Dower rights, 1010 
Drafts, 589 

bank, 416 
definition, 403 
sight and time, 4 1 7 - 4 1 8 

Drawers: 
discharge by, 574 
forged signature, 5 8 3 - 5 8 4 

Drunkards, contracts of, 205 
"Due bills," 420 
Due process of law, 5 4 - 6 4 

legislative control of liberty of con-
tract, 6 4 - 7 5 

substantive due process, 5 6 - 5 9 
Duration of offer, 1 5 0 - 1 5 3 
Duress: 

instruments signed or indorsed under, 
5 1 2 - 5 1 3 

nature of, 2 1 0 - 2 1 1 
Duties, specified in contracts: 

assignment of, 2 9 1 - 2 9 2 
delegated, 292 

Easements, real property, 1011 
Economic history, 3 1 - 5 1 

emergence of the free enterprise sys-
tem, 5 1 - 5 4 

mercantile system, 5 1 - 5 3 
Emergency, powers of agent during, 352 
Employment, termination of, 3 7 9 - 3 8 0 
English Exchequer Bill, 405 

English system of law, 107 
Entry, foreclosure of mortgage by, 1030 
Equitable actions, 119 
Equity: 

coiuts of, 112 
definition. 111 
foreclosure by suit in, 1029 
law and, 1 1 1 - 1 1 2 
of redemption, 1021 
suit in, 1 2 2 - 1 2 3 

decrees, 1 2 2 - 1 2 3 
proof and hearings, 122 

Errors, assignment of, 129 
Estates in real property, 1010 -1012 

dower and curtesy rights, 1010-1011 
easements, 1011 
in fee simple, 1010 
hfe, 1010 
remainders and reversions, 1010 
tenancies, 1011 -1012 

comnnmity property, 1012 
joint tenancy, 1011 
tenancy by entirety, 1012 
tenancy in common, 1011 
title to real property acquired by will, 

1007 
Estoppel: 

authority by, 3 4 1 - 3 4 2 
partner by, 6 1 3 - 6 1 4 
to deny landlord's title, 1046 

Executors: 
contracts of, 239 
wills, 1007 

Executory agreements, discharge of, 305 
Executory contracts, 310 
Expiration of charter, 789 
Express contract, 143 

Factoring, invcntoiy, 895 
Factors, 887 

lien law, 895 
Facts: 

fraud and material facts, 207 
physical concealment of, 207 

Fall ure to disclose as misrepresentation, 
2 0 6 - 2 0 7 

Fair trade laws, 7 7 - 8 0 
"nonsignor" clause, 78 
state, 7 8 - 7 9 

Family car doctrine, 357 
Federal Trade Commission, 107 
Felonies, 108 
Feoffment, 16 
Fiduciary relationship, 206 

partners, 6 4 6 - 6 4 7 
suretyship, 9 5 3 - 9 5 4 
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Fifth Amendment, due process clause, 
5 4 - 5 5 

Finance companies, notes sold at discount 
to, 4 8 3 - 4 8 4 

Financing: 
by means of hypothecation of accounts 

receivable, 893 
trust receipts, 8 9 3 - 8 9 4 

Fire insurance (See also Insurance): 
contract, 970 
risks assumed by insurer, 9 7 4 - 9 7 5 

First pleading, 119 
Fixtures: 

as part of real property, 1 0 0 3 - 1 0 0 4 
conditional sales, 927 

Forbearance to sue, consideration, 1 8 0 -
181 

Foreclosures, 889 
artisan's lien, 8 8 8 - 8 8 9 
chattel mortgages, 9 1 5 - 9 1 6 
conditional sales, 9 2 8 - 9 2 9 
mortgages, 1 0 2 8 - 1 0 3 0 

right to redeem after sale, 1027 
right to redeem before, 1027 

Uniform Commercial Code, 944 
Foreign corporations, 6 7 6 - 6 7 8 

"doing business" as, 6 7 6 - 6 7 8 
Forgeries: 

checks, 5 8 3 - 5 8 4 
signature or indorsement, 514, 5 8 4 -

585, 841 
Forms used in business law, 1109 -1131 

Agreement of Partnership—Short Form, 
1 1 2 6 - 1 1 2 8 

Agreement of Sale, 1 1 1 8 - 1 1 2 0 
Certificate of Incorporation, 1131 
Common Stock Certificate, 1 1 2 9 - 1 1 3 0 
Conditional Sale Contract, 1 1 1 3 - 1 1 1 7 
Lease, 1 1 1 7 - 1 1 1 8 
Negotiable Warehouse Receipt, 1 1 2 5 -

1126 
Power of Attorney, 1109 -1112 
Promissory Note, 1124 
Quitclaim Deed, 1113 
Real Estate Mortgage, 1022-1023 , 

1 1 2 2 - 1 1 2 4 
Release, 1121 
Trade Acceptance, 1120 
Warranty Deed, 1112 
Wills, Simple form of, 1 1 2 1 - 1 1 2 2 

Fourteenth Amendment, due process, 
5 4 - 5 7 

Framing the issues, 121 
Fraud, 2 0 5 - 2 0 9 

contracts, 2 0 5 - 2 0 9 
conveyances, bankruptcy, 3 1 4 - 3 1 5 
definition, 2 0 5 - 2 0 6 

e£Fect of, 208 
failure to disclose as misrepresentation, 

2 0 6 - 2 0 7 
material facts, 207 
negotiable instruments: 

in the inception, 5 1 3 - 5 1 4 
personal defenses, 5 1 0 - 5 1 1 

physical concealment of facts, 207 
reliance by injured party, 2 0 7 - 2 0 8 
Statute of Frauds, 2 3 6 - 2 4 3 (See also 

Statute of Frauds) 
unintentional misrepresentation, 208 
untrue statement, 206 

Free enterprise system: 
and its relation to the state, 31 
business and, 3 
emergence of, 5 1 - 5 4 
laissez-faire and, 5 3 - 5 4 
meaning of, 51 
rise of, 32 

Freedom of contract, limitations on, 3, 64 
Fungible goods, 832 

Gifts, of personal property, 818 
Glossary, 1 0 6 7 - 1 1 0 8 
Goods: 

ascertained, 832 
classification of, 9 3 9 - 9 4 0 
dehvery of goods to carrier, 833 
fungible, 832 
future, 829 
inspection of, 8 4 0 - 8 4 1 , 844 
trespass to, 110 
unascertained, 8 3 2 - 8 3 3 

Goodwill: partnership property, 6 2 4 - 6 4 3 
sale of, 235 

Government: 
bigness of, 4 4 - 4 6 
business activities engaged in, 4 4 - 4 5 
contracts to influence action of, 2 3 5 -

236 
Government regulation of business, 3 

epoch, 3 3 - 3 4 
expansion of, 46 
Interstate Commerce Act of 1887, 3 3 
Sherman Anti-Trust Act of 1890, 33 

Guarantor, suretyship, 9 5 1 - 9 5 2 
Guaranty, 952 

contracts of, 2 3 8 - 2 3 9 

Handler, Professor, 3 2 
Harding, Arthur L. , 6 0 - 6 4 
Hardship, excuse for nonperformance of 

contract, 2 6 7 - 2 6 8 
Hearings, 122 
Historical school of law^ 6 - 7 
Holden, J. Milnes, 404n 
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Holders, 480 
discharge by acquiring title from, 574 
effect of notice of dishonor, 560 

Holders in due course, 4 8 0 - 4 8 6 
cases, 4 8 6 - 5 0 6 
holder from, 485 
payee may be, 4 8 4 - 4 8 5 
reacquirer, 4 8 5 - 4 8 6 
requirements, 4 8 0 - 4 8 6 

holder for value, 4 8 0 - 4 8 1 
purchaser before maturity, 4 8 1 - 4 8 2 
purchaser in good faith, 4 8 2 - 4 8 4 

Ideas, freedom of, 85 
Illegal contracts, 232 -236 , 515 

contracts to influence governmental ac-
tion, 2 3 5 - 2 3 6 

efl'ect of, 236 
limitation of liability, 234 
nature of, 232 
partially illegal, 236 
restraint of trade contracts, 2 3 4 - 2 3 5 
Sunday contracts, 234 
usurious contracts, 233 
wagering contracts, 2 3 2 - 2 3 3 

Illness, excuse for nonperformance of 
contract, 269 

in rem action, 17 
Incorporation procedures, 6 8 0 - 6 8 1 

certificate of incorporation, 1131 
Individualism, 8, 14 
Indorsements: 

blank indorsement, 464 
conditional, 465 
forged, 514, 584-585 , 841 
name used, 4 6 3 - 4 6 4 
qualified, 4 6 5 
restrictive, 4 6 5 - 4 6 7 
special, 464 
words of assignment, 465 

Indorsers, 5 1 9 - 5 2 3 
accommodation, 522 -523 , 592 
discharge by, 574 
order of liability of, 523 
qualified, unconditional liability, 5 2 1 -

522 
Uniform Commercial Code, 592 
unqualified, 5 1 9 - 5 2 0 

conditional liability, 520 
unconditional liability, 5 2 0 - 5 2 1 

Industrial development: 
epoch of bigness, 3 4 - 4 6 

big corporations, 3 4 - 3 7 
big government, 4 4 - 4 6 
big unions, 3 7 - 4 4 

epoch of go\'ernment regulation, 33 

epoch of technology and automation, 
4 6 - 4 9 

epoch of unlimited free enterprise, 32 
factory-wage earner epoch, 32 
legislative protection of small business, 

4 9 - 5 1 
merchant middleman epoch, 3 1 - 3 2 
primitive epoch, 31 

Industrial Revolution, 32 
Infants, liability on negotiable paper, 

433 -434 , 515 
Infant's contracts, 2 0 1 - 2 0 5 

executed contracts, 2 0 2 - 2 0 3 
liability for necessaries, 204 
parent's liability for, 2 0 4 - 2 0 5 
ratification, 2 0 3 - 2 0 4 
time of disafiirmance, 203 
torts, 205 
voidable, 2 0 1 - 2 0 2 

Information, trade, 82 
Injuries: 

landlord's right to recover for injuries 
to the premises, 1043 

recovery from landlord for, 1044 -1045 
Insane persons; 

contracts, 205 
contractual powers, 201 
negotiable instruments executed by, 

515 
Insanity, effect on duration of offer, 1 5 0 -

151 
Insolvency, 310 (See also Bankruptcy) 
Inspection of goods, 840 -841 , 844 
Installment sales, notes, 422, 483 
Insurance, 9 6 9 - 9 9 9 

cases, 9 8 2 - 9 9 7 
contract, 9 7 0 - 9 7 1 

fire insurance, 970 
life insurance, 9 7 0 - 9 7 1 

fidelity, 951 
fire insurance, 9 7 4 - 9 7 5 
incontestable clause, 9 7 2 - 9 7 3 
insurable interest, 973 
introduction, 969 
loss and division of loss, 979 
misrepresentation, 9 7 1 - 9 7 2 
partnerships, 6 2 8 - 6 2 9 
provisions that benefit the insurer, 978 
rights of beneficiary in life, 9 7 9 - 9 8 2 
risks assumed by insurer, 9 7 3 - 9 7 9 

coinsurance, 9 7 6 - 9 7 7 
fire insurance, 9 7 4 - 9 7 5 
lapsed policies, 9 7 7 - 9 7 8 
life insurance, 9 7 3 - 9 7 4 
mortgage clause, 976 
property insured, 9 7 5 - 9 7 6 
termination of policy, 977 
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Insurance (Cont.) 
subrogation, 9 7 8 - 9 7 9 
types of, 969 

Insurers Liquidation Act, 106 
Interest: 

partner's right to, 645 
usurious contracts, 233 

Interlocutory decree, 122 
Interstate Commerce Act of 1887, 33, 35 
Interstate Commerce Commission, 107 
Inventory factoring, 895 
Investment securities. Uniform Commer-

cial Code, 590 
I.O.U., 420 

Joint adventure, 802 
Joint stock companies, 8 0 0 - 8 0 1 
Joint tenancy, 1011 
Judgment by default, 121 
Judgment notes, 414 
Judicial reasoning, 130 -134 
Judicial system, 114 -118 

classification of courts, 114 -117 
jurisdiction of courts, 117, 118 

Jurisdiction of courts, 117, 118 

Labor: 
effect of automation on, 4 8 - 4 9 
"moonlighting," 48 

Labor Management Reporting and Dis-
closure Act of 1959, 41 

Labor unions: 
collective bargaining, 3 9 - 4 1 
development of large and powerful, 

3 7 - 4 4 
Laissez-faire: 

constitutional protection of, 5 4 - 6 4 
free enterprise and, 5 3 - 5 4 
meaning of, 54 
philosophy of, 32 

Land: 
as property, 16 -17 
trespass to, 110 -111 

Landlord and tenant relationship, ] 0 4 0 -
1057 

lease and, 1040 
assignment and sub-lease, 1 0 4 8 -

1049 
remedies for recovery of rent, 1 0 4 5 -

1046 
distress for rent, 1 0 4 5 - 1 0 4 6 
landlord's lien, 1045 
place of distraining, 1046 
procedure for distress, 1046 
suit on the lease, 1045 

rights and duties of landlord, 1 0 4 3 -
1045 

duties and liabilities as to repairs of 
premises, 1044 

recovery from, for injuries occa-
sioned by defects, 1044 -1045 

to enter upon premises, 1043 
to recover for injuries to the prem-

ises, 1043 
warranty as to condition of premises, 

1 0 4 3 - 1 0 4 4 
rights and liabilities of tenant, 1 0 4 6 -

1048 
as to care and repair of premises, 

1046-1047 
defenses to liability for rent, 1 0 4 7 -

1048 
duty of lessee to redeliver, 1046 
duty to pay rent, 1047 
estoppel to deny landlord's title, 1046 
improvements by lessee, 1047 

tenancy, 1 0 4 0 - 1 0 4 3 
at sufferance, 1042 
at will, 1041 
difference between a lease and a 

license, 1 0 4 2 - 1 0 4 3 
for years, 1040 
from period to period, 1041 -1042 
rights of tenant after term, 1041 
termination of lease, 1040-1041 
types of, 1040 

Landrum Griffin Act, 41 
Law: 

administrative, 107 
adjective, 134 
as ordered society, 2 3 - 2 5 
business ethics and, 1 1 - 1 4 
civil, 107 
classification of, 1 0 5 - 1 1 2 
common, 105, 107 
Constitutional, 107 
criminal, 1 0 7 - 1 0 8 
definitions, 4 - 1 1 
doctrine of udicial supremacy, 6 0 - 6 4 
Ecclesiastical, 111 -112 
equity and, 1 1 1 - 1 1 2 
evolution of, 3, 6 - 7 
evolution of business and, 3 1 - 1 0 4 
nature and origin of, 3 
private, 107 
public, 107 
Restatement of the Law of Property, 

1 8 - 1 9 
schools of legal thought, 5 - 1 1 

analytical, 7 - 8 
historical, 5 - 7 
natural law, 8 
sociological, 8 - 1 1 

statutory, 1 0 5 - 1 0 7 
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struggle between conflicting interests, 
9 

uniform legislation, 105 -107 
unwritten, 105 
written, 1 0 5 - 1 0 7 

Law of sales, 828 
Leases, 1040 

assignment of, 1048 
difference between license and, 1 0 4 2 -

1043 
duty of lessee to redeliver at expiration 

of term, 1046 
forms for, 1 1 1 7 - 1 1 1 8 
improvements by lessee, 1047 
sub-leases, 1 0 4 8 - 1 0 4 9 
termination of, 1040-1041 

Legal procedures for resolving conflicts, 
1 1 9 - 1 3 7 

administrative law, 137 
appeals, 1 2 7 - 1 3 0 
arbitration, 124r-126 
framing the issues, 121 
how to study a case, 134 -137 
instituting suit, 119 
judgment by default, 121 
judicial reasoning, 130 -134 
proof and hearings, 122 
remedies, 1 2 3 - 1 2 4 
suit in equity, 122 -123 

contempt of court, 123 
summons, 1 1 9 - 1 2 0 

return of, 120 
service of, 120 

trials, 1 2 1 - 1 2 2 
Legal tender, definition, 423 
Legal thought, schools of, 5 - 1 1 
"Lex mercatores," 406 
Liabilities: 

conditional: 
drawers of bills of exchange, 523 
unqualified indorsers, 520 

cosureties, 9 5 9 - 9 6 0 
criminal, of corporations, 7 1 6 - 7 1 7 
directors of corporations, 7 1 6 - 7 1 7 , 

7 7 8 - 7 7 9 
guarantor or surety, 9 5 4 - 9 5 5 
illegal contracts, limitation of, 234 
indorsers of negotiable documents of 

title, 842 -S43 
infant's contracts, 204 
meaning of, 18 

Liabilities: 
of agent to third party, 3 9 2 - 3 9 4 
of agents, 3 7 3 - 3 7 7 
of common carriers, 873 
of landlord as to repairs of premises, 

1044 

of limited partner, 800 
of mortgagee, 1 0 2 4 - 1 0 2 5 
of parties, negotiable instruments, 5 1 0 -

552 
of partners, 6 5 4 - 6 5 9 
of principal, 3 5 1 - 3 5 3 , 3 7 7 - 3 7 9 
of third party to agent, 3 9 4 - 3 9 5 
on negotiable paper, 4 3 2 - 4 3 4 

agents, 4 3 2 - 4 3 3 
corporations, 4 3 3 - 4 3 4 
infants, 4 3 3 - 4 3 4 

transferor of stock, 735 
iraconditional: 

qualified indorsers, 5 2 1 - 5 2 2 
unqualified indorsers, 5 2 0 - 5 2 1 

Liberty of contract, 8 
constitutional protection of, 5 4 - 6 4 
legislative control of, 6 4 - 7 5 
theory, 6 1 - 6 4 

Licenses, difference between lease and, 
1 0 4 2 - 1 0 4 3 

Liens: 
artisans, 8 8 8 - 8 8 9 
holders of, 889 
landlord, 1045 
mechanics, 1 0 5 8 - 1 0 6 6 

Life estates, 1010 
Life insurance (See also Insurance): 

contract, 9 7 0 - 9 7 1 
incontestable clause, 9 7 2 - 9 7 3 
lapsed policies, 9 7 7 - 9 7 8 
rights of beneficiary, 9 7 9 - 9 8 2 

absolute assignment, 9 8 1 - 9 8 2 
rights of creditors, 9 8 0 - 9 8 1 
rights vested at the time policy is 

issued, 9 7 9 - 9 8 0 
risks assumed by insurer, 9 7 3 - 9 7 4 

Limited partnerships: 
dissolution, 800 
filing and publication of certificate, 

7 9 9 - 8 0 0 
history, 7 9 8 - 7 9 9 
liability of limited partner, 800 
name of, 800 
statutory requirements, 799 

Loss, insurance, 979 
Lost property, 820 

McGuire Act of 1952, 7 5 - 7 6 
Mailing, notice of dishonor, 559 
Maker: 

discharge by, 5 7 2 - 5 7 4 
negotiable instruments, 517 

Management: 
partner's right of participation, 6 4 5 -

646 
of corporations, 7 7 4 - 7 8 8 
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Massachusetts Trusts, 801 
Material facts, 207 
Mechanics' lien laws, 1 0 5 8 - 1 0 6 6 

against whom the lien arises, 1059 
cases, 1 0 6 1 - 1 0 6 5 
formalities required to perpetuate, 

1059^1060 
nature, 1058 
persons entitled to lien, 1058-1059 
protection accorded the owner, 1060 

Meeting of minds, 147-148 
Meetings, stockholders, 775 
Mercantile system, 5 1 - 5 3 
Merger, dissolution of corporation by, 

789^790 
Minors (See also Infants): 

infant's torts, 205 
liability for necessaries, 204 
parent's liability for contracts, 2 0 4 - 2 0 5 
voidable contracts, 2 0 1 - 2 0 3 

ratification, 2 0 3 - 2 0 4 
time of disaffirmance, 203 

Misdemeanors, crimes of, 108 
Misrepresentation, 2 0 5 - 2 0 9 (See also 

Fraud) 
insurance, 9 7 1 - 9 7 2 

Mistakes in contracts, 2 0 9 - 2 1 0 
bilateral, 209 
reformation of written agreements, 210 
unilateral, 2 0 9 - 2 1 0 

Model Foreign Corporation Act, 6 7 7 - 6 7 8 
Modem Civil Practice Acts, 112, 119 
Money: 

agent must account for money received, 
394 

claims for, assignment, 290 
current money, 423 
legal tender, 423 
tender of, contracts, 2 6 5 - 2 6 6 

Monopolies, 3 
grovs1;h of, 34 

Moral principles and the law, 1 1 - 1 4 
Mortgages, 1 0 2 1 - 1 0 3 9 

absolute conveyance as, 1023 
cases, 1 0 3 1 - 1 0 3 8 
chattel, 9 1 2 - 9 2 5 (See also Chattel 

mortgages) 
chattel mortgage notes, 415 
common-law theory, 1021 
corporate powers, 703 
deed of trust used as, 1023 
foreclosures, 1 0 2 8 - 1 0 3 0 

by entry and by writ of entry, 1030 
by exercise of power of sale, 1028— 

1030 
by suit in equity, 1029 
deficiency decree, 1030 

right to, 1028 
right to redeem after sale, 1027 
right to redeem before, 1027 
strict, 1 0 2 8 - 1 0 2 9 
types of, 1028 

form of, 1022-1023 , 1 1 2 2 - 1 1 2 4 
insuring, 976 
legal and equitable theories of, 1022 
liabilities of mortgagee, 1 0 2 4 - 1 0 2 5 
liability of mortgagor, 1 0 2 5 - 1 0 2 6 
nature of, 1021 

growth of equitable theory, 1021-
1022 

property capable of being mortgaged, 
1022 

purchase money, 1024 
real estate mortgage notes, 415 
recording, 1023 
requirements, 1021 
rig Its of mortgagee, 1 0 2 4 - 1 0 2 5 
rights of mortgagor, 1024 
transfer of debt and, 1026-1027 

payment before default, 1026-1027 
transfer of property, 1025 

Names: 
descriptive, geographical, and proper, 

7 9 - 8 0 
firm name as firm property, 624-^625 
trade-mark or trade name, 79, 8 3 - 8 5 
used in indorsements, 4 6 3 - 4 6 4 

National Conference of Commissioners on 
Uniform State Laws, 1 0 5 - 1 0 6 

National Industrial Recovery Act, 38 
National Labor Relations Act of 1935, 

3 8 - 3 9 
National Labor Relations Board, 107 
Natural law, 8 
Negotiable instruments, 4 0 3 ^ 0 7 

accelerating clauses, 4 2 5 - 4 2 6 
acceptances, 4 1 6 - 4 1 7 

presentment for, 5 5 6 - 5 5 7 
alteration of, 515 
as property, 18 
bank drafts, 416 
banker's acceptance, 417 
bearer paper, indorsement of, 467^468 
bills of exchange, 4 1 5 - 4 1 6 

bank draft, 416 
banker's acceptance, 417 
classification of, 416 
history, 4 0 5 - 4 0 7 
nature of, 4 1 5 - 4 1 6 
order required, 420 
sight and time drafts, 4 1 7 ^ 1 8 
trade acceptance, 416—417 

bonds, 415 
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• cases, 4 1 0 - 4 1 2 
conditions precedent, 5 6 2 - 5 6 9 
holders and holders in due course, 

486^506 
negotiation cases, 4 6 9 - 4 7 7 
rights and liabilities of parties, 5 2 4 -

549 
certificate of deposit, 413 
checks (See Checks) 
claims for money difî er from, 4 0 7 - 4 1 0 
collateral notes, 414 
condition precedent, 5 3 3 - 5 7 1 

Uniform Commercial Code, 5 9 2 - 5 9 3 
conditional sale note, 4 1 4 - 4 1 5 
creation of, 4 1 9 - 4 6 2 

cases, 4 3 4 - 4 6 0 
factors not affecting negotiability, 
^ 4 2 8 - 4 3 4 

language and words required, 4 1 9 -
424 

payable to order or to bearer, 4 2 6 -
428 

time must be certain, 4 2 4 - 4 2 6 
definition, 403 
delivery, 512 
difference between assignment and, 408 
discharge, 572 -581 

by acquiring title from holder, 574 
by acts discharging a simple con-

tract, 5 7 3 - 5 7 4 
by cancellation, 573 
by material alteration, 573 
by payment, 5 7 2 - 5 7 3 
by renunciation, 573 
cases, 5 7 5 - 5 8 0 
primary parties, 5 7 2 - 5 7 5 
secondary parties, 5 7 4 - 5 7 5 
sureties, 5 7 4 - 5 7 5 

effect of Uniform Commercial Code on 
law of, 5 8 9 - 5 9 3 

factors not affecting negotiability, 4 2 8 -
4 3 4 

history, 4 0 3 - 4 0 7 
bills of exchange, 4 0 5 - 4 0 7 
promissory notes, 4 0 4 - 4 0 5 

holders and holders in due course, 4 8 0 -
509 

definition, 480 
holder from a holder in due course, 

485 
payee may be, 4 8 4 - 4 8 5 
reacquirer, 4 8 5 - 4 8 6 
requirements for holder in due 

course, 4 8 0 - 4 8 6 
holder for value, 4 8 0 - 4 8 1 
purchaser before maturity, 4 8 1 -

482 

purchaser in good faith, 4 8 2 - 4 8 4 
indorsers (See Indorsers) 
indorsements (See Indorsements) 
introduction to the law of, 4 0 3 - 4 1 3 
udgment note, 414 
anguage and words required, 4 1 9 - 4 2 4 

law of, 4 0 3 - 4 1 4 
bills of exchange, 4 0 5 - 4 0 7 
cases, 4 1 0 - 4 1 3 
claims for money, 4 0 7 - 4 0 8 
differences between assignment and 

negotiation, 408 
history of, 4 0 3 - 4 0 7 
negotiability of instruments, 4 0 8 -

410 
promissory notes, 4 0 4 - 4 0 5 

liability of person sigiiing as agent, 
4 3 2 - 4 3 3 

mortgage notes, chattel and real, 415 
negotiability, factors not affecting, 4 2 8 -

434 
additional language, 4 2 8 - 4 2 9 
ambiguous language, 4 3 1 - 4 3 2 
election by holder, 4 2 9 - 4 3 0 
filling omissions and blanks, 4 3 0 - 4 3 1 
liability of agent, 4 3 2 - 4 3 3 
liability of corp(jrations, 4 3 3 - 4 3 4 
liability of infants, 4 3 3 - 4 3 4 
omissions, 430 
postdated instruments, 431 

negotiability, language affecting, 4 1 9 -
424 

fund as source of reimbursement, 421 
payable in money, 4 2 3 - 4 2 4 
payable to order or to bearer, 4 2 9 -

428 
promise required, 4 1 9 - 4 2 0 
security contracts, 422 
sum certain, 4 2 2 - 4 2 3 
time as condition, 422, 4 2 4 - 4 2 6 
unconditional promise or order, 4 2 0 -

424 
negotiability of instruments other than 

bills and notes, 4 0 8 - 4 1 0 
Negotiable Instruments Law, 4 0 8 - 4 1 0 
negotiation (See Negotiation) 
nondelivery of an incompleted, 5 1 6 
notice of dishonor, 5 5 8 - 5 6 2 

by whom given, 5 5 9 - 5 6 0 
dishonor and notice, 558 
effect of, 560 
excuses for failure to give notice, 

5 6 0 - 5 6 1 
mailing of, 559 
protest, 5 6 1 - 5 6 2 
requirements of notice, 558 
time must be given, 5 5 8 - 5 5 9 
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Negotiable instruments (Cont.) 
notice of dishonor (Cont.) 

to whom given, 560 
where sent, 559 

of title, 8 4 1 - 8 4 5 
order paper, transfer of unindorsed, 467 
parties (See Parties, negotiable instru-

ments) 
payable to order or to bearer, 4 2 6 - 4 2 8 

bearer paper, 4 2 7 - 4 2 8 
"or order" and "or bearer," 426 
order paper, 4 2 6 - 4 2 7 

performance of conditions precedent to 
charge secondary parties, 5 5 3 - 5 7 1 

cases, 5 6 2 - 5 6 9 
notice of dishonor, 5 5 8 - 5 6 2 
presentment for acceptance, 5 5 6 -

557 
presentment for payment, 5 5 3 - 5 5 6 

presentment for acceptance, 5 5 6 - 5 5 7 
presentment for payment, 5 5 3 - 5 5 6 

by whom and to whom made, 556 
checks, 5 5 4 - 5 5 5 
demand bills of exchange other than 

checks, 554 
demand notes, 5 5 3 - 5 5 4 
excuses for failure to present, 5 5 6 -

557 
instruments bearing a fixed maturity, 

555 
making the presentment, 555 
place of, 5 5 6 
time of, 553 

promise to pay, 590 
promissory notes, 4 1 4 - 4 1 6 

classification of, 414 
definition, 414 

requirements, 4 1 9 - 4 2 4 
indication of fund to be charged, 421 
language and words, 4 1 9 - 4 2 4 
order required, 4 2 0 
payable in money, 4 2 3 - 4 2 4 
promise, 4 1 9 - 4 2 0 
references to contracts, 4 2 0 - 4 2 1 
security contracts upon face of note, 

422 
statement of transactions, 421 
sum must be certain, 4 2 2 - 4 2 3 
time and other events as conditions, 

4 2 2 
unconditional promise or order, 4 2 0 -

421 
writing and signature, 419 

security contracts on face of, 422 
sight and time drafts, 4 1 7 - 4 1 8 
signing, 355, 419 

liability of agent, 4 3 2 - 4 3 3 

liability of corporations, 433—434 
liability of infants, 4 3 3 - 4 3 4 

time of payment, 4 2 4 - 4 2 6 
accelerating clauses, 4 2 5 - 4 2 6 
demand paper, 424 
fined or determinable, 424—425 
must be certain, 424-426 

title to, 5 1 4 - 5 1 5 
trade acceptances, 416—417 
types of, 4 1 4 - 4 1 8 
Uniform Negotiable Instruments Act, 

407, 414, 419, 420, 424, 427, 428, 
432 

acceptance, 592 
commercial paper, 5 8 9 - 5 9 0 
conditions precedent, 5 9 2 - 5 9 3 
defenses, 592 
fictitious payee, 5 9 1 - 5 9 2 
holder in due course, 592 
liability of parties, 592 
payable at a time certain, 591 
sum certain in money, 591 
transfer and indorsements, 592 
unconditional promise or order, 5 9 0 -

591 
word of negotiability, 591 

warehouse receipts, form for, 1 1 2 5 -
1126 

Negotiable Instruments Law, 403, 4 0 8 -
410 

Negotiation, 4 6 3 - 4 7 9 
allonge, 463 
by indorsement, 4 6 4 - 4 6 8 

bearer paper, 467—468 
blank indorsement, 464 
conditional indorsement, 465 
quahfied, 465 
restrictive indorsement, 4 6 5 - 4 6 7 
special indorsement, 464 
surrender to the drawee not nego-

tiation, 468 
transfer on unindorsed order paper, 

467 
cases, 4 6 9 ^ 7 7 
definition, 463 
indorsement of order paper, 463 
nature of, 4 6 3 - 4 6 4 
surrender to the drawee not, 468 

Noncorporate associations, 7 9 8 - 8 1 3 
business trusts, 801 
cases, 8 0 2 - 8 1 3 
joint adventure, 802 
joint stock companies, 8 0 0 - 8 0 1 
limited partnerships, 7 9 8 - 8 0 0 
nonprofit organizations, 802 

Nonperformance of contracts, 2 6 7 - 2 7 1 
additional hardship, 2 6 7 - 2 6 8 
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change of kw, 269 
death or illness, 269 
destruction of subject matter, 2 6 9 - 2 7 0 
essential element lacking, 270 
impossibility of performance, 2 6 8 - 2 6 9 
prevention, 267 
right to recover for part performance, 

2 7 0 - 2 7 1 
willful breach, recovery for benefits, 

271 
Nonprofit organizations, 802 
Norris-LaGuardia Anti-Injunction Act, 38 
Notes: 

certificate of deposit, 4 1 5 
collateral, 414 
conditional sale, 4 1 4 - 4 1 5 
demand, 5 5 3 - 5 5 4 
definition, 4 0 3 
installment sales, 483 
judgment, 4 1 4 
mortgage, 415 
promissory (See Promissory notes) 
security contracts upon face of, 422 
sold at a discount, 483 

Notice, of assignment, 293 
Notice of dishonor (See Dishonor, notice 

of) 
Novation, substitution of parties to a con-

tract, 3 0 6 - 3 0 7 
Nuisances, 110 

Offer and acceptance, 1 4 7 - 1 5 6 
acceptance of offer, • 1 5 3 - 1 5 6 (See also 

Acceptance of offer) 
cases, 1 5 6 - 1 7 4 
duration of offer, 1 5 0 - 1 5 3 

death or insanity, 1 5 0 - 1 5 1 
lapse of offer after reasonable time, 

150 
option contracts, 152 
rejection, 1 5 2 - 1 5 3 
revocation, 151 
revocation of public offers, 152 

formation of an offer, 1 4 7 - 1 5 0 
auctions and advertisements for bids, 

149 
communicatiouj 147 
definition, 147 
meeting of minds, 1 4 7 - 1 4 8 
offer definite, 1 4 8 - 1 4 9 
tickets, 1 4 9 - 1 5 0 

Offeree, acceptance by, 155 
Offers (See also Offer and acceptance) 

acceptance must follow, 155 
bilateral, acceptance, 1 5 3 - 1 5 6 
communication, 147 

death or insanity affects, 1 5 0 - 1 5 1 
definition, 147 
duration of, 150 -153 
formation of, 1 4 7 - 1 5 0 

meeting of minds, 147 
offer definite, 1 4 8 - 1 4 9 

lapse of offer after reasonable time, 150 
option contracts, 152 
rejection of, 152 -153 
revocation of, 151 -152 
unilateral, acceptance of offer, 1 5 3 - 1 5 4 

Opinions, judicial, 130 -131 
Option contracts, 152 
Order paper, 4 2 6 - 4 2 7 

forged indorsements, 5 8 4 - 5 8 5 
indorsement of, 463 
transfer of unindorsed, 467 

Ownership of property, 15 

Parents, liability for contracts of infants, 
2 0 4 - 2 0 5 

Parties, negotiable instruments, 5 1 0 - 5 5 2 
absolute defense, 513 
competent, 201 
defenses of, 5 1 0 - 5 1 7 
liabihty of, 5 1 0 - 5 5 2 , 592 
novation, 3 0 6 - 3 0 7 
personal defenses, 5 1 0 - 5 1 3 

completion not as authorized, 513 
duress, 5 1 2 - 5 1 3 
fraud, 5 1 0 - 5 1 1 
lack, failure, or illegality of consid-

eration, 511 
nature, 510 
nondelivery of a completed instru-

ment, 512 
payment before maturity, 511 

primary, 5 1 7 - 5 1 9 
acceptance on a separate sheet of 

paper, 518 
acceptor, 5 1 7 - 5 1 8 
discharge of, 5 7 2 - 5 7 4 
kinds of acceptance, 5 1 8 - 5 1 9 
maker, 517 
promise to accept, 518 

real defenses, 5 1 3 - 5 1 7 
classification of parties, 5 1 6 - 5 1 7 
forgery, 514 
fraud in the inception, 5 1 3 - 5 1 4 
illegality, 515 
incapacity, 5 1 5 
lack of title, 5 1 4 - 5 1 5 
material alteration, 5 1 5 
nature, 513 
nondelivery of an incompleted in-

strument, 516 
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Parties, negotiable instruments (Cont.) 
rights and liabilities of, 5 1 0 - 5 5 2 

cases, 5 2 4 - 5 4 9 
defenses of parties, 510 
personal defenses, 5 1 0 - 5 1 3 
primary parties, 5 1 7 - 5 1 9 
real defenses, 5 1 3 - 5 1 7 
secondary parties, 5 1 9 - 5 2 3 

secondary, 5 1 9 - 5 2 3 (See also Indorsers) 
accommodation indorsers, 5 2 2 - 5 2 3 
discharge by, 574 
drawers of bills of exchange, 523 
order of liability of indorsers, 523 
qualified indorsers, 5 1 8 - 5 1 9 

unconditional liability, 5 2 1 - 5 2 2 
unqualified indorsers, 5 1 9 - 5 2 0 

conditional liability, 520 
unconditional liability, 5 2 0 - 5 2 1 

Parties to a contract, 340 
Partners: 

as co-owners of business for profit, 614 
by estoppel, 6 1 3 - 6 1 4 
dissolution by act of, 660 

hability of incoming partner, 665 
effect of dissolution, 6 6 2 - 6 6 4 

contribution for liabilities incurred 
after, 6 6 2 - 6 6 3 

fiduciary relation of, 6 4 6 - 6 4 7 
insurance, 6 2 8 - 6 2 9 
powers and liabilities, 6 5 4 - 6 5 9 

cases, 65&-659 
effect of dissolution on, 662 
express and implied, 655 
notice and admissions, 655 
ratification, 656 

rights and duties, 6 4 4 - 6 5 3 
after dissolution, 663 
cases, 6 4 8 - 6 5 2 
in the partnership, 628 
participation in management, 6 4 5 -

646 
property, 6 2 7 - 6 2 9 
repayment of contribution, 644 
sharing of profits and losses, 6 4 4 - 6 4 5 
to an accounting, 6 4 7 - 6 4 8 
to compensation, 646 
to indemnity, 644 
to inspect books, 646 
to interest, 645 

who may become, 6 1 4 - 6 1 5 
Partnerships: 

agreements, 6 1 1 - 6 1 2 , 660 
form of, 1 1 2 6 - 1 1 2 8 

characteristics and distinctions, 6 1 1 -
623 

cases, 6 1 5 - 6 2 2 
corporations differ from, 6 1 2 - 6 1 3 

essential attributes, 6 1 4 - 6 1 5 
partner by estoppel, 6 1 3 - 6 1 4 
who may become partners, 614 

corporate powers to enter, 7 0 3 - 7 0 4 
corporations difFer from, 6 1 2 - 6 1 3 
definition, 6 1 1 - 6 1 2 
dissolution of, 6 6 0 - 6 7 3 

by act of partner, 660 
by court decree, 6 6 1 - 6 6 2 
by law, 6 6 0 - 6 6 1 
cases, 6 6 7 - 6 7 2 
continuation of business after, 6 6 3 -

664 
contribution for Uabilities incurred 

after, 6 6 2 - 6 6 3 
creditors of old and new firms, 6 6 5 -

666 
distribution of assets and liabihties, 

6 6 6 - 6 6 7 
distribution of firm assets and liabili-

ties, 6 6 6 - 6 6 7 
effect on powers of partners, 6 6 2 -

664 
nature, 660 
third parties, effect on, 6 4 4 - 6 6 6 

liability of incoming partner, 665 
liability prior to, 664 
notice to the creditors, 6 6 4 - 6 6 5 
notice to the public, 665 

history, 6 1 1 - 6 1 2 
limited, 7 9 8 - 8 0 0 

filing and publication of certificate, 
7 9 9 - 8 0 0 

history, 7 9 8 - 7 9 9 
name of, 800 
statutory requirements, 799 

partner by estoppel, 6 1 3 - 6 1 4 
powers and liabilities of partners, 6 5 4 -

659 
property, 6 2 4 - 6 4 3 

capital, 6 2 5 - 6 2 6 
cases, 6 3 0 - 6 4 2 
firm name, 6 2 4 - 6 2 5 
goodwill, 6 2 4 - 6 2 5 
power to pledge or mortgage, 630 
power to sell personal, 6 2 9 - 6 3 0 
power to sell realty, 630 
rights of a partner, 6 2 7 - 6 2 9 

insurance, 6 2 8 - 6 2 9 
in partnership, 628 
in specific property, 6 2 7 - 6 2 8 

title to, 6 2 6 - 6 2 7 
what constitutes, 624 

relations of partners to one another, 
6 4 4 - 6 5 3 

cases, 6 4 8 - 6 5 2 
fiduciary relations, 6 4 6 - 6 4 7 
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right to an accounting, 6 4 7 - 6 4 8 
right to compensation, 646 
right to indemnity, 644 
right to information and inspection 

of books, 646 
right to interest, 645 
right to participate in management, 

6 4 5 - 6 4 6 
right to repayment of contribution, 

644 
sharing of profits and losses, 6 4 4 -

645 
requirements, 614 
rights of third parties, 2 8 9 - 3 0 4 
trading and nontrading, 655 
Uniform Partnership Act, 611 
who may become partners, 6 1 4 - 6 1 5 

Payments: 
agent must account for money received, 

394 
check gives evidence of, 306, 5 8 6 - 5 8 8 

time when effective, 5 8 7 - 5 8 8 
discharge by, 572-.573 

contracts, 3 0 5 - 3 0 6 
negotiable instruments, 4 2 6 - 4 2 8 

accelerating clauses, 4 2 5 - 4 2 6 
bearer paper, 4 2 7 - 4 2 8 
before maturity, 511 
demand paper, 424 
order paper, 4 2 6 - 4 2 7 
payable at a fixed or determinable 

time, 4 2 4 - 4 2 5 
payable to order or to bearer, 4 2 6 -

428 
sum certain in money, 591 
time must be certain, 4 2 4 - 4 2 6 

of mortgage debt, 1026-1027 
presentment for, 5 5 3 - 5 5 6 

by whom and to whom made, 556 
checks, 5 5 4 - 5 5 5 
demand bills of exchange, 554 
demand notes, 5 5 3 - 5 5 4 
exctees for failure to present, 5 5 6 -

557 
how made, 555 
instruments bearing a fixed maturity, 

5 5 5 
place of, 556 
time of, 5 5 3 - 5 5 5 

Performance of contracts, 2 6 3 - 2 8 8 
cases, 2 7 3 - 2 8 7 
conditions, 2 6 3 - 2 6 7 

anticipatory breach, 2 6 6 - 2 6 7 
concurrent, 263, 265 
divisible and installment contracts, 

266 
money tender and its effect, 2 6 5 - 2 6 6 

precedent, 2 6 3 - 2 6 4 
subsequent, 263 
time as a condition, 2 6 4 - 2 6 5 

contracts of long duration, 2 4 0 - 2 4 1 
damages, 2 7 1 - 2 7 3 

duty to mitigate damages, 273 
liquidated, 273 
measure of damages, 272 
must result from breach, 272 
specific performance distinguished, 

2 7 1 - 2 7 2 
discharge of contract, 305 
failure to perform, 263 
nonperformance (See Nonperformance 

of Contracts) 
part performance, 240 

right to recover for, 2 7 0 - 2 7 1 
payment, 3 0 5 - 3 0 6 
responsibility for, 292^293 
Statute of Fraud, 240 

Personal property, 8 1 7 - 8 8 4 
bailments of, 8 6 9 - 8 8 1 (See also Bail-

ments) 
cases, 8 7 4 - 8 8 3 
common carriers, 8 7 2 - 8 7 4 
general rules, 8 6 9 - 8 7 2 

chattels personal in action, 817 
chattels personal in possession, 817 
chattels real, 817 
common carriers, 8 7 2 - 8 7 4 
contract for sale of: 

delivery of part of the goods, 242 
manufacture of special articles, 242 

definition, 817 
methods of acquiring title, 8 1 7 - 8 2 0 

abandoned and lost property, 820 
accession, 8 1 8 - 8 1 9 
accession to stolen property, 819 
confusion, 8 1 9 - 8 2 0 
original possession, 8 1 7 - 8 1 8 
transfer, 818 

nature of, 8 1 7 - 8 2 8 
cases, 8 2 1 - 8 2 6 

ownership, extent of, 8 2 0 - 8 2 1 
sales, 8 2 8 - 8 6 7 (See also Sales) 

cases, 8 4 5 - 8 6 6 
negotiable documents of title, 8 4 1 -

845 
remedies, 8 3 8 - 8 4 1 
transfer of title, 8 2 8 - 8 3 4 
warranties, 8 3 4 - 8 3 8 

title to, methods of acquiring, 8 1 7 - 8 2 0 
types of, 817 

Petty offenses, 108 
Pledged property, 8 9 0 - 8 9 3 

corporate powers, 703 
debt secured, 891 
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Pledged property (Cont.) 
definition, 887 
hypothecation of accounts receivable, 

893 
increase in pledged property, 8 9 0 - 8 9 1 
nature of, 890 
sale of pledged property, 8 9 1 - 8 9 3 
surplus after sale, 893 

Possession of property, 1 5 - 1 6 
stored or repaired, 889 
Utle acquired by adverse, 1006-1007 

Postdating, negotiable instruments, 431 
Power of attorney, form for, 1109 -1112 
Price control, retail, 7 7 - 8 0 
Price discrimination, 76 
Prices and pricing: 

fair trade statutes, 77 
retail price control, 7 7 - 8 0 

Primary parties, 5 7 2 - 5 7 5 (See also Parties, 

negotiable instruments) 
Principal: 

competent, 3 9 3 - 3 9 4 
definition, 339 
duties and liabilities of, 3 7 7 - 3 7 9 

compensation of sales representatives, 
378 

real estate broker's commissions, 
3 7 7 - 3 7 8 

reinbursement and indemnity, 3 7 8 -
379 

to employ, 377 
liability of, 3 5 1 - 3 5 3 

custom and usage, 351 
general liability, 351 
notice to agent, 3 5 2 - 3 5 3 
powers enlarged by emergency, 352 
secret limitations, 352 

peculiar powers: 
purchase on credit, 354 
real estate broker, 353 
right to collect, 353 
written agreements—how executed, 

3 5 4 - 3 5 5 
ratification of contracts, 3 4 2 - 3 4 4 
suretyship, 951 
termination of agency, 3 7 9 - 3 8 1 

notice of, 381 
undisclosed, 3 5 5 - 3 5 6 

contracts, 355 
election, 356 
settlement between principal and 

agent, 3 5 5 - 3 5 6 
Priorities of debts of security holders, 

9 4 2 - 9 4 4 
Private law, 107 
Proceeds, Uniform Commercial Code on, 

9 4 1 - 9 4 2 

Profits: 
made by an agent, 3 7 4 - 3 7 5 
partnerships, 6 4 4 - 6 4 5 
rights of stockholders, 7 5 0 - 7 5 1 

Promises: 
illusory, consideration; 1 8 1 - 1 8 2 
in negotiable instruments, 419—420 
reliance on, substitute for considera-

tion, 183 
Promissory notes, 4 1 4 - 4 1 6 

bonds, 415 
certificate of deposit, 4 1 5 
classification of, 414 
classification of parties, 5 1 6 - 5 1 7 
collateral notes, 414 
conditional sale note, 4 1 4 - 4 1 5 
definition, 414 
form for, 1124 
history, 4 0 4 - 4 0 5 
judgment note, 414 
mortgage notes, 415 
promise required, 419—420 

Promoters of corporations, 6 7 9 - 6 8 1 
contracts of, 6 7 9 - 6 8 0 
duty of, 680 
expenses and services of, 680 

Proof and hearings, suit in equity, 122 
Property: 

abandoned and lost, 820 
bankruptcy proceedings, 3 1 1 - 3 1 2 
basic legal concepts, 3, 1 4 - 2 3 

ownership, title and possession, 15 
property as non-physical or incor-

poreal, 1 7 - 1 8 
property as relationships, 1 8 - 2 3 
property as things, 16 
title, 15 

community, 1012 
corporate powers to purchase and hold, 

7 0 2 - 7 0 3 
definiUon, 817 
diflFerent meanings of, 1 4 - 1 5 
dividends, 752 
fraudulent conveyances, 3 1 4 - 3 1 5 
future goods, 829 
land and chattels, 1 6 - 1 7 
oviTiership of, 15 
partnership, 6 2 4 - 6 4 3 (See aZso Partner-

ships, property) 
personal (See Personal property) 
possession of, 15—16 
real (See Real property) 
Restatement of the Law of Property, 

1 8 - 1 9 
right of private, 15 
subject to a mortgage, 9 1 2 - 9 1 3 
"Thingified" concept of, 22 
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title to, 15 
partnerships, 6 2 6 - 6 2 7 

Protest for nonacceptance or nonpayment, 
5 6 1 - 5 6 2 

time for making, 562 
what constitutes, 5 6 1 - 5 6 2 
when necessary, 561 

Public law, 107 
Public torts, 108 
Public utilities, limitation of liability, 234 
Purchase money mortgages, 1024 
Purchaser: 

in the ordinary course of business, 940 
of trust receipts, 894 

Purchases on credit, assignment of, 290 

Quasi contracts, 144 
Quitclaim deed, form for, 1113 

Rates: 
of common carriers, 874 

Ratification of contracts, 3 4 2 - 3 4 4 
conditions required for, 343 
conduct constitution, 344 
delinition, 3 4 2 - 3 4 4 
infant's contracts, 2 0 3 - 2 0 4 
ultra vires contracts, 716 

Reacquirers, 4 8 5 - 4 8 6 
Real Estate (See also Real property) 

contracts for the sale of, 239 
mortgages (See Mortgages) 

Real estate brokers: 
commissions, 3 7 7 - 3 7 8 
powers of, 353 

Real property, 1 0 0 3 - 1 0 6 6 
cases, 1012-1019 
contracts for the sale of, 239 
covenants and conditions, 1008 
deeds, 1008-1009 

execution of, 1008-1009 
recording of, 1009 

easements, 1011 
estates in, 1010 -1012 

dower and curtesy rights, 1010-1011 
easements, 1011 
in fee simple, 1010 
life estates, 1010 
remainders and reversions, 1010 
tenancies, 1 0 1 1 - 1 0 1 2 

fixtures, 1 0 0 3 - 1 0 0 4 
accural annexation, 1 0 0 3 - 1 0 0 4 
adaptation test, 1004 
intention test, 1 0 0 4 - 1 0 0 5 

landlord and tenant, 1040-1057 
assignment and sub-lease distin-

guished, 1 0 4 8 - 1 0 4 9 

cases, 1 0 4 9 - 1 0 5 6 
remedies for recovery of rent, 1 0 4 5 -

1046 
rights and duties of landlord, 104S-

1045 
rights and liabilities of the tenant, 

1 0 4 6 - 1 0 4 8 
types of tenancy, 1 0 4 0 - 1 0 4 3 

mechanics' lien laWs, 1 0 5 8 - 1 0 6 6 
method of acquiring title to, 1 0 0 5 - 1 0 0 8 
mortgages (See Mortgages) 
partnerships, 6 2 4 - 6 4 3 (See also Part-

nerships, property) 
principles of, 1 0 0 3 - 1 0 2 0 

fixtures, 1 0 0 3 - 1 0 0 4 
subdivisions, 1008 
title, 1 0 0 5 - 1 0 0 8 

abstracts of, 1009 
acquired by accretion, 1007-1008 
acquired by adverse possession, 

1006-1007 
by occupancy, 1005 
by will or descent, 1007 
original entry, 1005 
transfer upon sale by sheriff, 1006 
transferred with consent of owner, 

1 0 0 5 - 1 0 0 6 
Reasoning, judicial, 1 3 0 - 1 3 4 

types of approaches, 1 3 2 - 1 3 3 
Receivers, bankruptcy cases, 310 
Recording: 

deeds, 1009 
mortgages, 1023 

Redemption, equity of, 1021 
Reimbursement and indemnity, 3 7 8 - 3 7 9 
Release, form for, 1121 
Remainders, 1010 
Remedies in law and equity, 1 2 3 - 1 2 4 

for recovery of rent, 1 0 4 5 - 1 0 4 6 
of sellers, 8 3 8 - 8 4 1 

Rent: 
defenses to liability for, 1 0 4 7 - 1 0 4 8 
duty of tenant to pay, 1047 
remedies for recovery of, 1 0 4 5 - 1 0 4 6 

Renunciation, to effect a discharge, 573 
Reorganizations, 3 1 5 - 3 1 6 

discharge of contracts, 3 1 5 - 3 1 6 
procedure for, 3 1 5 - 3 1 6 

Repairs, landlord's duties as to, 1044 
Reported cases, 105 
Resale: 

conditional sales, 927 
right of, 8 3 9 - 8 4 0 

Restatement of the Law of Property, 1 8 -
19 
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Restraint of trade: 
competition and, 7 5 - 8 2 
contracts in, 234r-235 
judicial intervention, 75 
price discrimination, 7 7 - 8 0 

Retail price control, 7 7 - 8 0 
Reversions, 1010 

leases, 1043 
Right to compete, 7 5 - 7 7 
Right to dividends, 7 3 5 - 7 3 6 
Right to redeem after sale in foreclosure, 

1027 
Rights, dovî er, 1010 
Rights, personal, assignment of, 2 8 9 - 2 9 0 
Rights of creditors: 

in dissolution of corporation, 7 9 0 - 7 9 1 
life insurance, 9 8 0 - 9 8 1 

Risk of loss: 
conditional sales, 929 
personal property, 8 2 9 - 8 3 0 
sales, 844 

Roman law, 107 

Sales: 
agreement of, form for, 1 1 1 8 - 1 1 2 0 
bailments distinguished from, 8 6 9 - 8 7 0 
bulk, 8 2 8 - 8 2 9 
cases, 8 4 5 - 8 6 6 
cash, 8 3 0 - 8 3 1 
conditional, 9 2 6 - 9 3 8 (See abo Condi-

tional Sales) 
effect of Commercial Code on the law 

of sales, 8 4 3 - 8 4 5 
inspection of goods, 844 
law of, 828 

effect of Commercial Code on, 8 4 3 -
845 

mortgage foreclosure by exercise of 
power of, 1029 

negotiable documents of title, 8 4 1 - 8 4 5 
duties of bailee, 841 
effect of Commercial Code on the 

law of sales, 8 4 3 - 8 4 5 
liability of indorsers, 8 4 2 - 8 4 3 
rights of purchaser, 841 

of pledged property, 8 9 1 - 8 9 3 
of real estate, contracts, 239 
on approval or on trial, 8 3 1 - 8 3 2 
remedies, 8 3 8 - 8 4 1 

Commercial Code on, 8 4 4 - 8 4 5 
for breach of warranty, 840 
inspection of goods, 8 4 0 - 8 4 1 
of seller where buyer refuses de-

livery, 838 
of the buyer, 840 
right of resale, 8 3 9 - 8 4 0 
stoppage in transitu, 839 

unpaid seller's lien, 8 3 8 - 8 3 9 
risk of loss, effect of Commercial Code 

on, 844 . 
Statute of Frauds, 2 4 1 - 2 4 2 
transfer of title, 8 2 8 - 8 3 4 

ascertained goods, 832 
bulk sales, 8 2 8 - 8 2 9 
C.O.D. shipments, 8 3 3 - 8 3 4 
cash sales, 8 3 0 - 8 3 1 
delivery to carrier, 833 
distinction between contracts "to 

sell" and contracts "of sale," 829 
effect of Commercial Code on, 844 
fungible goods, 832 
introduction, 828 
risk of loss, 8 2 9 - 8 3 0 
sale on trial, 8 3 1 - 8 3 2 
title passes according to intention of 

parties, 830 
unascertained goods, 8 3 2 - 8 3 3 
voidable title, 834 

Uniform Sales Act, 828 
warranties, 8 3 4 - 8 3 8 

express, 8 3 4 - 8 3 5 
extent of implied, 8 3 7 - 8 3 8 
implied warranty of title, 835 
of fitness for a particular purpose, 

8 3 5 - 8 3 6 
that goods are merchantable, 8 3 6 -

837 
Salesmen: 

right to collect, 3 5 3 - 3 5 4 
sideline commissions, 375 

Satisfaction, discharge of contract, 306 
Schools of legal thought, 5 - 1 1 

analytical, 7 - 8 
historical, 5 - 7 
natural law, 8 
sociological, 8 - 1 1 

Scrip dividends, 752 
Seals, on contracts, 142 -143 
Secondary parties, 5 7 4 - 5 7 5 (See also 

Parties, negotiable instruments) 
Security contracts, 422 
Security for credit transactions, 8 8 7 - 9 9 9 

bailments as security, 887—911 
chattel mortgages, 9 1 2 - 9 2 3 
conditional sales, 9 2 6 - 9 3 8 
insurance, 9 6 9 - 9 9 9 
pledges, 8 9 0 - 8 9 3 
suretyship, 9 5 1 - 9 6 8 
trust receipts, 8 9 3 - 8 9 5 
Uniform Commercial Code, 9 3 9 - 9 5 0 

Security interest, 939 
how it is perfected, 942 
in bankruptcy, 9 4 0 - 9 4 1 

INDKX 1151 

Sellers: 
remedies, 8 3 8 - 8 4 1 

where buyer refuses delivery, 838 
unpaid seller s lien, 8 3 8 - 8 3 9 

Sheriffs, sale of land by, 1006 
Sherman Anti-Trust Act of 1890, 3 3 - 3 5 
Sight and time drafts, 4 1 7 - 4 1 8 
Signatures: 

checks, 5 8 3 - 5 8 4 
forged indorsements, 5 8 4 - 5 8 5 

forged, 514, 5 8 3 - 5 8 4 
on contracts, 243 
negotiable instruments, 355, 419 

Silence as assent, 1 5 4 - 1 5 5 
Small Business Administration, 4 9 - 5 1 
Smith, Adam, 53, 60 
Social Security Act, 7 4 - 7 5 
Society: 

business and, !i—4 
law as ordered society, 2 3 - 2 5 

Sociological school of law, 8 - 1 1 
Specific performance, 2 7 1 - 2 7 2 
Stare decisis, doctrine of, 1 3 2 - 1 3 3 
Statements, untrue, 206 
State courts, 114 
Statistical Abstract of the United States, 

44, 46 
Statute of Frauds, 828 

contract involving two or more sec-
tions, 2 4 2 - 2 4 3 

contracts of executors, 239 
contracts of long duration, 2 4 0 - 2 4 1 
debt of another, 2 3 8 - 2 3 9 
delivery of part of the goods, 242 
effect of no writing, 243 
historical background, 2 3 7 - 2 3 8 
manufacture of special articles, 242 
nature of the writing, 243 
part performance, 240 
sale of personal property, 2 4 1 - 2 4 2 
sale of real estate, 239 

Statute of Limitations, discharge of con-
tract, 3 0 7 - 3 0 8 

Statutory law, 105 -107 
Stockholders, 7 2 7 - 7 2 8 

dissolution of corporation by, 790 
rights of creditors, 790 

management of corporation, 7 7 4 - 7 8 8 
meetings, 775 
rights of, 750—773 {See also Corpora-

tions, stockholder's rights) 
when dividends may be declared, 

7 5 1 - 7 5 2 
rights of creditors against, 7 9 0 - 7 9 1 
trust agreements, 7 7 6 - 7 7 7 
voting by, 7 7 S - 7 7 6 
voting pools, 7 7 6 - 7 7 7 

Stocks: 
bonds and shares, 7 2 7 - 7 2 8 
capital, 7 2 6 - 7 2 7 , 7 5 3 - 7 5 4 

stockholders preference on increase, 
7 5 3 - 7 5 4 

certificates, 727, 1 1 2 9 - 1 1 3 0 
common, 730 
corporate powers, 7 0 4 - 7 0 5 

holding own stock, 7 0 4 - 7 0 5 
in other corporations, 704 

dividends, 7 5 2 - 7 5 4 (See also Divi-
dends) 

kinds of, 7 3 0 - 7 3 2 
no par, 732 
preferred stock, 7 3 0 - 7 3 1 
shares of, 727 
stock dividends, 7 5 2 - 7 5 3 
subscriptions, 7 2 8 - 7 3 0 

after incorporation, 7 2 9 - 7 3 0 
before incorporation, 7 2 8 - 7 2 9 

transfer of, 7 3 2 - 7 3 6 
improper, 7 3 4 - 7 3 5 
limitations on rights of, 734 
method of, 7 3 2 - 7 3 4 
right of transferee to dividends, 7 3 5 -

736 
transferor's liability, 735 

treasury, 732 
warrants, 728 
watered stock, 7 3 1 - 7 3 2 

Subject matter, destruction of, 2 6 9 - 2 7 0 
Subrogation: 

insurance, 9 7 8 - 9 7 9 
rights of sureties, 9 5 8 - 9 5 9 
suretyship, 955 

Subsidiary corporation, 676 
Substantive due process, 5 6 - 5 9 
Suits: 

forebearance to sue, consideration, 
180-181 

in equity, 122 
instituting, 119 

Summons, 118, 119 -120 
return of, 120 
service of, 120 

Sunday contracts, 234 
Sureties, 9 5 1 - 9 5 2 

discharge of, 5 7 4 - 5 7 5 
rights of, 9 5 5 - 9 6 0 

Suretyship, 9 5 1 - 9 6 8 
cases, 9 6 0 - 9 6 7 
contract of, 951, 9 5 2 - 9 5 3 
creditor, 951 

distinction between guarantor and 
surety, 9 5 1 - 9 5 2 

duration of liability, 9 5 4 - 9 5 5 
fiduciary relation, 9 5 3 - 9 5 4 
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Suretyship (Cont.) 
immediate recourse to surety, 954 
introduction, 951 
nature, 9 5 1 - 9 5 5 
principal; 

defenses of, 948 
recovery from, 959 

principal debtor, 951 
rights of sureties, 9 5 5 - 9 6 0 

change in contract terms, 957 
cosureties' liability, 9 5 9 - 9 6 0 
defenses of principal, 948 
extension of time, 9 5 5 - 9 5 6 
extension with rights reserved, 9 5 6 -

957 
payment, 9 5 7 - 9 5 8 
recovery from principal, 959 
subrogation, 9 5 8 - 9 5 9 

subrogation, 955, 9 5 8 - 9 5 9 
surety or guarantor, 9 5 1 - 9 5 2 

Surplus, after sale of pledged property, 
893 

Taft-Hartley Act of 1947, 4 0 - 4 1 
Taxing powers of Congress, 71 
Technology, epoch of, 4 6 - 4 9 
Tenancies: 

at sufferance, 1042 
at will, 1041 
community property, 1012 
estate in real property, 1011 -1012 
for years, 1040 
from period to period, 1041 -1042 
joint tenancy, 1011 
tenancy by entirety, 1012 
tenancy in common, 1011 
types of, 1 0 4 0 - 1 0 4 3 

Tenants (See also Landlord and tenant 
relationship) 

rights and liabilities, 1046-1048 
duty of lessee to redeliver at expira-

tion of term, 1046 
estoppel to deny landlord's title, 

1046 
Tender of money, 2 6 5 - 2 6 6 

t)erformance of contract, 265 
ifims, list of, 1 0 6 7 - 1 1 0 8 
Testator, wills, 1007 
Third parties: 

contracts for benefit of, 2 9 3 - 2 9 5 
benefit must be direct, 2 9 4 - 2 9 5 
creditor beneficiary, 295 
donee beneficiary, 294 
natiure of such contracts, 2 9 3 - 2 9 4 

dissolution of partnership, 6 6 4 - 6 6 6 
creditors of old and new firms, 6 6 5 -

666 

liability existing prior to, 664 
liability of incoming partner, 665 
notice to creditors, 664-665 
notice to public, 665 

hability of, 3 5 7 - 3 5 8 
contracts for disclosed principal, 

3 5 7 - 3 5 8 
liability of agent to, 3 9 2 - 3 9 4 

competent principal, 3 9 3 - 3 9 4 
on contracts, 392 
to account for money received, 394 
warranty of authority, 3 9 2 - 3 9 3 

liability to agent, 3 9 4 - 3 9 5 
in torts, 395 
on contracts, 3 9 4 - 3 9 5 

negligent conduct of agent, 3 5 6 - 3 5 7 
principal and, 3 5 1 - 3 7 2 

liability of, 3 5 1 - 3 5 3 
peculiar powers, 3 5 3 - 3 5 5 
undisclosed, 3 5 5 - 3 5 6 

property fraudulent conveyed to, 314— 
315 

rights of, 2 8 9 - 3 0 4 
assignment, 2 8 9 - 2 9 3 

notices of, 293 
cases, 2 9 5 - 3 0 3 
contracts for benefit of, 2 9 3 - 2 9 5 

undisclosed principal, 3 5 5 - 3 5 6 
Threats or intimidation, 80 
Tickets, ofî er and acceptance, 149—150 
Time: 

for notice of dishonor, 5 5 8 - 5 5 9 
of disaffirmance, infant's contracts, 203 
of paying negotiable instrimients, 4 2 4 -

426 
protests, 562 
set forth in contracts, 2 6 4 - 2 6 5 

Time drafts, 4 1 7 ^ 1 8 
Title: 

discharge by acquiring from holder, 
574 

negotiable documents of, 8 4 1 - 8 4 5 
lack, personal defense, 5 1 4 - 5 1 5 

partnerships property, 6 2 6 - 6 2 7 
personal property, 626 
real property, 6 2 6 - 6 2 7 

to personal property, 817 
methods of acquiring, 8 1 7 - 8 2 0 

to property, 15 
to real property: 

abstracts of, 1009 
acquired by accretion, 1 0 0 7 - 1 0 0 8 
acquired by adverse possession, 

1006-1007 
by occupancy, 1005 
by will or descent, 1007 
method of acquiring, 1 0 0 5 - 1 0 0 8 
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original entry, 1005 
transfer upon sale by sheriff, 1006 
transfer with consent of the owner, 

1 0 0 5 - 1 0 0 6 
transfer of, 8 2 8 - 8 3 4 

ascertained goods, 832 
bulk sales. 8 2 8 - 8 2 9 
C.O.D. shipments, 8 3 3 - 8 3 4 
cash sales, 8 3 0 - 8 3 1 
delivery to carrier, 833 
contracts "to sell" differ from con-

tracts "of sale," 829 
effect of Commercial Code on, 844 
fungible goods, 832 
introduction, 828 
risk of loss, 8 2 9 - 8 3 0 
sale on trial, 8 3 1 - 8 3 2 
title passes according to intention 

of parties, 830 
unascertained goods, 8 3 2 - 8 3 3 
voidable title, 834 

Torts: 
actions, 119 
business (See Business torts) 
disparagement, 7 7 - 7 8 
inducing breach of contract, 78 
infant's contracts, 205 
infringement on trademarks, 72 
law of, 1 0 8 - 1 0 9 
liability of third party to agent, 395 
principal's liability for torts of, 3 5 6 -

357 
public, 108 
tortious conduct, 109 
ultra vires acts, 716 

Trade, contracts in restraint of, 2 3 4 - 2 3 5 
Trade acceptances: 

form for, 1120 
negotiable instruments, 416 

Trade dress or wrapper, 79 
Trade information and advertising, 82 
Trade-mark or name, 78, 8 2 - 8 5 

appropriation of, 8 2 - 8 5 (See also Busi-
ness torts) 

Transcript, appeals, 1 2 8 - 1 2 9 
Transfers: 

of mortgaged property, 1025 
of person^ property, 818 
of real property (See Real property, 

title) 
of stock, 7 3 2 - 7 3 6 
sales, 8 2 8 - 8 3 4 

Treason, definition, 108 
Trespass: 

to goods, 110 
to land, 1 1 0 - 1 1 1 

Trials, legal procedure, 1 2 1 - 1 2 2 

Trust, deed of, 1023 
Trust agreements, to control corporations, 

7 7 6 - 7 7 7 
Trust receipts, 8 9 3 - 8 9 5 

inventory factoring, 895 
nature, 8 9 3 - 8 9 4 
rights of entruster, 8 9 4 - 8 9 5 
rights of purchaser, 894 

Trustees, bankruptcy, 310 
Trusts: 

business, 801 
Common Law Trusts, 801 
Massachusetts, 801 

Ultra vires acts, 7 1 4 - 7 2 5 
cases, 7 1 7 - 7 2 5 
(See also Corporations, ultra vires acts) 

Undisclosed principal, 355 
Unenforceable contracts, 2 3 2 - 2 6 2 

cases, 2 4 3 - 2 6 0 
contract involving two or more sections 

of statute, 2 4 2 - 2 4 3 
contracts of executors, 2 3 9 
contracts of long duration, 2 4 0 - 2 4 1 
debt of another, 2 3 8 - 2 3 9 
deUvery of part of the goods, 242 
effect of no viriting, 243 
illegahty, 2 3 2 - 2 3 6 

contracts illegal in part, 236 
contracts in restraint of trade, 2 3 4 -

235 
contracts to influence governmental 

action, 2 3 5 - 2 3 6 
effect of illegal contracts, 2 3 6 
limitation o f liability, 234 
nature of illegal agreements, 232 
Sunday contracts, 234 
usurious contracts, 233 
wagering contracts, 2 3 2 - 2 3 3 

manufacture of special articles, 242 
nature of the writing, 243 
part performance, 240 
sale of personal property, 241-242 
sale of real estate, 239 
Statute of Frauds, 2 3 6 - 2 4 3 

Uniform Act Governing Secured Credi-
tors Dividends in Liquidation Pro-
ceedings, 106 

Uniform Bill of Lading Act, 106, 841 
Uniform Commercial Code, 7, 105-106 , 

141n, 403 
adoption of, 407 
cases, 9 4 4 - 9 4 9 

effect on law of negotiable instrumenb, 
5 8 9 - 5 9 3 

effect on the law of sales, 8 4 3 - 8 4 5 
foreclosure, 944 
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Uniform Commercial Code (Cont.) 
introduction, 939 
on classification of goods, 939—940 
on secured transactions, 9 3 9 - 9 5 0 
on transfer of stock, 734 
priorities between security holders, 

9 4 2 - 9 4 4 
proceeds, 9 4 1 - 9 4 2 
purchasers in the ordinary course of 

business, 940 
sale of personal property, 2 4 1 - 2 4 2 
security interest, 939 

good against lien creditors and 
trustee in bankruptcy, 9 4 0 - 9 4 1 

how it is perfected, 942 
Uniform legislation, 1 0 5 - 1 0 7 
Uniform Limited Partnership Act, 106, 

799 
Uniform Negotiable Instruments Act, 

106, 407 
Uniform Partnership Act, 106, 611 
Uniform Principal and Income Act, 106 
Uniform Sales Act, 106, 828 
Uniform Stock Transfer Act, 106, 7 3 3 -

734 
Uniform Trust Receipts, 106, 894 
Uniform Warehouse Receipts Act, 106 
Unilateral offer, acceptance of, 1 5 3 - 1 5 4 
United States, courts, 114 -117 
Usurious contracts, 233 

Vendors: 
claims, 889 
rights of, conditional sales, 928 

Voidable contracts: 
capacity of parties, 2 0 1 - 2 0 5 
cases, 2 1 1 - 2 2 9 
contracts of insane persons, 204 
drunkard's contracts, 205 
duress, 2 1 0 - 2 1 1 
executed contracts, 2 0 2 - 2 0 3 
fraud, 2 0 5 - 2 0 9 {See also Fraud) 

infant's torts, 205 
liability for necessaries, 204 
mistake, 2 0 9 - 2 1 0 
parent's Hability for, 2 0 4 - 2 0 5 
ratification, 2 0 3 - 2 0 4 
time of disaffirmance, 203 

Voidable title, 834 

Wagering contracts, 2 3 2 - 2 3 3 
Wages, assignment, 291 
"Wagner Act," 3 8 - 3 9 
Warehouse receipts: 

form for, 1 1 2 5 - 1 1 2 6 
negotiable, 841 

Warranties, 12 -13 , 8 3 4 - 8 3 8 
effect of Commercial Code on, 8 4 3 -

844 
express, 8 3 4 - 8 3 5 
implied, 8 3 5 

extent of, 8 3 7 - 8 3 8 
landbrd, 1 0 4 3 - 1 0 4 4 
of authority, 3 9 2 - 3 9 3 
of fitness for a particular purpose, 8 3 5 -

836 
remedies for breach of, 840 
that goods are merchantable, 8 3 6 - 8 3 7 

Warrants: 
distress, 1045^1046 
stock, 728 

Warranty deeds, form for, 1112 
Wills: 

beneficiary, 1007 
executor, 1007 
simple form of, 1121 -1122 
testaments, 1007 
testator, 1007 
tide to real property acquired by, 1007 
transfer of personal property by, 818 

Women, contractual powers, 201 
Workmen's Compensation statutes, 109 
Written contracts, 2 3 6 - 2 3 7 
Written negotiable instruments, 419 


