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NMATAHHA NMPABOHACTYINHULTBA
MPU PEOPTAHI3ALII CYB’EKTA

rOCrNnOgAPHOBAHHA LUNAXOM 3JTATTA

VK 346.21+ 347.191.6

AJlekBaTHE TPABOBE PETYNIOBaHHsS peoprasizaiii cy0’€KTiB rocmopa-
PIOBaHHS 1 30KpeMa, TOCHOJAPChKUX TOBAPHUCTB SIK HAMOLIBII MOIIMPEHOT
oprasizariifHo-mpaBoBoi (HOpM 3MIMCHEHHS MIANMPUEMHHIIBKOT TISITILHOCTI B
VYKpaiHi € BaXJIMBUM €JIEMEHTOM IPaBOBOIO 3a0e3MeueHHs! roCroiapCchKoi
TISTBHOCTI B YKpaiHi Ta cTabuIbHOCTI rocnogapchkoro odopory. LuBins-
Hul kopeke Ykpainu (nani — LK) micTuth 3aranbHi HOpMU PO IPUITHHEHHS
IOPUANYHUX OCi0, ajie He BU3HAUYA€ MOMCHT BUHUKHEHHS ITPABOHACTYITHHII-
TBa. 3micT cT. 59 T'ocionapcebkoro koxekcy Yipainu (nami — ['K) npo npumm-
HEHHS Cy0’€KTa rocroiaproBaHHs Ha IEH Yac MPaKTHYHO BUXOJOMIEHUH 3a-
KoHOM «IIpo BHECEHHS 3MiH J0 JEesIKUX 3aKOHOAABUYMX aKTiB YKpaiHM 11070
CIIPOIICHHS MPOLEAYPH AePKABHOI peecTpariii MPUIMUHEHHS i ITPHEMHHULb-
KOi JisIbHOCTI (PI3UYHHUX OCIO-MIAMPUEMINIB 32 3asIBHUIIBKUM TPUHIIATIOM)
Big 13.05.2014 p. 1 3a3HayeHa cTarTs He Hece OyIb-SKOTO PEryISTUBHOTO
HABaHTAXXEHHS, OCKUTBKM MICTUTH JIUIIIE BIICUIBHY HOPMY TIPO T€, 1110 TpHU-
MMUHEHHsI Cy0’€KTa rOCIOJAPIOBAHHS 3IHCHIOETHCS BIJMOBIIHO JIO 3aKOHY.
Oco06auBOCTI TPUMMHEHHS TOCIOIAPCHKUX TOBAPUCTB MUISIXOM peopraHiza-
11i rOCIOAapChKUX TOBAPUCTB BPEryaboBaHO yacTkoBO. Ctarts 19 3akony
«IIpo rocromapchKi TOBAPUCTBA» BCTAHOBIIIOE, IO MPUITMHCHHS TOBAPUCTBA
3MIACHIOETRCS B IMTOPSJIKY, BCTAHOBJIICHOMY 3aKOHOM. 3akoH «IIpo akiionepHi
TOBAapHUCTBA» MICTUTH CHENiabHI HOPMH OO0 TOPSAIKY MPUITHHEHHS aKIli-
OHEPHUX TOBAPHUCTB (IILJISXOM 3TUTTS, TPUETHAHHS, TIOLTY, IEPETBOPEHHS)
abo B pe3ysbTaTi JKBIJAIliil, aje TaKOXK HE BU3HAYA€ MOMCHT BHHHKHCHHS
MIPABOHACTYITHUIITBA HOBOCTBOPEHOI 0COOM TpU TPUIIMHEHHI TOBapHUCTBA
0e3 ¥oro JiKBiganmii.
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BianosigHo a0 cT. 51 Yroam mpo mapTHEPCTBO Ta CHIBPOOITHUIITBO MK
€BporneiicbKUMU CIIBTOBAPUCTBAMHU 1 YKPaTHOIO 3aKOHOAABCTBO PO KOMIMaHI1
€ Tiero cdeporo, y AKii moBUHHA OyTH 3a0e3redueHa MpuOIu3Ha aJIeKBaTHICTh
3aKkoHIB YKpainu 3akoHomaBcTBy €C. VY 3akoHOomaBcTBi €C pO3pI3HAIOTHCS
Taki BUJIM peopraHizailii, K 3MTUTTS HUBIXOM OpUAO0AHHS Ta 3TUTTS LIUIIXOM
CTBOpPEHHSI HOBOTO TOBapHCTBA. AHAJIOTOM OCTaHHHOMY B YKpPAiHCHKOMY 3a-
KOHOMABCTBI € 3auTTsa. Binmosimno mo ct. 4 Jupexktusu 2011/35/€C €Bpo-
nercbKkoro mapiaamMenty ta Pamgu €Bponu Bin 5 kBitHa 2011 poky mpo 3mut-
TSl MyOTIYHUX KOMITaHIN, «3TUTTS ILISXOM CTBOPEHHS HOBOTO TOBAapHCTBA»
03HAYa€ MpoLEeaAypy, KO JAeKiIbKa TOBAPUCTB MPUIHUHSIIOTH CBOE ICHYBaHHS
0e3 mporemypH JIIKBiIallii Ta mepeaarTh yCi CBOi aKTHBH Ta MTACHUBH JI0 TOBA-
PHUCTBa, sIKE BOHU 3aCHOBYIOTh, B OOMiH Ha BUITYCK aKlliii HOBOTO TOBapHCTBa
JUTSL CBOIX aKITIOHEPIB Ta, SIKIIO TakKi €, TPOIIOB1 BUILIATH, SIK1 HE MOXYTh Iepe-
BunryBat 10% BiJ HOMiIHAJIBHOT BAPTOCTI BUITYIIIEHUX Y TAKUW CIIOCIO aKITii,
a 3a BIJICYTHOCTI HOMIHAJILHOT BapTOCTI — iXHBO1 00MKOBOi BapTocTi. [TyHK-
toM (7) mpeamOynu upextuBu 2011/35/€C €Bpomneiicbkoro napjiaMeHTy Ta
Panu €Bponu Bix 05. 04. 2011 p. ipo 31U TTs MyOTIYHMX KOMIIaHId BUSHAYEHO,
0 3aXHUCT KPEAUTOPIB 1 30KpeMa BIACHUKIB OOproBux 3000B’s13aHb Ta 0Ci0,
SIK1 MalOTh 1HIII BUMOTM J0 KOMITIaHIM, IO 3JIMBAIOTHCS, HEOOXIHO 3aXHIIa-
TH, 100 37TUTTS TAKUM YUHOM HE MaJjl0 HETaTUBHOTO BIUIMBY Ha iX 1HTEpECH.
et npunun 3adgikcoBanuii 1 B Tpetiit qupextusi mpo Paxu 78/855/€EC Bin
09.10. 1978 p. 3IUTTS aKIIIOHEPHUX TOBAPHUCTB, 110 0a3yeThCs Ha cTaTTi 54 (3)
(g) Aorosopy.

Crarts 13 Jupextuu 2011/35/€C mokmamae Ha 3aKOHOAABCTBO JIEp-
YKaB-4JICHIB 3a0€3MEeUCHHS aICKBaTHOI CUCTEMH 3aXUCTY IHTEPECIB KPEIUTOPIB
TOBAPHUCTB, L0 3JUBAIOTHCS, YUI BUMOTH NEPEaYyIOTh MyOuiKailii monepeanix
YMOB 3JIUTTA 1 HE OyJI 3aJJ0BOJICHI HA MOMEHT Takoi myOumikarii. Kpenuropu
MaloTh MPaBO Ha OTPUMAHHS a/IeKBaTHUX TapaHTii, KO (piHAHCOBUHN CTaH
TOBAPHCTB, IO 3JIMBAIOTHCS, POOUTH HEOOXITHUM TAaKMH 3aXHCT 1 AKIIO Taki
KPEIUTOPH HE 3aBKJIM BXKE MAIOTh Takl rapaHTii. Y Oyab-sKoMy pasi aepika-
BU-YJICHU TapaHTYIOTh, 1110 KPEIUTOPU MAIOTh MPaBO 3BEPHYTUCH JO BIAIO-
BIJIHOTO aJMIHICTPATUBHOTO YM CYJOBOTO OPTaHy JUIsl OTPUMaHHS BiAMOBIJI-
HUX TapaHTil, 38 YMOBH, KOJIM BOHU MOXYTb JOCTOBIPHO MPOJIEMOHCTPYBATH,
10 B pe3yJbTari 3IUTTA ICHY€ 3arpo3a iX BUMOTaM Ta BiJ] TOBApUCTBa HE OyIo
OTPUMAHO KOJHUX aJIEKBATHUX TapaHTiil y IbOMY ITUTaHHI.

OTxe, BU3HAUYCHHA B YKpaiHCHKOMY 3aKOHO/AaBCTBI MOMEHTY IpaBoO-
HACTYITHUIITBA 32 3000B’SI3aHHSAMHU CYO’€KTIB, 110 MPHUIHHSIOTHCS ILISTXOM
3IUTTS, CJiJI PO3MIISLIATH M1 KyTOM 30pY rapantiii mpas ix kpenutopis. [Ipu
IIOMY B 3aKOHOJIaBCTB1 Ma€ OyTH 3aKpiIUICHO 3arajibHy HOpPMY, sika O BH3Ha-
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HWTAHHA IIPAaBOHACTYIIHULITBA IIPH raHi Llll “KTa I'OCIIO/I; BAHHSA LLISAXOM 3JIMTTSA
Iura aBOHAC a eoprauizatii cy0’ekra rocnoaaprosal OM 3.

Yajia MOMEHT BUHUKHEHHsI IPaBOHACTYITHHUIITBA HE3aJI€XKHO BiJl OpraHizariii-
HO-TIPaBOBOi (hOpMHU Cy0’€KTa roCrolaproBaHHS.

TeopeTnuHi nMpobIEeMH TPUIHUHEHHS TOCIIOJAPCHKUX TOBAPUCTB IUIIXOM
peopranizanii qocnimkysanu suenko C. B., Heupka JI. C., Psb6ora B. B.,
[[lep6akxosa H. B., IOpkesny 10. M., llleBuenko H. 1., ane mutanHs BU3HAUCH-
HS MOMEHTY BUHUKHEHHSI IIPaBOHACTYITHUIITBA IIPU peopraxizanii, 1 30kpeMa
IIITXOM 3JIMTTS TOCMIOJAPChKUX TOBAPHUCTB, IOPUAMYHOI PUPOIU OCHOBHUX
JIOKYMEHTIB, 1110 i1 OIOCEPEIKOBYIOTh, 3aIUIIAI0ThCS AUCcKyciitHuMu. [1po 1e
CBIAYUTH ¥ MPABO3aCTOCOBHA MPAKTUKA. 3 OIVIATYy Ha BUKIAJCHE, y LiH cTaT-
Ti yBara Oyae 30cepeakeHa Ha OOIPyHTYBaHHI MOMEHTY BUHUKHEHHS Ipa-
BOHACTYITHUIITBA TIPU 3JIUTTI, @ TAKOXK 3’sICyBaHHI MPUPOAH NEPEIaBaIbHOTO
aKTy Ta HOro 3HAYEHHs Ul PeopraHi3aliiHuX BITHOCHH.

Ax BurmuBace i3 HopM 1 ¢T. 56 T'K, 4. 1 ct. 104 LIK mpaBoBwHii iIHCTUTYT pe-
oprasizaiii peryioe BiIHOCUHH, OJHOYACHO NOB’sA3aHi 13 (1) mpUNMHEHHIM
TUX IOPUAMYHHX OCi0, 110 iICHYIOTb, Ta (2) CTBOPEHHSM HOBUX IOCTIONAPCHKUX
oprasizaniil — y4aCHHUKIB rOCIOAAPCHKOr0 000pOTy (IIPaBOHACTYITHUKIB).

Mu noaisiseMo JTyMKY MPO PEOPTaHi3alliio K PO CYKYNHICMb IOPUOULHO
SHAUyWux Oitl ma NPpUUHAMmA IPUOUYHUX aKmis, a He €JUHUHN TTPaBOUHH |1,
c. 27-28]. BiamoBimHO peopraHizaiisi MUITXOM 3JTUTTS MOXe OyTH BU3HAUe-
Ha SIK CYKYIHICTh IOPUIUYHO 3HAUYIIUX i Ta NPUUHATTS IOPUAUYHUX aK-
TiB, SIKI CTIIPSMOBAHI Ha MPUIUHEHHS JEKUIBKOX CYO’€KTIB rOCTOJaprOBaHHS
Ta CTBOPEHHS Ha iX 0a3i HOBOTO, 1 XapaKTEPU3YETHCS MEPEXOJOM yCiX IMpaB
Ta 000B’sI3KIB Cy0’€KTIB, IO PEOPTAHIZYIOTHCSA, Y TIOPSAKY YHIBEPCATBHOTO
MIPABOHACTYITHUIITBA J10 HOBOTO cy0’ekTa rocrnofapoBanus. To6To 0606 ‘s3Ko-
8010 YMOBOIO peopeaHizayii wPUOUUHOL 0COOU UWLIAXOM 3TUMMSL € YHIBEPCAlb-
He NPasoHACMYyNHUYmaeo 3a ii 30008 ‘a3anHamu. Pazom 3 THM, METOAOIOTTYHO
MPAaBUIIBHO 1 BAXKIIUBO PO3PI3HATH MPABOHACTYITHUIITBO Ta PEOPTaHizalliio K
SIBUIIA, 110 MAIOTh Pi3HY PABOBY MIPUPOY.

ITpaBoHacTYNHUITBO Bi0OpaXae 3MiHy Cy0’ €KTHOTO CKJIay Y FOCIOAAp-
CHKHX MPABOBITHOCHHAX, 3MICTOM SIKMX € BIATIOBIAHI TIpaBa Ta 000B’s3KH, Ha
MiZCTaBi MEBHOTO IOPUINYHOTO (PAKTy a00 IOPUANYHOTO CKIATY (MIPHAHATTS
pillIeHHS PO peopraHizalliio, 3aTBEpPKEHHs INepeaaBagbHOro akry). Came
3MiHa Cy0’ €KTHOIO CKJIQAy 3yMOBIIIO€ I€pexi]] 10 HOBOTO Cy0’ €KTa MpaB Ta
000B’s13KIB IOpUANYHOI 0co0H, 110 peopraHizyerbes. [Ipu nmepexoni cy0’ex-
TUBHOTO IpaBa BiJ MPaBOAABLA 10 NMPABOHACTYITHUKA BiJOyBa€ThCS 3aMiHa
aKTHBHOTO Cy0’€KTa y IPaBOBIIHOLIEHHI; IPU NEPeX0l HUBLIBHO-IIPABOBOTO
000B’s3Ky BiJl MEpBICHOTO OOp)KHUKA IO MOTO HACTYIMHHKA Ma€ MicCIe 3MiHa
MIaCUBHOTI'O Cy0 €KTa MPAaBOBIAHOILEHHS. | B TOMY, 1 B IHIIOMY BHIIaJJKy OCHOB-
Ha IOpUINYHA XapaKTEepPUCTHKA IIpaBa Yi 000B’A3KY, L0 EPEXOIATh, 3aJIHIIa-
€ThCS HE3MIHHOMO [2, c. 311].
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[Ipu yHiBepcaapbHOMY MPAaBOHACTYITHHUIITBI MAaHO OCOOM SIK CYKYITHICTh
mpaB Ta 00OB’SI3KIB, 1[0 HaJeXaTh i, NEPEXOAUTH JO MPABOHACTYIHUKA SIK
€IMHE II1JIe, TPUYOMY B LIl CYKYITHOCTI €JHHUM aKTOM IEPEXOsATh BC1 OKpe-
Mi npaBa Ta 00O0B’SI3KH, 1110 HaJIeXkKaJld HA MOMEHT MPABOHACTYIHHUIITBA Tpa-
BOJIABITIO, HE3ANENHCHO 610 MO020, BUsGILEHI BOHU HA yell momenm yu Hi. [lpn
yHIBEpCaJIbHOMY NPAaBOHACTYIHUIITBI, 3BaXKalOuy HA BIJCYTHICTh IMOBHOI BU-
3HAUEHOCTI Y CKJIaJ{i MaiiHa, MPaBOHACTYHHK CIIPSIMOBYE CBOIO BOJIIO HE Ha
HaOyTTs OKpeMUX IMpaB abo 000B’sI3KiB, a HA HAOYTTS yCi€l IX CyKymHOCTL. Y
pe3ysbTaTi BiH BCTYIA€ HaBITh Yy TaKi MPaBOBIIHOCHHHM, TIPO ICHYBAHHS SKUX
MIr He 3HaTH [2, ¢. 322].

OTxe, yHigepcanohe npagoHACmMynHuymeo npu 3IUmmi MO*CHA BUSHAYU-
mu AK 3MiHY cy0 €KMHO20 CKAAOY NPABOGIOHOWEHHS 6 CUTY 3aKOHY, GHACII-
00K 4020 yci npasa ma 0008 'si3KU NPABONONepeoHUKie nepexoosims 00 npaso-
HACMynHUKa.

Coiz miIKpecIuTH, 10 3UTTS Cy0’ €KTiB rOCIOapIOBaHHS Ma€ CBOIO €KO-
HOMIYHY CYTHICTh Ta NpHU3Ha4eHHs (00’€HAHHS KamiTalliB Ta YKpPYIHEHHS
0i3HeCy) 1 pO3MIAIAETHCS 3aKOHOIABIIEM SIK BUJT €KOHOMIYHOI KOHIIEHTpAIlii,
10 € 00’€KTOM JEp>KaBHOTO KOHTPOJIO 3 OOKYy OpraHiB AHTMMOHOMOJIBHO-
ro KomiTeTy YKpaiHu 3 METOIO 3an00iranHsl MOHOIIONI3alliil TOBapHUX PHHKIB,
37I0BXXMBAHHS MOHOIIOJIBHUM (JOMIHYIOUMM) CTAHOBHUIIIEM, OOMEXEHHS KOH-
KypeHilii (cT. 22 3akony «IIpo 3aXUCT eKOHOMIYHOT KOHKYPEHITI1» ).

3 omsiAy Ha 1€ CHiJ PO3PI3HATH BIACHE 3JUTTS SK BHUJ peopraHizarii,
B OCHOBI K01 3HaXOMUThCA (haKTHUHA Mepeada MaifHa Ta 00’ eTHAHHS Maii-
Ha cy0’€KTiB rOCMOJAapIOBaHHs, Ta MPAaBOHACTYIMHMIITBO SK MEPEXia MpaB Ta
000B’s3KIB BiJ ofHi€eT ocodu a0 iHMmOoI. [lepenada mimicHUX MaifHOBUX KOMII-
JIeKC1B (CYKYITHOCTI aKTHBIB) Aa€ (paKTUUHY 3MOT'Y IPOBAIUTH HOBOCTBOPEHIH
IOpUINYHINA 0c001 BiMOBIIHY TOCTIONAPCHKY MisulbHICTB. [Ipu nbomy ocoba,
sIKa PEOPraHi3yeThCs MIJIIXOM 3JIUTTS 1 IPUMTMHSAETHCS SIK Cy0’ €KT IpaBa, Mmpo-
JIOBXKY€ 1CHYBaHHSI Ta JIsUTbHICTh B 0CO01 MPAaBOHACTYIHHUKA, IO € OIHIEIO 3
MiIBaJIMH IIUBIILHOTO O0OPOTY 1 Ma€ HAA3BUYANHO BAXKITMBE 3HAUCHHS IS
3axHCTy MpaB KPEAUTOPiB 0colu, sika Oyaa peopraHizoBaHa.

Peopranizariiini npaBoBIJHOCUHH (37IMTTS, NMPUEIHAHHS, MOJUTY, Hepe-
TBOPEHHS1) BUHUKAIOTh, PO3BUBAIOTHCS, TIPUITUHAIOTHCS HA OCHOBI CYKYITHOCTI
IOpUANYHUX (PAKTIB (FOPUIUYHOTO CKIIATY) 1 MAIOTh TaKy JUHAMIKY:

1) mpuiHATTS 3aCHOBHUKaMH (y4aCHHUKaMHM) IOPUINYHUX 0Ci0 abo yroB-
HOBXCHUM JIEP’)KaBHUM OPraHOM PillIeHHS MPO 3IUTTH;

2) AiSTBHICTB CIICIiaIbHO CTBOPEHOTO OpPTraHy — KOMICIi 3 MPUITMHEHHS (Ta
/ab0 YTBOpPEHHSI HOBOTO TOBAPUCTBA);

3) nep:kaBHa peecTpanis B €AMHOMY JepKaBHOMY PEECTPi HOBOYTBOpE-
HOI IOpUAMYHOI 0cOOM Ta Jep>KaBHA peecTpallisi MPUIHUHEHHS IOPUIANYHOT
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ocobu — mpaBoronepeaHuka (mpasononepeaHukis). [Ipu npomy aepkaBHa
peecTpaliiss HOBOyTBOPEHOT1 0co0u Ta Jep:KaBHA peecTpallis 0coOu, 110 MpHU-
MUHSAETHCS, MOXKYTh HE 30irarucs B yaci.

BianosigHo 10 4. 3 cT. 4 3akony «IIpo aepkaBHY peecTpaliio pUIAY-
HUX 0Ci0, Hi3UYHUX OCIO-MIAMPHUEMIIIB Ta TPOMAJACHKUX (OPMYBaHb» y pasi
3IUTTS FOPUANYHUX OC10 3M1HCHIOETHCS Iep>KaBHA PeeCcTpallisi HOBOYTBOPEHOT
IOpUANYHOT 0cOOM Ta JepaBHA peecTpallis MPUIHHEHHS IOPUINYHUX 0Ci0,
10 MPUIUHSIIOTHCS B pe3yibTaTi 3MuTTs. [I[punuHeHHs BBaXaeThCs 3aBepliie-
HUM 3 JIaTU Jep’KaBHOI peecTpallii MPUMUHEHHS IOPUANYHUX 0Ci0, 110 Mpu-
MUHSAIOTHCS B PE3yJbTaTi 3IUTTA (aHAJOTiYHa HOpMa MICTUTHCA B 4. 6 cT. 80
3axony «IIpo akuioHepHi TOBaprCTBa»). OTKe, IUMH HOpMaMHU BU3HAYAETHCS
BHHATKOBO MOMEHT NMPUITMHEHHS PEOpraHizaliiHuX BIIHOCUH TPHU 3JIUTTI, 1
BOHU HE PETYJIOIOTH BITHOCHHH YHIBEPCAILHOTO MPAaBOHACTYITHUIITBA.

[Tepexim mpaB Ta 00OB’S3KIB P yHIBEPCATHLHOMY MPABOHACTYITHHUIITBI
mijisirae 000B’I3KOBIM JOKYMEHTaNIbHIN (ikcarii. BiqnoBigHo ckiagaHHS 1
3aTBEP/HKCHHS KOMICIEI0 3 MPUIMTMHEHHS (Ta /a00 yTBOPEHHS HOBOTO TOBAPH-
CTBa) MepeIaBajbHOTO aKTy B JMHAMIIl peOpraHi3alliiHuX BITHOCHH € Fopu-
OUYHUM (hAKMOM K eleMeHMOM IOPUOUUHO20 CKAAJY, HEOOX1THOTO JIJIs JIeTi-
TUMaIlii HOBOCTBOPEHOTO Cy0’€KTa TOCTIOAAPIOBAHHS.

Bianosigao mo 4. 2 ct. 107 LIK (B penmakmii 3akony Big 26.11.2015 p.)
TiCHIs 3aKIHYEHHS CTPOKY IS TIpe’ IBJICHHS! BUMOT KPEAUTOPaMH Ta 3aJJ0BO-
JICHHS YU BIAXWJICHHSI LUX BUMOT KOMICisl 3 IPUMHHEHHS IOPUANYHOI 0coOu
CKJIa/Iae:

1) mepenaBanpHui akT (y pasi 37IUTTS, TPUETHAHHS a00 TIEPETBOPECHHS)
abo

2) po3noainpamrii 6anaHc (y pasi MoALIy), SIKUA Ma€ MiICTHTH TIOJIOKEHHS
PO MPABOHACTYMHUIITBO LIOJI0 MaifHa, MpaB Ta 000B’A3KIB IOPUAUYHOI 0CO-
Ou, 1110 TPUIUHAETHCS IUIIXOM IOy, CTOCOBHO BCiX ii KpeAUTOPiB Ta OOPIK-
HUKIB, BKJIIOYAIOUYH 3000B’A3aHHS, K1 OCIIOPIOIOTHCS CTOPOHAMH.

3a OykBaJbHUM TJIyMadeHHsIM HOpMH 4. 2 cT. 107 LK Tiapku npu mogi-
JIi SIK BHJII peopraHizaliii yci nmpaBa Ta 000B’s3KH Cy0’ €KTa TOCIOIapIOBaHHS,
SIKUM TIPUMTUHAETHCS, IEPEXOATh 32 PO3NOALTFINM 0alaHCOM Y BiJIMOBIAHUX
YacTKax /10 KOKHOTO 3 HOBUX Cy0’€KTiB rOCIOIapIOBaHHS, 110 YTBOPEHI BHAC-
JII0K bOTO Moy, Ha BiMiHY BiJl YMHHOI, y MONEPEAHIN pemakiii 4. 2 CT.
107 1K, mo misra 1o BHeceHHs 3MiH 1o LK 3akonom Big 26.11.2015 p. «IIpo
BHECEHHsI 3MiH J10 3akoHy Ykpainu «IIpo nep:kaBHy peecTpallito FOpUIUNIHUX
0ci0 Ta Qi3MYHUX OCIO-TIAMPUEMITIBY Ta ACIKHUX 1HIIUX 3aKOHOAABYMUX aKTiB
VYkpainu mofo JeneHTpanizaiii TOBHOBaXEHb 3 JIEp>KaBHOI peecTpallii 1opu-
TUIHUX 0C10, QI3MYHUX OCIO-TIAMPUEMIIIB Ta TPOMAJICHKUX (POpMyBaHbY, Mi-
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CTHJIOCS CJIOBO «SIKi» (TOOTO 1 IS TIepeaaBaIbHOTO aKTa, 1 I PO3MOIIIBIO-
ro OajlaHCy BCTaHOBJIIOBAJIKMCS OAHAKOBI BUMOTH). Pa3om 3 muM, po3ymiHHS
HopMmH 4. 2 cT. 107 IIK Ta ii cucteMHe TiiyMadeHHsI B CYKYITHOCTI 13 TIOHATTSAM
YHIBEpCAJILHOTO MPAaBOHACTYMHUIITBA AAIOTh IMiJICTABU CTBEPXKYBaTH, IO 3a-
3HAYEeHHS TIOJIOKEHHSI 111010 TPAaBOHACTYIHUIITBA B MIepelaBaIbHOMY aKTi IPU
3JIMTTI, MPpUETHAHHI 200 repeTBopeHHi € 3aiiBuM. Brecenns 3min no LK y mii
YaCTHHI JIUIIE MiITBEPIKYE, 10 BCTAHOBIEHHSI BUMOTH BKJIIOUATH MOJIOKEH-
HS I110/10 PABOHACTYITHUIITBA 1 /IO MEepeIaBaIbHOIO aKTa, 1 10 PO3MOALIBYOTO
OallaHCy € TTOMUJIKOBUM.

OTxe, Ha 1€l yac JHIle MPU peopraHizauii cyd’€KTa rocroaaproBaHHs
[UISXOM MOJUTY B PO3MOAITFIOMY OallaHCl BU3HAYAETHCSI IPABOHACTYITHUIL-
TBO. BHacmiiok e 3nutTTs, NpueaHaHHs a00 MepeTBOPEHHS MIPABOHACTYITHU-
KOM 3aBXJU Oynie oora oco0a, Oyab-sSKHUid PO3MOILT MpaB Ta 000B’A3KIB MPHU
TaKMX BHJAX peopranizaili HeMmoxnuBuid. ToMmy mnepenaBaibHHUI aKT, 110
CKJIQIA€ThCS TIPU 3IUTTI, IPUETHAHHI, TIEPETBOPEHHI, CIIYTYE TOKyMEHTaJIb-
HUM 3aKpIIUICHHSM YHIBEPCAJIbHOTO MPAaBOHACTYITHUIITBA.

VY gactuni 3 ct. 107 LIK MicTHTBCS 0JTHAKOBI BUMOTH 1110710 (popmu Tiepe-
JaBaJIBLHOTO aKTy Ta PO3MOJLIBYOr0 OaraHCy: BOHU MOBHHHI OyTH 3aTBEepIpKe-
Hi yYaCHUKaMH IOPUAMYIHOI 0cOOM a00 OpPraHoM, SIKUW MIPUIHSB PIIIICHHS TIPO
il MpUNMHEHHS, KPIM BUMAKIB, BCTAHOBICHUX 3aKOHOM.

Ao63artom 2 4. 3 ct. 107 LIK B pemaxiii, sika misuta 10 BHeceHHs 3MiH 10 [IK
3akoHom «IIpo BHeceHHs 3miH 10 3akoHy Ykpainu «IIpo nepkaBHY peecTpa-
10 FOPUANYHUX OCI0 Ta PI3MYHUX OCIO-TIAMPUEMITIBY» Ta MEAKUX 1HIIHUX 3a-
KOHOJIaBYMX aKTiB YKpaiHU 1I0JI0 ACLIEHTpai3allil IOBHOBAKEHb 3 IEP>KaBHOT
peecTparltii pUANYHUAX 0Ci0, (PI3UYHUX OCIO-TANMPUEMIIB Ta TPOMAJICHKUX
dhopmyBanb» Big 26.11.2015 p. Oys0o BCTaHOBJIEHO, IO TMUCAHI TOJIOBOO 1
YJIeHaMU KOMICIi1 3 MPUIMMHEHHS IOPUINYHOT 0COOU Ta 3aTBEPIKEH] yUaCHUKa-
MU IOpUAUYHOI 0co0U 200 OpraHOM, SIKUW MPUMHSB PIlICHHS PO MPUMTHHEH-
HSl FOPUIUYHOI 0COOH, MPUMIPHUKU TIEPEIaBaIIbHOTO aKTa Ta PO3MOILIBYOTO
OanaHCy MepefalThbes B OpraH, sIKUH 3[1HCHIOE JEep)KaBHY PEeCTpalliio I0pu-
JTUIHOI 0COOM, 10 MPUITHHIETHCS, 3a MICIEM i1 Jep)kaBHOI peecTparlii, a Ta-
KOX B OpTaH, KUl 3M1HCHIOE Iep>KaBHY PeeCTpalliio OpUIUIHOT 0co0u — mpa-
BOHACTYITHHMKA, 3a MiclleM il jepkaBHOI peectpartii. [lopymeHHs MoOI0KeHb
YaCTHUH JIPYTroi Ta TPEThOI ITi€T CTATTI € IMiICTABOIO VIS BIAMOBH Y BHECEHHI JI0
€IMHOTO JIEP>KAaBHOTO PEECTPY 3aMUCY MPO MPUIUHEHHS IOPUANYHOI 0co0u Ta
JepKaBHIN peecTpallii CTBOPIOBAHUX IOPUIUIHUX OCI0 — MPaBOHACTYITHHUKIB
(4. 4 ct. 107 IK).

VY nynkTi 12 9. 1 c1. 15 3akony «IIpo nepikaBHy peecTpariito IOpuInIHuX
0cCi0, (IBUYHUX OCIO-TIAMPUEMIIIB Ta TPOMAICHKUX (HOPMYBAHB» MICTHUTHCS
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BiJICWJIbHA HOpPMA TIPO T€, 110 MepeAaBalbHU aKT (y pasi 3TUTTA, NPUETHAH-
HsI, TIEPETBOPEHHS) IOPUANYHOI 0COOM MOBHHHI BiANOBIAaTH BUMOTaM, BCTa-
HOBJIEHUM 3akoHOM. OTKe, Ha Ieil yac BUMOTH LI0JI0 NEpeaaBalbHOIO aKTy
Bcra”oBiieHl ¢T. 107 11K 1 cTocyroThes smmie Horo ¢opmu (3aTBEpIKEHHS
aKTy y4aCHUKaMHU IOPUAWYHOI 0coOu abo opraHom, KM MPUIHSB PIIICHHS
po ii IPUMUHEHHS, KPIM BUMA/IKiB, BCTAHOBJICHUX 3aKOHOM).

Cnin 3a3nauuth, mo cT. 37 UK YPCP 1963 p. Oyno BcTaHOBIIEHO, IO
MaiHO IOpUIUYHOI 0coOu (ii mpaBa i 000B’SA3KH) MEPEXOIATH 10 HOBOBHHH-
KJI0O1 0cOOU B JICHb MIANUCAHHS MepelaTOYHOro OajaHcy, AKIIO 1HIIE He Me-
pendadeHe 3akoHOM ab0 MOCTaHOBOIO Mpo peopranizamito. OTxe, [IK YPCP
1963 p. HagaBaB nepeaaBalbHOMY aKTy 3HAUYEHHS IOPUIUIHOTO (DAKTY, 3 AKUM
OB’ SI3Y€THCS YHIBEpCAIbHE MTPABOHACTYITHUIITBO MPU peopraHizaiii (3IMTTi,
nonuti abo mpueaHanHi). Ynnnuid [uBiapHUN Komeke YKpaiHW aHAJIOTTYHOI
HOPMU HE MICTUTB, 1 II€ CIi PO3MIAIATH K 3aKOHO/IaBUY JIAKYHY.

Amnaniz HopMm crareid 106, 107 LK, ct. 56-58 I'K, 3akony «IIpo nepxaBHy
peecTparlito IPUANIHUX 0Ci0, QI3UIHUX OCIO-ITAMPHUEMIIIB Ta TPOMAICHKUX
(dbopMyBaHb» Ja€ MIJCTaBU CTBEPIKYBATH, IO nepedasalbHUll akm NpusHa-
yenull 0151 3a0e3neyents 001Ky npas ma 0008 'sa3Kie, sKi nepeoaromovcs npu
peopeanizayii, i 1i020 3ameepOAHCeHH S K OPUOUYHUL (haKm He MA€E CaMOoCmiti-
HO20 3HA4eHHsl Ol BUHUKHEHHS YHIBEePCAlbHO20 NPABOHACTIYNHULMEA.

I3 BUHUKHEHHSM peopraHizalifHuX BIAHOCUH HE MPUMUHSAETHCS MTOTOUYHA
rocrnoaapchka MisUTBHICTh CYO’ €KTIB, SIKI IPUMTUHSAIOTHCS, OTXKE, 1 BHKOHAHHS
HUMU CBOiX 3000B’s13aHb Mepel KOHTpareHTaMu. BaMBo migKpecinuTH, 1110
mpemi ocobu (kpeoumopu) cyo’ekma 2ocnooapro6anHts, KUl NPUNUHAEMbCSL
WLTISIXOM 3IUMMS, He € YYACHUKamu peopeanizayiinux eionocun. IlpaBa kpe-
JTUTOPIB 0COOM, 110 MPUITHHSIOTHCA, BU3Ha4YeHl 4. 1 ct. 107 LK: xpenurop
MO’KE BUMAarary BiJl Takoi 0cOOM BUKOHaHHS 3000B’s3aHb SIKO1 He 3a0e3meue-
HO, IPUITUHEHHS a00 TOCTPOKOBOTO BUKOHAHHS 3000B’si3aHHS, ab0 3abe3re-
YeHHsI BAKOHAHHS 3000B’s13aHHS, KPIM BUIMA/IKIB, Tepe10aueHUX 3aKOHOM.

[Tpuknamom 3aKOHOIABYOTO BUHATKY 13 3arajibHOTO mpasmia 4. 1 ct. 107
K € Hopma 4. 8 cT. 2 3akony «IIpo 0cOOIUBOCTI YTBOPEHHS ITyOJIIYHOTO aKIIi-
OHEPHOTO TOBAPUCTBA 3ATI3HUYHOTO TPAHCIIOPTY 3arajlbHOr0 KOPUCTYBAHHS
Bix 23.02.2012 p., sikOO BCTAHOBJIEHO 30KpeMa, 1o i yac yrBopeHHs [TAT
«YKpaiHcbKa 3ai3HUI, (POPMyBaHHS HOr0 CTaTyTHOTO KamiTaly Ta NpUITd-
HeHHs JlepkaBHOI agmiHicTpallli 3ajJi3HUYHOTO TPAHCIIOPTY YKpaiHW 1 mij-
MIPUEMCTB 3aJ1I3HUYHOTO TPAHCIIOPTY HE 3aCTOCOBYIOTHCS MOJOKEHHS 3aKOHO-
JABCTBA 111010 HEOOX1THOCTI O/Iep KaHHs 3TO/IM KPEIUTOPIB CTOCOBHO 3aMiHH
OopKHUKA y 3000B’s13aHHI (TIepeBeicHHS O0PTY), AKIIO 1HIIE HE TTepeI0aueHO
MDKHApOJHUMU JIOTOBOpaMHU YKpaiHu, 3rojia Ha 000B’SI3KOBICTh SIKUX HaJlaHa
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BepxoBnoto Panoro Yikpainu; npaBa KpeIuTOpiB BUMAraTH y 3B’ 53Ky 3 IpoBe-
JCHHSIM peopranizailii 3a0e3rne4eHHss BUKOHAHHS 3000B’s13aHb, X JOCTPOKO-
BOT'O IPUMHUHEHHS 00 BUKOHAHHS Ta BIALIKOAYBaHHS 30UTKIB, HEMOKJIMBOCTI
3aBepUICHHs peopraHizailii 10 3a10BOJICHHS BUMOT, 3asBIIEHUX KPEIUTOPAMU
(u. 8 ct. 2 3akoHy). 3akoHOM MpsiMO Bu3HaueHo, 1o [TAT «VYkpaiHcbka 3a-
J3HHID € TIPABOHACTYITHUKOM YyCiX TpaB 1 000B’s3KiB JlepkaBHOI aaMiHi-
cTpauii 3aJi3HUYHOTO TPAHCHOPTY YKpaiHU Ta MiAMPHEMCTB 3aJ1i3HUYHOTO
TpaHcopTy (4. 6 cT. 2). YHiBepcallbHE MPAaBOHACTYITHHUIITBO 3a(pikKCOBaHO Ta-
KOX Yy 4. 2 1. 2 ctaryty IlyGnigyHOro akiioHEpHOTO TOBapUCTBa « YKpaiHChKa
3T3HULSY, 3aTBEpKEHOro nmocTaHoBoro Kabinety MiHicTpiB YkpaiHu Bin
02.09.2015 p. BomHouac 3a3HaueHMM 3aKOHOM HE IMepeadadeHo CTPOK s
npen’siBICHHS BUMOT Kpeautopamu. OnpuintogHeHHs 3arBepakeHoro Kaoi-
HeToM MiHICTpiB YKpaiHu mepeniky miANPUEMCTB 3ai3HHYHOTO TPAHCTIOPTY,
Ha 0a3l AKUX yTBOPIOETHCS TOBApUCTBO, € OMIMIHHUM MMOBIIOMJICHHSIM JIJIst
KPEIUTOPIB TIPO MPUITMHEHHS TaKUX Cy0’€KTIB rocnofaproBaHHs (4. 7 CT. 2).
OT1xe, 3a3Ha4eHl HOpMH 4. 6, 7 cT. 2 3akoHy «I[Ipo 0coOIMBOCTI YTBOpEHHS
myOJIIYHOTO aKI[IOHEPHOTO TOBAPUCTBA 3aJII3HUYHOTO TPAHCIIOPTY 3arajibHOTO
KOPUCTYBaHHS» MOBUHHI CIyTYBaTHU IOPUIUYHOIO TApaHTIEIO MPaB Ta 1HTEpe-
CIB KpPEeIUTOPIB, SIKI HE MOXYTh 3 OIVISAY Ha HOPMHU-3a00POHY LILOTO 3aKOHY
CKOPUCTATUCS TIPAaBOBUMHU MOXKIUBOCTIMH, iependadenumu cT. 107 LK. Tlo
CYTIi, IIpaBa KPEAUTOPIB MIAMPUEMCTB TPAHCIIOPTY, 110 MPUITUHSAIOTHCS, Y pe-
opraHizarifiHuX BiJIHOCHHAX 3BOJIATHCSI BUHATKOBO JI0 OTpUMaHHsI iH(opmartii
PO MPUMTMHEHHS TaKUX Cy0’€KTIB TOCTIOAAPIOBAHHSA, 1 KPEIUTOPH HE MOXKYTh
B OyJb-SKHMI CIOCIO BIUIMBATH HAa JWHAMIKY PEOpraHizalliiHUX BiTHOCHH Y
3B’s13Ky 13 yTBOpeHHsM [TAT «Ykpaincbka 3ami3HUID. MOMEHT BUHUKHEHHS
yHiBepcanbHOTO IpaBoHacTynmHUITBA [TAT «YkpaiHchka 3ami3Huls» 1uMm 3a-
KOHOM He OyJ10 BU3HAYEHO. Y MOJANbIIOMY, OCKUIbKHU JAepKaBHY PEECTPaLIiio
HoBoCcTBOpeHOTO ITAT «VYkpaiHcbka 3ami3HUILD Oyno 3MIMCHEHO, a JepiKaB-
HY peeCTpalliio NPUIUHEHHS MANPUEMCTB TPAHCIIOPTY, 1110 IPUIIUHSAIOTHCS B
pe3yabTaTi 3JIUTTA, HE 3aBEPIICHO, KPEIUTOPU IHUX OCi0 OMMHUIIUCH B CUTY-
aIfii MOBHOI MPaBOBOI HEBU3HAYEHOCTI (30KpeMa, y TOMY, JI0 SIKOi caMe 0co-
O0u Moxe OyTH 3asBJICHHUI MO30B — MPaBONONEPEIHNKA UM MPABOHACTYITHUKA
ITAT «VYxpaincbka 3ami3Huis» ). HeoqHakoBa cyioBa mpakTHKa, 10 CKIaiacs,
YCYHYTH I}0 HEBU3HAYECHICTh MOKH 1110 HE 3MOIvIa.

Buknanene cBiqUUTh PO HarajibHy NOTpeOy 3aKOHOJaBYOTO BPETYIIOBaH-
HSl MOMEHTY BUHUKHEHHS NPAaBOHACTYIHUIITBA MPU PeOpraHizailii, 1 30kpema
HUISXOM 3IUTTS. Ha 0CHOBI CHCTEMHO-JIOTIYHOTO TIYMa4€HHS 3aKOHOJABCTBA
1 3 ypaxyBaHHSIM BHKJIQJICHOTO BHILE MOXKHA 3alpONOHYBAaTH HACTYMHE 00-
TPYHTYBaHHS BIATMOBIAHOI HOPMH.

12



HWTAHHA IIPAaBOHACTYIIHULITBA IIPH raHi Llll “KTa I'OCIIO/I; BAHHSA LLISAXOM 3JIMTTSA
Iura aBOHAC a eoprauizatii cy0’ekra rocnoaaprosal OM 3.

IOpunnuna ocoba BBaKaeThCsi CTBOPEHOIO 3 AHS 11 IepKABHOI peecTpartii
(4.4 ct. 87 1IK). Bignmosigxo 10 4. 3 cT. 3 3akony «IIpo akiionepHi ToBapuCTBa
aK1iOHEepHEe TOBAPUCTBO MOXe OyTH CTBOpPEHE LUISIXOM 3aCHYBaHHs a00 3JIUT-
TSI, TIOATY, BUALTY YU IIEPETBOPEHHS I AMPHUEMHHUIIBKOTO (I AMPUEMHHUIIBKUX )
TOBapHCTRBA, IEP)KABHOTO (JEPKaBHUX ), KOMYHAJILHOTO (KOMYHAJIbHHX) Ta 1H-
IIMX MiANPUEMCTB Y aKI[IOHEpHE TOBAPUCTBO; TOBAPUCTBO BBAXKAETHCS CTBO-
peHuM 1 HaOyBa€ MpaB IPUIUIYHOT 0COOU 3 AaTH HOTO JIep:KaBHOI peecTpariii
B YCTAHOBJICHOMY 3aKOHOAABCTBOM MOPSAKY. TOMy MiC/si CTBOPEHHS HOBOTO
cy0’exTa peopraHizalliiiHi BIIHOCHHH IIOAO0 MPUITMHEHHS THUX CyO’ €KTiB, Ha
0a3l SKMX BIH YTBOPUBCS LUISIXOM 3JUTTS, 3aJHIIAIOTHCS BUHSATKOBO HOTO
BHYTPIITHOTOCIIOIAPCHKIUMH BIITHOCHHAMH OPTaHi3aIlifHOTO XapakTepy, 1 iX
nojanibllia TMHAMIKa He MO)KE 1 HE TTOBMHHA BIUIMBATH Ha MpaBa Ta IHTEPECU
KpeauTopiB. MOMEHTOM BHHHMKHEHHS YHIBEpPCAJIbHOTO MPABOHACTYIHHUIITBA
€ oama 0epaicasHoi peecmpayii HOBOCMBOPEHO20 CVO EKMA 20CNO0APIOBAHHS
(fopuouunoi ocodu), MO 3a0€3MEeUNTh MOKIIUBICTh 3aXUCTYy TpaB Ta IHTEpe-
CiB KpEUTOPIB y BIIHOCHHAX 13 TIPABOHACTYITHUKOM 32 3000B’ I3aHHSIMU 0Ci0,
10 peopra”izoBaHi 0e3 JIKBiaIlli 1 MPOIOBKYIOTh CBOIO TOCIIOAAPCHKY JIi-
SUTBHICTh B 0COO1 TTPaBOHACTYITHUKA. BiAMOBIAHO MPOMOHYETHCS JOTIOBHUTH
ct. 104 1K 3aranpHOO HOPMOIO PO Te€, IO MpaBa i 000B’SI3KK IOPUIUIHOI
0co0wu, 110 TPUITUHAETHCS, EPEXOAThH 10 HOBOCTBOPEHOI IOPUANYHOI 0COOH
3 IHA 11 IepKaBHOT peecTpallii, AKIIO 1HIIe He TIepe10aueHO 3aKOHOM.

1. Shevchenko N.1. Pravove regulyuvannya pripinennya gospodarskih tovaristv
shlyahom reorganlzatslYi. Dis... kand. yurid. nauk: 12.00.04 — gospodarske
pravo, gospodarsko-protsesualne pravo. - K., KiYivskiy unlversitet prava.
— 239 p. [in Ukrainian]

2. Cherepahin B.B. Pravopreemstvo po sovetskomu grazhdanskomu pravu//
Trudy po grazhdanskomu pravu. — M.: Statut, 2001. —p. 307-443.[in
Russian]

Beasinesnu O. A. IluTaHHs NpaBOHACTYIIHULTBA NP peopraHisauii cyd’ek-
Ta rOCHOAAPIOBAHHSI IJISIXOM 3JIHTTS

VY crarTi AOCTIHKEHO MUTaHHS BUHUKHEHHS YHIBEPCAJILHOTO MMPABOHACTYITHHUII-
TBa TIPU 3IUTTI Cy0 €KTIB TOCTIOAAPIOBAHHS, 1 30KpeMa TOCTIOAAPCHKUX TOBAPHUCTB.
YHiBepcasbHE TIPaBOHACTYITHHUIITBO SIK 00OB’SI3KOBa YMOBa peopraHizaiii cy0’exTa
FOCIIOJAPIOBAHHS [IUIIXOM 3JIUTTS BH3HAYAETHCS SIK 3MiHa Cy0’ €KTHOTO CKIIay Ipa-
BOBIJTHOIIIEHHS B CHITy 3aKOHY, BHACIIOK YOTO YCi MTpaBa Ta 000B’S3KH MPaBOTOIe-
PEHUKIB MEPEXO/ISTh 0 MPABOHACTYHUKA. 3BEPTAETHCS yBara Ha Te, [IO 3JUTTS
Ma€ CBOIO €KOHOMIUHY CYTHICTh Ta IPU3HAYECHHS — 00 € JHaHHS KalliTaliB Ta YKPYyII-
HeHHs Oi3Hecy. 3 OISy Ha IIe IPOIIOHYETHCS PO3PI3HATH BIIACHE 3IHTTS SIK BHI Pe-
oprasizamii (CyKyImHICTh IOPUIUYHO 3HAYYIUX il Ta MPUHHATTS IOPUANYHIX AKTiB
— peoprani3zalliiiHi MpaBOBITHOCHHH), B OCHOBI K01 3HAXOMATHCS (PaKTHIHA TIepea-
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Benstaesuu O.A.

4a MaifHa Ta 00’ €THAHHS MaiiHa Cy0 €KTIB rOCIIOJapIOBAHHS, Ta IPABOHACTYITHUIITBO
SIK TIepexif] paB Ta 000B’S3KIB Bij OfHIET 0cOOM A0 1HIIOI, IO T03BOJISE BU3HAYN-
TH iX 4acOBi MeXi Ta Cy0’eKTHHUII CKiIaa. 3BEpTAEThCS yBara Ha Te, 0 KPeIUTOPH
0co0H, 10 MPUIHHAETHCS, HE € yYaCHUKAMU PEeOpraHi3aliifHuX mpaBoBigHOCHH. J{o-
CJIIJKEHO JWHAMIKY peOpraHi3amiifHuX BiIHOCHUH. APTYMEHTOBAHO, IO CKJIAJIaHHS
1 3aTBEPPKEHHS TIePEIaBaIbHOTO aKTy € eJIEMEHTOM IOPUANYHOTO CKIIary, HeoOXia-
HOTO IS JIETiTUMAIlii HOBOCTBOPEHOTO Cy0’€KTa, 1 HE Mae CaMOCTIHHOTO 3HAYSHHS
JUTSl BU3HAYCHHSI MOMEHTY BHHUKHEHHSI IPaBOHACTYMHUITBA. OOIPyHTOBYETHCS, 11O
MOMEHTOM BHHUKHEHHS yHIBEpCaJIbHOTO NMPABOHACTYITHHUIITBA IIPH 3JIUTTI IIOBHHHA
OyTH BU3HAUCHA J1aTa Jep>KaBHOI peecTpaliii HOBOCTBOPEHOT'O TOBAPUCTBA, IIO CIIPH-
ATUME 3aXHCTY TPaB Ta 3aKOHHHX iHTepeciB ioro kpeanTopis. [licis cTBOpeHHS HO-
BOTO TOBapHCTBA PEOPraHi3alliiiHi BiJHOCHHU MIOA0 MPUIMHEHHS THX 0Ci0, Ha 0a3i
SIKHX BOHO YTBOPHJIOCS IUIIXOM 3JIMTTS, 3aJHMIIAIOTHCS BHYTPINIHEOTOCIIONAPCHKHU-
MU BIJITHOCHHaMH IIbOTO TOBAPHUCTBA, 1 Bif iX MOAAIbIIO] IWHAMIKK (B TOMY YHCII
BHECEHHS BIJIMTOBIIHUX 3aITUCIB JI0 AEPKABHOTO PEECTPY PO FOPUIUIHUX 0Ci0, 110
NIPUIMHIIIACS ) HE 3AJISKUTh peaii3alis KpeAnTopaMy CBOTO IpaBa BUMOTH JI0 Tpa-
BOHACTYITHUKA.

KuarouoBi ciioBa: 3muTTs, yHIBepcajabHE NMPABOHACTYITHHUIITBO, PeOpraHi3alliiiai
NIPABOBITHOCHHH, ITE€PEIaBaIbHUMN aKT.

Belianevych O. A. Issues of succession at reorganization of economic
businesses by way of merge

The paper deals with the issues of creation of universal succession at the merger
of economic businesses, including companies. Universal succession as compulsory
condition of economic businesses’ reorganization by way of merger is defined as
change of the subject matter of legal relations by operation of law, which results
in all rights and obligations of predecessors being transferred to the successor. The
attention is drawn to the fact that merger has its economic essence and purpose —
pooling of capital and business enlargement. Considering this, it is proposed to
distinguish merger as a type of reorganization (a set of legally significant actions and
adoption of juridical acts — reorganizational legal relations) based on actual transfer
of assets and consolidation of property of economic businesses, and succession as
transfer of rights and obligations from one person to another, which allows to define
its time limits and subject matter. The attention is drawn to the fact that creditors
of a person that is being terminated are not participants of reorganizational legal
relations. The dynamics of reorganizational relations has been studied. It is argued
that drafting and approval of a transfer act is not an element of legal composition
required for legitimation of a newly created subject, and it does not have independent
significance for the definition of the moment of succession creation. It is reasoned
that the moment of universal succession creation at merger shall be defined as the
date of state registration of the newly created company, which would contribute to
the protection of rights and legitimate interests of its creditors. After incorporation of
a new company, reorganizational relations as to termination of persons on the basis
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HWTAHHA IIPAaBOHACTYIIHULITBA IIPH raHi Llll “KTa I'OCIIO/I; BAHHSA LLISAXOM 3JIMTTSA
Iura aBOHAC a eoprauizatii cy0’ekra rocnoaaprosal OM 3.

of which the company was established by way of merger remain internal for this
company, and the creditors’ realization of their right of demand to successor does not
depend on further dynamics of these relations (including making of corresponding
entries to the state register on legal persons that have been terminated).

Key words: termination of a legal person by way of merger, reorganizational
legal relations, universal succession, transfer act.
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AEAKI MTMTAHHA AOBPOCOBICHOCTI MNPU

30INCHEHHI KOPMOPATUBHOIO YMNPABJIIHHSA

VK 346.11

IMocTanoBka npo6Jemu. Biqomo, 110 3a1iiCHEHHST BUBAXEHOTO Ta e(ek-
TUBHOTO KOPIIOPATHBHOTO YNPABIIHHA € ()yHIaMEHTAIbHUM YHHHUKOM iCHY-
BaHHs Oy/Ib-sKOi Koprioparii. ¥ 1poMy CBITJII MUTAaHHS JOOPOCOBICHOCTI Op-
raHiB yNpaBIiHHSA Kopropailii HabyBae 0coOINBO BaXxJIMBOro 3HaueHHs. Came
TOMY 3aKOHOJaBelb y 4. 3 cT. 92 I{uBinpHOTO KONMEekcy Ykpainu [1] (Hamami
— UK Ykpainn) 3akpinuB MojIo’KeHHS Mpo Te, 110 oprax adbo oco0a, ska BiAo-
BiJTHO JI0 YCTAHOBUUX JOKYMEHTIB FOPUIUYHOI OCOOH UM 3aKOHY BUCTYTIAE Bij
ii iMeHi, 3000B’s13aHa NiATH B iHTepecax PUIUIHOI 0COOH, JOOPOCOBICHO 1
PO3YMHO, Ta HE MEPEBUIILYBAaTH CBOiX ITOBHOBAXEHb.

AHaJi3 OCTaHHIX AocCJiIkeHb Ta MyOaikamii CBITYUTH IPO Te, ILIO
MUTaHHA J0OpPOCOBICHOCTI NpU 3A1MCHEHHI KOPHMOPATUBHOTO YIIPABIiHHS
€ MaJIOJIOCHIKEHUM, Xo4a (DEHOMEH caMoro KOPHOPAaTUBHOTO YIMPaBIiHHS
HEOIHOPA30BO MPHUBEPTAB yBary HAyKOBI[IB. Tak, pi3HOMaHITHUM acIeKTaMm
KOPIIOPAaTUBHOTO YIpaBJIiHHA NpUCBATUIM cBOi mpaui O. M. Binnuk, O. P.
Kibenxo, B. M. Kpasuyk, 1. B. Jlykau, I. B. Cnacu6o-®areeBa Ta in. BogHo-
yac y Mpalsx 3a3HaueHUX aBTOPIB YACTillle JIMIIE KOHCTATyeThCs ICHYBaHHS
MPUHIIUITY JOOPOCOBICHOTO KOPITOPATUBHOTO YIIPABIiHHSA, ajie TIPH I[bOMY HE
3IIHCHIOETHCS MOAAJIbIIA HayKOBa PO3BIJKA B OKpecIeHoMY Hampsimi. Yu He
€IMHUM BHUKIIIOUEHHSM 13 BKa3aHOTO MOXKE CITyTyBaTH okpema myodikaris FO.
A. ToGotu, 10 sIKOi B oanbIIoMy MU OyeMo 3BEpTaTHUCS.

Takox ciif BiA3HAYUTH, 110 HAYKOBIII aKTUBHO TOCIIIKYIOTh MUTAaHHS
BiJIIIOB1TAJTLHOCTI OCI0, SIK1 3IHCHIOIOTH KOPIIOPAaTUBHE yIIpaBTiHHS. Bka3aHe
MUTaHHS AociipKyBanmu 30kpema b. brek, A. B. I'a6os, 1. 1. I'pumuna, 0. M.
XKopnokyi, O. O. Konoroiina, P. A. Maiinanuk, B.M. Maxindyk Ta iH. Bka-
3aHe MUTaHHS JOTUYHE JI0 MPOOIeMaTHKH JOOPOCOBICHOCTI MpHU 3/A1MCHEHHI

KOPIIOPATUBHOTO YIPABJIiHHSA, aJie He TOTOXKHE 3 HEelO.
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Takum YMHOM, TOCIIIKEHHS BUMOTH JTOOPOCOBICHOCTI TIPH 3/1HCHEHHI
KOPIOPAaTUBHOTO YMPABIIHHSI MOXHA CIIPaBEAJIUBO BUOKPEMUTH SIK HEBHMPi-
IIeHY CTAHOM HA CHOTOJHI YaCTHHY 3arajbHoOi HAYKOBOI MPO0JIeMH KOp-
MOPaTUBHUX MTPABOBIIHOCHUH.

IocTanoBKka 3aBaaHHs. MeTOIO TOCTIHKCHHS € aHaITI3 T0OpPOCOBICHOCTI
SIK OZJHOTO 3 MPHUHIIUITIB KOPIOPATUBHOTO YIIPABIiHHS, & TAKOX BU3HAUYEHHS
MEX JIUCKpEIlil YIPaBIiHCHKUX PIlICHb, IO BiAMOBIIAIOTH CTaHIAPTAM J0-
OpOCOBICHOCTI, 3aKJIaJCHUX Y BITYU3HIHUX Ta 3apyOKHUX JOKTPUHAX.

Buxaan ocHoBHOro Mmarepianay. Ha nyMKy okpeMux HayKoOBIIiB, y 4. 3 CT.
92 11K Vkpainu MoBa ¥ijie He JuIe Mpo J0OPOCOBICHICTh Ta PO3YMHICTh Op-
raHy IOpHIAYHOT 0COOH, a i PO T0OPOCOBICHICTH Ta PO3YMHICTh IOPUIUIHOT
ocobu B 1ioMy. Takuii BUCHOBOK pOOJIATE Ha MiJACTaBl TOTO, IO OPraH IOpHU-
JTUYIHOI 0COOM HE € 1i MPEeACTAaBHUKOM, a Jii TAKOTO OpPTaHy pO3IVISIal0ThCS
SK 21 caMoi IOpUIUYHOT 0COOH, a TOMY BUHUKAE HACTYIHHM JOTIYHUNA JTaH-
IFO’KOK: TOOPOCOBICHICTh Ta PO3YMHICTh (Di3UYHOTI 0COOM — TOOPOCOBICHICTH
Ta PO3YMHICTh OpraHy OPHINYHOI 0COOU — JOOPOCOBICHICTh Ta PO3YMHICTh
PopuInIHOi ocobu [2, c. 119].

Ha namy nymky, y HaBeAieHi# TO3UIIIi HEe 30BCIM BpaXxOBaHE IIIJIbOBE MPH-
3HaueHHs 4. 3 cT. 92 LIK Vkpainu. I1o cyTi, 3akoHOAABIIO HE MOTPIOHO OYs10
BBOAWTH B 3aKOHO/AABYY MAaTEpil0 JOAATKOBY HOPMY MPO AOOPOCOBICHICTH
I caMe ropuduyHoi 0codH, Tak K BpaxoByrodu BUMOTH 1. 6 4. 1 ct. 3 1K
VYkpaiau, 0oopocosichumu maromes 6ymu 0ii ycix ocio, sAKi 6cmynaroms y npa-
60606I0HOCUHY. Y TaKii CUTYyallii JJOTIYHUM IOSICHEHHSIM 1CHYBaHHS 4. 3 CT.
92 1K VYkpainu € 6axxaHHSI 3aKOHOMABIS yOE3MEUUTH caMy IOPHUINYHY 0CO0Y
SIK CKJIaJJHE COIlaJIbHO-TIPAaBOBE YTBOPEHHS BiJl HEAJOOPOCOBICHUX Ta HEPO-
3yMHUX Ji# 1 opraHiB yrpaBiiHHs, K1 (i) HacaMmepe 1 KOAATh IHTepecam
caMoi IOpUINIHOI 0COOH, a MOTIM MOXKYTh ITKOJIUTH 1 TPETIM 0cobaMm, y mpa-
BOBIJTHOCHHH 3 SIKUMH BCTYTIa€ Taka IOPUAMYHA 0c00a, a TAKOXK CTAO1TBHOCTI
rOCIOIAPCHKOTO 000POTY 3arajoMm.

VY HayKoBi# JiTeparypi MiAKPECTIOBAIOCS, 110 OPUINYHA 0c00a BOJIOIIE
BJIACHOIO BOJICIO, SIKY HE MO)KHA 3BOJMTH Hi JIO BOJII OKPEMOTO 1HJIMBiAa, Hi
JI0 CyMU BOJIb YJICHIB TPYAOBOTO KOJEKTHBY. [ eHepaTopoM Takoi BOJII BUCTY-
Ma€ CcollagbHUM 1HIUBI/, BOJS SIKOTO ILISXOM IMEPEIOMIICHHS Yepe3 KOMIIO-
HEHTH KOHCTPYKUIT OPUANYHOI 0COOU TPaHCPOPMYETHCS Y BOJIO IOPUIUIHOT
ocoOu, 110 Ma€ SKICHO IHIIWK XapakTep Ta Mpupoay. BriMm 6e3mocepeHpo B
HOPMAaTHBHHMX aKTaX BU3HAYUTH 1IOTO «COIIAJILHOTO 1HJMBIJIa» Haa3BHYali-
HO BaXKKO. 3 1€l MPUYMHU 3aKOHOAABEIb OyB BUMYIICHHI BUKOPHUCTOBYBATH
JIeI0 aOCTparoBaHUH MiAXiJ Ta MPEACTAaBUTH IOPUIUIHY 0CcO0y B 000pOTI Ye-
pe3 caMOCTiliHy MPaBOBY KaTETOpir0 — OpraHu IOpUINYHOI ocodu [3, c. 60].
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Bitrok I1.0.

Bxazanwuii miaxia kKopecnoHayeThes 13 mookeHHs M 4. 1 ct. 92 1K Ykpainu,
BIIMIOBITHO JI0 SIKOTO IOPUANYHA 0co0a HaOyBa€e MUBUIHHUX MpPaB Ta 000B’ sI3-
KiB 1 3[IHCHIOE 1X Yepe3 CBOI OpraHu, siKi JIFOTh BiAMOBITHO 0 YCTaHOBUUX
JIOKyMEHTIB Ta 3aKoHy. Y BIAMOBIAHOCTI Xk 10 4. 5 cT. 63 T'ocnogapcekoro
konekcy Ykpainm [4] (Hamani — 'K Ykpainu) kopnopaTUBHE MiANPUEMCTBO
Jll€ Ha OCHOBI CITBHOTO YIPABJIIHHS 3aCHOBHUKAMH (yYaCHUKaMH) CTIPAaBaMHU
MiAPUEMCTBA, HA OCHOB1 KOPIIOPATUBHUX IPaB, 1 30KpeMa 4epe3 OpraHu, 1o
HUMU CTBOPIOIOTHCS, a BiAMOBiAHO 110 4. 1 cT. 89 'K VYkpainu ynpasmiHas 1i-
STBHICTIO TOCTIOIaPCHKOTO TOBAPUCTBA 3/IIHCHIOIOTH IOT0 OpraHu Ta mocaaoBi
ocobu.

BonHouac, cripaBeisIiBO 3a3HAYAETHCS, MO0 K TUTBKY i (i3UIHOT 0co0H,
10 € YJICHOM OpraHy TOBapUCTBA, BUXOMATH 32 PAMKHU MMOBHOBa)KEHb OpPTaHY,
SKHI BOHA MPEACTABISE, BOHU BXKE HE MOXKYTh OTOTOXHIOBATHCH 3 JISIMU Ca-
MOTO OpraHy 1 MOBUHHI PO3MIISIATHCS BUKIIIOYHO SK A1l caMoi (i3MuHOi 0CO-
6u. Bunnkae koHQIIKT (CynepedHicTh) MiXK BOJICIO Ta IHTepecaMy I0PUITIHOL
IIe pa3 miaKpeciroe, mo B 4. 3 cT. 92 IIK Ykpainu Hacammiepen MoBa Hie mpo
JTOOPOCOBICHICTh Ta PO3YMHICTh CaM€ OpraHy HOpHIWYHOI 0coOH, a He Hpo
TOOPOCOBICHICT Ta PO3YMHICTh IOPUIAUYHOI 0COOH B ILIIOMY.

110710 3MICTOBHOTO HaBAaHTAKEHHSI KPUTEPiO T0OPOCOBICHOCTI B KOHTEK-
cti 4. 3 ct. 92 1K Ykpainu MoxXHa BIJ3HAYUTH BapiaTUBHICTh aBTOPCHKUX BH-
3Ha4yeHb. Tak, Ha AyMKy FO. A. ToGoTu, 3akoHOAABYO BH3HAUEHUI 000B’SI30K
OpraHy IOPUIUYHOI 0COOU MiSITH BiJ IMEHI IOPUINIHOI 0COOM JOOPOCOBICHO
Ta PO3yMHO Nependayae HEOOXIAHICTh MiJ Yac BUKOHAHHS OpPraHOM IpUTa-
MaHHUX HOMY (PYHKIIili TOBOAWTH ceOe 3 KOHTpareHTaMu IOPUANYHOI 0COOU
3 ypaxyBaHHSIM BUMOT CYMJTIHHOCTI, TypOOTINBOCTI, 00a4HOCTI, JOIIBHOCTI,
nependavaTi MOKIIMBICTD 3aMOJISTHHS ITKOAM MM KOHTpareHTam [2, c. 119].
Jlemo anajnoriuHe BU3HaueHHs nporoHye B. M. KpaBuyk, Ha TyMKy SIKOTO
000B’s130K JOOPOCOBICHO Ta PO3yMHO JIATH B HAMKpAIIMX IHTEpecax TOBapH-
CTBa Iependayae, 110 MOCaI0BI 0COOM OpraHiB TOBapUCTBA MOBUHHI Mij Yac
BUKOHAHHS CBOIX (DyHKIIH, BU3HAUEHUX 3aKOHOJABCTBOM Ta BHYTPILIHIMU
JIOKyMEHTaMH TOBAapHUCTBA, BUSBIATU TypOOTIMBICTH Ta 00a4yHICTh, fKi, 3a-
3BHUYAl, OUIKYIOTHCS BiJI PO3BaKJIMBOI JIFOAWHU B aHAJIOT1UHIA cUTyarii [6, c.
322]. Inmri x y4eHi 3a3HavaroTh, M0 00OB’SI30K JOOPOCOBICHOCTI TOJIATAE B
000B’S13Ky YHPABJIAIOYOTO BECTH CIPABU CHOCOOOM, ONTHUMAJIBHUM JUIS J10-
CSITHEHHsI MeTH 1opuaudHoi ocobu [7, ¢. 111]. Ha nymky 1. 1. I'pummnoi, mii
BUKOHABYOTO OpPraHy MOBUHHI BBaXKaTHCS AOOPOCOBICHUMH Ta PO3YMHHUMH,
SKIIO BiH OyJie BUKOHYBATH CBOI MTOCAI0BI 000B’A3KH TaK, HIOM caM € cy0’ ek-
TOM MiANMPUEMHHUIIBKOT JiSUTBHOCTI Y BIACHUX 1HTEpPECAX, ONTUMAIBHUM CIIO-

coboM, 1110 J03BOJISIE OTPUMYBATH MPUOYTKU i MiHIMI3y€E pU3HKH [8, c. 262].
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Ha namry mymky, 3arajgoM BapTO BIIIMTH BiJl CXOJACTHYHHMX JHUCKYCIH
100 TOYHOTO 3MICTOBHOTO HaBaHTAXXEHHS MOHITTA A0OpocoBicHOCTI. Buna-
€ThCS, IO KOKHA 0c00a IHTYITUBHO BITUYBAE 00OPOCOGiCHe HAYAII0O 1 Ma€e Po-
3yMITH, sIKa caMe TIOBE/IHKA B1/l HeT BUMAraeTbcs B TUX UM 1HIIMX KOHKPETHUX
oOcraBuHax. BiAmoBiHO BU3HAYEHHS TOOPOCOBICHOCTI Cy0’€KTa 3alIe)KUTh
BiJ crienu(iYHUX 0OCTaBHH, K1 B KOXKHOMY BHITQJIKY ITiIJISTAIOTh TITHOOKOMY
ocmuciaeHHI0. OTxe, OCKUTBKHA JOOPOCOBICHICTD SBJISIE COOOIO OILIHOYHY Ka-
TEropito, TO HAIOBHEHHS 11 3MI1CTOM MOBUHHO 3/{IHCHIOBATHCS CYJOBOIO MpaK-
THUKOIO IIJITXOM PO3pOOJIEHHS KPUTEPIiB JOOPOCOBICHOCTI (TP IIHOMY JIOITyC-
Ka€eThCS 1 3aCTOCYBAHHS METOJY «BiJl IPOTHIICHKHOTO»).

VY HaykoBi#l jiTeparypi Oys0 3IIHCHEHO aHai3 YKpaiHChKOI KazyaiabHOI
CYZIOBOi MPAKTUKU Ta y3arajJbHEHO, 10 MPHUKJIaaMU HEI0OPOCOBICHOT Ta He-
PO3yMHOI TIOBEIIHKHW 4YJICHIB OPTaHiB yIPABIIHHS IOPUIUIHOT 0COOU MOXKYTh
ciyryBaTH: 1) mopyuieHHsI BUMOT, AOAECPKAHHS SIKUX € HEOOX1THUM [Tl YHH-
HOCTI TIPaBOYMHY, BYMHEHOTO BiJl iIMEHI IOPUIUYHOI 0cOoOM; 2) BiIUY>KEHHS
MaifHa IOpUANYHOI 0COOM 3a 3aHMKEHOIO BapTICTIO Y 3B’SI3Ky 3 0COOMCTOIO
3aIliKaBJICHICTIO; 3) yKJIaJaHHs MPaBOUYMHY O€3 ypaxyBaHHS 1HTEPECIB FOPH-
TUIHOI 0co0M; 4) BUMHEHHS MiH, SKI IPU3BEIN YM MOIJIM IPHU3BECTH 110 HE-
OTPUMAaHHSI IOPUANIHOIO 0COOO0I0 KOIITIB, 30KpeEMa BiJl peasizamii mpoayKIlii;
5) yKJIaJlaHHS TPaBOYMHY OPTraHOM OPHUIWYHOT 0COOM BiJ 11 IMEHI 3 TTepEeBHU-
IIEHHSM MMOBHOBaXKEHB Ta iH. [2, ¢. 120]. Pa3om 3 TuM, cTaHOM Ha CHOTOJIHI
B YKpaiHi SIKiCh KOHKPETHI OPIEHTUPH JTOOPOCOBICHOCTI /i OpPTaHiB ympaB-
JIIHHS IOPUIUYHOI 0COOM TaK 1 3aJMIIMIKCh 00’ €KTMBOBAHI JIMIE HA PiBHI
Ka3yaJbHOI PAKTUKH.

VY neskux kpaiHax MOCTPAISHCHKOTO MPOCTOPY Takl OpieHTUpH Oynu 3a-
KpIIJICHI Ha PiBHI MOCTAHOBU BUIIOTO CIEIIaII30BaHOTO Cy1y. 30Kpema, AesKi
KpuTepii JOOPOCOBICHOCTI OpraHiB yIpaBiiHHs 3akpimieHi B [Toctanosi [Tne-
Hymy Bumoro Apo6itpaknoro Cymy Pociiicekoi @enepartii «I[Ipo mesiki mu-
TaHHS BiJIIIKOyBaHHS 30MTKIB 0CO0aMH, SIKi BXOAATH Yy CKJIaJl OPTaHiB IOPH-
augHoi ocoom» Ne 62 Bix 30.07.2013 p. [9]. Tak, BignmoBigHO /10 1. 2 JAaHOI
[TocTaHOBH HEMOOPOCOBICHICTH il (0€3MISIIBHOCTI) AUPEKTOPa BBAKAETHCS
JIOBEICHOIO, KOJIU AUPEKTOP: 1) MisiB 32 HASBHOCTI KOH(IIIKTY MI>K HOTO Bi1ac-
HUMH iHTepecamu (iHTepecaMu adigiioBaHUX 0CI0 TUPEKTOpa) Ta iHTEpeca-
MH IOPUAUIHOT 0COOH, 1 30KpeMa, 3a HassBHOCTI (PaKTUYHOT 3aiHTEPECOBAHOCTI
JTUPEKTOpa Yy 3MIMCHEHHI IOPUINYHOI 0COOM MpaBOYMHY; 2) MPUXOBYBaB 1H-
(dhopmariito mpo yKJIaJeHud HUM MPABOYHH BiJl YYaCHUKIB IOPUIMIHOI 0OCOOU
(30Kpema, SKIO 3 MOPYIICHHSM 3aKOHY, CTaTyTy a00 BHYTPILIHIX JTOKYMEH-
TiB FOPHAUYHOT OCOOM BIJIOMOCTI MPO TaKWi MPABOYMH HE OyJIM BKIIFOUCHI
JI0 3BITHOCTI IOpUINYHOI 0coOM) ab0 HajgaBaB ydyacHHKAM IOPHUIAYHOI OCO-
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Ou HEIOCTOBIpHY 1H(OpPMAITiIO OO BIAMOBIAHOTO MPABOYMHY; 3) 3M1HCHUB
npaBo4MH 0e3 HEoOXiTHOTO B CHJTY 3aKOHOJIABCTBA a00 CTATyTy MOTO/KCHHS
BIJIMOBITHUX OpPTraHiB OPUAUYHOT 0cOOM; 4) TICIIS MPUITMHEHHS CBOIX TTOBHO-
BaXCHb YTPUMYE Ta YXWISETHCSA BiJ Mepenadl IpUANYHIN 0c001 JOKYMEH-
TiB, II0 CTOCYIOTHCSI OOCTaBUH, SIKI CIIPUYMHUIM HECTIPUSATINBI HACTIAKH JIJIs
IOpUIUYHOI ocoOu; 5) 3HaB a00 MaB 3HATH MPO Te, MO Woro il (0e3misiTb-
HICTh) HA MOMEHT iX 3/IIMICHEHHS HE BiJIMOBIIAJIM IHTEpECaM FOPHIUIHOT 0CO-
Ou, HampuKIaJ, 3A1MCHUB MpPaBOYMH (TOJIOCYBaB 3a CXBaJCHHS OCTAHHBOTIO)
Ha 3aB1JIOMO HEBUTIHHMX IS FOPUIAYHOI 0COOM yMoBax abo 3 0co0oro, ska
3aBIJJOMO HECITPOMOKHA BUKOHATH 3000B’s13aHHS («(pipMa-OMHOACHKA 1 T.II.).

Bognouac y KOHTEKCTi TOOPOCOBICHOCTI OpPTaHiB YNPaBIiHHS IOPUIAYHOT
0coOHM TIpH 3MIMCHEHH]1 KOPIIOPATUBHOTO YIIPABJIiHHS BapTO MaTH Ha yBa3i, 110
MiTPUEMHUITBKA TISUTHHICTD 3aBXKIM € PHU3UKOBAHOIO, & TOMY caMi 1Mo coOi
HEraTWBHI HACIIJKHA TOTO YM 1HIIOTO YIIPaBIiHCHKOTO PIIICHHS HA PiBHI KOP-
MopaIlii e He CBi49aTh Mpo HETOOPOCOBICHICTh OpraHy yIpaBIIiHHS, 10 TIPH-
MHAB Take pimeHHs. [IpuHariino 3a3Ha4uMo, 1110 B KpaiHaxX 3arajibHOTO MpaBa
Oyna BuUpoOJIeHa NOKTpHHA business judgment rule, sika 3a0e3meuye 3aXHUCT
TOOPOCOBICHUX PIllICHb TUPEKTOPIB (BUKOHABUMX OPraHiB KOMITaHii) HaBITh
y BUNAJKY, KOJH PETPOCIEKTUBHO TaKi PillleHHS BUSBWIUCH HEOOIPYHTOBA-
HUMHU 200 momMuikoBuM [10, ¢. 526], ToOTO Taki KOMEPIIiifHI pillICcHHS BUSBH-
JIUCh HEBIPHUMH Ta 3aBIalid MIKOAW KommaHii. JIokrpuHa business judgment
rule CTBOPIOE MPE3YMIIIIIIO TOTO, 10, MPUMMAIOUX BIATIOBIIHI KOMEPIilHI pi-
IICHHS, TUPEKTOPHU KOPIIOPAIiil MI0Th HAJEKHUM YHUHOM IMPOiH(HOPMOBAHO
(TOOTO 3 HaNMEKHOI 00AYHICTIO), TOOPOCOBICHO Ta 3 IIMPUM MEPEKOHAHHIM
TOTO, III0 BUMHIOBAHI HUMU Jii — B iHTepecax komnanii. [Ipu ripomy, asis Toro,
abu MOkHa OyJI0 TIOCTAaBUTH MiJ CYMHIB IIEeBHE KOMEpIIIMHE PIIlICHHS, TPH-
WHSATE TUPEKTOPOM KOMIIaHii, MO3uBauyy HEOOXIAHO CIOYAaTKy JAOBECTU CYAY,
110 B JiSIX AUPEKTOpa MOXKHA MPOCIIAKYBATH MOPYIICHHS 3a3HAYEHUX BUIIE
CKJIaIOBUX JIaHO1 Mpe3yMIIiii. SIKIo mo3uBady He BAAJIOCH JJOBECTH CYIy 3a-
3HAa4YeHEe, aBTOMAaTHYHO 3aCTOCOBYETbCS NOKTpHUHA business judgment rule, 1
TaKUM YUHOM Oy/Ib-SIKUH BIUIMB Cy[y Ha KOHKPETH1 KOPIOPAaTUBHI BITHOCHHU
(haKTUYHO BUKIIOUAETHCS. AJle, SKIIO MMO3MBavy BAAJIOCS JTOBECTH MOPYIIEH-
Hs Xo4ya O OfHI€T 13 CKJIAJOBHMX MPE3yMINii business judgment rule, Bkasa-
Ha JOKTPUHA HE 3aCTOCOBYETHCS, CYy/ MOYMHAE PO3MISAIATU CIpaBy IO CYTI,
a 000B’SI30K JI0OKa3yBaHHs MEPEXOAUTH BiJ MO3uBaya J0 Bianosinada. Temep
came BIAMOBIJa4 — AUPEKTOP KOMIAHIT — Ma€ JOBECTH «3arajibHy Y€CHICThbY
BizmoBiHO1 omepartii [ 10, ¢. 530-531].

[Tonpu Te, mo gokTpuHa business judgment rule Buankna B CIA, ii ene-
MEHTH MOXKYTh OyTH BiJHAii/IeHI 1 B IPaBOBUX CUCTEMaX KOHTUHEHTAJIbHOTO
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npasa. Tak, y 2013 pormi 11t onHi€l 3 TeHEpaTbHUX TUPEKIH €BPONEeHChKOT
Kowmicii Oymo mpoBeneHo JA0ciiKeHHsT 000B’3KIB Ta BIAMOBITATBLHOCTI M-
pekTopiB B KpaiHax €Bpormneiicbkoro Coro3y [11], y pamkax sikoro Oyio mpo-
aHaAJI30BaHO W 3aCTOCYBaHHS JNOKTPUHH business judgment rule. BusBumno-
cs, mo B Himewuwmni, Xopsarii, ['pemii, [Topryrami ta Pymynii anamoriuni
business judgment rule xoHUemNIii 3aKpilJIeHI Ha 3aKOHOJIABYOMY PiBHI, a B
TakuX KpaiHax, sk /lanis Ta JIuTea Taki koHIENIii Oyiau caMoCTiitHO BUpoOIIe-
Hi CYZI0BOIO MpakTukoro. binburicts kpain €C y cBOiX MpaBOBUX CUCTEMAaX HE
MICTATh (DOPMYITFOBAHHS business judgment rule B SBHOMY BUTJIS1, Y BUITAJIKY
YOro Me1 CBOOOAHM /i, 1110 HAJAAI0ThCS AUPEKTOPAM, 3aJIeKaTh B/l TIyMaueH-
HS CyJaMU TIOBEIIHKOBHX OYiKyBaHb 000B’SI3Ky JOTPUMYBATHCS 00OEPEIKHOCTI
(“duty of care”). Hacto BHuepnHi BU3HAYCHHS Ta YITKO 3a3HA4YECHI MMpaBHIIA
BIJICYTHI, BHACIIIJTOK YOTO MEXI 3aXHUCTy KOMEPIIHHUX PIIICHb 3MIMIYIOThCS
Ta HEe MIAAAIThCA JeTKiN ineHTudikarii. [Tpu nmpoMy 11ikaBo, 1110, HATPHUKIA,
y IMonbmii business judgment rule B3arai He 3aCTOCOBY€EThCS, OCKiIbKH Bep-
xoBHUH cya [Tonbmii AOTpUMYETHCS MO3UILIT, IO EKOHOMIYHUHN PU3UK HE MOXKE
BUIIPABAOBYBATH JUPEKTOPA Yy BUMAIKY, SKIIO KOMIIaHis 3a3Haja 30UTKIB ye-
pes foro Heabane ynpasiniHHsA. BogHoyac BiA3HAYAETHCS, IO B OKPEMHX CBO-
ix pimenHsax cyau [lombii Bee 3k JOMyCKaloTh MEBHUN PIBEHb YNPaBIIHCHKOT
JUCKpEIIii Ta J03BOJISIIOTH AUPEKTOpaM OpaTH Ha cebe pU3UKH, 10 MPUMaHH1
MiAMpUEMHUIIBKIN misutbHOCTI [11, ¢. 108-117]. Takum unHOM, MOXKHA BCE-Ta-
KM TPOCIIJIKYyBaTH CBITOBY TEHJIEHIIIIO /10 BU3HAHHA Ta BCTAHOBJICHHS MEB-
HUX MEX JJIs IPUUHATTS BUKOHABYMMH OpraHaMH YIIPaBIIHCHKHUX PillIeHb, 32
YMOBH JOTPUMAHHS SIKMX (MEX) TUPEKTOpU (BUKOHABYl OPTaHHW KOPIOPAIIiif)
BB@)XATbCsI TAKMMHU, IO JisTH JOOPOCOBICHO, MOMIPH TE, IO iX YIPABIIHCHKI
pIlIIEHHST MaJIi HETaTUBHI HACJIIIKH.

BucHOBKHU TPOBEICHOTO AOCTIIKEHHS TOJATAI0Th Y TOMY, I110:

1) no cymi, y u. 3 cm. 92 I[K Vkpainu 3akpiniena 3aeaibHa HOpMa-npuH-
yun, KA NOWUPIOE CBOI0 Ol10 I HA C)YO €KMI8 KOPNOPAMuUBHO20 NPAsa — 20CNO-
dapcbKi mosapucmea, OCKIIbKH Ha IT1ICTaBl JaHOT HOPMH MOJKHA BUBECTH Ha-
CTYIH1 000B’A3KH SIK TOCA0BOi 0COOH, TaK 1 CAaMOT0 OpraHy KOPIOPAaTUBHOTO
yOpaBmiHHS: 1) Ii9TH B iIHTEpecax IOpUINIHOT 0c00H; 2) AisATH T0OPOCOBICHO;
3) aisTi po3yMHO; 4) Taka 0co0a Ma€e HE MEePEBUIIYBAaTH CBOIX TOBHOBAKEHb;

2) OCKUIbKH JOOPOCOBICHICTB SIBJSIE COOOIO OIIIHOYHY KaTeropiro, Hau-
OLTbII €(EKTUBHO, a TAKOXK CBOEYACHO CYCHUIBHOMY 3aITUTY, HANOBHIOBAMU
KOHKpEeMmHUM 3Micmom ii moodice uuie cy0 (OONYyCKAEmMvbCs U 3aCmMoCy8aHHs
Memooy «8i0 NPOMUNLENCHO20Y) NPU PO3210i KOHKPEMHUX NPABOSUX CNOPIG.
Ilpu yvomy, 3a015 3a6e3neuents OHOCMI cy0080i npakmuxu basxcano 6yno ou
PO32AHYMU ma 00 EKMuU8y8amu HaubiIbw NOUUPEHi NOBEOIHKOBT CIMaHoap-
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mu 0obpocosichocmi (abo HedobPOCOBICHOCMI, AKWO 3ACMOCOBYB8AMU MEMOO

«810 NPOMUNLENCHO20Y) ) chepi KOpnopamueHux GIOHOCUH HA PIGHI y3aealb-

HeHHs cy0060i npakmuku Bepxosnoco Cydy Ykpainu,

3) noxtpuHa business judgement rule, mo xapaxrtepaa ans CIIA Ta (i3
ypaxyBaHHSM [IEBHUX 0COOIMBOCTEN) IS IEIKUX KPaiH pOMaHO-T€pPMaHChKOT
MIPaBOBOI CIM’1, IO CYTi, MA€E NOOGIliHe NPUSHAYEHHAM. BOHA PYHKYIOHYE 800-
Houac i sk yoesneueHHs 8i0 8ION0BIOANbHOCII OUPEKMOpI8, | SIK Npe3yMnyis
HANLEHCHOT N0BeOIHKU Oupekmopis. Pa3oM 3 THM, 8paxo8youu Cyuachull Hu3b-
KUti Cmau po3eumky KOpHnopamueHoi MeHmaibHocmi 8 YKpaiui, 88axcacmo
3anpoBaAONCeHHA AHANO2IUHOI OOKMPUHU 8 YKPATHCOKOMY 3AKOHO0A8CMEI ne-
peouacnum. Hamomicme na danomy emani po3eumky KOpnopamueHux 6i0HoO-
CuUM 8 YKpaini yaeniemvcsa HauonmuMaibHIUUM SU3HAYAMU MeXNCT OUCKpeyil
VIPABNIHCOKUX Pillelb, Wo 8i0N08I0a0ms CIMaHOapmam 000pocosicHocmi,
cyooeoio npaxmuxkoro. binbwe moeo, eeasxcaemo, wjo npo nHeobxionicms 3a-
NpoBaOICeHHS MexaHizmie ananoziunum business judgement rule 6yoe cucna-
ni3yeamu came cy008a NPaKmuka 6 cghpepi KOpnopamueHuUxX npago8iOHOCUH.
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BiTiok I1. O. Jlesiki nuTanHs 100pOCOBiCHOCTI NPU 31ilicCHEHHI KOpIOpPaTHB-

HOI'0 YIIpaBJIiHHSA
CrarTs mpuUCBsiY€HA AOCTI/DKEHHIO JOOPOCOBICHOCTI SK OMHOTO 3 TMPHHIIUIIIB

TOCIIOZAPCHKOTO TpaBa MpH 3iHCHEHHI KOPIIOPAaTUBHOTO YNPaBIiHHI. PO3mIsHYTO

pOoOJIEMH 3MICTOBHOTO HaBaHTAXEHHS KaTeropii JOOPOCOBICHOCTI, 3 METOI0 00’ €K-

TUBI3amii CcTaHAAPTIB JTOOPOCOBICHOTO KOPMOPATHBHOTO YMIPABIIHHS JIOCIHIHKEHO

iHO3eMHHMIA TOCBiN. BeTaHoBIEHO, M0 JOOPOCOBICHICTH SIBIIsIE COOOIO OIIHOYHY Ka-

TETOPil0, TOMY HAIlOBHIOBATH i1 KOHKPETHHM 3MiCTOM MOKE JIMIIIE CY/I (IOTTyCKaeThCs

Il 3aCTOCYBaHHS METO/y «BiJ POTHIIEKHOTO»). BomHowac 3a1m1st 3a0e3neyeHs €11-

HOCTI Cy/lOBOI NMPAKTHKH MPOIOHYETHCS Y3aralbHUTH Ta 00’ €KTHBYBATH HAHOLIBII

MIOIINPEHI TTOBEIIHKOBI CTaHIapTH JOOPOCOBICHOCTI (200 HETOOPOCOBICHOCTI, SKIIIO

3aCTOCOBYBATH METO]| «BiJl IPOTHUIICIKHOTOY») y cpepi KOPIIOpaTUBHUX BiTHOCHH Ha

piBHI y3arajbHEeHHS Cy0BOi mpakTuku BepxoBHoro Cymy Ykpainu. Oxpemo min-

KPECITIOETHCS, 0 MiINPUEMHHIIBKA TISUTbHICTD 3aBXKIH € PU3UKOBAHOIO, TOMY CaMi

Mo co0i HeraTWBHI HACIHIJKWA TOTO YW IHIIOTO YIPaBIiHCHKOTO PIIIEHHS Ha PiBHI

KOpIIopariii e He MOXYTh CBUIYUTH TPO HETOOPOCOBICHICTh OpraHy yIpaBIiHHS,

10 TIPUHHSB Take pimeHHs. ToMy 3aUIs MOJANIBIIOTO JTOCTIDKSHHS MEX JUCKpe-

ii yIpaBIiHCEKUX PillleHb, 10 BiAMOBIIAIOTh CTaHIAapTaM JTOOpPOCOBICHOCTI, OyIO

JOCIIKEHO TOKTpHUHY business judgement rule, sika mpuramanHa CLLIA ta mpesxum

KpaiHaM KOHTHHEHTAIILHOTO TpaBa. BeranosneHo, mo business judgement rule mae

no/BiliHe (DYHKITIOHABHE TTPU3HAYCHHS: SIK yOe3MeUeHHs BiJl BiIMOBIaIbHOCTI JTU-

PEKTOPIB, 1 SIK MPE3yMITIIisS HAJIEKHOI MIOBETIHKH AUPEKTOPiB. OIHAK 3aIIpOBaKEHHS

aHAJIOTIYHOI JOKTPUHU B YKPAiHCHKOMY 3aKOHOJABCTBI € repexyacHuM. Ha manomy

eTani po3BHTKY KOPIOPAaTUBHMX BITHOCHH B YKpaiHi HAHONTHMAJBHIIIAM € BU3HA-

YeHHSI MEXi JUCKpeIii yIpaBliHChKUAX PIllIeHb, M0 BiANOBIIAIOTh CTaHIAPTaM JIO-

OpOCOBICHOCTI, CYyIOBOIO MPAKTHKOIO.

KuarouoBi ciioBa: 100pOCOBICHICTD, KOPIIOpAaTHBHE YIPaBIiHHSA, KOPIIOPATHBHI

BimHOCHHH, business judgement rule, opranu ympaBiiHHSI
Bitiuk P. O. Some issues of good faith in the performance of corporate

governance
The article is devoted to the research of good faith as one of the principles of

economic law in the performance of corporate governance. Problems of the meaning
of good faith notion are being considered, foreign experience is being examined in
an effort to objectify the standards of good faith corporate governance. Good faith
being an evaluative category, it has been established that it can be filled with specific
meaning only by court (application of the “a contrario” method is also acceptable).

However, in order to ensure the unanimity of case law, it is proposed to summarize

and to objectify the most common behavioral standards of good faith (or bad faith,
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if “a contrario” method is applied) in respect of corporate relations on the level of
resolution of the plenum of the Supreme Court of Ukraine. It is particularly emphasised
that since entrepreneurial activity is always risky, negative implications of a certain
managerial decision themselves cannot yet be indicative of bad faith of a corporate
body in charge of this decision. Therefore, the doctrine of business judgement rule
(that is applied across USA and certain civil law countries) is examined for the
purpose of the follow-up studies on latitude limits of managerial decisions that meet
good faith standards. It is emphasized that introduction of a similar doctrine into
Ukrainian legislation is premature. Taking into account the state of corporate relations
development in Ukraine, it seems instead that it is best for the court to define latitude
limits of managerial decisions that meet good faith standards.

Key words: good faith, corporate governance, corporate relations, business
judgement rule, corporate bodies.
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LIABILITY FOR THE DAMAGE HAPPENED ON
THE CONSTRUCTION SITE UNDER THE POLISH
CIVIL CODE

1. Introduction

The fulfillment of construction projects is a very complex process, which
includes a number of factual and legal issues. There are a lot of different
persons participating in this process, i.a. investor, building contractor,
designer or subcontractors. According to that it is not difficult to imagine that
the number of participating subjects (entities) and complex tasks fulfilled by
them will increase the risk of damage, which can occur in a property of the
investor or in a property of other parties participating in this process or even
in a property of third party. The potential assertion of claims for damages in
this cases may spawn a number of legal uncertainties, which concerns the
problems to determine a liable subject and also the basis for civil liability.
This article presents the most important issues concerning the civil liability for
damage happened on the construction site.

2. Liability for damage happened on the construction site pursuant to
Art. 652 of the Polish Civil Code

It should be emphasized in the first instance that Poland as one of the few
countries in Europe has the separated regulation of the construction works
contract. This regulation was located in art. 647 - 658 of the Polish Civil
Code [20]. The provision of Art. 647 of the Polish Civil Code includes the
legal definition of the construction works contract. Pursuant to this Article a
construction works contract is defined as a contract under which the contractor
commits to hand over the facility provided for in the contract performed in
accordance with the design and technical knowledge, and the investor commits
to carry out the actions required by the relevant regulations to prepare the
works, especially to hand over the construction site and to deliver the design
and to accept the facility and pay the agreed remuneration. In the subsequent
provisions were closely stipulated rights and obligations of the parties of this
type of contract. Beyond that the different (in reference to general provisions)
rule of liability for damage happened on the construction site was directly
implemented into Art. 652 of the Polish Civil Code. According to this

provision, if the contractor took over the construction site from the investor
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based on an acceptance certificate (preparation acceptance document), he is
liable on general terms for any damage caused on the site until the facility is
handed over. official.

Inthe case ofanalysis ofthisabove mentioned provision these circumstances
should be firstly marked which do not cast any doubts. The obligation to hand
over a construction site has two legal bases: the definition of a construction
works contract (Art. 647 of the Polish Civil Code) and also the provisions of the
Construction Law Act [21]. In the provision of Art. 3 pt. 10 the Construction
Law Act was included the legal definition of the construction site. Under this
provision, the construction site is a space in which construction works are
carried out and also the space occupied by the machine facilities construction.

Beyond that, it should be noted that in the legal literature [1, p. 455; 2, p.
155; 3, p. 348; 4, p. 94] and jurisprudence [5; 6] is undeniable that the cited
provision of Art. 652 of Polish Civil Code does not constitute an independent
basis for liability and the reference to the general principles of liability included
in this provision is also a reference to the both rules of liability - contractual
liability and tort liability. The contractual liability of the contractor may occur,
when the damage was caused in the legal sphere of his counterparties (trade
partners) and was a result of non-performance or improper performance of
contractual duties of the contractor. The legal conditions of this liability shall
be specified in accordance with the provisions of art. 471 et seq. of the Polish
Civil Code. There are not serious objections to these issues and they will be
omitted in the next part of this paper. It should be emphasized that the rules of
contractual liability does not change under the content of Art. 652 of the Civil
Code, because they may be applied if there was no site preparation acceptance
document (acceptance certificate).

On the other hand, as has been mentioned previously, under Art. 652 of the
Polish Civil Code contractor is liable not only to persons (entities) with whom
he has a legal relationship, but he will be also liable to third parties. To all
matters concerning liability to these persons (entities), Art. 652 of the Polish
Civil Code refers to the tort liability (liability ex delicto). It should be kept in
mind that the legal doctrine and judicature point out that the composite regime
of tort liability, which is stipulated in 415 et seq. of the Polish Civil Code,
will be lead to that the possibility to hold a responsibility by the contractor to
third parties requires an adjudication, which of the tort liability rules should
be applied in a particular case. The basic rule of tort liability was expressed
in Art. 415 of the Polish Civil Code. According to that provision, anyone
who by a fault on his part causes damage to another person is obliged to
remedy it. Because of that the contractor will be liable for the damage caused
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through his fault, unless he is not at fault. It should be indicated that the above
mentioned interpretation of Art. 652 of the Polish Civil Code could cast some
doubts. First of all, in the Polish legal literature was expressed the view that
the essence of the legal principle resulting from Art. 652 of the Polish Civil
Code cannot rely only on referral, or indication basis for liability contractor
[4, p. 94 and next]. This view of that provision may lead ultimately to the
pointlessness. If the provision of Art. 652 of the Polish Civil Code would have
the meaning that this provision is only a reference to the general principles,
which stipulate in the Civil Code conditions of this type of liability, and the
contractor could be held to liability only after the fulfilling of these conditions,
this regulation would be a superfluum. On the other hand, the principle of
liability of the contractor will be the same, regardless of that if it was handover
of the construction site from the investor based on an acceptance certificate or
not. It should be noted that if there was not a handover of the construction site,
the contractor is still liable for damages caused by his wrongful conduct in the
construction area under Art. 415 of the Polish Civil Code. For greater clarity
of the presented considerations can be instanced some law case. In a situation
when the scaffold dropped off and fell to the ground causing damage to third
parties as a result of the wrongful act or omission of the contractor works, the
contractor will be liable for the harm, regardless of whether it was a handover
of the construction site from the investor based on an acceptance certificate or
not. Because of that the sense of Art. 652 of the Polish Civil Code cannot be
reduced to a reference to general liability regimen. According to that it should
be considered whether has the implementation of this provision by the Polish
legislator a wider connotation. It should be emphasized that two possibilities
can be raised as a ratio legis of this provision. The first possibility assumes
that the reason for this provision is an attempt to strengthen the legal position
of the aggrieved party which essentially is third party. The sense of the second
possibility deem that the essence of the implementation of this regulation
refers to the relations between the parties of the construction works contract,
i.e. between the investor and contractor.

First of all, it should be noted that from the system point of view Art. 652
of the Polish Civil Code has been placed among the provisions regulating the
construction works contract. In consequence of that it is more proper to search
for the aim of the implementation of this provision in the relations between
the parties of construction works contract. In addition, this is suggested also
by the situation that is beyond the scope of the Art. 652 of the Polish Civil
Code, i.e. when there was no an acceptance certificate (preparation acceptance
document) of the construction site, the aggrieved party is also protected by
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law. In such situations, there is a possibility to pursuing rights on a general
principles. In connection to that ratio legis of Art. 652 of the Polish Civil
Code should be determined by analysis of the relationship between parties
of the construction works contract, especially when there was a handover of
the construction site from the investor to contractor based on an acceptance
certificate.

It is indicated in the Polish legal literature [7, p. 287, 8; p. 579; 9, p.1115
and next] that the obligation to hand over the construction site, which is the
fundamental duty of the investor, does not have a unitary character. Depending
on the system of performance construction works, the handover of the
construction site may be achieved in a variety way. In the case of contracts of
the partial performance of construction works and sub-contracts, it is to make
available for contractor only a field of Works and the whole construction site
is not transmitted to the possession of the contractor. In these situations the
part of area or facility is only made available for the contractor. In the case of
the general contractorship of construction works or general performance of
construction works a general contractor transfers the whole construction site
into possession of the contractor. From this moment the contractor is defined
as the host of this area. Hence, we can assume that the rationale of the Art.
652 of the Civil Code is to protect the investor, who loses factual control
over this area after taking over the construction site based on acceptance
certificate. These deliberations do not explain all arising questions concerning
the substance of the provision of Art. 652 of the Polish Civil Code. One of
such question is the role of this provision in relation to tort liability of the
investor and the contractor for damages caused on the construction site. This
is all about answering the question: in which way does Art. 652 of the Polish
Civil Code impact on this relation; does Art. 652 of the Polish Code exclude
a tort liability of investor and can interpretation of this provision lead to the
adoption of joint and several liability of these persons (entities) under Art. 441
of the Polish Civil Code.

3. Liability for the collapse of a structure

Taking above mentioned into consideration and remaining about the fact
that the regime of tort liability is not created homogeneous, furthermore the
liability of the contractor pursuant to other rules of liability than fault should be
also deliberated. It should be noted that this issue was the subject of statements
of representatives of the Polish doctrine. However, the analysis mainly relates
to the relation between Art. 652 and Art. 434 of the Polish Civil Code. This last
provision regulates the liability of an owner-like possessor of a structure for
any damage caused by the collapse of this structure. The analysis of presented
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in the legal literature opinions leads to the distinction of several basic stances.
According to the first stance, since the moment when the contractor took over
the construction site from investor based on an acceptance certificate, the
contractor should be liable for damage caused in this site, because he becomes
the owner-like possessor [10, p. 60; 11,p. 134].

Subsequently, there is also a standpoint, according to which the contractor
is not an owner-like possessor but only a holder since the moment, when he
took over the construction site. The contractor is exercising sway in the interest
and on behalf of the investor, but his liability for damages on the construction
site arises from the Art. 652 of the Civil Code that modifies the personal scope
of the provision of Art. 434 of the Civil Code, regardless of the contractor is
the possessor or not [4, p. 92 and next; 12 ,p. 532; 2, p. 160]. This view refers
to the opinion expressed earlier in the legal literature. Pursuant to that opinion
the meaning of Art. 652 of the Polish Civil Code consists in waiving the passive
legitimacy of the contractor and mandating the passive legitimacy of investor
in these situations, when the Polish law links a liability for a damage caused
on the construction area with possession of this area and the structure or links
it with a fact that on the construction site were construction works [13, p. 113].

The third point of view assumes that both the investor and the contractor
are jointly and severally liable for damages on the construction site. Under
opinion of the representative of this view, the joint and several liability of the
investor and the contractor is a result of the fact that the investor is still an
owner-like possessor, unless the construction site was taken over from him
based on an acceptance certificate. This liability do not exclude liability of
the contractor under the provision of Art. 652 of the Polish Civil Code and
an investor as owner-like possessor will be jointly and severally liable for a
damage caused as a result of the collapse of the structure [1, p. 415; 3, p. 348
and next; Compare: 22].

It should be mentioned that in the literature was also expressed the fourth
view which assumes that the liability for the damage on the construction is
held only by the investor, because he is owner-like possessor of construction
site for the whole period of construction, regardless if the contractor took over
the construction site based on an acceptance certificate [7, p. 287; 15, p. 45 -
51; 16, p. 43 - 50; Compare: 17, p. 331 - 334]. Presenting the above mentioned
opinion, it cannot be assumed that the contractor is liable under Art. 434 of the
Civil Code of Poland due to the disposition of Art. 652 of the Civil Code that
waives a passive legitimacy of the investor which is regarded as the owner-
like possessor and put on this place a passive legitimacy of the contractor. The
view that the Polish legislator changed by Art. 652 of the Civil Code a person
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(entity) which hold a liability for the damage caused on the construction site,
namely, that in Art. 652 of the Civil Code it is all about the statutory assumption
of liability for every type of damage, raises serious objections. The similar
opinion was already expressed in the Polish legal literature. The problem of
determining the person which is liable for the construction or demolition of
a structure must be resolved - pursuant to Art. 434 of the Civil Code - on the
basis of analysis of the legal relationship that connects the investor and the
contractor. As it was indicated it seems reasonable that the resolution of this
issue has to be analyzed in accordance with the text of Art. 434 of the Civil
Code CC in comparison with Art. 336 of the Polish Civil Code. According to
that a contractor will not be covered by the above mentioned risk [18, p. 604].

Furthermore, it should be noted that the proper view is that view according
to which the person (entity) liable for the damage caused as a result of the
collapse of the structure is only an investor.

Due to the above mentioned circumstances, we cannot share the view that
the liability of the contractor results from the fact that the contractor becomes
owner-like possessor at the time of taking over the construction site based
on an acceptance certificate and his liability does not derive directly from
Art. 434 of Civil Code, because the contractor cannot be neither owner-like
possessor nor dependent owner. His right can be classified only as right to hold
(he is entitled only as a holder). The presented view can be also supported by
the statement that if the contractor will be only the owner-like possessor, the
disposition of Art. 652 of the Polish Civil Code would be completely pointless.
If the contractor was an owner-like possessor since the moment of handover
the construction site based on an acceptance certificate, his liability would
result directly from Art. 434 of the Civil Code.

On the other hand, we can also defend the view that Art. 652 of Civil Code
modifies a person (entity) specified in the wording of Art. 434 of the Polish
Civil Code and implements construction contractor instead an owner-like
possessor which is an investor. This statement would justify the pertinence of
enforcement Art. 652 of the Polish Civil Code, which only in this case could
show not only the basis of liability, but also could extend it to these situations,
in which investor is exclusively liable. Unfortunately this point of view raises
a lot of serious objections. First of all, the adoption of this standpoint has not
unambiguous reflection in the Polish regulation. Approval of this standpoint
requires an answer if through the application of Art. 652 of the Polish Civil
Code CC was modified the tort liability specified, e.g. in Art. 435 or 436 of
the Civil Code.

Itshould be noted that we cannot also share the view that the implementation

of Art. 652 of Civil Code causes joint and several liability of the investor and
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the contractor. Pursuant to the Art. 441 of the Polish Civil Code the joint and
several liability for the damage caused by the tort can happen if several persons
are liable for damage caused by tort. For this reason, the confirmation of joint
and several liability in this case needs to determine the basis for this liability.

As it was stated many times, the provision of Art. 652 of Civil Code does
not constitute this basis and or is not a separate basis at least. In other words,
it cannot be considered that the contractor is liable in accordance with Art.
652 of the Polish Civil Code and the investor as owner-like possessor is liable
pursuant to Art. 434 of the Civil Code, because the provision of Art. 652 does
not constitute an independent basis for liability of the contractor and, as it was
mentioned above, refers to the general principles. The adoption of opposite
approach to this situation should base on the assumption that pursuant to Art.
434 of the Polish Civil Code the investor is liable as an owner-like possessor
and the contractor is liable under this same provision of Art. 434 of the Polish
Civil Code in accordance with Art. 652 of the Polish Civil Code. Other
arguments support also rejecting this point of view.

On another note, it should be postulated as de lege ferenda remarks, that
due to the multiplicity of interpretation of the Art. 652 of the Polish Civil
Code, which is a result of its imprecision, it seems reasonable to make the
correction by the Polish legislator. In this case, as a solution of this problem
can be postulated that the legislator should clearly indicate in the wording of
this provision that since the moment of taking over the construction site based
on an acceptance certificate until handover of the facility the contractor is
liable for damages caused on the site also on the basis of risk. It seems that this
postulate is justified, for a reference to the comparative legal analysis. It should
be emphasized that pursuant to the wording of Art. 837 BGB, the liability
specified in Art. 836 BGB (Provision of Art. 836 stipulates the liability of
owner-like possessor for the collapse of a structure) is held by person who has
the right to administer someone’s estate and is either an owner-like possessor
of building constructed on the land or factory (Eigenbesitzer des Gebédudes
oder des anderes Werk) instead by owner-like possessor. In German legal
literature and judicature is highlighted that this provision modifies the liable
person (entity) mentioned in Art. 836 BGB and specifies clearly that the only
person (entity) which is liable for the damage caused by the collapse of the
structure is the possessor of the building [19, p. 838 and next].

4. Conclusion

To recapitulate the considerations, the following conclusions must be
drawn. Firstly, it deserves approval the view that, from the moment when
construction site was taken over based on an acceptance certificate, investor

31

«OdLO9ITIIDAD 1 O9VdID I'VHAAX. UMHIIOd VHYIIA




MIKHAPOJHUU KYPHAJI «ITPABO 1 CYCIIJIBCTBO»

Wyrzykowski W.

is the only person liable for a damage caused by the collapse of structure.

Although the investor looses factual control over the construction site since the

moment of taking over this construction site based on an acceptance certificate,

he is still an owner-like possessor of this area and that is a justification of

the adoption of his liability. At the same time, taking this stand leads to the

conclusion that Art. 652 CC is in the present matter irrelevant.
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Wyrzykowski W. Liability for the damage happened on the construction site
under the Polish Civil Code
The article presents the most important issues concerning the civil liability
for damage happened on the construction site. It should be emphasized in the first
instance that Poland as one of the few countries in Europe has the separated regulation
of the construction works contract. This regulation was located in art. 647 - 658 of the
Polish Civil Code. Beyond that the different (in reference to general provisions) rule
of liability for damage happened on the construction site was directly implemented
into Art. 652 of the Polish Civil Code. According to this provision, if the contractor
took over the construction site from the investor based on an acceptance certificate
(preparation acceptance document), he is liable on general terms for any damage
caused on the site until the facility is handed over. The cited norm does not constitute
an independent basis for liability and the reference to the general principles of liability
included in this provision is also a reference to the both rules of liability - contractual
liability and tort liability. All the presented research has been focused on the legal
analysis of provision art. 652 of the Civil Code and also try to explain the correct
application of this provision in practice.
Keywords: liability, liability for the damage, Polish Civil Code
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NMPABOBOE PEIYIIMPOBAHUE
KOPMOPATUBHbIX OTHOLIEHWUW B YCIIOBUAX
MHTEMPALUMOHHbIX NMPOLIECCOB B
EBPOMNENCKOM COO3E U EBPA3VUNCKOM
OKOHOMUWYECKOM COIO3E: OBLUEE U
OCOBEHHOE

O0pa31omM peruoHaIbHON YKOHOMHUECKONH WHTETPALMU Ha €BPONEHCKOM
KOHTHHEHTE, HECOMHEHHO, CiTy)kuT EBponetickuii Coro3 (EC), nMmeromiuii BbI-
COKHMH ITOTEHIMAaJl )KOHOMHUYECKOT0 pocTa. BMecTe ¢ TeM B MUpe UMEIOTCS U
JIpyTyue mpuMepsl HHTerpanuu — 370 CeBepoaMeprKaHCKas 30Ha CBOOOIHOM
toproBnu (HADTA), FOxnoamepukanckuii obmuii peiHok (MEPKOCYP),
EBpaswmiickuii sxonomuueckuii coro3 (EADC) u apyrue.

DOKOHOMHUYECKAasi pErvoHallbHAasg MHTETpalys NpeanojaraeT Hajaudue
YCTOMUYMBBIX B3aUMOCBSI3€ MEXKy CTPaHAMHU B OTJIEJIBHO B3ITOM PETHOHE Ha
OCHOBE COITIACOBAHHOM MOJIEIM Y KOHOMUYECKOTO U MOJITUTHYECKOTO PA3BUTH.
[Ipu3nakaMu mMo100HOM WHTETpAIIi YKOHOMHCTBI HA3bIBAIOT, IPEKIE BCETO,
B3aMMOIIPOHUKHOBEHUE HAIlMOHAJIbHBIX MPOU3BOJICTBEHHBIX MPOLECCOB, KO-
TOpBIE€ MPUBOIAT K IITyOOKUM CTPYKTYPHBIM U3MEHEHHSIM B SKOHOMHKE TOCY-
JapCTB-WICHOB Ha MAKPO- U MUKPO3KOHOMHYECKOM YpOBHE. Benyiee mecto
B TaKuX Ipolieccax, 0eCCIOPHO, MPUHAUICKUT IOPUIUIECKUM JTUIaM, TO3TO-
MY KOPIIOpaTHBHBIE OTHOIICHHUsI TpeOyeT aJeKBaTHOTO MPABOBOTO PETyIUPO-
BaHHUS B COBPEMEHHBIX YCIIOBUSX.

[lenbro HACTOSAIIETO MCCIIEOBAHMS SIBISETCS BBISBICHHE OOILMX U OCO-
OCHHBIX YepT MPABOBOTO PETYIMPOBAHMS KOPIOPATHUBHBIX OTHOLICHUH B
COBPEMEHHBIX MHTETPAllMOHHBIX TOCYIapCTBEHHBIX 00pa30BaHUSIX Ha €Bpa-
3UIICKOM KOHTUHEHTE.
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[IpaBoBOE perynupoBaHre KOPHNOPATUBHBIX OTHOLUEHWU HAa HAallMOHAJb-
HOM YPOBHE OTJIMYAETCSI CBOUMH OCOOCHHOCTSIMHM, BKIIFOUAIOIIMMHU, KaK Ipa-
BHWJIO, HE TOJHKO YHUKAJbHYIO B paMKaxX HAlMOHAJIBHOTO PEXKUMa CUCTEMY
OpTraHU3aIIMOHHO-TIPABOBBIX (POPM IOPUAMUYECKHX JIUIl, HO U OCOOBIN TOPSIOK
pErucTpanyy 1 JUKBUJAUNUN IOPUANYECKUX JIUL, TAKKE MOPSIAOK OCYIIECTB-
JIEHUS XO3AMCTBEHHOM NEATEIbHOCTH U KOHTPOJI 3a Hell u 1p. [Ipruem no-
no0ue Ha3BaHWW FOPUIUYCCKUX JIUIl HEKOTOPBIX TOCYIapCcTB abCONIFOTHO HE
B3aMMOCBSI3aHa C X MPABOBBIM CTaTyCOM (MOXKET OBITh MPETYCMOTPEHO Ha-
LMOHAJIHBIM PEKUMOM Pa3IUYHOE KOJIMYECTBO U BUJ YUpeauTenei, ocodeH-
HOCTH (POPMHPOBaHUs yCTaBHOTO (poHAa U T.1.).

Bwmecre ¢ TeM B yCIOBUSIX MHTETPALIMOHHBIX MPOIECCOB, MPOUCXOIALIIUX
B COBPEMEHHOM MHpPE, KOPIIOPATUBHOE MPABO JIFOOOTO TOCYAapCTBA HE MOKET
CYILIECTBOBAaTh KaK 3aMKHYTas W camojocraroyHas cucrtema. [IpaBoBoe pe-
TYJTUPOBAHUE KOPIIOPATUBHBIX OTHOIICHUH OTACIBHBIX TOCYIAPCTB JOJKHO
YYUTHIBATh, BO-TIEPBBIX, COBPEMEHHBIC TSHCHIIMH OOIICIIPHU3HAHHBIC B MEK-
JYHapOIHOM COOOIIECTBE, BO-BTOPHIX, TO3UTHUBHBINA 3apyOCIKHBIN OIBIT, BO-
3MO’KHOCTB €TI0 3aUMCTBOBAHUS B HAIIMOHAJIBHBIX YCIOBUSAX, B-TPETHUX, 005-
3aTeNbCTBA CTPAHBI IO TAPMOHH3AIINN 3aKOHOAATEIBCTBA, €CIIM OHA SIBIISIETCS
YJICHOM MHTErPAIIMOHHOTO 00pa30BaHUs rOCy/1apCTB.

Cranonenue BHyTpeHHero (o6mero) peiHka B EC u EASC ocHoBbIBa-
€TCsl Ha YeThIpeX CBOOOAAX, 3aKPEIIIEMbIX YUPEIUTEIbHBIMU TOTOBOPAMHU
KaK CBOOOJIbI TIEPEIBIKEHUSI TOBAPOB, JIUI, YCIYyT M KanmuTayuoB (1.2 CT. 26
Horosopa o ¢pynkimonupoBaauu EC (nanee JJPEC); ct. 28 m. 2. JloroBopa o
EADC).

CBoboma yupexxJaeHHui, Kak ONpeAeNsIolUui MPUHIUI KOPIOPATHBHOTO
npaBa EC u EADC, onpenensiercs B akTax epBUYHOIO MpaBa coro30B. CTaThbs
49 N®EC onpenensier cB0OOAY Kak, BO-MEPBBIX, JOCTYII K JACSITEIBHOCTH, HE
SIBJISIFOLIENCS. HAEMHBIM TPYZIOM, M OCYLIECTBIIEHUE 3TOM N1€ATEIbHOCTHU, BO-
BTOPBIX, CO3/IaHKUE IPEANPUATUI (00IIeCTB) U yIPaBIEHUE UMU HA YCIOBHUSX,
OTIPEIETICHHBIX 3aKOHO/IATEILCTBOM CTPAHBI YUPEIKICHHUS.

B nuteparype orMedaercs, 4To JUIsl TOTO YTOOBI MOJIb30BaThCSI CBOOOIOM
yapexeHus: kommnanus (001mecTBo no onpezaenenuto ct. 54 JIOEC) nomkHa
MOAMNAIATh MO/ JAHHOE B YUPEAUTENbHBIX TOKYMEHTAX OMPEACICHUE KOMIa-
HUHU, a TaKKe COCTOATh B ompeaeneHHoi ceszu ¢ EC. Co3nanHast B 0HOM
rOCyJIapCTBE-y4YaCTHUKE KOMITAHUSI MOXKET OCYIIECTBISTh CBOOOY yupexe-
HUS B ABYX popmax:

1) mepeHecTH B Apyroe rocyaapcTBO-y4acTHUK CBOE YCTaBHOE MECTO Ha-
XOXKIEHUS WK cBoe (PaKTUUECKOEe MECTO HaxXOKJeHus (mepBuyHas cBoOoma
yupexJieHus); 2) co3nath B APYroM rocyaapcTBe-y4acTHUKE (puiinai uiu ao-

YEepHIOI KOMIAaHHIO (BTOpUYHAsI cBOOOAA yupexaenus) [1].
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Topyna T.A.

B cBoro ouepens 1. 24 IIpoTokosia 0 TOprowie ycliyraMu, YUpeKICHUU,
NEeATeTLHOCTH U ocymiecTBiaeHnu nHBecTuinii ([Ipunoxenue N 16 k Jloroso-
py o EBpa3uiickoM 3KOHOMUYECKOM COI03€) OMPEACIsAeT KyUPEKICHHE» KaK
co3naHue U (WIHM) MPUOOPETeHHE IOPUIMYECKOTO JIMIA MPEAyCMOTPEHHBIX
3aKOHOJATEILCTBOM TrOCyIapCTBa-4iieHa; MPpUoOpeTeHHe KOHTPOJIS HaJl IOpHU-
JTUYECKUM JIUIIOM TOCyIapcTBa-4jieHa; OTKpbITUE (uiinana 100 MmpencTaBu-
TEJIbCTBA; PETUCTPAIIMS B KAYECTBE MHAWBUIYaIbHOTO MPEANPUHUMATEISL.

Hcxonst U3 BBIIIEU3I0KEHHOTO, MOYXXHO KOHCTaTHpOBaTh, 4TO peaju-
30BBIBaTh cBOOOY yupexaenuii B EC u EADC moryt kak pu3ndeckue auia
(8 EADC unauBuayansbHble TpeANpUHUMATENN), TaK U FOPUIUUYECKUE JTUIA, B
TOM 4HCIe UX (UIHANIBI U IPEICTaBUTENIbCTBA, JOUSPHUE U 3aBUCUMBIE KOM-
MaHUU.

Crnenyer ykaszarb, uro B EC mpuHImMm cBoOOABI yUpexACHUI HEOTHO-
kpatHO paccmarpuBaics Cymom. Cyn EADC mogoOHBIX perieHui, 4To CBH-
JETEeNLCTBYET O HAYAJIbHOM CTaluu Pa3BUTUSI KOPIOPATUBHBIX OTHOLICHUI B
EADC, xorna rocymapcTBa-4ieHbl, OPUAMYECKHE JUIA HE HY>KIAIOTCS OCTPO
B JIOMOJHUTEIHHBIX KOMMEHTApPHUSIX M TOJIKOBAHUSX HOPM YUPEAUTEIHHBIX
JOTOBOPOB. [laHHBIN BBIBOJ TaKKe MOATBEPKAACTCA U HAIUYUEM Psiia Orpa-
HUYEHUN B OTHOLIEHUH CBOOOBI YUPEKICHUHN, 3aKpeIIeHHbIX B JloroBope o
EADC (ITpunoxenuu Ne 2 x [TpoTokomny o ¢mHaHCOBBIM yciyram). ['ocynap-
ctBa-uieHbl EADC onpeaesnstor psii orpaHUueHUH 1151 ”THOCTPAHHBIX MHBEC-
TOPOB TI0 Y4acTHIO B OAHKOBCKOM, CTPAXOBOM CEKTOpE KaXXKIOW OTIAEIbHOMN
cTpanbl (Hanpumep, Peciybnuka benapych B citydae, eciii KBOTa HHOCTpaH-
HBIX HHBECTOPOB B YCTaBHBIX (POHIAX CTPaxOBBIX opraHuzaiuii PecryOnuku
benapyce npessimaet 30%, Munucteperso punancon Pecryonuku benapycs
IpeKpalaeT perucTpauio CTPaXoOBbIX OPraHU3alui ¢ HTHOCTPAHHBIMHU HHBEC-
TUIUSAMU U (WIK) BbIAAYY TAKUM OpraHU3aIsIM JIMIIEH3HH Ha OCYIIECTBICHUE
CTPaxoBOil nearenbHOCTH; U T.A4.). [Ipencrasnsercs, 4To nogo0HbIe TPUMEPHI
OTPaHUYUBAIOT CBOOOAY yUpeKJIeHUI U B OyIylleM TrocyaapcTBa-4ieHbI J10-
JOKHBI IPUHATH MEPBI [0 UX YCTPAHEHUIO, T. K. OHU SIBIIIOTCS MPENSTCTBUEM
Ha MyTU co3aanus obmiero peinka EADC, kak 3T0 ¥ MOATBEP:KIaeT MO3UTHB-
Has npaktuka EC.

EC B HacrosIiiee BpeMsi IEMOHCTPUPYET MOSBICHUE YHUKAIbHBIX €BPO-
NEHCKUX I0PUINYECKUX JIHIIL, IEATETbHOCTh KOTOPBIX M0 OCHOBHBIM BOIIPOCAM
MIPABOBOTO TOJIOKEHUSI PErYIUPYETCsl €BPOIMEHCKUM MpPaBoM (B YaCTHOCTH,
pernaMeHTaMy Kak HOPMAaTHBHBIMU MPAaBOBBIMH aKTaMU MPSIMOTO JACHCTBHS),
UMEIOIIIM HaHAIIMOHAJIbHBINA XapaKkTep, a HallMOHAJIbHOE MPaBO CTPaHbl Me-
CTa HaXOXKJEHUS TaKUX IOPUAMYECKHUX JIUI[ MPUMEHSETCS B CyOCHIMapHOM
nopsike. B Takom mopske coznarorcs u nencTByor EBpormelickoe o0benu-
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HEHHE C OOIIeH IKOHOMUYECKOU 11eNbio, EBpomneiickoe akimoHepHoe o0IIe-
ctBo U EBpormeiickuii kooneparuB. Takue KOMIaHUU BIpaBe U3MEHSTH CBOE
MectoHaxoxieHue B EC 6e3 nmpoBeneHus: mpoeaypbl JIMKBUAALNH.

B EADC Bompoc 0 co3aHuM TaKUX HOPUANIECKUX JIUI] OKa HeE
CTOUT, SKOHOMHUKA TOCYIapCTB-UJICHOB HE JOCTHUIVIA €lIe TAKOTO YPOBHS WH-
Terpanuu, “HGOPMAIIMOHHOTO B3aUMOJEHCTBUS U HOepaIn3auy  001Iero
pbiaka kak B EC. Cnenyer oTMeTUTh, 4yTO TocynapctBa-uieHsl EADC umeror
MPUHIMITAATIBHBIEC PA3INyuns CUCTEMBI IOPUINUECKUX JIUI], IPABOBOE PEryIu-
pOBaHME KOPIIOPATHUBHBIX OTHOILIECHHUH KaK B MaTepHaIbHOM, TaK U MPOLECCY-
aJbHOM acIeKTe JETAIM3UPOBaHO TOJILKO B Poccuiickoit denepanuu. Bpsg
JI1 B COBPEMEHHBIX YCIOBUAX BO3MOKHO U LI€TIECO00Pa3HO B BUAY OTPOMHBIX
pa3nuuuii B TPAJUIUAX PABOBOTO PETYIUPOBAHUS TaPMOHU3UPOBATH HOPMBI
00 opraHW3aIMOHHO-TIPABOBBIX (opMax ropuauydeckux jui crpadn EADC,
CKOpee «rapMOHH3AIUH MOAJIekKAT 00IIHe TEOPETHUECKHE MOAXOAbI K MOpsI-
Ky CO3JIaHusl, IEATEIbHOCTU W MPEKpalIeHHs NeATEIbHOCTH IOPUANYECKUX
JIUI, UCXOJS W3 MPUHLMIIOB HaJUIekKaIIe 3alUThl yupeauTenei (yJyacTHH-
KOB) IOPUINYECKUX JIMI] M UX KPEIUTOPOB, a TAaKXKEe MPHUHIIUIIOB PAaBEHCTBA U
CBOOOIBI KOHKYpEHIIHIY [2, ¢. 65].

A BoT yHU(DHKaIMs 3aKOHOAATEIbCTBA rocynapcTB-awieHoB EADC Ha oc-
HOBE pPEKOMEHJAIMi HOBOTO OCHOBOIIOJIATAIOIIET0 MEXIyHApOIHOTO CTaH-
JapTa B 00JaCTH KOPIOPATUBHBIX OTHOLIEHHUH [I[pUHIIMTIOB KOPHOPaTUBHOTO
ynpasieaust G20/O3CP s rocymapers-uneHoB EADC octpo HeoOxonuma.
DTO MO3BOJMUT MOBBICUTH 3()(PEKTUBHOCTH (PYHKIMOHUPOBAHUSI KOMIIAHHIMA
EADC u ux nmpuBIeKaTeNbHOCTh ISl HHOCTPAHHBIX MHBECTOPOB, YKPEMUTh
WX TO3ULMU Ha MEXIYyHapoIHOM (DMHAHCOBOM pBIHKE, a TAaKXKE CO3JacT BO-
3MO’KHOCTH B3aHMHOTO JIOITyCKa IIEHHBIX OyMar Ha eBpa3uiiCKOM pHIHKE.

Takum o0Opa3oM, KOpIOpaTHUBHbIE OTHONICHHS HA €BPa3HIICKOM KOHTH-
HEHTE pa3BUBAIOTCA JOCTATOYHO JUHAMHYHO. B Xoze mpoBeieHHOro aHa-
JU3a MOXKHO CJIENaTh BBIBOJ O HalM4ME Kak OOIIMX YepT B MPAKTHKE Mpa-
BOBOI0 peryiaupoBaHusi kopnopatuBHbix oTHomeHud B EC u EADC, tak u
ocoOeHHbIX. OOIKMMU YepTaMH HMHTETPALlMOHHBIX OOBEAMHEHUHN SBISIETCS
MIPOBO3IVIAIIEHNE CBOOO/IBI YUPEKIACHHUM B YUPEIUTEIbHBIX JOTOBOPaX, KOTO-
pasi BIsieTCS OCHOBOW (PYHKUIMOHHPOBAHHS BHYTpEHHEro (00IIero) phIHKa,
Tak)Ke MOAYMHEHUE MHTETPALMOHHOTO 3aKOHOAATEIbCTBA MEXIYHAPOAHBIM
cTaHjaapTam, B 4acTHOCTH, [IpuHimnam kopnoparusHoro ympasienus G20/
ODCP. K ocobeHHBIM YepTaM IIPABOBOTO PETYIUPOBAHUS KOPTIOPATUBHBIX OT-
HomeHuit B EC MOXXKHO OTHECTH HaJWuKe HaJHALMOHAJIBHBIX IOPUANYECKUX
nui, a B EADC Hanmuuue psia orpaHUueHUN B OTHOIIEHUH CBOOO/IBI YUpEkKIe-
HUH, 3aKpEIUICHHBIX B yUpeIUTENIbHOM AoroBope. Hannune ocobeHHBIX YepT
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Topyna T.A.

0OBSICHSIETCS] HE TOJIBKO BO3PACTOM U COCTaBOM CyOBEKTOB MHTETPALIMOHHBIX

o0OpasoBaHmii, HO ¥ pa3nuuHbIM ypoBHeM uHTerparuu B EC u EADC. Ecnu

EC npomen craanio IkoHomuyeckoro u BamotHoro coro3a, To EADC B Ha-

CTOsIIIIee BpeMs TOIBKO CO3/1aeT OOIINIA PHIHOK TOCYIapCTB-UJICHOB.
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T'opyna T. A. IIpaBoBoe peryjiupoBaHue KOPIOPATUBHBIX OTHOILLIEHHUI B yC-
JIOBMSIX UHTErpaluoHHbIX npoueccoB B EBponeiickom Coro3e u EBpasuiickom
Ixonomuueckom Coroze: obuiee 1 0co0eHHOE

JlaHHas cTaThsl MOCBSIIEHA PABOBOMY PETyIHPOBAHUIO KOPHOPATHBHBIX OTHO-
IIEHUH B YCJIOBUSIX MHTErpalMOHHBIX IpoueccoB B EBpomneiickom Coro3e u EBpa-
3uiickoM DkoHOMHYeCcKOM Coro3e, BEIIBICHHUIO OOITUX U 0COOEHHBIX YEpT.

Vka3bIBaeTCs Ha TO, 4TO BEyIIee MECTO B IPOIECCE IKOHOMUUECKOH pEeTHOHAIb-
HOM WMHTETPAlMi NPUHAIICKHUT IOPUANYECKUM JIHIAM, MTOITOMY KOPIIOpaTHBHEIE
OTHOIIECHUS TpeOyeT aJeKBaTHOTO IPABOBOTO PETYIMPOBAHUS B COBPEMEHHBIX yC-
noBusx. [IpaBoBoe peryampoBaHHe KOPIIOPATHBHBIX OTHOLIEHUH OTAENBHBIX TOCY-
JIApCTB JOJDKHO YUYHMTBIBATh, BO-TIEPBBIX, COBPEMEHHBIC TEHJICHINH OOIIETpH3HAH-
HBIE B MEXYHapOIHOM COOOIIECTBE, BO-BTOPHIX, MO3UTHBHBIIN 3apyOe)HBIN OIIBIT,
BO3MOKHOCTB €r0 3aMMCTBOBAHHMS B HAI[HOHAIBHBIX YCIOBHUSX, B-TPETHHX, 00s3a-
TENBCTBA CTPAHBI IO TAPMOHU3ALNH 3aKOHOAATEIbCTBA, €CIIM OHA SBISIETCS WICHOM
MHTETPALOHHOTO 00pa30BaHMs TOCYIapCTB.

B pesynbrare mpoBeJeHHOTO HCCIIEIOBAHMS, aBTOPOM CJIEJIaH BBIBOJ O HAJTHIHE
Kak OOLIMX 4epT B NMPAKTHKE MPABOBOTO PEryIMPOBAHUS KOPIIOPATHBHBIX OTHOIIE-
auii B EC u EADC, Tak 1 0COOEHHBIX.

KiioueBble ci10Ba: MpaBoBOE PETYIUPOBAHKE, KOPIOPATUBHOE MPABOOTHOIIE-
HHE, UHTerpalmoHHbIi nponecc, EBponeiickuii Coto3, EBpasuiickuii skoHOMUYEC-
KU COM03.

Horupa T. A. Legal regulation of corporate relations under integration in the
Europian Union and the Eurasian Economic Union: general and special

This article is devoted to legal regulation of corporate relations in the integration
processes in the European Union and the Eurasian Economic Union; identification of
common and special features.

It is pointed that the leading role in the process of regional economic integration
belongs to legal entities therefore corporate relations require adequate legal regulation
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in modern conditions. Legal regulation of corporate relations of individual states
should consider: firstly, the current trends in the international community, secondly,
the positive international experience, the possibility of borrowing it in the domestic
environment, thirdly, the country’s commitment to harmonize legislation if it is a
member of the integration of states education. The author made a conclusion about
the presence of both common features in practice of the legal regulation of corporate
relations in the EU and EAEU and special features.

Keywords: legal regulation, corporate relationship, integration process, European
Union, Eurasian Economic Union.
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MDKHAPOOHO-INMPABOBI OBMEXEHHA
OIANBbHOCTI 3 BUNPOBYBAHHA AOEPHOI

36POI: EKOJNOMNYHUU ACMNEKT

VK 341.1: 349.6

OnHuM 3 OCHOBHMX (aKTOPIB Jerpajiallii HABKOJHUIIHBOTO CEPEeI0BUINA Y
XX c1. He0e3MiICTaBHO BBAXKAIOTh PO3POOKY, BUIIPOOYBaHHS Ta 3aCTOCYBaHHS
SIIePHOI 30pOi.

SnepHa 30post — 11e BUOYXOBI MPUCTPOT, 1110 BUBUIBHSAIOTH EHEPTilo B pe-
3yabTaTi cUHTE3y abo po3manay atoma. lllkona Bia moTykHOI ymapHOi XBHII
1 TEIUIOBOTO BUIIPOMIHIOBAHHS, COPUYMHEHUX SJIEPHUM BHOYXOM, € 3HAYHO
O1ITBIIION0, HIK BiJI BUKOPUCTAHHS 1HIIMX BUAIB 30poi. Ha nymky MixHapoa-
Horo cyny OOH [1], pamioakTBHE BUIPOMIHIOBAHHSI Ta TOB’s3aHI 3 HUM
MPOLIECH € TUMH XapaKTePUCTUKAMHU, L0 pOOIATH siAepHY 30pOI0 MOTEHIIHHO
katactpodiuHoro. Hacnmiaku Bix ii 3acTocyBaHHS JOBrOTPUBANi, iX HE MOX-
Ha OOMEXHUTH B yaci 1 mpoctopi. JlecTpyKTUBHA MOTYKHICTH siIepHOI 30poi
3[1aTHA 3aB/JaBaTH HEBUMOBHI JIIOICHKI CTPa)KAaHHs, HACTIAKH 11 3aCTOCYBaH-
HS 3aBXIM MalOTh TPAHCHALIOHAJIBHUMA XapakTep, a TaKOXK 3/1aTHI 3aBIAaBaTH
IIKOJTy TEMEPIIIHIM 1 MPUIICIIHIM TOKOJTIHHSM.

UucneHH1 JOCTiHPKeHHS 3aCBII9YIOTh BETUYE3HUI aryOHUi BIUIUB siIep-
HUX BHOYXIB Ha HaBKOJHILIHE CEpEeOBHILE, 30KpeMa Ha arMmocdepy U KiIi-
Mart, 3 TMOTeHLIHHO CepHO3HUMU HacHiAKaMM JUIs JIFO/eH, POCIMH 1 TBapHUH.
Tak, HayKOBO JTOBEJEHO ICHYBaHHS TPHOX TPyl O€3MOCEpeaHiX LIKIITUBUX
HACIIJIKIB JJIsi aTMOC(epH, 1110 MOXKYTh OyTH CIIPUYMHEH] SIIEPHUM BUOYXOM:
1) BHUCOKe MiTHATTS BEIMKOI KUIBKOCTI MUY, Yepe3 SKUH BIPOJIOBXK TpUBa-
JIOTO Yacy COHSYHE BUIPOMIHIOBAHHS B HIDKHIM 4yacTHHI atMocdepu Oyme
cnabmum; 2) MacTabHi OXKEXKI Ta BUKHIU UMY, BUAUICHHS 3HAYHOI KiJTb-
KOCTI OKCHJLy a30Ty y cTparocdepy i sk pe3yJabTaT — BUCHA)KEHHS 030HOBOTO

40



MikHapOHO-1IPaBOBI 0OMEKEHHS AISUILHOCTI 3 BUIIPOOYBaHHS sAEPHOT 30pOT: eKOIOTIYHHUI acIeKT

mapy; 3) BUBUTbHEHHSI 3HAYHOI KUTBKOCTI HEOKaHUX XIMIYHUX CIOJNYK [2, C.
3]. IMOBipHMMH HaCITiIKAMH TAaKOX HA3MBAIOTh 3HAYHE 3HIDKCHHS CEPEIHIX
temriepatyp (Bix 10 1o 25 rpaayciB Ha MIBHIYHOMY KOHTHHEHTI) 1 TIOB’s13aHi
3 HUMHU METEOPOJIOTivHI 3MiHM, IO Y CBOIO YEPTry, CYyTTEBO BIUIMBAE Ha BCIO
6iocdepy [2, c. 6]. Oxpemi HOBIII JOCTIKEHHS TOBOASTH, 1110 111 MPoOIeMu
€ aKTyaJIbHUMU TUIBKH MPHU JETOHAIlIT TUCSY OMUHHUIIB AIepHOT 30poi, 1 iICTOTHI
MOPYIIEHHS €KOJIOTIYHOT PIBHOBArW CJIiJI OYIKyBaTH JIMIIE B MEKaX paloOHIB,
sIK1 0€3MoCepeTHRO MOCTPAXKAAIN BiJl OAHOTO a00 ACKITBKOX SACPHUX BUOY-
XiB 1 pagioakTUBHUX omaiB [3, ¢. 92]. [IpoTe HaBiTh B IIbOMY BHITaJIKy MOYKHA
CTBEP/KYBaTH, IO B MICIISIX SIIEPHUX BUMIPOOYBaHb IIKOA JOBKIIIIIO 3aBKAH
Oy/e 3HaYHOIO.

Sk 3a3Ha4€HO B KOPOTKOMY BUKJIIAJ1 pe3yabTariB poOoTu BigeHChKoT KOH-
(depentii 3 TyMaHITapHUX BIUIMBIB sijiepHOi 30poi (2014), BrumB metoHartii
SIEpHOI 3001, HEe3aNeKHO Bl IPUYUHH, HE 0OMEKYBATUMETHCS HalllOHAIb-
HUMH KOPJIOHAMH, MOXK€ MaTH PETiOHaJbHI 1 HaBITh TIOOANBbHI HACIIIKH,
BUKJIMKAIOYH PYyWHYBaHHS, CMEpPTh, CEPHO3HY 1 JOBIFOCTPOKOBY HIKOAY ISt
HaBKOJIMIITHHOTO CEPEIOBHUINA, KIIMaTy, 310poB’s Jonunan [4]. OkpiM 116010,
OyIb-sIKUI eTan BUPOOHUYOTO IUKITY sIIEPHOI 30poi MOXKe MPU3BECTH 10 3a-
OpyIHEHHs AOBKI/UISI Yepe3 XIMIYHI PEYOBHHHM, IO BUKOPHUCTOBYIOTHCS Y i
BHUPOOHUIITBI.

Oxpemi MUTaHHS MPABOBOI OXOPOHU JOBKLISA B paMKax pPeKUMY HEPO3-
MOBCIOKEHHSI IIEPHOT 30p0i cTaan 00’ €KTOM JTOCTIIKEHHS PSAAY POCIHCHKUX
yuerux (I1. B. Komapos, €. O. Cunopona, I. I. Cunskin) ta 3apyOi>kKHHX
nocmiaaukiB (Gro Nystuen, Annie Golden Bersagel, Stuart Casey-Maslen).
bes3’sinepuuiil craryc YkpaiHu MOXKHA pO3IISAATd SIK IMOBIpHY NMPUYUHY He-
3HAYHOTO 1HTEPECy BITYM3HSHUX MPEACTABHUKIB MPABOBOI TOKTPUHHU JI0 €KO-
JIOTIYHUX MPo0IeM BUMPOOYBaHHS SACPHOI 30poi. B ykpaiHChKil HayIl MiXk-
HApOJHOTO Ta EKOJIOTTYHOTO MPaBa TakKi IOCIIIKEHH MalOTh ()parMeHTapHUN
XapakTep 1 MpeICTaBlIeHI B OKpeMUX miapydHukax ado crarrsax (I. M. XKapos-
ceka, O. B. 3agopoxHiii, H. P. Mammmesa, M. O. Mengenesa, 0. C. [llemmry-
YEHKO Ta 1H.).

MeToro cTaTTi € aHaJi3 YMHHOI MIXKHAPOIHOI ITPaBOBOi 0a3M, KOO BCTa-
HOBITIOETHCS PEKUM 0OMEKEHHS S/IEPHUX BUIPOOYBaHb, Ta il posib y 3abe3re-
YEHH1 OXOPOHH HABKOJIUIIHHOTO CEPETOBHILIA.

BunpoOyBaHHs sepHOi 30p0oi 3 MPaBOBOi TOYKU 30py MOKHA PO3IIIAIATH
SIK JOCHITHUIBKY AisUTbHICTB, SIKYy JEp>KaBU OPraHi3OBYIOTb B yMOBaxX MHp-
HOTO Yacy Ha BJIACHHUX TEPUTOPisX a00 TEPUTOPIAX, HA AKI HE MOIIUPIOETHCS
CYBEPEHITET KO/IHOT 13 IepKaB. Y 3B 3Ky 3 [IMM IIPaBOB1 BUMOTH 111010 0OMe-
KEHHSI sIIEpPHUX BUIPOOYBaHb MOXKHA PO3JIUIMTH Ha JBl TPYMH: Ti, II0 CTOCY-
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IOThCSI IEPKABHUX TEPUTOPiH, Ta 0OMekeHHs (3a00pPOHM) TECTYBaHb SACPHOI
30poi Ha MIKHAPOTHUX TEPUTOPISX.

BapTo 3ayBakuTu, 1110 TIMOTETHYHE 3aCTOCYBaHHS /IEPHOI 30poi O/IHI€I0
JIEP’KaBOI0 Ha TepUTOPIil 1HIIOT HEMOXKJIMBO PO3LIHIOBATH B AKOCTI SIEPHOTO
BUIIPOOyBaHHS. Pa3oM 3 THM, 3 €KOJOTIYHOI TOUKH 30pYy SIK TECTYBaHHS, TaK
1 BIiCbKOBE 3aCTOCYBaHHS SAEpHOI 30p01 MOXKe 3aBAATH PIBHOZHAYHOI IIKOAH
JIJIs HABKOJIMIIIHBOTO cepenoBuiia. Jlo mpukmnany, B 1997 p. excieptu MAT'A-
TE Bi3HauWiIu MiABUIICHY PaliOaKTHBHICTh MPOMYKTIB Xap4dyBaHHS 3 aTo-
na bBikiHi 1 HE peKOMEHIyBaM HOTO MOAJIBIIOr0 3acelIeHHs, X04a OCTaHHI
BUINIPOOYBaHHs s/IepHOI 30poi Ha aTtoni mpoBoauiucs B 1958 p. bararopiuni
BUMPOOyBaHHS HAa CeMUITaJaTUHCHKOMY MOJITOHI COPUYUHHUIN PYHHYBaHHS
naHAmadTy, BUITYUYCHHS 3€Meib 13 CUTbCHKOTOCIIOAAPCHKOrO 00iry, 3a0pyi-
HEHHS IPYHTIB paJIiOHYKJIiJaM1 Ha BEJTUKHX IUIOIIAX, & KUTBKICTh OHKOXBOPHX
y MPUJIETIIUX PErioHax y 2 pas3u BHILE, HIK Y CepeAHbOMY IO KpaiHi.

MixHapoIH1 AOTOBOPU 3 OXOPOHU HABKOJMIIHBOTO CEPENOBHUINA Y IIiif
chepi MOXKHA TaKOXK KJIacH(PiKyBaTH 3aJIC)KHO BiJl €JIEMEHTA HABKOJIMIITHHOTO
CepenoBHINa, MIOA0 SIKOTO HUMH IepefdaueHa oXopoHa: 1) JOroBopH IMIOIO0
OXOpOHM arMocdepH (SIKOCTI TOBITPsI, 030HOBOTO Iapy, 3MIHU KIIIMary); 2)
JIOTOBOPH IIIOJI0 OXOPOHHU TiapocdepH (MOPCHKOI 1 TPiCHOT BOH); 3) TOTOBOPH
IOZI0 OXOpOHHU JiTochepu (3emili Ta MIHEPAIBHUX PECypciB), 4) TOTOBOpHU
o710 OXOpoHH Oiochepu (KUTTS B Oymb-sKii 13 iHImmMX cdep). Pagionoriuni
3a0pyIHEHHS, CIPUYMHEH] SIIEPHUMH BUITPOOYBaHHSIMHU, MOXKYTh TOPKHYTHUCS
OyIb-5IKOT 13 X YOTHPHOX cdep, 1, IK MPaBUIIO, TOMUPIOIOTHCS HA YCi 3 HUX
3a JOMOMOTOI0 €KOJIOTTUHUX IUKJIIIB, MOBITPSHUX 1 BOAHUX MOTOKIB, a TaKOXK
yepes3 Mirpyrodi Buau [5, c.14].

ITpo karacTpodiuHicTh HACTIAKIB, SIKI HeCe y co0l BUMIPOOyBaHHS Ta 3a-
CTOCYBaHHS s11epHOT 30poi /ISl HABKOJIMIITHHOTO CEPEOBHILA 1 JIFOAMHH, MIXK-
HapoJHa CMUIPHOTA HE 3aMHUCIIOBaacs Maibke a0 KiHmsg 50-x pokis. Ilep-
IIMMU aKTaMH, SIKUMH Ha YHIBEpCAJIBHOMY PiBHI OyJIO 3MIMCHEHO CrpoOly
oOMexxuTn BUTNIPOOYBaHHS siIEpHOT 30poi, MOkKHa BBakarh KOHBEHITiIO TIPO
Binkpute Mope (1958) ta Jloroip mpo AHTapkTHKY (1959).

KonBeH11ist mpo BiAKpUTE MOpE MPSIMUX 3a00POH 1010 BUIIPOOOBYBaHHS
sepHoi 30poi HE MICTHTbh, MPOTE 3000B’SA3y€ KpaiHU-YYACHHMII CITIBIPAIIIO-
BaTH 3 KOMIETEHTHUMHU MDKHApOJHUMHU OpraHi3allisiMUd y BKMBAaHHI 3aXOJliB
I0/10 TONIEPEHKEHHS 3a0pyTHEHHSI MOPsI 200 TOBITPSHOTO MTPOCTOPY HAI MO-
peM BHACTIZOK Oyab-iKOi MisUTBHOCTI, SIKa BKIIFOYA€ 3aCTOCYBaHHS PaIioak-
THBHHMX MaTepiaiiB ado IHIIUX IIKiUTMBUX peYOBHH (4.2 CT. 25).

VY crarti 1 [{oroBopy nmpo AHTApKTHKY 3a3HA4a€ThbCsl, MO AHTapKTHUKA
MOBMHHA BUKOPHUCTOBYBATHUCH TUIHKU B MUPHUX L1IsAX. JloroBopoM 3a00poHe-
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Hi Oy/Ib-sIK1 3aX0/IM BIHCHKOBOTO XapaKTepy, 30KpeMa TakKi, SK CTBOPCHHS Biii-
ChKOBHUX 0a3 1 YKpiIIeHb, TPOBEICHHS BINCHKOBHUX MAHEBPIB, @ TAKOXK BUITPO-
OyBaHHS Oymb-sIKUX BUIIB 30poi. BiAMoBiAHO 10 CT. 5 B AHTapKTHIl TaKOX
3a00pOHSIIOTECS OyIb-sIKi sIICPHI BUOYXH 1 BUIIIJIEHHS B IIbOMY paiiOHI pajio-
aKTUBHUX MaTepianiB. BogHoyac JIoroBOpoM HE BUKIIIOYAE€THCS MOXIHUBICTD
3 METOI0 3/1MCHEHHS HAyKOBUX JIOCII/KEHb 32 Y4acTIO BCIX CTOPIH yTOau
yKJIaJaTH MDKHAPOIHI JIOTOBOPH, sKi OM mependadany mpoBeaeHHS SASPHUX
BUINIPOOYBaHb B MUPHUX IUIAX. TOMY €KOJIOTTYHOTO CIIPSMYBaHHS 0OMEKEHHS
SIIEPHUX BUMIPOOYBaHb, BU3HaUeH1 J[0oroBopoM mpo AHTapKTHKY, Y LIJIOMY He
MaloTh.

5 cepriasa 1963 p. y Mocksi Oyno ykmaneno Jlorosip mpo 3a00poHY BH-
npoOyBaHb sepHOT 30poi B arMocdepi, y KOCMIYHOMY TIPOCTOPI 1 TTiJT BOIOIO
— TaK 3BaHUM «JOTOBip MPo 3a00pOHY sIIEPHUX BUNIPOOYBaHb Y TPHOX CEpE-
oBHINAx». SIK BUILIMBAE 13 MpeamOyiIH, METOI0 YKJIaJIeHHS JOTOBOpPY CTalo,
3-IIOMIK 1HIIOTO, OakKaHHS CTOPIH MOKJIACTH Kpall 3apa’keHHIO CEpeIOBHIIIA,
SIKe OTOUY€E JIIOAUHY, padloakKTUBHUMU pedoBHMHaMu. KokHa aepikaBa-ydac-
HUILIS JOTOBOPY 3000B’SI3yE€ThCS 3a00POHUTH, 3aro0iraTu 1 He 31HCHIOBATH
OyIb-sKMX BHIPOOYBaJbHUX BHUOYXIB sAEpHOI 30poi Ta Oymab-sIKMX 1HIIHX
SIIEpHUX BHOYXIB y OyIb-IKOMY MICIIl, 110 3HAXOAUTHCS i 11 FOPUCIUKITI-
€10 abo KOHTpoJieM: a) B arMocepi; 3a ii MeKaMH, BKJIFOYAIOUd KOCMIYHUN
MIPOCTIP; ITi/T BOAOI0, BKITFOYAOUX TEPUTOPiaTbHI BOJU Ta BIAKPUTE Mope; O) B
OyIb-SIKOMY 1HIIIOMY CEPEIOBHIII, SKIIO TaKKi BUOYX MOYKE CIIPUIMHUTH BU-
MaJaHHs paJloaKTUBHUX OMAJiB 32 MEKaMU TepUTOpiaIbHUX KOPAOHIB Aep-
KaBH, MiJI IOPUCIUKIIEI0 a00 KOHTPOJIEM SKOTO MPOBOAUTHCS TAKUIl BUOYX.
Takox y4acHUKH 1OTOBOPY 3000B’SI3YIOThCS YTPUMYBATHCS BiJ] CIOHYKaHHS,
320X0YCHHsI a00 ydJacTi B MPOBEACHHI OyIb-IKUX BHUIPOOYBaIbHUX BHOYXIB
siepHOi 30poi Ta OyIb-IKUX 1HIIMX SACPHUX BUOYXIB, SIKI MPOBOIUIIUCS OU B
OyIb-sSIKOMY 31 3raIaHUX CEPEAOBHII, a00 MaJId OM BKa3aH1 HACIIIKH.

Sk 3a3HAYAETHCS B HAYKOBIM JIiTEpaTrypi, X04 JOTOBIP OOMEKYEThCS aT-
Moc(heporo, KOCMIYHUM MPOCTOPOM 1 MOPCHKUM CEPEOBHUIIEM, BiH TAPAHTYE,
10 sSAepHI BUNPOOYBaHHS HE 3aBaBaTUMYTh IIKOJU 1 MOPCHKUM €KOCHCTe-
Mam [6, c.15]. [IpoTe 0CHOBHE 3HAYEHHS I[LOTO IOTOBOPY MOJISITAJIO B TOMY, 1110
710 MOTO YKIIaJeHHs caMe aTMoc(epHi BUIPOOYBaHHSI 3aBIaBaIM HAWOLIBIITY
IITKOTY JTOBKIUJIITIO Ta 370POB’ 10 JTIFOMUHU. Y 3apyOiKHIH JIiTepaTypi BUCIOBIIIO-
€ThCs HEOE3MiICTaBHA JyMKa, 1110 3a00poHa Ha BUTIPOOYBaHHS sSAepHOT 30poi
B aTMoc(epi Ha CbOTOIHI BUKPUCTAJTI3yBajlacs y 3BHYa€By HOpMY [5, c. 3].

Pazom 3 TuM, 10TOBiIp HE 3a00pOHSE BUMTPOOYBAIBHHUX SAEPHUX BUOYXIB
MiJ 3eMJIeI0, 110 aKTHUBHO IMPAaKTUKYBAJIWCS JepKaBaMU. Y HACTYIMHI POKHU
MMiI3eMHI1 S7EPHI BUPOOYBAaHHSI TOCATAIN BEIMUE3HUX IMOTYKHOCTEH 1 HE pa3
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MPUBOAMIIY 10 BUKUIY B aTMOc(epy paJioaKTUBHUX PEUYOBHH 32 MEKaMU Te-
pUTOPIil eprkaB, K1 311MCHIOBAJIA TECTYBaHHS.

VY 1967 p. 6yno npuiinaTo JloroBip mpo NPUHLIMIHN AiSIIBHOCTI JepkKaB
M0 JIOCJII/DKEHHIO 1 BUKOPUCTAHHIO KOCMIYHOTO MPOCTOpPY, BKItouatoun Mi-
cAlb Ta iHII HeOecHi Tita. BiamoBimHO 10 CT. 4 Aep)KaBH-yYaCHUII JOTOBOPY
3000B’A3yBajlCsl HE BUBOAMTU Ha OopOITY HaBKosIO 3emili Oyab-iKi 00’ €KTH
3 iAEpHOI0 30po€r0 a0 Oyab-SIKUMH BUAAMHU 30pOi MacoBOTO 3HUILEHHS, HE
BCTAHOBJIIOBATH TaKy 30poi0 Ha HEOSCHHX TiJlaX 1 HE PO3MILIYBaTH ii B KOC-
MIYHOMY MPOCTOPi OyAb-SIKUM 1HITMM YHHOM. Takox OyJI0 3aKpiIjIeHO MOJI0-
JKeHHs, o0 Micsip Ta iHII HEOECHI Tijla MOBUHHI BUKOPUCTOBYBATHUCSI BH-
KJIIOYHO B MUPHHUX IIUJISAX, a BUIPOOYBaHHS Ha HUX OyIb-sIKUX BHIIB 30poi
3a00pOHSIETHCA.

VY tomy x pori nepkaBu JlaTmHChKOI AMepuKH mianucanu J{orosip mpo
3ab0opony siaepHoi 30poi B Jlarnncekit Ameputti (lorosip Tnarenonko), HOp-
MH SIKOTO HEBJIOB31 OyJIM 3aKpiIlieH] Ha yHIBepcalbHOMY piBHI B JloroBopi npo
HEPO3MOBCIOKEHHS SAepHOT 30poi.

JloroBip mpo HEPO3MOBCIOMKEHHS siiepHOi 30poi (1968) He MiCTUTB XKO-
HOTO TIOJIOKEHHS, Y SIKOMY OM HIIUIOCS PO OXOPOHY JOBKULIA. Taka oxopoHa
3MIACHIOETRCS JIUIIIE OMTOCEPEIKOBAHO, Yepe3 MiHIMI3aIlil0 MOXKITUBOCTEH Jep-
kaB 371licHIOBaTH aaepHi BunpoOysanHs. Ct. 1 JloroBopy 3a00poHsie neprka-
BaM, 110 BOJIOAIIOTH SAEPHOIO 30pO€to, MepenaBaTH 110 30poro abo KOHTPOJIb
HaJl HEI0 HEeSIGPHUM KpaiHaM, a TaKoX JIoroMarary y ii BUpoOHHUIITBI UK IpHU-
no6anHi. CT. 2 3000B’513y€ HEAACPHUX YYACHHUKIB JOTOBOPY HE ONEP)KYBaTH
siIepHOi 30poi, He BUPOONATH 11 1 He TOOUBATHUCS 3 IIEI0 METOI Oyab-uue€i
JTOTIOMOTH.

HactynmHuM nOKyMEHTOM, SIKW BCTAHOBIIIOBAB TIEBHI OOMEXEHHS Ha BU-
npoOyBaHHS sSAepHOI 30poi, craB J[oroip nmpo 3a00poHy pO3MIIIEHHS Ha JIHI
MOpIB 1 OKeaHiB Ta B HOro Haapax saepHOi 30poi Ta 1HIIMX BUIB 30poi Ma-
coBoro 3HumIeHHS (1971). JlepkaBu-ydacHHUIll JOTOBOPY 3000B’s3a/IUCS HE
BCTAHOBIIIOBAaTH 1 HE PO3MIIIlyBaTH Ha JHI MOpPIB 1 OKEaHIB Ta B HOoro Haapax
3a 30BHIIIHBOI0 MEXEI 30HU MOPCHKOTO JHA OyIb-sKy sepHY 30poro abo
Oyab-sKi 1HII BUAM 30pOi MAacOBOTO 3HMIIEHHS, & TAKOXK CIOPYIH, ITyCKOBI
YCTAHOBKH 1 Oy/Ib-sIKi 1HII MPUCTPOI, CIICiaIbHO pU3HAYCHI J1sl 30epiraH-
Hs, BUIPOOYyBaHHS a00 3aCTOCYBaHHsI Takoi 30poi. 3000B’sA3aHHS CTOCYIOTh-
Csl TAKOXX 30HM MOPCBHKOTO JHA, 32 BHHATKOM Ti€i ii YaCTUHU, 110 HAJICKHUTH
710 IpUOEepPEeKHUX JiepKaB a0 3HAXOAUTHCS Mij i1 TepUTOPiaIbBHUMH BOAAMHU.
Sk cipaBeUIMBO 3ayBaXKy€eThCs B JITEpaTypl, OCHOBHUM HEIOIIKOM JOTOBOPY
CTaJo Te, 110 BiH BCTAHOBIIOE JIMIIE PEXKHUM YaCTKOBOI AeMiliTapu3aiii 3a-
3HAYEHHUX CEPEOBHILL, IPU OMY HE MOUIUPIOETHCA HA Oy/b-sIKE 1HILIE BOTHE

cepenonuiuge [7, c.179].
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VY tpaBHi 1973 poky B Mixkaaponaomy cyni OOH Briepie Oysio mopyiie-
HO JIBI CTIPaBH 11010 BUTIPOOYBaHHS siiepHO1 30poi: ABcTpatis npotu dpanirii
ta Hosa 3emanzis npotu @panirii. CripaBu CTOCYBaIKCs HETATUBHUX HACII-
KiB Bi BUIPOOyBaHb B THXOMy OKeaHi siepHO1 30poi ppaHIy3bKUM YPSIOM.
30KkpemMa, HIIIoCs Mpo Te, IO TaKi BUIIPOOYBaHHS CIIPHYMHSIIOTH BHITAaHHS
paioaKTUBHHUX OMajiB Ha Teputopito ABctpamii, HoBoi 3enanmii, ocTpoBiB
Kyka, Hiye 1 Tokenay. Ypsanu ABctpauii Ta HoBoi 3emannii npocunu Cyn Bu-
HECTH PIIICHHS PO Te, IO MPOIOBKEHHS aTMOc(hepHuX BUTIPOOyBaHb siaep-
HO1 30poi B MiBACHHIN YacTHHH THXOTr0 OKeaHy HECYMICHE 3 ICHYFOUUMH HOP-
MaMH MiXKHApOIHOTO TpaBa, 1 MOCTAHOBUTH, 100 ypsa DpaHIii MPUNUHUB
ix. Y pesyabrari Cyna 3000B’s13aB ypsia @paHilii yrpuMaTrcs BiJl TOIATBIIOTO
BHUNPOOYBaHHS siepHOT 30poi Ha 11iHi TepuTopii. Hagani ®pantis y dopmi piz-
HOMaHITHUX MyOMYHHUX 3asB, 3po0ieHux y 1974 pori, orojgocuia nmpo CBii
HaMip MiCJIsI 3aBEPIIECHHS cepii BUMPOOyBaHb B aTMOC(epi OBHICTIO TPHITH-
HUTH MTPOBEJICHHS TAKOTO POy BUITPOOYBAHb.

BaxxnmuBum KpokoM y 3a0e3redeHH] OXOPOHH JOBKULISA CTAJIO MiAMUCaH-
Ha 3 munHSa 1974 poxy Mixk CPCP 1 CIIHA JloroBopy 1010 0OMeXeHHs Mij-
3eMHUX BUIIPOOYBaHb siiepHOi 30poi (HaOyB unHHOCTI 11 rpymaas 1990 poky).
JloroBopom 0Oyiio 3a00pOHEHO TIPOBEICHHS ITiI36MHUX BUITPOOYBaHb SICPHOL
30poi motyxHicTio moHaa 150 kinoroHH. CTOpOoHM 3000B’sA3aTHCs 3MIHCHIO-
BaTH BCI JI03BOJICHI BUMIPOOYBaHHS TUTBKH B MEXKax CIEIiadbHO MO3HAYCHUX
paioHiB 11 BUMPOOyBaHb, BUKOPUCTOBYBATH HaIllOHAIBHI TEXHIYHI 3aCO0H
KOHTPOJIIO, HE YMHUTH TICPEIIKOJ aHAJOTIYHUM 3ac00aM KOHTPOIIIO IHIIOTO
OOKY, IMTOTOMIINCS OOMIHIOBATHCS HEOOX1AHOIO 1H()OPMAITIEIO 71T YTOYHEHHS
OIIIHOK TIOTY>KHOCT1 BUOYXIB.

JloroBip mpo MisTIbHICTH JepkaB Ha Micsri Ta 1HIMUX HEOSCHUX TiJIax
(1979) y ct. 3 3akpinuB 000B’ 30K AeprKaB-y4aCHUIb HE BUBOAUTH Ha OPOITY
Micsiis abo Ha 1HIIY TPAaeKTOPito MOJBOTY A0 Micsiist abo HaBKkoJ10 Hel 00’ €k-
TH 3 SIIEPHOIO 30pOEI0, @ TAKOXK HE BCTAHOBIIOBATH 1 HE BUKOPHUCTOBYBATH
Taky 30poro Ha moBepxHi Micsis abo B fioro Haapax. Bapro 3ayBaxuTu, 110
came TICIIsl MPUHHSATTS IHOTO TIOTOBOPY BEIMYE3HUI IPOCTIP, NOCTYITHUH JUIs
OCBOEHHS JIFOICHKOIO JISUTHHICTIO, aJIe He HAJIS)KHUH TEPUTOPIT KOIHOT 13 Aep-
KaB — AHTapKTHKa, KOCMIYHHH MMPOCTIpP, THO MOPIB Ta OKeaHiB, 0()OPMHUBCS Y
30HY, BUIBHY BiJ siIEpHOT 30poi.

Hapemti y 1996 porti 6yno yknageno JIoropip mpo BCEOCSIKHY 3a00po-
HYy sIepHUX BUIIPOOyBaHb. Y MpeaMOyili JOKYMEHTY, 3-TIOMIXK 1HIIOTO, CKa-
3aHoO, 1O 1ei J[oroBip 3MOXke BimirpaTd Baromy poJib y CIpaBi 3aXHCTy Ha-
BKOJIMIITHBOTO cepenopuia. KoxkHa epkaBa-ydacHHIS 3rigHo 3 JloroBopom
3000B’SI13y€ThCSI HE JIOIMYCKATH YKOMHUX SIIEPHUX BUOYXIB HA TEPUTOPIi, 110
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3HAXOAMUTHCA i ii FOPUCIUKIIIEI0 A00 KOHTPOJIEM, a TAKOXK YTPUMYBATHUCS BiJ
CIIOHYKaHHSI, 3a0X0UeHHs a00 Oy/b-sKO1 y4acTi y IPOBEICHHI OYy/Ib-SIKOTO BH-
poOyBAIBHOTO BUOYXY sIIEpHOT 30p0i 1 Oy/1b-KOTO 1HIIIOTO SIZIEPHOTO BHOYXY.
[Ipote 10 ChOTOHI JOTORIP TaK 1 HE HAOYB YUHHOCTI, IO 3aCBITIY€ HETOTOB-
HICTb SIIEPHUX JepKaB 0 HOro BUKOHAHHS.

VY xBiTHI 2014 poxy MapmamioBi OcTpoBu 3BepHYyIUCS 10 Mi>KHapOIHO-
ro cyny OOH 3 nmozoBamu nnpotu Benmukoo6puranii [8], [lakucrany [9] Ta [Hmii
[10], oOBHHYBarouyrOUH 11i AeprKaBH B TopylieHH] JJoroBopy nmpo Hepo3moB-
CIOIDKCHHSI SIZIEPHOI 30pOi 1 BIMOBIIHUX 3BUYAEBUX HOPM. Y TO30Bi MPOTH
BenukoOpuTanii MoBa HIuTa Ipo Te, M0 MakKe Yepes3 M ATh ACCATUIITH IiCIIs
nignucanHs 1 parudikaiii JloroBopy nmpo HEpO3MOBCIOMKEHHS SACPHOI 30poi
1151 IepKaBa, K 1 paHiiie, 30epirae i moCTIHHO MOIEPHI3YE CBiH sIepHUl apce-
Han. lle, Ha mymxy MapmamioBux OcTpoBiB, CBIAUUTE PO HECIIPOMOXKHICTD
BenukoOpurtanii BUKOHATH CBOi 3000B’s13aHHsI BiAMOBIAHO 10 JloroBopy, a Ta-
KO 3BUYAEBUX MDKHAPOAHO-IPABOBUX 3000B’s3aHb, 110 CTOCYIOThCS Iepe-
TOBOPIB 3 MPUITMHEHHS TOHKH SIIEPHUX 030pOEHD 1 SIIEPHOTO PO330pOEHHS. Y
nonanHi npotH [Haii MapmasmioBi OCcTpoBH 3a3HaYar0Th, IO HA iX TEPUTOPIi
BIIPOSIOBXK 1946-1958 pokiB Oyn0 mpoBeaeHo 67 sAepHUX BUIPOOYBaHb. IX
HACJIIKY B1IOOPaKAIOTHCS JOTEIEp Ha JFONCHKIN MOMYAIi 1 HABKOJIUIITHBO-
My cepeloBHUIIli. 30KpeMa, BeIHKa KIJIbKICTh OHKOJIOTTYHUX 3aXBOPIOBaHb BU-
HUKA€ 4yepe3 BKMBaHH 3apaxkeHoi ki Ta Boau. Y xoBTHI 2016 poky MixkHa-
poruwuii cyn OOH 3anumuB cipaBy 6€3 po3misay MO CyTi, OCKIIbKY HE BUSIBUB
MIJICTaB JUIsl CIIOPY MK JIep KaBaMH.

Takum unHOM, YNpoAoBk OocTaHHIX 60-U POKIB B MUTaHHIX MPABOBOTO
pEryiioBaHHA TECTyBaHb siAepHOI 30poi MIXHApOIHA CHUIBHOTA MpPOMIILIA
NUISX BiJ HE3HAYHUX OOMEKEHb Ha MDKHAPOIHUX TEPUTOPIAX 0 CIpoOHU
MOBHOI 3a00pOHU OyAb-IKHX AEPHUX BUMPOOYyBaHb. Lle CBIAUNTE PO MEBHY
€BOJTFOIII0 PO3YMIHHS IIKIUTMBOCTI TaKOi MIsTTBHOCTI JIS 30POB’ S JIFOMUHU
Ta HABKOJMIIHBOTO cepenoBuia. OCHOBHOIO METOI0 YKIIAJEHHS JOTOBOPIB
npo oOMEXEHHs sIIepHUX BUIPOOyBaHb Oyno i 3anuinaeTbest 3abe3rneyeH-
HSl KOJIEKTUBHOI O€3MeKH, TePMiH «HABKOJIUIIHE CEPEAOBUIIE» B IX TEKCTaxX
TPAIUBIETBCS PIAKO a00 BiACYyTHIH. X04 MIKHApPOJIHA CHIJIBHOTA CTBOPHIIA
IPOrPECUBHY MPaBOBY 0a3y, CIPsIMOBaHY Ha OOMEXEHHS AISUIBHOCTI MO0
TECTyBaHHA siZiepHOI 30poi, MpOOIEMHUM MUTAHHSAM 3aJIUIIAEThCS 3a0e3re-
YeHHsI BUKOHAHHS OKpEMUX 3000B’s3aHb. 30KpeMa, K CIYIIHO 3ayBaKylOTh
B HAyKOBIi#l jiTeparypi, HemoTpuManHs Pocilicbkoro denepaliiero moa0KeHb
Bynanemrcekoro MeMopaHAyMy CTaBUThH i CyMHIB €(EKTUBHICTH yChOTO
MeXaHI3My SIICpHUX TapaHTiil, 3anmpoBaKeHOro B paMkax JloroBopy mpo He-
PO3MOBCIOKEHHS siepHOi 30poi [11, ¢.19]. 3a Takux oOCTaBHH peai3alis
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MI>KHAPOIHO-TIPABOBUX MPUITUCIB 1010 TPUITUHEHHS SACPHUX BUIPOOYBaHb,
13 BpaxyBaHHSIM TJIOO0AIBHUX EKOJOTIYHUX 3arpos, skl Hece B co0i1 sjepHa
30p0si, 3aITUINAETHCS BAXKITMBUM 3aBJAaHHSM Ha IEPCIICKTUBY.
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I'punan O. A. MixkHapogHO-IPaBOBi 00MesKeHHS AislJILHOCTI 3 BUIIPOOYBaH-
HS s1/iepHoI 30poi: eKOJIOTIYHUI acleKT

VY crarTi po3KpUTO CydacHHWH CTaH MI>KHApOAHO-IIPABOBOTO 3a0€3MEUEHHS 0XO-
POHU JOBKIJUIS BiJl HACHiAKIB TeCTyBaHHS siAepHOI 30poi. 3 Li€l0 METOI MpoaHa-
J30BaHO MOJIOKEHHSI OKPEMUX MIKHAPOAHUX JOTOBOPIB, SIKUMH BCTaHOBJIEHO 00-
Me)KEHHsI Ha BUNPOOyBaHHS siAepHOI 30poi (cepen sikux — KoHBeHIist po Biakpute
Mmope (1958), Jloroip mpo Autapkruky (1959), lorosip npo 3a00poHy BUIIPOOYBaHb
siepHoi 30poi B arMocdepi, y kKocMiuHoMy mpocTopi 1 mig Bogoto (1963), Jlorosip
PO MPHHLUIHK AiSTBLHOCTI Jep)KaB MO JOCIIIKEHHIO 1 BUKOPHUCTAHHIO KOCMIYHOTO
pocTopy, BKIFoYaroun Micsip Ta iH1 HebecHi Tia (1967), Jlorosip npo HEpO3IoB-
CIOIDKCHHS siiepHOi 30poi (1968), JloroBip npo 3a00poHy po3MillieHHS Ha JTHI MOPIB 1
OKeaHiB Ta B fioro Hajapax siiepHoi 30poi Ta 1HIIMX BUIB 30poi MacOBOI0 3HHUIICHHS
(1971), JloroBip moao oOMexKeHHS MiJ3eMHUX BUIIPOOYBaHb siepHOi 30poi (1974),
JoroBip npo BceocsbkHy 3a00poHY siepHHX BHIIPoOyBaHb 1996)), a Takok MikHa-
POAHY CyZIOBY MPAKTUKY B Lii cdepi.

KurouoBi cioBa: saepHa 30posi, saepHi BUIIpoOyBaHHSI, HABKOJIMIIHE CEPEOBHU-
1ie, Mi>KHaApOAHUH JTOTOBID.

Hrytsan O. A. International legal limits in nuclear weapons testing: ecological
aspect

In the article it is researched the modern condition of the international legal
provision of environmental protection from nuclear weapons testing consequences.
With this aim the author analyses the regulations of separate international treaties
establishing the limits for nuclear weapon testing (among them the Convention
on the High Seas (1958), the Antarctic Treaty (1959), the Treaty Banning Nuclear
Weapon Tests in the Atmosphere, in Outer Space and Under Water (1963), the Treaty
on Principles Governing the Activities of States in the Exploration and Use of Outer
Space, including the Moon and Other Celestial Bodies (1967), the Treaty on the
Non-Proliferation of Nuclear Weapons (1968), the Treaty on the Prohibition of the
Emplacement of Nuclear Weapons and Other Weapons of Mass Destruction on the
Sea-Bed and the Ocean Floor and in the Subsoil thereof (1971), the Treaty on the
Limitation of Underground Nuclear Weapon Tests (1974), the Comprehensive Test
Ban Treaty (1996)), as well as international court practice in this area.

Keywords: nuclear weapons, nuclear testing, environment, international treaty.
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CYB’€EKTUBHE MNMPABO AK OB’EKT

KOPIMNMOPATUBHUX BIAHOCHWH
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OO6’exTHBHI MOTPEOH PO3BUTKY IMBUIBHUX BIJIHOCHH BHKJIMKAIH HEOO-
X1THICTh 3’SICYBaHHSI OCOOJTMBOCTEH MPABOBITHOCHH Y OpTaHi3aIisX KOpPIO-
PaTUBHOTO THUIY 3 OIVISALY Ha JOBOJI MPOOJEMHUN PyX HIOAO PETYIIIOBAHHS
KOPIIOPaTUBHUX BITHOCHH Y 3aKOHOMABUIN cepi, y BHYTPINIHIX aKTaxX Ta, sIK
HACJIIJIOK, TOSIBY BEIMUYE3HOI KIJIbKOCTI KOPIOPATUBHUX CYJJOBHX CIOPIB. 3BU-
YaifHO, CIIp € HAacHiAKOM KOH(IIKTY, KM BUHUKAE, PO3TOPTAETHCS 1 YACTO
HaBiTh HE NMPHUIUHAETHCA 3 PO3B’SI3aHHAM CIIOPY CyZloM. BiH TpuBae Ta mopo-
JDKY€ 1HIT KOH(IIKTH, [0 HAIIAPOBYIOTHCS, 1 TOPKAETHCS HE JIMIIE THX OCi0,
SIK1 BTATHYTI Y HbOTO, a MOPYLIy€ MpaBa Mai’e BCIX 1HBECTOPIB, 110 BKJIAJIN
CBO1 KOIITH B KOPIIOPATUBHY OPTaHi3allilo, a TAKOK HETaTUBHO BIOMBAETHCS
Ha IHBECTHUIIIHHOMY KJIiMaTi B YKpaiHi 3arajiom. Bigrak 3aroctpuiocs nuraH-
Hsl TIPO MIPABOBY NPUPOY LUX KOH(MIIKTIB Ta IX 00’ €KTH.

[TutanHs 00’ €KTIB KOPIOPATUBHUX BIAHOCHH (TIPaB) € TOCUTH CKIIATHIM,
110 HE JI03BOJISIE JaTH OJHO3HAYHY BiAMOBiAb Ha HHOTO. Lle onuH 13 THX Hanpsi-
MIB JTOCJIK€Hb, HABKOJIO SIKUX ChOTOIHI BEIYyThCS TOCTP1 IUCKYCii. Y 1opH-
JTUYHIN JTITEpaTypi CIpaBEeIJIMBO 3a3HAYAETHCS, 1110 KOPIIOPATUBHI B1IHOCUHH
MICTATh €JICMEHTH SIK PEYOBHX, TaK 1 3000B’s13aJIbHUX BIIHOCHUH. 3BiJICH MPO-
O1eMa BU3HAYCHHS 1X 00°€KTa, aJKe 3araJbHOBU3HAHOIO € T€3a, 1110 00’ €KTOM
3000B’s13aJIbHUX MIPABOBITHOCHUH € [IiT 3000B’43aH0T 0c00HU, a 00’ €KTOM pedo-
BUX MIPABOBITHOCHH — peyi.

MeTo1o cTaTTi € aHaNI3 Cy0’ €KTUBHOTIO ITpaBa Ik 00’ €KTY KOPIIOPaTUBHUX
MPaBOBITHOCHH.

Bianosigao mo cr. 167 T'ocnogapcekoro komekcy Ykpaiam (mami — 'K
VYkpaiHu) KOpopaTUBHUMHU BITHOCUHAMH € BITHOCHHH, 1110 BUHUKAIOTh, 3Mi-
HIOIOTBCS Ta MPHUIMHAIOTHCS 100 KOPIOPATUBHUX IpaB. Yn € MOXiTHUM 3
HaBe/IeHOI HOPMH, 110 00’ €KTOM KOPIOPAaTHUBHUX BIJIHOCHH € caMi KOopIopa-

TUBHI 1paBa? 3ayBakKUMO MPO JTUCKYCIHHICTh TAKOTO MiAXOAY, OCKUIBKH MH-
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TaHHSI PO 00’ €KT BiAMOBITHUX BITHOCHH BUPIIIYETHCS BYUCHHUMH TIO-PI3HOMY.
3Ba)KKMMO, IO 3arajioM JI0 yBaru 6epyThCs PEeTyISITUBHI KOPIIOPAaTUBHI MPaBo-
Bi 3B’SI3KM, OJJHAK OCTOPOHB 3aJIUIIAIOTHCSI OXOPOHHI, K Ti, U0 BUHUKAIOTh
Ha T1/ICTaB1 MOPYIICHHS (OCIOPIOBAHHS, HEBU3HAHHS) UM CTBOPEHHS 3arpo3H
HNOpYIIEHHS Cy0 €KTUBHUX KOPIIOPATUBHUX IMpaB Ta/ab0 KOPHOpPATUBHUX i1H-
TepeciB IX yYaCHHKIB.

VY IOKTpHHI SIK IUBIJIBHOTO, TaK 1 TOCIIOAAPCHKOTO MpaBa HE ICHY€E OTHO-
CTAalHOCTI MAXOAIB MO0 BYCHBb PO 00’ EKT KOPIIOPATUBHOTO BiTHOIICHHS.
Takumu 00’ €KTamMu 3aIPOITOHOBAHO BBAXKATHU: aKIlii, MAMHOBI Oyiara, MOBeIiH-
Ky iX y4acHHKIB (aKIioHEpiB) MIOMO 3IIHCHEHHS CBOIX IpaB Ta 00OB’S3KiB,
nii cy0’€KTiB KOPIOPATUBHKUX BITHOCHH, JIsTTbHICTh TOBAPUCTBA 1 PE3yJIbTaTH
HOTO MisUTBHOCTI, caMi CyO’€KTHUBHI KOPIIOPaTHBHI IIpaBa.

VY 3B’s3Ky 3 PI3HUMU MO3UIISIMH BYCHUX IIOA0 00’€KTa KOPIIOPATUBHUX
BITHOCHH BapTO 3ayBa)KUTH Ha BIJICYTHOCTI YITKOI CHCTEMH BYEHB MPO HHOTO.
Le mosicCHIOETBCS TUM, 1110 HAYKOBII, SIK1 BUCIOBIIOIOTH AYMKY I110JI0 0OpaHo1
KaTeropii, 32 OCHOBY JIOCJIIPKEHb O€pYTh Pi3HI MiXOIU — YK TO 00’ €KT TIPaBO-
BIJIHOIIICHHS, UM TO 00’ EKT TpaBa, SKi € 32 CBOIM XapaKTEPOM Pi3HUMH.

OcTaHHIM 9acoM Yy MPaBOBIH JiTeparypi Mmoyaau 3’ IBISATUCS HAYKOBI I10-
3ULT 11010 BU3HAHHS KOPNOPAMUBHUX NpA8 AK 00 €Kmie KOpnopamueHux
npasosionocun. 3oxkpema, 1. B. Cnacubo-®areeBa Bkasye Ha Te, IO BIACYT-
HICTh Y IIUBUTICTHII TTOHATTS KOPIIOPATUBHUX IPaB SK MpaB Cy0’ €KTUBHUX —
IPaB YYaCHHKIB rOCIOIAPCHKOr0 TOBAPUCTBA (MAaHOBHUX Ta HEMAHOBHX) ...
BUMAarae BUPOOJIEHHS CyJaMH BiJIMOBIAHOI JOKTPUHU JIs ONEPYBaHHS HUMHU
K 00’ €KTaMH IUBLTHHUX MPaB MPH BUpimeHH1 cropis [1, c. 19-20].

3 mpuBOly 03HAYEHOTO MUTAHHSA MO BUCHUX 13 BUBHAHHSA KOHCTPYK-
il «1IpaBO Ha MPABO» € PI3HUMU. MOXKHA 3BEPHYTH YBary Ha iCHYBaHHS JBOX
MiIXO/IIB, 32 SIKUMH a00 BU3HAIOTh ICHYBaHHS BIIIOBIIHOI KOHCTPYKIIii, a00
KaTeropru4Ho 11 3a1epevytoTh.

[Ipotu BU3HAHHS Cy0’€KTUBHOTO MpaBa 00’ €KTOM MpaB YCTAHOBJICHO Ha-
CTYITHI apTyMEHTH: TIO-TIepIIie, IPABO came 1o co0l, y BIAPHBI Bij Ti€l MiHHO-
CTi, sIKa € WOr0 00’ EKTOM, HE MOXE CITY>)KHTH CIIPaBi 3a/I0BOJICHHS 1HTEPECiB
Y4acHHUKIB 000pOTY, 1110 3a/I0BOJIBHSIETHCS HE MIPABOM, a JisIMU 3000B’I3aHUX
0Ci0, y TOMY YHCJIi IOJI0 peuei (HapuKIIaI, 3 iX mepeaadi, peMoHTY, 00pOOKH
TOIIO); MO-ApYyTe, 3 TOUKH 30pYy TEOopii MPaBOBITHOCHH 3MICT OJHOTO MPaBO-
BIJIHOIIICHHSI HE MOXKe OyTH 00’€KTOM IHIIIOTO ITPABOBITHOIICHHS; Y paMKax
KOHTHHEHTAIbHO-TIPABOBOI CUCTEMH LIUBLILHOTO MpaBa BU3HAHHS MAHOBUX
MpaB caMOCTIHHUM 00’ €KTOM ITpaB HEMOXKIMBO Yepe3 BIJICYTHICTh BiAMOBIJI-
HOTO TIPABOBOTO 1HCTPYMEHTapito Ta (Ii¢ HAaHTOJIOBHIIIIE) HEOIIBHICTD 1 Ha-
BiTh HEPO3YMHICTb.
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3okpema, B. A. benoB 3a3Hauae, 1m0 00’ €KT MPaBOBITHOIICHHS HE MOXE
CHIBIMAAATH 3 HOTO 3MICTOM — Cy0’€KTUBHUM MPABOM Ta IOPUIUIHUM 000B’ 13-
KOM. 3arajjoM MO)KHa HOTOJUTHCH 13 TaKUM IAXOJO0M, ajie 3 OJHI€I0 OOMOB-
KOIO, — SIKIIO BIJMOBIIHI «IpaBO Ta O0OB’S30K» CKJIAAIOTh 3MICT IIHOTO
(KOHKPETHOT0) TPAaBOBiAHOMIEHHS. UM ICHY€ MOXJIMBICTh BU3HATH 00’ €KTOM
MPaBOBITHOIICHHS Cy0’€KTUBHE MPaBO, SIKE € 3MICTOM IHIIOTO MPaBOBITHO-
IIeHHs! (HampuKiaa, 00’ €KTOM OXOPOHHOTO MPaBOBITHOILIEHHS — MPaBo, 1110
CKJIAJIa€ 3MICT PETYISATUBHOTO MPaBOBIIHOIICHH:)? 3 1Ib0T0 TIpHBOaY B. A.
benoB yxxe He Takuil KaTerOpUYHUH 1 IEPEBOJUTH OKPECICHE MUTAaHHS Y ce-
py IHUCKycii, 3a3Ha4arouu, M0 MpaBa Ta 00OB’SI3KHM B3araii JOCTaTHbO IMPO-
OJleMaTUYHO BU3HABATHU 00’ €KTaMU IpaB Ta 00OB’SI3KiB, K1 CKJIAIal0Th 3MICT
IHITUX TTPABOBITHOCHH, OCKUIBKH «ITPUKPITIJICHHS TIpaB Ta 000B’SA3KIB 10 iX
HOCI{B 3IHCHIOETHCS 3a JOTIOMOTOIO MPABO3/IaTHOCTI, a HE 1HIIHMX Cy0’ €KTHUB-
HHX MpaB [2, c. 66].

[IpoTe BapTO 3BepHYTH YBary il Ha MPOTHIICKHY HAYKOBY MO3HUIII0. 30Kpe-
Ma, 33 BACHOBKaMH HIMELLKUX MaHAeKTHCTIB XIX CTOIITTS, Kl BiICTOIOBAIN
KOHCTPYKIIIIO «IIPaBO Ha MPaBO», BOHA LILITKOM y3TO/IXKY€EThHCS 13 BUHANICHOIO
PUMCBKUMHU IOPUCTAMU KOHCTPYKIIEIO «0Oe3TIIeCHUX pedeii», sika Mmo3Havana
MaifHOBI IpaBa. 3 ypaxyBaHHSM IIbOTO MOXKHA BUIUIMTH TaKl apryMEHTH, 1110
CBIJTYaTh Ha KOPUCTH BU3HAHHS Cy0’€KTUBHUX IPaB CaMOCTIHUMH 00’ €KTa-
MHU: TIO-TIepIlie, BOHU MAIOTh I[IHHICTb; MO-APYTe, BOHU MOXYTh NEPEXOIUTH
BiJl OJIHIET 0cOOM 10 1HIIIOT; MO-TPETE, BCTAHOBJICHHS IMpaB Ha MpaBa J103BO-
JTUTH 3a0e3MeYnTH MOBHOTY MPABOBUX MOXKIUBOCTEH iX Bomoaumsls [3, c.
328]; mo-ueTBepTe, y KOHCTPYKIIIi «IIpaBO HA MPaBO» OCTAaHHE MPABO € 00’ €K-
TOM 1HIIIOTO TIpaBa, 110 € TPABOBUM IHCTPYMEHTOM Tiepenadi npas [4, c. 133].
[IpuXuabHUKK Takoro miaXoAy OyayIOTh BIACHY apryMEHTAIlll0 Ha TOMY, 1110
TaKi KOPIIOpaTHBHI MpaBa MAarOTh BAPTICHY OIIHKY, MOTPAIUISIOTH 10 chepu
LMBUILHO-TIPABOBOTO PETYTIOBAHHS 1 CTAIOTh 00’ €KTOM LIMBUILHUX TPaB, a e
O3Hayae, M0 3 MPUBOY TAKUX 00’ €KTIB B YUYACHHUKIB KOPIOPATUBHUX BiAHO-
CHH TIOCTIHHO BUHUKAIOTh TIEBHI IpaBa Ta 000B’SA3KH.

SIKuM K€ YMHOM YCTaHOBIIOETHCS BapTICHA OI[IHKA KOPIOPATUBHUX IPaB
SIK 00’ €KTIB KOPIIOPAaTUBHUX BITHOCWH? 3aKOHOMABEIh JA€ BIJIOBIIb HA II€
3alUTaHHs 4epe3 MopsioK (OpMyBaHHS CTaTyTHOTO KariTally TOBapHCTBA.
Bapro 3BepHyTH yBary, mo y 4. 2 c¢t. 115 [{uBinbHOTO Koniekcy Ykpainu (maumi
— K Ykpaiau) mig BKJIa10M 0 CTaTyTHOTO (CKIIaEHOTO) KaIiTaay Tocroaap-
CHKOTO TOBapHCTBA PO3YMIFOThCS TPOIIIi, IIIHHI Marepu, iHII pedi abo matinosi
Yy THWE BIOUYIHCYBAHI NPABA, WO MAIOMb 2POULOBY OYIHKY, SIKIIO 1HIIIE HE BCTA-
HOBJIEHO 3aKkoHOM. Kpim Toro, 4. 1 cT. 23 3akony Ykpainu «IIpo akiioHepHi
TOBApUCTBA» MICTUTH MPABUIIO, 32 SIKUM Y pa3l pO3MIIlEHHS aKI[IOHEPHUM TO-
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BapucTBOM (nani — AT) miHHMX mamnepiB ix oriarta 3MiHCHIOETHCS TPOIIOBH-
MU KOIITaMHu a0 3a 3ro/I0l0 Mi’K TOBapUCTBOM Ta 1HBECTOPOM — MALHOBUMU
npaeamu, HeMauHOBUMU NPABAMU, U0 MAIOMb 2POULOBY 8apmMicmb, ITIHHUMHU
nanepamu, iHwum matinom. BignosigHo mo cr. 190 LUK Ykpainu mMaliHOM sk
0COONIMBUM 00’€KTOM BBa)KalOTHCA OKpEMa piy, CYKyIHICTh pedeid, a TaKox
MaiHOBI ITpaBa Ta 000B’s13kH. [IpaBo, 1m0 Ma€e BapTiCTh (MIHOBY, CTIOXKHUBYY), €
MafHOBHM 1, SIK HACJIiJIOK, Ma€ BU3HABATUCS MatHOM. 3BaXKMMO, 1110 TaKi mpa-
Ba (MaifHOBI1) y JTaHOMY pa3i MarOTh HE PEKHUM Cy0’€KTHUBHHMX TPaB, a MalOTh
BH3HABATUCS 00’ €KTOM 1HIIOTO KOPIOPATUBHOTO MpaBa (KOHCTPYKIIIS «IIPaBoO
Ha TIPaBoO»).

HacTtynHuMm acniekrom, KUl MICTUTBCSI y 3aKOHOAABCTBI Ta CBIAYUTH Ha
KOPUCTH HEOOX1THOCTI BU3HAHHS KOHCTPYKIIT «IIpaBO Ha MPaBOY, € MOJIOKEH-
Hs cT. 316 LIK VYkpaiaum. 3okpema, 4. 1 mi€i cTarTi 3aKpiIuiioe, MO MPaBOM
BJIACHOCTI € MPaBoO 0CcOOM Ha piu (MaifHO), a y BXKe 3rajayBaHii cT. 190 mporo
* Komekcy mo ckiagy maifHa BiHECEHO ¥ MalHOBI mpaBa. | ocTaHHIM Mo-
MeHTOM, 110 Mae 3akpimieHHs y K VYkpainu Ta miaTBeppKye Hally Mo3u-
110 IITOJI0 TOCITIPKYBaHO1 KOHCTPYKIIii, € mpaBuiia cT. 177, y sikiit 10 00’ €KTiB
IIMBUIBHUX TIPaB BIIHECEHO IiHHI TMarepy SK Pi3HOBHUJ peyeH, K HACIIIOK,
aKIii K 0e3IOKyMEHTapHI I[IHHI TTanepu — 11e 00’ €KT PeYOBUX TpaB. 3 ypaxy-
BaHHSIM TOTO, IO 3MICT aKIIii CKJIaJIal0Th TaK 3BaHI «IpaBa 3 aKIlii» (MaliHOBI
Ta HEMaHOBI KOPIIOPATUBHI IIpaBa), MOYKHA JIMTH BUCHOBKY, IO TaKi IMpaBa
MOXXYTbh OyTH 00’ €KTOM KOPIOPATUBHUX BiTHOCHH.

P. CaBatbe akiieHTYBaB yBary Ha TOMY, 1110 B€ICHHS MOBH MO MIPABO BIIac-
HOCTI Ha MpaBa € TUM CII0COOOM IOPUANYHOI TEXHIKH, IKHH J03BOJISIE HAM BU-
3HAYMTH MMOBHOTY MpaB, Mpo sKi e MoBa [5, ¢. 90]. ¥ mopanpmiomMy BUCHHA
BU3HAE, IO BHPA3 MPO «IIPaBO BIACHOCTI HA MPaBO» Ma€ JHILIE YUCTO y3a-
raJIbHIOBaJIbHE 3HAUYEHHS — BKa31BKY Ha TIOBHOTY MpaBa a0o Horo abcomoTHUM
xapakTep. [linTrpumye Bkazany noswuiito i B. A. BacunbeBa, 3a3Ha4aroun, 1o
HACTaB Yac CJIiJIOM 3a MOJAaTKOBUM 3aKOHOJABCTBOM 1 IIUBLILHOMY MpaBy BU-
3HATU CaMOCTIHHE Miclle Cy0’ €KTHUBHOTO KOPIIOPATUBHOTO MpaBa cepes 00’ €k-
TiB HUBIJIBHUX MpaB, a HE 3aCTOCOBYBATH aHAJIOT1IO, IPUPIBHIOIOYU HOTO 10
MaiHOBHX IpaB, a00 (1110 IIe TipIe) IrHOpyBaTH Take mpaso [6, ¢. 166]. Mox-
Ha KOHCTaTyBarH, 3a3Ha4ae B. [1. Mo3ouiH, 1110 TeHICHIIIs BKIIOYEHHS Cy0’ €K-
TUBHUX LIMBUIbHUX TPaB, IO BIpTyali3ylOThCs, HE JIMIIE CTa€ 00’ €EKTUBHOIO
peanbHICTIO, a i BOAHOYAC NMEPETBOPIOETHCS B OJIMH 13 OCHOBHUX HAIPSMIB Y
PO3BHUTKY Cy4acHOTO IUBLIBHOTO Tpasa [7, ¢. 25].

MoskHa CTBEpIXKYBATH, 1110 BXKE CHOTO/IHI YacTilie i yacTimie cy0’ eKTHBHE
IIPaBO BUKOPHCTOBYETHCS HE TUIBKH SIK €IEMEHT 3MICTY MPABOBIIHOCHUH, aje
i K 00 €KT IHIIKX CyO’€KTMBHUX MpaB. | HI 3akOHOJAaBEIlb, Hi JOKTPUHA HE
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MOXYTbh ITHOPYBaTH TOM (pakT, 10 caMi IpaBa 3 I[IHHUX IarepiB, MaTeHTHI
MpaBa Ha BUHAXOH TOIIO, IO ICTOTHO BiAPI3HAIOTHCS BiJl IKOCTEH OpeUeBIIe-
HUX 00’€KTIB, € CAMOCTIHHMMHU 00’ €KTaMU 1HIIUX Ccy0’ekTUBHUX mpaB. Ckia-
JIA€THCS LIIJIKOM OYeBHIHA TEHACHIIS BipTyai3auii cy0’ €KTUBHOTO LUBLIBHO-
O MpaBa, HI0 BUKIMKAHO PELENIi€l0 HIMEIBKOT MOJIeNl «IIpaBo Ha MPaBo» B
YKpPalHCBKY IIPABOBY CUCTEMY.

[TpuunHa mosArae B TOMY, IO BiATIOBITHO J0 3aKOHY CYO’€KTHBHI IIpaBa
HE BBA)XAIOTHCS 00’ €KTaMU MpaBa BIACHOCTI, a OTXKeE, 1 IPEIMETOM JI0TOBOPY
KYMIiBII-Ipogaxy. SIk 00’€KTH mpaBa BIACHOCTI MOXYTh OyTH aKIlii, y SKHX
BTUTIOIOTECSI CyO’€KTHBHI KOPIIOpAaTUBHI MpaBa. Ajie B LIbOMY BUMNAJKY IPU
BIJIHECEHHI aKI[iii 70 MpeaMera JOTOBOPY KYIIBII-MPOJAXy 3aKOHOIABEIh
BUXOJMB 3 BU3HAHHs 00’ €KTaMU IpaBa BIACHOCTI MEBHUX NarepoBUX HOCIIB
Cy0’€KTUBHHX IpaB, 3aKPIIJICHUX B aKIlisAX, aje He caMuX akiid. OTxke, Kop-
MOpaTUBHI MpaBa, 110 MOCBIIYYIOThCS aKLISIMU, IPU 3HUKHEHH] «IIpaBa Ha Ma-
mip» 3 IPUYHUHHU BiJICYTHOCTI OCTAHHBOTO OTPUMYIOThH ITOBHICTIO CaMOCTiiHe
3HaueHHs. Popmi akyii Haoaemuvca auuie GYHKYiOHANbHe NPUSHAYEHHS.

Came ydacTh y TOBapHUCTBI, a HE BOJIOMIHHS aKIII€I0, Al YaCTIIe BH-
3HAETHCS HAYKOBIIMU KJIIOUOBHUM y PO3YMIHHI HPUPOAM TpPaB aKI[IOHEPIB.
AKIlIOHEpaM TOBApUCTBA HAJIEXKATh KOPIOPATHBHI MpaBa, OCHOBHUM 3 SIKUX
€ y4JacTh B YIpaBJIiHHI CIIpaBaMu Kopropauii. Pemta kopnopaTuBHUX HpaB
(mpaBo Ha iH(OpMaIli0, MPAaBO OCKAPXKYBaTH PIIIEHHS OpPraHiB KOpIopa-
11i, OCIIOPIOBATH BUYMHEH1 KOPIIOPALI€I0 MPAaBOYMHU TOIIO) € JONOMIKHUMU
1 MOXKYTh OyTH OXapaKTepH30BaHi SK IpaBa, MOB’s3aHI 3 MPABOM Ha y4acTb
B YIPaBJIiHHI IOPUIUYHOIO 0c00010. YacTka yyacTi y CTaTyTHOMY KarliTaii
roCIoapchbKoro ToBapucTsa, Ha qyMKy Jl. B. Jlomakina, Oyayun KOMIUIEKCOM
MaiHOBHX 1 HEMaifHOBUX IPaB y4acTi, [0 MAIOTh 3arajioM MaifHOBY MPUPOTY,
1 Taka, 0 OTMOCEPEIKOBYE MAfHOBY Ta HEMAWHOBY y4acTh Y JiSUTBHOCTI KOp-
nopaiiii, € ocodnuBuM 00’ €KTOM IUBUIBHHX TpaB [8, c. 176—177]. 3okpema,
LUBUTICT 3a3Havae, 110 I YacTKa Y4acTi 3HAYHO BIAPI3HAETHCS SK Bij mpa-
BOBOTO PEKUMY Cy0’€KTMBHHMX LIMBUIBHUX IpaB, KOJU BOHU BHUCTYMAIOTh Ca-
MOCTIHHUMH 00’ €KTaMH LUBIILHOTO 000POTY, TaK 1 BiJl IPABOBOTO PEXKUMY
KJIACUYHMX LIHHUX IanepiB, BUIYIIEHUX Y (OpMi OKpeMHUX JOKYMEHTIB, SIKi
MOCBiMUyIOTh MpaBa ydacTi B AT. OmHak 4u iCHy€ BIIMIHHICTh MK 9aCTKOIO
y4acTi 1 6e310KyMeHTapHOIO aKIliero? BBaxaemo, 110 yacTKa y4acTi B CTaTyT-
HOMY KaIliTaJi TOCIOAapChKOTO TOBAPHUCTBA, 10 akiis AT € ¢popmoro mocsif-
YEeHHs MIPaB YYaCHUKIB (aKI[iOHEPiB) TOBAPHUCTBA 3AJIEKHO BiJ Horo oprasi-
3arfiitHo-paBoBoi ¢opmu. [IpaBa 3k, y CBOIO Uepry, CTAaHOBJIATH LIHHICTh SIK
00’exT paBa. He mijyisrae HiTkoMy CyMHIBY, IITO TIPUPOAA «IIIHHOCTI» IIHHUX
TManepiB MOJISATae HE B IPUPOJHUX SKOCTAX TOKYMEHTIB, a B Cy0 €KTUBHUX 11~

BUTbHUX TIPaBax, SKi MOCBITYYIOTHCS HUMHU.
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Bu3HaueHHs CHiBBIAHOIIEHHS MOHATH «IIpaBa Ha Marip» Ta «Ipasa 3 Ia-
nepy» J1a€e 3MOTy OKPECIHUTH B MEXaxX KOPIIOPATUBHUX BIIHOCUH MpoOIeMy,
Ky B IOpUIMYHIN JIiTepaTypi iIMEHYIOTh KOHLEHIIEIO0 «IIPAaBO HA MPaBoy». Xa-
pakTepHa JuIst OLIBIIOCTI 3aXiJHUX MPAaBOBUX CUCTEM (DIKIIisl «IIpaBoO Ha Mpa-
BO», (PAKTUYHO IpaBa BIACHOCTI Ha KOPIIOPATUBHI IpaBa, pOOUTh MOKIMBUM
PO3TIIsA MAMHOBHMX Ta HEMAWHOBUX KOPIOPATUBHUX IPaB, MOCBITYEHUX 0€3-
JOKYMEHTAapHUMH aKIisIMH, K 00 €KTiB KOPIOPAaTHBHHUX BIAHOCHH. Takuii
BUCHOBOK € TOXIJHHMM 3 aHali3y BH3HAYE€HHS O€3J0KyMEHTapHOTO IIIHHOTO
namnepy, 3akpimieHoro B 3akoHi Ykpainm «IIpo minai manepu Ta (GpoHIOBUN
puHOK». BianosigHo 110 4. 3 cT. 3 uporo 3akoHy 0€370KyMEHTapHUM LIIHHUM
narnepoMm € oOJIIKOBHUH 3alluC Ha PaxyHKY B IIIHHUX Tarepax y CUCTEMI Jero-
3UTapHOTO OOMIKY I[IHHMX mamnepiB. BiacyTHiCTh MarepiagbHOro (IamnepoBo-
ro) Hocisg iHdopmarlii K MpaBoBOTO 3aco0y (ikcarlii KOpIOpPaTUBHUX TPaB,
IO CTAHOBJIATH 3MICT aKIlii, BCE JK JO3BOJISIE€ 3aKOHOIABITI0 BUKOPHCTOBYBATH
e miarBepmxkyerbes 4. 1 c1. 197 LUK Ykpainu, 3a sxoro 10 ocodu, sika Habyna
MpaBo Ha IIHHWKA Tarmip, OAHOYACHO MEPEXOAATh y CYKYITHOCTI BCI MpaBa, sKi
HUM TOCBIAYYIOThCS (1IpaBa 3 L[IHHOTO Harepy).

[TosiBa 6e310KyMEHTapHOI (POPMH aKIil MpU3BETa 10 TOTO, 110 BOHHU BXKE
HE MOXYTh BBaXKaTucsi 00’€KTaMH peuoBOro mpasa (Pi3HOBUAOM pedeid). Y
TON K€ 4ac 3aKOHOAABCTBOM Yy LIMBLIBHOMY OOOpPOTI BCTAHOBIIOETHCS Ipa-
BOBUH pEXHMM IpaBa BIACHOCTI UIOA0 akIii. YUepe3 TeHEHIII0 pO3IMIUPEHHS
00’ €KTIB MpaBa BIACHOCTI BOHO BX€ HE MOJKE PO3IVISIATHCS SIK HAO1LIbIII TTOB-
He Cy0’€KTUBHE IPABO Ha pid. YCTAHOBJIECHHS 0COOIMBOTO MPABOBOTO PEXKUMY
II0JI0 aKI[iil BapTO BBaXKaTu CHOCOOOM OPUIMYHOI TEXHIKH, IO A€ 3MOTY
BCTAHOBUTH HANOUIBIINI CTYyNiHb IMOBHOTHU IpaBa akKlliOHEpa HAa HUX SK Ha
00’ €KT IUBUIBHUX TPaB, 110 MiATBepaKyeThes cT. 177 LK Ykpainu.

J1. B. JlomakiH, BBa)Karouu KOPIOPATUBHI IIPaBa akilioHepa €IMHUM KOMII-
JIEKCOM B3a€EMOIIOB’SI3aHUX 1 B3a€MOOOYMOBJICHUX IIPaB, 3a3HAYaE, 110 TaKHUil
KOMIUIEKC MOJKHA IMEHYBAaTH aKIII€I0, ajle TaKa «akIis» He Oyle MaTH HIYOTOo
CHUTBHOTO 3 aKIN€E0 K [IHHUM IManepoM. CIHICTh MpaB, Ha AYMKY BYCHOTO,
BUSIBIIIETHCS] HE Y MOXKJIMBOCTI BIACTYIIJICHHS SIKOTO-HEOY/Ib OKPEMOTO IpaBa
3 [bOTO KOMIUIEKCY, OCKIIbKH IepeaTi MOXKHA JIUILE BC1 ITpaBa B CyKYMHOCTI
[8, c. 166]. B3aemonoB’s13aHICTh BKa3aHUX, YMOBHO KAXNCYUU, NPA TIONSTAE B
TOMY, III0 B OCHOBI X BUHMKHEHHS JISKaTh OAHI i Ti caMi ropuanyHi (akTy,
SK1 B CyKYITHOCTI € ITiJICTaBOI0 BUHUKHEHHS KOPIIOPATUBHOI'O BIIHOIIEHHS. Y
CBOIO Yepry, B3a€MO3YMOBJICHICTh HOJISITA€ B TOMY, 1110 OJIHI IIpaBa € rapaH-
Ti€I0 HAJICKHOTO 3/iiCHEeHHs iHmMX npaB. O1xke, J1. B. Jlomakin mignae cym-
HIBY MOYKJIUBICTh PO3IVISTY aKIlii sk 00’ €KTa KOPIOPATUBHUX MPABOBITHOCHH

(ipaB).
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Ha miarpuMky HeoOXiTHOCTI BU3HAHHS KOHCTPYKIIl «IIpaBO Ha MPaBO»
I0A0 CyO’€KTHBHMX KOPHOPAaTHBHUX IMpaB € BU3HAHHA iX CaMOCTIHHUMU
00’eKTaMu IUBLIBHOTO 000poTy. OOOPOT y MpPaBO3HABCTBI BapTO PO3YMITH
SK CyKYIHICTb aKTiB mepenadi npas. Takuii morian BuciositoBas e O. O.
KpacaBunkoB Ta CTBEpIKYyBaB, 1110, OCKUJIbKU LUBUIBHUN 000POT CKIIAAA€Th-
csl 3 BITHOCHH HeMaTepiaiabHUX (11€0JI0T1YHUX) TO, BIAMOBIIHO, PE3YIbTATOM,
SKIIO MOYKHA TaK CKa3aTH, «IIMBLILHO-IIPABOBOTO 00OPOTY» € HE TMepexi Ma-
TepialbHUX Onar camux 1o coOi BiJ ofHiel ocobu 10 iHIIOI, a mepexia THX
MaiHOBHX IpaB, 00’ €KTOM SIKUX I1i Oiara BU3HarOThCS [9, . 26]. KpiM mporo
3a3HA4YCHO, 1110 00’ €KTaMH TaKOTO 00OPOTY € Cy0’ €KTHBHI IIUBUIBHI ITpaBa, 30-
Kpema i Ha HemarepiaiabHi 00’ €KTH (BHKJIIOUHI Ta JIEsSKi OCOOMCTI Mpasa), a
TaKOX IpaBa, SKi B3arajii He MalTh 00 €KTIB (JIesKi 3000B’A3aJbHI Ta AEAKi
KopriopatuBHi mpasa)'. OTxe, MOKHA MOTOJUTHCH 13 TyMKOIO, 110 3 MOMEHTY
CTBOpEHHS KopIropalii y4acHUKH HaOyBarOTh KOPIOPATUBHUX MPaB, sIK1, CTa-
104X TIPEMETOM IIUBLIBHOTO 000POTY, MOXKYTh OyTH BiUy>KE€HI IX BIaCHUKA-
MU Ha OIUIATHIN 4 Oe30IIaTHIM OCHOBI 3a IUBIIHLHO-IIPABOBUMH JOTOBOpA-
MH a00 B TIOPSIJIKY YHIBEpPCAIBHOTO MPABOHACTYITHHUIITBA (IIPU peopraHizartii
Ta MpHU CHNAJKyBaHHI), 1[0 HAJA€ MiJICTaBU 3alpOBAJAUTU MOHATTS KOpIopa-
TUBHHX IIPaB K CAMOCTIIHOTO 00’€KTa IUBUIBHHUX IPAB, SIKUH MOXE BUIBHO
o0epTarucst Ha PUHKY.

Ha yomy x rpyHTyeThcs Taka no3unis? HabyTTs koprnopaTUBHUX Ipas,
110 MalOTh MaifHOBY CKJIa/I0BY, BUKJIMKAHO 1HTEPECOM MaiOyTHHOTO aKIliOHe-
pa uu ocoOwu, sika BXKE Mae€ BIAMOBIIHUI cTaTyc Ta Oakae 30UIBIIUTH 00CAT
CBO€1 KOpIopaTuBHOI mpaBo3fatHocTi. Came Habymms npasa yuacmi (TOU
00csT KOpIOpaTUBHOI MTPaBO3ATHOCTI, K01 BiH HaOy/e), a He akIii K ¢popMu
(hikcariii KOpOpaTUBHUX TPAB, CIMAHOBUMb iHMepec akyionepa. ToOTO mpu-
BaOJMBICTH Cy0 €KTUBHOTO KOPIIOPATUBHOTO TIpaBa MoJisirae y HOro MaiiHOBIH
CKJIaJ0Bii (MalfHOBUX KOpHOpaTUBHUX IpaBax). HemailiHOBI KopropaTuBHI
IIpaBa CTalTh 00’ €KTOM LIUBUILHOTO 000POTY BUHATKOBO Yy Mapi 3 MaltHOBUMHU
koprioparuBHUMHU mipaBamu [10, c¢. 61-73]. Takuit mpoiiec BHOCUTHh TIEBHUMA
TUCKOM(OPT y 3a3BUYAl 3JIaroKeHy MisIIbHICTh TOBAPHUCTBA. | 1€ € OHUM
3 JIOBOJIIB Ha KOPUCTH HEOOX1THOCTI 3MIHUTH MIJXOAM — SIK TEOPETUYHI, TaK 1
3aKOHO/IaBYl — JI0 PO3YMIHHS KOPIIOpaTUBHOTO Tipara [6, c. 163]. Ilpu mmpomy
MpaKTHKa UBUILHOTO 000POTY AAaBHO JAe-(haKkTo BU3HAE CyO’€KTHUBHI KOPIO-
paTuBHI ITpaBa OKPEMUM MATHOBUM 00’ €KTOM LIUBIJIBHUX MPaB, IPOTE 3aKOHO-
JIaBellb 3aJIMIIAETHCS B I[bOMY IIaHI KOHCEPBAaTUBHUM, 1 iX BiAUyXEHHS J0Ci
Ma€ BUKPHUBIICHHUI XapaKTep, JIEraJIbHIM BTUICHHSIM SKOTO € (popMa BUXOIy Ta
BCTYITY 71O TOBApPUCTBA.

1 Cdepa muBimeHOTO 000pOTY — TIEe Chepa 000pPOTy CyO’ EKTHBHUX ITUBITHHUX

(mpuBaTHUX) TpaB, a He X 00’ €KTIB HEMAWHOBOTO MMOXOMMKEHHS [2, ¢. 76—77].
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Koproxkyit F0.M.

Cy0’exTHBHE KOPIOpPATUBHE MPABO K 00’ €KT MafHOBOTO XapakTepy Mae
MIEBHY OIIIHOYHY BapTICTh, HA Ky BIUIMBAE psAI (HAKTOPiB, CEpen SAKUX 1 BHI
oprasizariifHo-mpaBoBoi (OpMH TOBApHUCTBA, 1 (HIHAHCOBI MOKA3HUKH, 1 TIEP-
CIIEKTHBHU PO3BUTKY Ta MOTO JiJ0Ba permyTallis. 3BIJACH, OAHUM 13 HampsMiB
pO3IIMPEHHS KoJia 00’€KTIB MpaBa BIACHOCTI € PO3poOKa Ta BUKOPHUCTAHHS
KOHIICTIIIH «OE3TIJIECHOTO MaifHa», IMiJ SKUM PO3YMIIOTh IpaBa, [0 MaloTh
BapTICTh 1 TPOIIIOBY OIIIHKY, aj¢ BU3HAIOTHCS «1JICIPHUM MaifHOBUM 00’ €K-
TOM». X04a cy0’€KTHBHI KOPIOPATUBHI MpaBa BUHUKJIM Ta ICHYIOTh MK aK-
I[IOHEPOM 1 TOBAPUCTBOM SIK 00’ €KT LIMBUILHUX MPaB, BOHU BOJHOYAC CTAIOTh
IPEIMETOM HOBOTO IMBIIHHOTO MPABOBITHOIIEHHS, 32 JOMOMOIOI0 SKOTO
OTIOCEPEIIKOBYEThCS iX Tepexia BiJl ogHoro cy0’ekra mo iHmoro. [Ipu mpo-
My OJIHa CTOpOHA (TOBAapHCTBO) KOPIIOPATUBHOTO BIJHOLICHHS MPH MEPEeXoi
Cy0’€KTUBHHMX KOPIIOPATUBHUX IMPaB 3JIUIIAETHCS, SIK MPAaBUIIO, HE3MIHHOIO.
OT:xe, KOpHIOpaTUBHI MpaBa — Iie MpaBa, 00 €KTOM SKUX € OJara, 110 MaroTh
T'POIIOBY OIIHKY (MIiHOBI ITIHHOCTI).

Cy0’eKkTHBHI KOPIIOPATHBHI IMpaBa, 0 HaJekaTh aKI[iOHEPY Y 3B’ S3KY 3
yuacTio B AT, MOXKyTbh IEpEHTH 710 1HIIIOT 0COOM 200 B TIOPSIKY BIJICTYTUICHHS
nmpaBa, TOOTO Ha OCHOBI MpaBoOYMHY ab0 Ha OCHOBI 3akoHy. Lle € aprymeH-
TOM Ha KOPUCTh TOTO, IO TaKi MpaBa y MiANPUEMHHUIIBKAX OpraHi3allisax Ciija
CIIpUIMAaTH SIK OTMH 000POTO3AaTHHUI 00’ EKT.

HeBu3HanHs cy0’€KTUBHUX KOPHMOPATHMBHHUX MpaB 00’€KTOM IUBIILHUX
paB J0C1 MOPOIKY€E XUOHY NMPAKTUKY BUKPUBJICHHS B OIlIHIII BCIX MTPaBOMIp-
HUX i, K1 BYMHSIIOTHCS IOJI0 HUX, 1 1€ HE TI0O3BOJISIE PyXaTUCS B HampsaMi
BIOCKOHAJIEHHS PETYIIOBAHHS MPOIEIypH iX BIAUYKEeHHS Ta HAOyTTs. | K10
HEMaifHOBI MpaBa, 10 MOB’sI3aHi 3 YWICHCTBOM Yy IOCIOIaPChKOMY TOBAPUCTBI,
€ HEeBIUy>KyBaHUMH, TO B CYKyTHOCTI 3 MalfHOBUMH MpaBaMu — Cy0’ €KTHUBHI
KOPITOPAaTUBHI MpaBa HEOOXiTHO BU3HABATH OCOOJMBHUM 00’ €KTOM ITUBUIBHHUX
MIPaBOYHHIB.

XapaKTepHICTh TaKMX O3HAK, K 3AaTHICTH JI0 Mepeaadl Ta IIHHICTh IS
Cy0’€KTUBHHMX KOPIIOPATUBHUX IPaB, CBIIYUTH MPO MOTpely X BU3HAHHS K
oboporo3garaux. Sk crnpaBemuBo 3a3Hadae FO. €. TykrapoB, y mpoMy po-
3yMIHHI MDXK 3JaTHEUMH JI0 Tiepeaadi 30008’ 3aIbHUMHU, PEYOBUMH, KOPIIOpa-
TUBHUMH, BUKJIIOYHUMU Ta 1HIIMMHU IPpaBaMH, 110 € 31aTHUMH JI0 Iepeiadi Ta
MaloTh I[IHHICTh, HEMA€ PI3HMIN, OCKUILKH BOHU JIC)KAaTh HA OJHIN JIOTIYHIN
npsMii, MalOTh €IUHUN 3HAMEHHUK — 00OPOTHICTS [4, ¢. 126].

OTtxe, cy0’€KTHBHI KOPIOPATHUBHI IpaBa 3aciyroBYIOTh Ha CaMOCTIHHE
MiCIIe cepell TIepeTiKy 00’ €KTIB IUBIILHUX TPaB, M0 MICTIAThCS B ¢T. 177 1IK
VYkpainu. 3BiAcH, TEHIEHIIIT PO3BUTKY CYYaCHOTO LIUBUTLHOTO 000POTY JUKTY-
I0Th HEOOXITHICTh BITHECEHHS TAKHMX IpaB JI0 YuciIa 00’ €KTIB IpaBa BIacHO-
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cTi (Y IIMPOKOMY HOTO pO3yMiHHI), IPH IIBOMY TaKe «IIPaBO HA MPABO» — BKE

3HAXOAUTHCA 32 PaMKaMU 1HCTUTYTY PE4OBOTO MpaBa.
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Kopnokyii FO. M. Cy0’ekTHBHE NPABO K 00’ €KT KOPIOPATUBHUX BiITHOCUH
[Monana 10 O3HAHOMIICHHSI CTATTS MPUCBSYEHA aHAI3y Cy4aCHOTO CTaHy BYEHb

PO 00’ €KT KOPIIOPATUBHUX BiTHOCHH. 32 OCHOBY B3ATO METOIOJIOTIYHHH ITiJXi] BU-

BYEHHS JTOCITIHDKYBAHOTO SIBHIIA BiJ 3aTaJIbHOTO JI0 CTEMialbHOT0. 30KpemMa, OKpec-

JIEHO KOJIO MPOOJIIEMHUX aCHeKTiB, MOB’SA3aHUX 13 3’sCYBaHHSAM 00’ €KTY IMBLIBHUX

BIIHOCHH B3araii, 00’€KTy iX Pi3HOBHIY — KOPIOPATHBHUX BIJIHOCHH Ta 00’ €KTYy

KOPIOPATUBHOTO KOH(IIIKTY, SK MiABUAY KOPIOPATUBHUX BiTHOCHH — OXOPOHHUX
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Kopuoxyit FO.M.
KOPIOPAaTUBHUX BiJHOCHH. 3alIPOIIOHOBAHO 00’ €KTOM KOPIIOPAaTUBHUX BiZIHOCHH BU-
3HaBaTu cy0’€KTHBHE KOPIIOPAaTUBHE MPAaBo.

HaBenenunii BHCHOBOK IPYHTYEThCS Ha TOMY, IIIO BPA3JIUBICTh OLIBIIOCTI TEOPiit
00’€KTa LUBLILHOTO MIPaBa MOJISITa€ B TOMY, 110 BOHHU: a) 4acTO OyIyIOThCS HA IPOTH-
cTaBJIeHHi Ta 0) IX pO3pOOHUKN HAMararThCs BKa3aTH MeXi 00’ekra mpaBa (00’ ekra
IMBiIBHOTO TipaBa). Ocoba, BCTyNaruu J0 KOPIOPATUBHUX BiTHOCHH, 3aiHTEPECO-
BaHa B HaOyTTi camMe BIATOBIHUX MPaB, 3 METOKO Y4acTi B YIIPaBIiHHI TOBApPUCTBOM
Ta MOXJIMBOCTI HAJIEKHOTO 1X 31iHCHEHHS. Y pe3ynbTari MopyLeHHs (HeBU3HAHHS,
OCIIOPIOBaHHA) UM CTBOPEHHS 3arpO3M IOPYLICHHS PETYISATUBHUX KOPIIOPAaTUBHHUX
IIpaB iHTEpeC aKI[ioHepa CTAaHOBJIATh He Oy/b-sIKi [Iii, TOBeiHKa, aKIii Ta iHMI 00’ €K-
TH, K1 3aIIPOITIOHOBAHO (haXiBISIMK BBaXKATH 00’ €KTaMHU KOPIIOPATHBHUX BiIHOCHH, &
BIZTHOBJICHHS Ta O€3MEPELIKOJHE 311HCHEHHS HAIEKHOTO IM PEryIsSTHBHOIO KOPIIO-
paTHBHOTO TIpaBa, TOOTO MpaBa, sSIKe CKIAJA€ 3MICT IHIIOTO (PEryISTUBHOTO) KOPIO-
PaTUBHOTO MIPABOBIAHOLICHHS.

KurouoBi ciioBa: axitionep, akiioHepHE TOBAPHUCTBO, 00’ €KT MPaBOBIIHOMIECHHS,
Cy0’€KTHBHI KOPIIOPATUBHI TpaBa.

Kopnokyii 0. M. Cy0beKTHBHOE NPaB0 KAK 00beKT KOPIHOPATUBHBIX OT-
HOLICHMI

[IpencraBneHHass K O3HAKOMJICHHMIO CTaTbsl MOCBALICHA aHAJIM3Y COBPEMEHHOIO
COCTOSIHUSI yUeHHH 00 00beKTe KOpHOpaTHUBHBIX OTHOIIEHHH. OCHOBOH cTall METO-
JOJIOTUYECKUI TIOIXO0/] M3YUEHHSI HCCIIyEMOTO SIBIICHHS OT OOILEro K CHeHaIbHO-
My. B yacTHOCTH, OYepueH Kpyr MpOOJIEMHBIX acleKTOB, CBI3aHHBIX C BHISICHEHHUEM
00beKTa rpaXXJaHCKUX OTHOLICHUH BOOOIIE, 00BEKTa NX PA3HOBUIHOCTH - KOPIOpa-
TUBHBIX OTHOIICHUH U 00BEKTa KOPIIOPATUBHOTO KOH(IINKTA, KaK TOBUAA KOpIIopa-
TUBHBIX OTHOIICHHUH - OXpaHHBIX KOPIIOPATUBHBIX OTHOIIEHUH. [Ipemnoxkeno oObek-
TOM KOPHOPATHUBHBIX OTHOIIECHUH NPU3HABATh CyObEKTUBHOE KOPIIOPATUBHOE IIPABO.

[IpuBeneHHBIN BBIBOJ OCHOBBIBAETCS HA TOM, YTO YA3BMMOCTH OOJBIIMHCTBA
TeOpUil 0OBEKTa IPAKJAHCKOTO MIPaBa COCTOUT B TOM, YTO OHHU: @) YacTO CTPOSTCA
Ha MPOTHUBONOCTABICHUH 0) UX Pa3pabOTUMKU MBITAIOTCS yKa3aTh IPAHULBI OOBEKTa
mpaBa (00BEKTa rpa)kKIaHCKOro mpasa). JIMmo, mpu BCTyIJIEHWH B KOPIOPAaTHBHBIE
OTHOUICHUS], 3aMHTEPECOBAHO B NPUOOPETCHUH NMEHHO COOTBETCTBYIOILUX IIpaB, C
LEJIBIO yYacTUsl B YIPABJICHUH OOIIECTBOM M BO3MOKHOCTH HaJUIEXKAIIETo OCyIle-
cTBIeHUs. B pesynbprare jxe HapylieHus (HEIPU3HAHUS, OCIapUBaHUs) WIN CO37a-
HHUE YTpO3bl HApYyLIEHUs PErySTHBHBIX KOPIOPATHBHBIX IPaB MHTEPEC aKIHOHEPa
COCTaBJISIIOT HE JIIOOBIE EHCTBHUS, MOBEJCHNUE, aKLIUU U APYrHe 0ObEKThl, KOTOpPbIE
MIPEJIOKEHO CIELUATUCTAMH CUMTATh OOBEKTaMU KOPIOPATHUBHBIX OTHOILICHHM, a
BOCCTAHOBJIEHHE U OECHPENsITCTBEHHOE OCYIIECTBICHUE HAJICKAIIET0 UM Peryis-
THUBHOT'O KOPIIOPAaTHBHOTIO IpaBa, TO €CTh IPaBa, KOTOPOE COCTABISIET COAEPIKAHHE
JPYyToro (peryasTHBHOIO) KOPIIOPATUBHOTO MIPABOOTHOIICHHUS.

Ki1roueBble ci10Ba: akiyoHep, aKIMOHEPHOE 00111eCcTBO, 0OBEKT MPABOOTHOLLIE-
HUSl, CyOBEKTHBHBIE KOPIIOPAaTUBHBIE IIPABA.
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Zhornokui Yu. M., Subjective Right as the Object of a Corporate Relationship

Submitted to the review article is focused on the analysis of the current state of the
studies about the object of a corporate relationship. As the basis, the author has taken
methodological approach to study the researched phenomenon from the general to the
specific. In particular, the range of problematic aspects related to the clarification of
the object of civil relations in general, the object of their variety — corporate relations.
The author has suggested to consider the subjective corporate right as the object of
corporaterelationship.

Provided conclusion is based on the fact that the vulnerability of the most
theories concerning the object of civil law is that they: a) are often built on the
opposition and b) their developers try to indicate the boundaries of the object of
the law (object of civil law). A person entering the corporate relations is interested
in acquiring appropriate rights to participate in the management of the company
and the possibility of their proper implementation. If regulatory corporate rights are
violated (disclaimer, contestation) or there is a threat of their violations, the interest
of a shareholder is not any actions, behavior, shares and other objects that are offered
by experts to be considered as objects of corporate relations, but restoration and
unresisted implementation of the proper regulatory corporate right, namely the right
that compose the content of another (regulatory) corporate relationship.

Keywords: shareholder, joint stock company, object of legal relations, subjective
corporate rights.
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nanPUEMHULUBLKI OPUAONYHI OCOBU
NMPUBATHOIO MNPABA B AKOCTI

KOPMNMOPATUBHUX YTBOPEHb

VYIK 347.191.1

[TianpueMHuIbKa TisSUIBHICTh B YKpaiHi moyasia (opMyBaTUCs B yMOBax
BIZICYTHOCTI IONIEPETHBOIO JOCBiNY ii MPAaBOBOTO PETYNIIOBAHHS Y 3B’SI3KY 13
TPUBAJIMM COLIaJIICTUYHUM TEepioJIoM, SIKUIl He BU3HABAaB Hi MPUBATHOI BJac-
HOCTI, HI MpaBoBUX (GOpPM BeAeHHs Oi3Hecy. BinmoBinHoO HaykoBHX Teope-
TUYHUX PO3POOOK JUIs BIIPOBAKEHHsI BKazaHUX Gopm He Oyno. OkpeciieHa
CHUTYyallisl YCKJIaJHIOBAJIACS TAKOX IMIIJIEMEHTALI€I0 Y BITUM3HSAHY HayKy Ta
3aKOHOJIABCTBO 1HCTUTYTIB, IPUTAMAHHUX JUIA JIepKaB 13 PO3BUHEHOIO PUH-
KOBOIO €KOHOMIKOIO, 30KpeMa IMOB’A3aHUX 13 PeryJlOBaHHIM KOPIOPAaTUBHUX
opuan4HUX 0ci0. [IlepekuBIIN nepios Tak 3BaHOT «EK30TUYHOCTI», ISl IpaK-
TUKIB 1 HAayKOBLIB MOHSTTS «KOPIOpPAaTUBHA IOPUIUYHA 0C00a» Ha CHOTOJHI
CTaJIO 3arajbHOBXHMBAHUM TEPMIHOM, SKHH MPOUIIOB 1 MPOAOBXKYE MPOXOIH-
TH MOCTIHHI po1iecH Tpanchopmartii.

Ha nocnipkeHH1 KOPIOpaTUBHUX IOPUAMYHUX 0C10 30CepeIKeH] HayKOBi
MOIITYKH TaKUX MPOBIHUX Cy4aCHUX Y4eHHUX, sik: B. I. bopucosa, B.A. Ba-
cunbeBa, [.B. BeneaukrtoBa, O. M. Binnuk, M.K. I'ansatua, H.C. ['mycs,
LIL I'pemnixoB, O. B. [3epa, A. C. Hosrepr, 1. B. )Kuninkosa, F0.M. Xop-
Hokyi, J[.B. 3amuxaiino, O.1. 303ymsik, 1. C. Kanzadaposa, O. P. KiGenxo,
H.B. Ko3snosa, B. M. Koccak, A.B. Koctpy0a, O. B. Koxanoscbka, B.B. Ko-
uynH, B. M. KpaBuyk, O./l. Kpynuan, H. C. Ky3nenona, I. M. Kyuepenko,
B.B. Jlantes, I.B. Jlykau, B. B. Jlyns, P. A. Maiiganuk, B.M. Maxinuyx,
JI.C. Heupka, B. JI. IIpumak, I.b. Capakyn, B. M. Cenianos, I.A. CeniBa-
HOBa, B. I. Cemunk, I. B. Cnacu6o-®areeBa, P. O. Crepanuyk, H. 1. Tutosa,
€.0. Xaputonos, O. I. Xaputonosa, . M. lllepuenko, 0. C. [llemirydyenko,
I. @. lllepmieneBuy, C.1. llumon, P. b. [lumka, B. C. lllepouna, O. B. Illep-
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ouna, B. 3. flnuyk, B.JI. SIpoupkuii Ta iH. BomHouac, akTyajabHICTh JOCITI-
JOKEHHS BKa3aHHUX TMOHATH Ta iX MPaBOBOI MPUPOAU HE 3MEHILIYETHCS B CUILY
OTIOCEPEIKOBAHOCTI BKMBAHHS B YHUHHOMY 3aKOHOJIABCTBI YKpaiHU MOHATTS
«KOPIIOpAaTUBHA IOPUINYHA 0C00a», a TAKOXK PI3HOTO TIyMaueHHS IbOTO IO-
HATTS B IOKTPUHI.

BuknaneHni apryMeHTH BU3HAYaOTh MeTY Ii€i cTaTi — TOCTiHKSHHS T10-
HATTS «KOPIIOpaTHUBHA IOPUAWYHA 0C00a» Kpi3b NMPU3MY CIHIBBITHOIICHHS
HOTO 13 MOHATTIM «HiANPUEMHUIIPKA IOPUINYHA 0c00a MPUBATHOTO MPaBay.
BupitmeHHs mUTaHHS PO TE, YU MOKEMO MU 11€HTH(IKYBaTH M AMPUEMHHUIIb-
Ki IOpUIUYHI 0COOU SIK KOPIOpPATHBHI, HE3aJIeKHO BiJI X OpraHi3amiiHo-Tpa-
BOBOi (hOpMH, JO3BOJINTh HAM BUKOPUCTOBYBATH BiOBIHI MPaBOB1 MeXaH13-
MU JIJIS1 pEryJIIOBaHHS KOPIOPATUBHUX BIAHOCHH Yy IIUX IOPUIWYHUX 0CO0ax.
OxkpiM TOro, pO3KPUTTSI CHIBBITHOIIEHHS LIUX MOHITH COPUATUME Y3TOIKEH-
HIO KaTeropiajJbHOTO anapaTy HayKd Ta MPAKTUKH.

[ToTpiObHO 3a3HauMTH, IO KpUTepii imeHTUIKAIT IOPUIUNIHUX 0CI0 y
SIKOCT1 KOPIOPATUBHUX MOXKHA PO3KPUTH JIUIIE Ha OCHOBI KOMILJIEKCY O3HAK
TaKuX IOPUIUIHUX 0Ci0. CyKyIHICTh O3HAK KOPITOPATUBHUX IOPUIUIHHUX OCI0
MO/IA€ThCS y TIPABOBIM JIiTEpaTypl B pI3HUX BapiaHTax. YUeHi, sKi OOIpyHTO-
BYIOTh KOHIICTII[IIO BiIMIHHOCTI TOHSTH IOPUIUYHOI OCOOHM Ta KOPIIOPATHUB-
HO1 FOPUANYHOT 0COOM (CaMe Ha OCHOBI ITi€i MO3HITT MU TPOBOJIUMO HAYKOBI
MOIIYKH y cdepi iaeHTrdIKamil TiAIpHEMHUIIBKAX IOPUIAIHUX 0CI0 SKOCTI
KOPIIOpaTUBHUX ), GOPMYIOThH MEpeiK O3HaK, [0 MpPUTaMaHHI, Ha iX TyMKY,
caMe KOprmopaTUBHUM rOpuandHuM ocobam. 3okpema, H. C. I'mych, Bu3Havae
HasIBHICTB B KOPTOpAIliid JBOX I'PYI O3HAK: 3arajbHi — BIACTHBI JIJIs YCIX FOPH-
JTUYHUX 0C10; criemiaibHI — SIKI BU3HAYAIOTh CEeIU(iKy KOpHopalii 1 Biapi3-
HSIOTH iX BiA iHIMMX ropuaudauX ocid. Jlo ocrannix H. C. I'mych BiTHOCHTB:
00’ eTHAHHS KaIliTaJliB 1 MATHOBA y4acTh YYACHUKIB B KOPIIOpAIlil; AisSIbHICTh
Ha OCHOBI CTaTyTy Ta YCTaHOBYOTO JOTOBOPY; CKJIaJHE KOPIIOPATUBHE YIIpaB-
ninasg [1, c. 4]. B. A. BacwibeBa, Haroomyo4n Ha HaJICKHOCTI KOPIOpaIisam
03HaK 00’ €aHAHOCTI OCI0 Ta KamiTaiiB, CIPSIMOBAHOCTI Ha COIIAIbBHO-KOPHC-
HY AISUTBHICTD Ta HASIBHOCTI CKJIaICHOTO KaIiTaly, HaroJoIlye TaKoxX, 110 IUM
IOpUANYHUM 0co0aM MpuUTaMaHHa MeTa OTPUMAaHHS MPHUOYTKY ISl HACTYII-
HOTO HOro pO3MOALTY MIX y4YaCHHKAaMH, a TaKOK BUHUKHEHHS B YYaCHHUKIB
(3aCHOBHHMKIB) MaifHOBUX Ta HEMalHOBHUX MpaB [2, c. 95]. 0. M. XKopHokyi
BHU3HA4Ya€ TakKi O3HAKH: KOPIOPALIEIO € MiJMPUEMHULIBKE TOBAPUCTBO; KOP-
ropariisi € 00’€JHaHHSAM KamiTajiB, a He 0ci0; WieHru Koproparlii 00’e1HaHi
CHUIBHUM KOPIOPATUBHUM 1HTEPECOM; caMe KOpIiopallis, a He 11 YWIeHH € Blac-
HUKOM MaiiHa; YIIpaBIiHHS KOPIIOPALIi€l0 Yepes CrelialbHO CTBOPIOBAHI Opra-
HU; HasIBHICTh B YYaCHHUKIB Kopropallii KoproparuBHuX mpas [3, c. 29]. I. B.
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Jlykad BUBOIUTH O3HAKH KOPIIOPATUBHUX IOPUIUIHUX OCIO 31 3MicTy CT. 167
I'K Ykpainu (rocrogapcbka oprasizaiiisi; MeTa OTpUMaHHS TPUOYTKY, OCKiJTb-
KU KOPIIOPATUBHI MpaBa BKIIOYAIOTh PAaBOMOYHOCTI Ha OTPUMAaHHS YaCTHUHH
npuOyTKy OpraHi3allii; HasBHICTh CTaTYTHOTO KarmmiTaxy abo MaifHa; ToJIiJI cTa-
TYTHOTO KaIlliTajay Ha YaCTKH), HA OCHOBI SIKUX BIAHOCHUTB JI0 IIUX FIOPUIUIHHUX
0C10 TOCIoIapchKi TOBApUCTBA; BUPOOHMYI KOOTIEPATHUBH; T ITPUEMCTBA, 1110
3aCHOBaHI Ha MPUBATHIM BIIACHOCTI IBOX 4M Oinbiie ocib [4, c. 139].

AHaI3yI04uu piBeHb BiIOOpaKeHHs crielndiKu KOPIOPATUBHUX IOPUINY-
HUX 0Ci0 yciMa BHINEBUKIAACHUMHU O3HAKaMH, BapTO rmoroauTrcs i3 B. A. Ba-
CHJILEBOIO, 1[0 CAMUX JIMIIE O3HAK, ITOB’SI3aHMUX 13 COI030M 0Ci0, HASBHICTIO
CKJIQ/ICHOTO KalliTajdy Ta CIIJIbHOI0 METOI0 JUIsl BiTHECEHHS MEBHOTO YTBO-
pEeHHS 10 Koproparii, HeJOCTaTHhO, OCKIJIbKU 332 YUHHUM 3aKOHOJaBCTBOM
TaKUMHU TOJII CJIiJT BBAXKATH BCI BUIM TOBAPUCTB, KOOMEPATHBH, (hepMepChKi
roCIoJapcTBa, rpoMaichbki opranizaiii Tomo. Taka curyariis, Ha AyMKYy y4e-
HO1, moTpeOy€e BBECHHS T0IaTKOBUX KPUTEPIIB AJISl pO3MEKYBaHHS BITHOCHH
3a cy0’€KTHOIO O3HAKOK0 a00 3MiHM IMIXOY 3arajiom [2, c. 96].

I cripaBzi, okpeMi iepepaxoBaHi BUIIE O3HAKU BiJ0Opa)kaloTh HAsIBHICTh
B KOpHopatii cTarycy IOpUIUYHOI 0COOM 1 BUBHAYAIOTH 11 B SIKOCTI CAMOCTIM-
HOTO Cy0’€KTa ImpaBOBITHOCHH. JI0 TakuX O3HAK, HANPUKJIAJ, HallekKaTb: He-
3QJICKHICTh FOPUIUYHOT O0COOM BiJ 3MIHM CKJIAQy YYacHHKIB; HAJICKHICTh
MaiiHa Ha TIpaBi BIACHOCTI caMiil KopIopailii, a He 1i yJaCHUKaM; JisSIbHICTh
Ha OCHOBI CTAaTyTy YH IHIIOTO POAY YCTAaHOBYMX JOKYMEHTIB; OpraHi3alliiiHa
€JIHICTH TOLIIO.

Cepen o3HaK KOpIopallii, siki BUAUISIE TIEpeBakHA OUTBIIICTh CyYacHHUX
YYeHHMX, MO)KHAa BUOKPEMHUTH Ti, sIKI B1I0OPaKAIOTh KOPIIOPATUBHICTH YCTPOIO
[IUX FOPUINYHUX OCI0: HASBHICTH CITUIBHOI COIIaIbHO-KOPUCHOT METH; 00’ €]1-
HaHICTh 0Ci0 Ta KaIiTaliB; CTBOPCHHS MaiiHa KOpIopallii 3a paXyHOK BHECKIB
YYaCHHKIB (3aCHOBHHUKIB); BHHUKHEHHS B YYaCHUKIB (3aCHOBHHKIB) KOpIIOpa-
1ii MaifHOBUX Ta HEMaWHOBUX MpaB, L0 IMEHYIOTHCSI KOPIIOPATUBHUMU; Ha-
JISKHICTH KOPIIOpAIlii 10 KOMEPIIHHUX IOPUANIHUX 0Ci0. BukinanaeHi o3Haku
noTpeOyoTh IPYHTOBHOTO Ta NIMOMHHOTO aHalli3y 3 METOIO BUSIBIICHHS THX 13
HUX, SIKI MOXKHA 1IEHTU(]IKyBaTH K KOHCTUTYTHBHI, SIKi HaWOIIBII SICKPABO
B1JI0OpaKatoTh crielidiKy KOPIOPATUBHUX OPUIUYHUX OCi0.

OTxe, 010 HAsIBHOCTI CHUIBHOI COIIaIbHO-KOPUCHOI METH B KOPIOpa-
TUBHUX IOPUIUYHUX 0co0ax. Y cydyacHid JOKTPHHI BBA)XKAETHCS, 110 BIACHE
€JIEMEHT CIUIbHOI METH Ta CHPSIMOBaHE Ha HOTO JOCSITHEHHS 3000B’sS3aHHS
CTOpiH (YYaCHUKIB) CTAaHOBIIATh OCHOBHY CHENH(IKy BITHOCHH TOBApHUCTBA
[5, c. 189]. Bkazane ueproBuii pa3 miaATBEPKYE CIIOPIAHEHICTh MMOHATH KOP-
MOPATUBHOI IOpUINYHOI 0coOM 1 ToBapucTB. OHAK y HAyKOBiH JiTepaTrypi
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BKa3y€ThCSl HA MPUTAMAHHICTh TAKOTO POAY O3HAKW HE JIUIIE TOBAapHUCTBAM.
3okpema, B. M. KpaBuyk oOrpyHTOBYE Te, IO CITUIBHICTH 1 COIliaibHA 3HAYY-
LIICTh METHU XapaKTepHa AJis OyAb-IKOTO YTBOPEHHS 31 CTaTyCOM IOPUIUYHOT
ocobu. Buenwuii Harosomrye, 1o 1opuauIHa 0coda — 11e OpraHizaitis, MeTa sSKoi
MOXke OyTH peaizoBaHa IUISIXOM ii 0€3MoCepeIHbOI y4acTi y IIMBUIBHUX TIpa-
BOBifHOCHHAX. [ colLlianbHa MPUPO/IA MIPOSBIAETHCA Yepes B3aEMOJII0 METH i
croco0iB 11 mocsrHeHHs [6, ¢. 51]. Jlocaimkyoun npodieMHu CyTHOCTI FOpHU-
nuaHoi ocobu, B. B. Kounn Takox migkpeciroe Te, 10 iHTepec 3aCHOBHHKIB
3HAXOAUTHCA B OCHOBI ()OPMYBAHHS METH IOPUINYHOT 0cOOU. YueHuil Haro-
JIOIITYE, 110 «IHTEepeC € MOTPEOOI0 IOPUINIHOI 0COOH, II0 OOYMOBIIOETHCS ME-
TOO ii CTBOpPEHHS, BiH € OUIbII iIeHTU(IKOBAaHUM (BH3HAUYCHHM), HIK METa,
a TakoX JUHAMIYHIMUM sBumeM» [7, c. 45]. O. 1. 303ynsak, mochHipKyroun
03HAaKy OCHOBHOI METH [isJTbHOCTI HEMiINMPUEMHUIIBKUX IOPUIAYHUX 0Ci0,
CTaBHTH ITiJT CYMHIB 1i posib y ()OpMyBaHHI ITUBUIBHO-TTPABOBOTO CTAHOBHIIA
ropunnuHoi ocoou. Ha piBHai LIK Ykpainu, 3a3Ha4yae yueHa, 111 03HaKa Maibke
HE BIUIMBA€ HAa KPUCTAMI3AIIO0 [IUBLIHHO-IPABOBOTO CTATyCy IOPUINYHOI 0CO-
ou...[8, c. 81].

Buknanene 103BoJsie HAaM CTBEPKYBATH, 1110 BKa3aHa O3HaKa XapaKTepHa
U1 OyIb-SIKOT FOPUIUYHOT 0COOU, CTBOPEHOI Y BCTAHOBJICHOMY 3aKOHOM I10-
psanky. BianoBigHO BoHA HE MOXe OyTH OCHOBOIO JJISI BU3HAUCHHS CIICH(IKH
KOPIIOPaTUBHUX OPUAMYHUX OCI0 13 TO3UIIIT IIMBIILHO-TIPABOBO1 iX CYTHOCTI.

OpnHiero 13 03HaK, 10 c¢opMOBaHi B Cy4acHiH JIiTepaTypi B AKOCTI TaKUX,
SIK1 BiJoOpakaroTh KOPIOPATUBHICTh YCTPOIO, BU3HAYAIOTh 00’ €THaHHS OCi0.
B. A. BacunbeBa 3a3Hauae, 1110, aHaIi3 KOpHopartii B JITEpaTypi 3a 03HAKOIO
coro3y 0ci0 moJsrae y ii BU3HaHHI BIIMOBITHUM YHHOM OPTaHI30BaHUM KOJIEK-
THUBOM, BOJI SIKOTO BU3HAYAETHCS TPYIIOBUMH 1HTEpECcaMu 1HAUBIIIB, SIKI BXO-
JSTh JI0 MOTO CKJIaMy, 1 SIKWW OpraHi3amiifHO Ta MaiHOBO Ji€ 30BHI SIK €IMHE
1[iJIe BiJ] CBOTO BJIACHOTO IMEHI. YUeHa MpH I[bOMY 3ayBa)<ye€, 10 TaKe MO€I-
HaHHS ICHY€ 3 MOMEHTY CTBOPEHHS CBITY 1 BUHUKAE TaM, JI€ € CIUIbHI CIIPaBH,
3aCHOBaHI Ha OJIHAKOBHX 1HTepecax. AJle He BCIKe 00’ €THAHHS € KOpIoparli-
e10. Hanpukinasa, TakuM He € MpOCTe TOBAPUCTBO [2, . 91].

BpaxoBytoun icHyrouy B €C KOHCTPYKIIiIO TOBApUCTBA OHIET 0COOH, sIKa
Oyna IMIUIEMEHTOBaHa B YMHHE 3aKOHOAABCTBO YKpaiHU, BapTO BiI3HAYUTH
SICKpaBO BHUpaXeHY TEHJIEHIIII0 10 TpaHchopmarii okpecienoi ozHaku. O.
C. SIBopchka 0OTpYyHTOBYE JOIUIBHICTH ICHYBaHHSI TOBApUCTBA OJHIET 0COOU
MOKJIMBICTIO pO3MEKYBaHHSI MaifHOBOT OCHOBH TOCIIO/IapIOBAaHHS, a BIATaK 1
peectpariii, BiA3HaYa€ y4eHa, KOHCTATyEThCS «HAPOKEHHS» HOBOTO 1 CaMo-
CTiiiHOTO Ccy0’€KTa IIpaBa, IKMM € cama IopuIndHa 0co0a, a He ¢i3udHa ocoda,

63

«OdLO9ITIIDAD 1 O9VdID I'VHAAX. UMHIIOd VHYIIA




MI’KHAPOJAHUU KYPHAJI «ITPABO 1 CYCITIJIBCTBO»

3emicko A.B.

ska i ctBopmia [9, ¢. 63]. FO. FO. AkiMEeHKO Harojiomye, mo rocrnoaapchki
TOBApHCTBA OJHIET 0COOM 3’ SIBISAIOTHCS BHACHIIOK BiJICYTHOCTI BiATOBIAHHUX
npaBoBHUX (OPM, IO J03BOJSAIOTH (Pi3UUHINA 0COO1 CTATH yYaCHUKOM IPaBO-
BITHOCHH 3 OOMEKEHHSM BIIACHOI BiIMOBIAaNbHOCTI (0COOIMBO MaifHOBOI),
OCKUJIBKH B pa3i y4yacTi (hi3ndHOi 0COOH y ITUBIILHO-TIPABOBOMY 00Iry mpe3y-
My€eTbcs 11 TOBHA MaifHOBA BiANOBIJANbHICTD. .. Take sBHILe 30araqye npaBoBi
MEXaHi3MH 3 YIPaBIiHHS aKTUBaMHU (Qi3UYHHX 1 FOPUAMYHHX 0Ci0, pO3IIUPIOE
MiAIPUEMHUIBKY TIpakTHKY [10, . 7]. O. M. BiHHUK migKpecioe, Mo moaioH1
TOBApUCTBA MOXKYTh HaJIKaTH JIUIIE 10 00’ €HaHb KamiTaldiB. ¥ X BUAAX
TOBApPUCTB 3a0€3Meuy€eThcss 00MEKEHICTh PU3HUKY, @ B IEBHUX BUIAJKaX — BiJl-
MIOBiJJAJIbHOCTI YYaCHHUKIB 32 pe3y/IbTaTd IisIbHOCTI ToBapucTBa. [lepconans-
HE TOBApUCTBO (TMIOBHE YU KOMaHINTHE) y CKIIaal ofHiel ocodu abo B3araini €
HEMOXKJIUBHM, a00 B 10T0 CTBOpEHHI HeMae ceHey [11, c.54].

[nenTndikytoTh KOpHOpaTHUBHI IOPUIUYHI OCOOM TaKOXK 3a O3HAKOIO
06 ’eonanocmi kanimanig. 3okpema, 0. F0. AxiMeHKO BU3HaYa€ KOPIIOPATHB-
HYy NPHUPOIY TOCIOJAPCHKOr0 TOBAPUCTBA HE 3a O3HAKOK 00’€HaHHA 0CiO,
a caMe 3a BJIACTUBICTIO CTAaTYTHOTO KaliTally TaKoro TOCHOJapChKOro TOBa-
puctBa — ckianenictio [10, c. 4]. IlogibHOorOo pomy mo3uiiro 3aiimae HO. M.
XopHokyH, sSKMii BU3HAUYA€, 10 KOPIOPALis € Pe3yabTaToM B MEpIIy 4epry
00’ennanHs kamitams [12, c. 14]. B. A. BacunbseBa miakpecmioe, 1o Takuii
KaIrtitas BUcTynae (piHaHCOBOKO OCHOBOIO KOPITOpAIlii 1, SIK CIIOYKHBYA BapTICTh
y opMi KOHKPETHOTO MaiiHa, HAJIGKUTH Ha TPaBi BIIACHOCTI KOpIIOparlii 3ara-
J0OM. YYaCHUKH KOPIOpaIlii 3aJUIIal0THCs BIACHUKaMU BKIJIAJICHOTO KaIliTary
SK BapTOCTI, a He K MaiiHa [2, ¢.91].

BusnaueHa B JOKTpHHI O3HAaKa CKJIAJEHOCTI KalliTaly MpPOsSBISETHCS
Y CMBOpeHHi MalHa KOPnopamueHoi 10puoudHoi ocobu 3a paxyHoK 6HecKis
VUACHUKIG (3ACHOBHUKIB), KI, Nepexoosyu y 81ACHICMb IOPUOUUHOT 0COOU, NO-
POOXUCYIONb KOMNJIEKC MAUHOBUX 1 HeMaliHosux npas. Baano mpupoay Takoro
Tpanchopmariiiinoro nporecy poskpuae B. A. BacunbeBa mpu g0cCiigKeH-
Hi KOPITIOPAaTHBHOI BJIACHOCTI. YUeHa 3a3Havae, M0 «IPaBOBIIHOIIECHHS KOp-
MIOPAaTUBHOI BJIACHOCTI 3 MHOKUHHICTIO Cy0’€KTIB MOXYTh MOAH(]iIKyBaTHCS
3aJISKHO BiJ] OpraHi3auiiHO-paBoBoi (OPMH IOPUIUYHOI OCOOM 1 TOMOBIIE-
HOCTI YYaCHHUKIB Ta CTBOPIOBATH Pi3HI CTYIICHI BOJIOIIHHS, KOPUCTYBaHHS Ta
pO3MOPSAIKEHHST MaliHOM. B3sBIIM MaliHOBY y4acTh y CTBOPEHHI CTaTyTHO-
TO KariTaly, yYaCHUK iCTOTHUM YHHOM 3MIHIOE CBil CTaTycC, MEPETBOPIOIOYN
abCoIOTHE MPABOBIAHOIIEHHS Ha KBa313000B’s13a1bHe a00 riOpuaHe IpaBo-
BIJIHOIIICHHS BJIACHOCTI, /IO 3MICTY SIKOTO OyIyTh BXOIWUTH TpaHC(HOPMOBaHI
pedoBi npaBa ydacHukiB» [13, ¢. 38]. Came 3 orsay Ha TakWid MIPOSIB CKJIa-
JIEHOCTI KamiTaxy CIIiJl po3IVIsSIaTH 1[I0 O3HAKY B SIKOCTI KBamidiKamiitHOT 11s

KOPITIOPAaTUBHUX FOPUIUYHUX OCi0.
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O3Haka X 00’€IHAaHOCTI KamiTaliB (a00 Tak 3BaHa O3HAKa CKJIAJICHOCTI
KarmTaiy), IoAiOHO 10 03HAKH 00’ €THAHOCTI 0ci0, Ha0yBa€ B Cy4aCHUX COIIi-
aIbHO-EKOHOMIUYHUX YMOBaX xapaxkmepy ¢hikmuenocmi. AJe 3rajjaHa BUIIE
KOHCTPYKIIiSl TOBApPUCTBA OfIHI€T 0COOM MPU3BOAUTH 10 YMOBHOTO PO3MOILTY
CTaTyTHOTO KaIliTaldy Ha YacTKH, SIKI yCl HaJeXaThb €IMHOMY YYacHUKY (3a-
CHOBHUKY).

Sk 3a3Ha9YaNOCs BUIIE, y9acTh Y KOPIOPATUBHIN IOPUAMYHIN 0COO1 MIJIs-
XOM BHECEHHS MailHOBMX BKJIAJIB COPUYUHSIE BUHUKHEHHS B yyacHUKa (3a-
CHOBHHKA) KOMILUIEKCY KOpIopaTUBHUX mpaB. [locTtae migkoM 3akoHOMipHE
MMATAHHS PO T€, YU Y BCiX BIIHOCHHAX yd4acTi Oye MOBa WTH MPO KIACHYHI
KOpIOpaTHBHI IpaBa. BupileHHs [bOT0 MUTAHHS € OCHOBOIO AJIs1 TBEPIXKEHHS
PO Te, K1 caMe FOPUANYHI 0coOU, TOOYI0BaHI Ha BITHOCHHAX y4acTi, MOJKHA
11eHTU(]IKyBaTH K KOPIIOPATHUBHI, & TAKOXK Y YOMY CaMe MPOSIBISIETHCS TaKa
y4acThb. 3 IPUBOAY IILOTO HEMA€ OJHO3HAYHOCTI y HAyKOBIiH miTeparypi. 30-
kpema, C. C. KpaBueHKO BCTaHOBIIIOE TaKy OCOOIMBICTh KOPIIOPATUBHUX MTPaB
SIK TX MOXKJTUBICTB MPOSIBIISATH B TUX UM 1HIIHUX [TPABOBIAHOCHHAX TIIbKH SAKYCh
OJTHY CBOIO sIKicTh. HaykoBeIb BBakae, 1110 BOHH B MIEBHUX NMPABOBIAHOCHHAX
MIPOSIBIISIFOTHCS TITBKH SIK MAHOBI, @ B IEBHUX — HABITaKH, sSIK HEMaHOBI [ 14,
c. 4]. Bucnosnena no3uiiist Aa€ 3MOTy CTBEp/KYBaTH PO HAsSBHY B JIiTeparypi
KOHIIETIII}0, BIAMOBITHO A0 SKO1 10 KOPIOPATHBHHUX IOPUIUIHUX OCIO Hae-
XKaTb 1 Ti, y4acTh y SAKUX CIOPUYUHSIE BUHUKHEHHS B YYacHHKa (3aCHOBHUKA)
JIMIIIE HEMAWHOBUX TIPaB (SK-OT: TPOMaJIChKa OpraHi3allisi, MOJITUYHA TapTis
Toio). BogHouac y cydacHii Hayli cpOpMOBAHOIO € TyMKa, IO 10 KOPIO-
pPaTUBHUX IOPUINYHHUX OCI0 HayekaTh Ti, y4acTh y SKUX CIPUUYHHSE BUHUK-
HEHHS KOPIOPATUBHUX IPaB SIK €IMHOTO KOMIUJIEKCY MalfHOBUX 1 HEMaitHOBHUX
mpaB. BBaxkaeMo 3a jopeyHe miATpUMAaTy 03HAYEHY KOHIICTILIIO SIK OOIPYyHTO-
BaHy Ta 3arajbHOBHM3HaHY B AKOCTI npioputeTHoi. 30kpeMa, B. A. BacunbeBa
BHCJIOBHJIA AYMKY, 3T1THO 3 SIKOIO JI0 FOPUAMYHUX 0CI0 KOPIOPATUBHOTO THUITY
HaJieXaTh yCi OpraHizamiitHO-1IpaBoBi (OpMHU OPUIUYHUX OCI0, IKI CTBOPEHI
3 METOI0 OTPUMAaHHs NPUOYTKY Ta MOAAJBIIOT0 HOro pO3MOALTY MK y4acHU-
KaMH 1 B pe3y/bTaTi CTBOPEHHS SIKUX Y 3ACHOBHHMKIB BUHHUKA€ OCOOIMBUN BUJ
MaiHOBHX MpaB 3000B’s3aJIbHOTO XapaKTepy, KU MPUIHATO HA3UBATH KOP-
nopaTuBHUM MpasoM [ 15, c. 61]. Kopnopatusne npaBo, 3a3Hauae B.A. Bacu-
TIBEBA, CIIJT PO3MISIATH SIK CKIAJHUN CYKYIHHUNA 00’ €KT IUBUIBHUX IPaB, 10
CKJIQIa€ThCS 13 HU3KU CAMOCTIHHUX Cy0’ €KTUBHUX IpaB. BoHU B CyKymHOCTI
CKJIa/Ial0Th 3MICT KOPHOpaTuBHOrO npasa. Cepell HUX € MpaBa HEMAaHOBOTO
Xapakrepy, abo iX Ille Ha3UBalOTh OpPraHi3alliiiHi MpaBa y4acHHUKa TOBApUCTBA
Ta MaifHOBI NpaBa. MaltHOBHI1 KOMIIOHEHT POOUTH KOPIOPATHBHE MIPaBO Bap-
TICHHUM, 110 MIPUBEPTAE yBary y4acHUKiB puHKy [16, c. 110].
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I. C. Cnacubo-®ateeBa, po3IsIaroud MEXaHi3MH1 IIPABOBOTO PETYJFOBaH-
HSl KOPIIOPAaTUBHUX MPABOBITHOCHH, HArOJOIIY€ TaKOX Ha MPIOPUTETHOCTI
MalfHOBHX TpaB y €MHOMY KOMILJIEKCI KOPIIOPATUBHUX IpaB. YuyeHa BHU3Ha-
yae, 1110 YYaCHUK TOBapHUCTBA Ma€ JiBa PI3HOBU/IM MPaB: MailHOBE, sIKe, 6)y0yuu
OCHOBONOJIONCHUM, TIOPOIKY€E BTOPHHHI MailHOBI IpaBa, a TaKoX OCOOHUCTE
HemaitHoBe mpaBo. Came mnepiie € 000pOTO3AaTHUM, 1 HOTO BiTUYyKEHHS MPH-
3BOAMTH JI0 TIPABOHACTYTHUIITBA B HOBOTO yYaCHHUKA, a 0COOMCTE HEMaliHOBE
IpaBoO € He 00OPOTO3JaTHUM 1 BUHHKAE B 0CcOOU, sika Mpuadana B y4acHHKA
MpaBO Ha YaCTKy NIEBHUM BCTAaHOBJICHHM 3aKOHOM criocooom [17, c. 193].

VY Mexax MATPUMKH KOHILIETLIT PO €IHICTh KOPIOPATUBHUX IMpaB BBa-
KAEMO, IO KJIACUYHOIO KOHCTPYKIIEI0 KOPIIOPATUBHOI IOPUINYHOI 0COOU €
Ta, BHACJIIJIOK YYacCTi y sIKili BHHHKA€E MaHOBA OB’ S3aHICTh MK YYaCHUKOM
Ta IOPUIUYHOI0 0CO00I0, 10 MPOSIBIAETHCS Y HASBHOCTI MalHOBUX KOPIO-
paTuBHUX MpaB. TakUM YMHOM, MIATPUMYEMO TO3ZUIIIO MPOBIIHUX CYyYaCHHUX
KOPITOPaTUBICTIB, 30kpeMa, B. A. Bacunbenoi ta [. B. Cmacu6o-®areeBoi npo
MPIOPUTETHICTh MATHOBOTO KOMITOHEHTY ISl iIeHTH(DIKaIlli HasIBHOCTI KO-
MOPAaTUBHMX TIPAB 1 BIAMOBIIHO /IS iMeHTH]IKaIl IOpuIuIHOI 0coOU B SIKO-
CT1 KOpIIOpaTUBHOI. MaifHOBHI KOMIIOHEHT MPaBOBIAHOCHH Y KOPIIOPATUBHUX
IOPUAMYHUX 0CO0aX MPOSBISIETHCA B TOMY, 11O iX YYaCHUKH (3aCHOBHHUKH) B
pe3yabTaTi y4acTi y HUX MalOTh TaKOX IIPaBO Ha OTPUMAHHS YaCTUHU MPUOYT-
Ky B1JI TISUTBHOCTI IOPUAMYHOI 0COOM, a TAaKOXK MPaBO Ha JIKBiAaIliiHY KBOTY.
AHaJoriyHa 03Haka € KOHCTUTYTHUBHOIO JUIS MiANPUEMHHUIIBKUX IOPUIUIHUX
0ci06 mpuBaTHOTO Mpasa. BiAnoBiqHO MOXKHA CTBEPIKYBATH, 1110 KOPHROPAMUB-
HICMb, KA NPOSABIIAEMbCA Y CBOEPIOHOMY MAUHOBOMY NPABOBOMY 38 A3K) MIdiC
IOPUOUYHOIO 0C00010 ma T yuacHukamu (3aCHOBHUKAMU), € IMAHEHMHO NPU-
MAMAHHOK XAPAKMEPUCTNUKOIO 0151 0)0b-KUX NIONPUEMHUYBKUX FHOPUOUYHUX
ocib npusamuoco npasa. HaBeneHne TBEPIKEHHS € JIOTTYHUM MPOAOBKEHHSIM
BHUCJIOBJICHUX TPOBIAHMMHU YYEHUMHU TO3UIINA y cepi KOpIOpaTUBICTUKH.
Taxk, B. A. BacunbeBa BiTHOCUTD JI0 IOPUAUIHHX OCI0 KOPIIOPATHBHOTO THITY
Ti, IKI CTBOPEHO 3 METOI0 OTpUMaHHS MPUOYTKY, i MOJANBIIOTO HOTo PO3Mo-
JTy MK YYaCHUKAMH 1 B Pe3yJIbTaTi CTBOPCHHS IKUX Y 3aCHOBHUKIB BUHUKAE
0COOMMBUN BUJ MAaWHOBUX Ta OCOOHMCTHX IMpaB (KOPHOpaTUBHUX TpaB) [15,
c. 61]. Yuena koHcTaryBaja, mo Oyab-sKa KOpIIOpaTUBHA IOpUIUYHA 0c00a
€ TATPUEMHHIIBKOIO. V po3pisi 30ilicHeH020 00CNI0NCeHHS, ONUPArYUCh HA
BUKAAOEHY NO3UYTIO, MOACEMO CIMBEPOANCYBAMU, U0 051 OYOb-5KOI NIONpuUeEm-
HUYbKOI IOPUOUYHOT 0COOU NPUBAMHO20 NPABA XAPAKMEPHOIO € KOPROPAMUG-
HICMb YCMporo.

1. Hlus N. S. Korporatsii ta korporatyvne pravo: poniattia, osnovni oznaky
ta osoblyvosti zakhystu: avtoref. dys. ... na zdobuttia nauk. Stupenia kand.
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3eqicko A. B. IlinnpueMHMUbKI OPUIMYHI 0cO0M IPUBATHOIO IPABA B KO-

CTi KOPIOPATHBHUX YTBOPEHD
V cTarTi akIeHTOBAHO yBary Ha MoTpe0i MPOBEACHHS! MOIAIbIINX HAYKOBHX M0~

LIyKiB y cdepi npaBoBoi NpUPOIU KOPHOPATHBHUX IOPHINYHHUX OCi0 B CHITYy HasiBHO-

CT1 y JiTepaTypi YHCICHHUX MO3MLiN momo ii TpakryBanHs. KoncraroBano nmotpely

OKPECJICHHA CITIBBIAHOMICHHS LBOI0 MOHATTS 13 MOHATTAM MIANPUEMHUIBKUX HOPU-

JUYHUX O0Ci0 TIPUBAaTHOTO MPaBa, OCKUIBKK peaji3allis TaKoTo 3aBIaHHS CIPUSTHME

Y3TOKEHHIO KaTeropiaabHOTO alapary, a TaKoK MMOCIiIOBHOMY BUKOPHCTAHHIO TIPH

MOJIEITIOBaHHI CTaTyCy MiANPHEMHUIBKUX IOPHANYHUX OCI0 MPUBATHOTO TpaBa Me-

XaHi3MiB, XapaKTepHHX U1l KOPIIOPATUBHUX NpaBoBigHOCHH. Ha ocHOBI aHamni3y Ha-

YKOBHX PO3POOOK aBTOPOM ITiITPUMAHO MO3HUII0 YUCHHUX MPO MEPBUHHICTD O3HAKU

KOPIOPAaTUBHUX IOPUANYHUX 0Ci0, MOB’S3aHOI 13 HAsBHICTIO y X 3aCHOBHHUKIB (y4ac-

HI/IKiB) KOMIIJICKCY ManHOBHX Ta HEMAaWHOBUX Ipas, IMEHOBaHUX KOpIIOpaTUBHUMMU.

BcTanoneHo, 1o B OCHOBI SIK KOPITOPATUBHUX IOPUANIHUX 0Ci0, Tak 1 MiIIPHEM-

HUIBKUX FOPHIMYHEX OCI0 MPHUBATHOTO MPaBa 3HAXOAUTHCS IICHTHIHHN MPABOBHI

KpHUTepiii — HAsIBHICTh MAiHOBUX Ta HEMaHOBHX KOPIIOPATUBHHX IPAB B 3aCHOBHH-

KiB (y4acHuKiB). TakuM 4MHOM, CTBEpPKEHO, IO JJIS IMiAMPHUEMHUIIBKUX FOPUINY-

HUX 0Ci0 MPUBATHOTO MpaBa IMAHEHTHO XapaKTepHa KOPIOPATUBHICT YCTPOIO.
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Zelisko A. V. The entrepreneurial legal entities of Private Law as corporate
associations

The legal basis of entrepreneurial activity was forming, when the general
concept of the development of this activity was absent. This situation was natural for
those the soviet period, because there was not a peculiar and business. As a result,
scientific developments in the field of adjusting of legal forms of entrepreneurial
activity were absent. This situation was complicated by the necessity of introduction
to the legislation of positions about corporations. The term “corporation” passed the
difficult period of development in the legal system of Ukraine. Today this term is
generally accepted, but exposed to the processes of transformation. These arguments
stipulate the necessity of research of concepts “the corporate legal entity” and “the
entrepreneurial legal entities of Private Law”. The science and practice require the
decision of questions about correlation of these concepts. The research result will
be establishment of possibility of the use of mechanisms of corporate relations in
adjusting of the entrepreneurial legal entities of Private Law. It is established, that
the criteria of belonging of legal entities to corporate need to be exposed by means of
signs of these legal entities. These signs are presented in legal literature in different
variants. Among these signs it is indicated: association of persons and capitals; joint
aim; difficult corporate management; capital that is formed from property payments
of founders (participants). An author is support the scientific position, that these signs
for belonging of legal entity to the corporation not enough. The scientific set, that
the basic sign of corporate legal entity is a presence of property and non property
corporate rights. An author accomplished the analysis of all existing in literature signs
with the purpose of forming of main sign of corporate legal entity. It is established,
that the joint aim is the sign of all legal entities of Private Law. As a result an author
supported position, that this sign is not the main special sign of corporate legal entities.

In the article was investigated such sign of corporate nature of legal entity as
association of persons. The legislation of Ukraine uses the legal constructions, that
stipulates transformation of sign of association of persons. For example, the company
of one person does not have got such sign. The author supports those scientists, who
claim, that such legal construction reflects the needs of modern economic and legal
relations.

An author analysed also the association of capitals as a sign of the corporate
legal entities. The property of corporate legal entity is formed by the association of
payments of founders (participants). These holding become property of legal entity,
as a result — the participants acquire the corporate rights. The expounded positions
form a conclusion, that this sign is main for corporate legal entities.

Thus, the definition of the “corporate legal entity” should be based on the sign of
the presence of property and non property corporate rights of founders (participants)
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of legal entity. As a result, an author drew conclusion, that term «the corporate
legal entity» and concept «the entrepreneurial legal entities of Private Law « have
identical constitutive signs — property and non property corporate rights of founders
(participants) of legal entity.

Keywords: legal entity, corporate legal entity, the entrepreneurial legal entity
of Private Law, corporate rights, entrepreneurial activity, founders (participants),
company, legal construction.
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OKPEMI MATAHHA CAMO3AXUCTY MNMPAB

YYACHMUKIB rOCrNnoaAPCbKUX TOBAPUCTB

YK 347.725

IlocTanoBka npodiaemu. CaM03axuCT € OJHUM 3 €(DEeKTUBHUX CIIOCOOIB
3aXHUCTy NpaB YYacCHUKIB TOCIOAAPCHKUX TOBApUCTB. lIpore, BpaxoByrouH
HOT0 HEIOPHUCIUKIIHY (HopMYy, dyKe 4acTO BUHUKAE CyMHIB CTOCOBHO MOXK-
JMBOCTI 3aCTOCYBaHHS THX YH 1HIIUX CIOCOOIB CaMO3aXHCTY, OCOOIMBO Mpsi-
MO HE nependadyeHuX HopMaMHi YHHHOTO 3aKOHOABCTBA.

VY Hayui He ICHY€ €JUHOTO MIIXOIy /10 IOHATTS CaMO3axHUCTy IpaB yyac-
HUKIB TOCTIOIaPCHKUX TOBAPUCTB. Lle BUKIMKAHO HE JHIIE PI3HOYUTAHHIMHU
y PO3yMiHHI camoi TePMIHOJOTIT «CaM0O3aXUCT», aje i HEBU3HAYCHICTIO HOT0
3aCTOCYBaHHS Y KOPIIOPAaTUBHUX MpaBoBiTHOCHHAaX. KpiM Toro, BUHUKaE Mu-
TaHHSI CTOCOBHO MOYKJIMBOCTI CAMO3aXHCTY 3a JIOTIOMOTOI0 YTPUMAaHHS BiJT aK-
TUBHHX JIiid, OCKUTBKH 3 JaHOTO PUBOJY MO3HIIIT TAKOXK Pi3HATHCA.

He3sBakatoun Ha Te, 110 3aKOHOIABCTBO HA/Ia€ MOKJIMBICTH BIACHUMU i-
ssMH (O3TISTTbHICTIO) YYaCHUKAM KOPIOPAaTUBHUX MPABOBITHOCHUH 3aXHUIIATH
CBOI IIpaBa, y HbOMY HE MICTUTBLCS YITKHUX CHOCOO0IB (x0ua O HAOIMKEHOTO
iX mepeniky), SKi MOXYTh OyTH 3aCTOCOBAHI IIO0 3aXUCTY KOPIIOPATHBHUX
pas.

Cran nocmimkenss. [Ipo6reMoro caM03axucTy HUBUIBHUX MPaB, Y TOMY
YHCIll i paB Y4acCHUKIB rOCMOIapChbKUX TOBApUCTB, 3aiimanuck T. M. Bono-
mienko, B. I1. Tpubanos, 1. O. [I3epa, O. A. Kynuk, K. K. Jlebenes, B. B. Jlyip,
K. I. Hikonoropceka, €. O. Cyxanos, I. B. Cmacu6o-®areesa, I. A. CBepiuk,
E. JI. Crpaywinr, P. I. Tambsn, B. JI. Sponpkuii. OqHak HE MOXKHA CKa3aTH,
110 OKPECJICH1 MUTaHHsI BUPILIEH] Y MOBHIM Mipi, OCKUIBKH JIO CUX Iip TPUBAE
HAayKOBa JIUCKYCisl.

MeTo10 CTaTTi € BCTAHOBJICHHS MOHATTS CaMO3aXHCTY, MOXJIUBOCTI 3a-
CTOCYBaHHS CIIOCOOIB caM03aXxMCTy MPHU 3aXUCTI MpaB YYaCHUKIB rOCHOAAP-
CHKMX TOBAapPUCTB Ta 3aCTOCYBAHHS CIIOCO0IB CaMO3axHCTy y (hopMi yTpUMaH-

HS BIJ{ aKTUBHUX [iH.
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Buxaan ocHoBHOro marepiany. Heropucaukiiitna gopma 3axucty oxo-
TUTIOE JT1i TPOMAJISIH Ta OpraHi3alliii y 3aXHCTi IpaB, Kl 3MIHCHIOIOTHCS HUMU
CaMOCTIHHO 0e3 3BEpHEHHS 10 KOMIIETEHTHHUX JAepkKaBHHX opraniB. Y 1K
VYkpaiau BkazaHi fii, 00’€qHaHI y TOHITTS CaMO3axHUCTy IHMBUIBHUX TpaB,
KWW PO3TIISIIAETHCS SIK OJIMH 13 CIMIOCO0IB 3aXUCTY ITUBUILHUX TIpaB [1, c. 75].

[IpaBo Ha camM03axXUCT Ma€e TPUBAJY ICTOPiI0 BUHUKHEHHS 1 po3BUTKY. Llle
B PUMCBKOMY TIpaBi 3’SBUJIOCS MOHSTTS «CaMOYyNpPaBCTBOY» (MepBicHa Gopma
3aXUCTY TpaB), sIKE B JaHHUM Yac BBaXKA€ThCs mpabdbaTtbkoM camosaxucty. On-
HaK PUMCBKE MTPaBO KJIACUYHOTO 1 MI3HIMIOTO MEePioay BXKE PO3AUISAIO MOHSATTS
camoympaBcTBa 1 camo3axucTy. CaM03aXUCT TOMYCKaBCs Y BUIIISAII 3araJIbHO-
ro TpaBuja, Mpo MO CBITYUTH MM psan ¢pparmentiB JurectiB FOctuHiana
1 mpaib pUMChKUX IOpUCTIB. [TOHATTA camM03axXuCTy HEOIHOPA30BO 3MiHIOBA-
JI0CSI 3 CaMOT0 MOMEHTY CBOTO BUHMKHEHHSI, III0 MOXKE MOSICHIOBATUCS €BOJIIO-
II€I0 TPABOBOTO peryntoBaHHs. HallOiabIl akTUBHO CaMO3aXHUCT BHBYAIACS
y kinmi XIX - moyarky XX CT. i pe3ysbTaTd CeprO3HHUX JTOCIIHKCHbB, ITPOBE-
JEHUX BITYM3HSHUMH LUBLTICTAMHU, SIKI MIATOTYBAJIX MIAIPYHTS JJis BIIPOBa-
JOKEHHS Y IIMBUIbHE 3aKOHOJIABCTBO I[LOTO HOBOT'O /ISl HHOTO 1HCTUTYTY, CIIPHU-
SIUTH TIOSIB1 HOPM TTPO CaMO3aXKCT Y BITYU3HIHOMY 3aKOHOMABCTBI [2, ¢. 120].

YK VYkpainu BBeACHO MOHATTS CaMO3aXHCTy IUBLILHUX MpaB. el iH-
CTUTYT 3 SIBJIIETHCS Y IUBLIICTHUII HE BIIEPIIE, BIH Ma€ MICIIC SIK Y BITYM3HS-
HIl HayIll UBUILHOTO TIpaBa, TaK 1 B 3apyOKHUX 3aKOHOMABCTBaX. Tak, 3ra-
JyBaHHS «HACTYMAJIbHOTO CaMO3axHCTy» € Y KOMeHTapi 70 cT. 1642 «mpaBo
yTpuMaHHs» HiMenbkoro [{usinbHoro ynoxenus 1910 p. Takuii pisHOBH] 3a-
co0iB caMO3axuCTY, SIK CAMOBUIbHE YTPUMaHHS 4y»Oro MaifHa 3 METOI0 3MY-
CUTH OOP>KHUKA 10 BUKOHAHHSI B3SITOTO Ha ce0e 30008’ s13aHHsI, OyB MOYKJIMBHIA
BUKIIIOYHO y BHIAJIKaxX, Mepen0aueHuX 3aKOHOM, IO YITKO BU3HA4YaB YMOBH
Takoro yrpumanss. Lleif TepMiH BBeIEHO TaKOX /10 LMBUILHUX KOJEKCiB Po-
citicekoi Deneparii (ct. 14), V36ekucrany (1. 3 ct. 9), Kupruscrany (ct. 14),
aje 06e3 10CTaTHbOTO BU3HAYEHHS MOHATTA [1, ¢. 77-78].

JlaHuii icTOpUYHUI KOHTEKCT TOKa3ye, 110 CaMO3aXHCT HE € HOBOIO (op-
MOIO 3aXHUCTY, ajie MpH HOro HOPMATUBHOMY BH3HAUEHHI, peai3allisi caMmo-
3aXMCTY BUXOAWTHh Ha HOBMI piBeHb pO3BUTKY. KpiM TOro, HasBHICTh Takoi
(hopMH 3aXHCTy B IHIIKUX KpaiHaX CBITY TOBOPUTH MPO HOTO HEOOXITHICTH Ta
e(hEeKTUBHICTbD.

Ha choromuimHiii 1eHp BU3HAYEHHS MOHSTTS CAMO3aXHUCTy BBEIEHO 3a-
KOHOAaBIeM pazoM 3 mpuiHATTAM [IK Ykpainu. Tak, BimmosimgHo 1o ct. 19
nporo Kozmekcy ocoba mae mpaBo Ha caM03aXHCT CBOTO IIUBUIBHOTO MpaBa Ta
IpaBa 1HII0i 0COOM BiJl MOPYIICHD 1 MPOTUIPABHUX MOCsATaHb. CaM03aXxHCTOM
€ 3aCTOCYBaHHs 0CO00F0 3ac00iB MPOTHU/IiT, K1 HE 3a00POHEH] 3aKOHOM Ta HE
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cylepeyarb MOPaJIbHUM 3acaiaM cycniibeTBa. Crocodu caM03axucTy MaroTh
BIJIMOBIAATH 3MICTY IpaBa, U0 MOPYIIEHE, XapaKTepy Aii, SKUMH BOHO MOPY-
IIeHe, a TAKOXK HaciAKaMm, 110 3aBAaHi UM nopymeHHsM. Crnocodu camo3a-
XHCTY MOXKYTh OOMpATHCS CaMOI0 0COOOI0 YU BCTAHOBJIIOBATHCS JJOTOBOPOM
a00 aKTamMu ITUBUJILHOTO 3aKOHOJIABCTBA [3].

HaykoBa crniinibHOTa He 3a1HIIMIACh OCTOPOHB Ta 3alPONOHYBaJia CBOi Ba-
plaHTH BU3HAYCHHS BKa3aHOTO MTOHSTTI.

Tak, I A. Ceepruk ta E. JI. CrpayHuHTr 3anpOnoHyBaiu HAaCTYIIHE I10-
HATTS: «CaM03aXUCT HUBUIBHUX MPaB — 1€ JOMYCTHMI1 3aKOHOM 200 JOTOBOPOM
11 yIOBHOBaXXEHOI 0COOM, CIpsSMOBaHI Ha 3a0e3MeueHHs] HeJOTOPKAHHOCTI
MpaBa, IPUITMHEHHS MOPYIIEHHS 1 JIKBIJAIII0 HACTIAKIB IIbOTO MOPYIICHHS»
[4, c. 35]. Taky no3wumito miarpumanu B. A. Bitymiko [5, c. 285] ta Y. H. A3zi-
MOB [6, c. 102] Ta inmm. Takum 4MHOM, HAYKOBIIl BUALTWIM JEKiJIbKa O3HAK
CaMO3axXHUCTy: IOMYCTUMICTh Jii, aKTUBHICTb i, MpeBeHTUBHA (QYHKIIis (3a-
Oe3mneueHHs HeJJOTOPKAHHOCTI), 3aXMCHA (PYHKIIisI (IPUMTMHEHHS TOPYIIECHH),
KOMITeHcalliiHa QyHKiis (JIiKBigalis HachiaKiB). Bka3zana nosuiis Bumisiiae
CIIYIIHOIO, OCKUIBKU OKPECJICHI OCHOBHI O3HAKU Yy AYKe CTHCIIN Gopmi, of-
HaK HEe 30BCIM PO3KPUTE MUTAHHA MOXKJIMBOCTI CAMO3aXHCTy 3a JIOIIOMOTOI0
0e31sTbHOCTI, PO Ky Oyae HTH MOBa Jalli P PO3IVIsLAl CAMO3aXUCTy TPaB
YYaCHUKIB TOCTIOAAPCHKUX TOBAPUCTB.

OnHUM 3 BaXKIJIMBUX MUTaHb € MOXKIIMBICTh CAMO3AaXUCTY KOPIIOPATUBHUX
MpaB, OCKUIbKM Ha HOPMaTHBHOMY PiBHI MpO 1€ HE 3a3Ha4eHO. Buxonsun 3
TOTO, III0 HOPMaMHU YHMHHOTO 3aKOHOJIAaBCTBAa HE IepeadoadyeHo 3a00poHU ca-
MO3aXHCTy KOPIIOPATUBHUX IIPaB, TO MOJKHA AIMTH BUCHOBKY, III0 CAMO3aXUCT
MpaB yYaCHUKIB TOCMOJAPCHKUX TOBAPUCTB € MOXIMUBUM JI0 3aCTOCYBaHHSI.
OpHak 1MocTae MUTaHHS BU3HAYCHHS CIIOCO01B TAKOTO CAMO3aXUCTY, OCKUIBKH
YKOJHUH HOPMATUBHHM aKT iX HE MICTUTb. BibIl TOr0, CaM03axUCT KOpIiopa-
TUBHUX MPaB HE TUILKH BUKOPUCTOBYETHCS, alie € TOCUTh BINIMBOBUM TIiJ] 4yac
3aXHUCTY MPaB YYaCHUKIB TOCTIOAAPCHKUX TOBAPHCTB.

CrtocoBHO e(heKTUBHOCTI 3aCTOCYBaHHS CAMO3aXUCTY Y KOPIOPAaTHBHUX
BiIHOCHHAX CIyIIHO 3a3HauuB B. B. Jly1p, 10 camo3axucT KOpHOpaTUBHUX
MpaB B110yBa€THCS MUIAXOM peati3allii HaJaHuX y4aCHUKaM TOBapUCTBA 3aK0-
HOJJAaBCTBOM Ta BHYTPIIIHIMU aKTaMH TOBapHUCTBAa MOKJIMBOCTEH 10 3a0e3re-
YEHHIO CBOiX MpaB 0e3 3BEPHEHHS 10 CYAy Y 1HIIUX CIeUiaJbHUX JepiKaB-
HUX OpraHiB. Y KOpIMOpaTUBHUX MPABOBIIHOCUHAX, HA BIIMIHY BiJ 1HIIUX, 115
(dopMa Bifirpae 3HauHy poJib y 3aXUCTI MPaB, 110 Oe3MocepeIHbO BUILIUBAE 3
0COONIMBOCTEN KOPHOPATUBHUX MPAaBOBITHOCHH, KOPIIOPATUBHOTO YIIPABIiH-
HS Ta oprasizarii JisJIbHOCTI TOCIOJAapChKUX TOBapuCTB. IIpu camo3axucri
KOpIIOpaTUBHUX MPaB Ta IHTEepeciB il akijioHnepa (y4yacHUKa, 3aCHOBHUKA) TO-
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BapHCTBA CIIPSIMOBAHI HA 3aXKCT HE JIMILE BIACHUX KOPIOPATUBHUX MPaB, a i
KOPIOPATUBHUX MPaB Ta IHTEPECIB 1HIINUX YYACHUKIB KOPIOPATUBHOTO CIIOPY,
Ha MOMNEePeHKEHHS IHITNX (JOPM HENPABOMIPHOI MOBEIIHKH Y KOPIIOPATUBHUX
npaBoBigHOCHHAX [7, ¢. 158]. Buenuii 3a3nauae, mo crnerudika KOprnopaTrus-
HUX TPABOBITHOCHH HAJa€ Y4YaCHHKAM TOCIOIAPCHKUX TOBAPUCTB BEIUKY
KUTBKICTh KOPIIOPAaTUBHUX MPABOMOYHOCTEH, KOTPi MOXKYTh BUKOPHUCTOBYBa-
TUCh YYaCHUKAMU JIJISl CAMO3aXHCTY. Y TaHOMY BHUIIAJIKy CAMO3aXHCT € IOCUTh
e(eKTUBHUM, OCKIJIbKUA yYACHUKU TOCIOJAPCHKUX TOBAPUCTB MOXKYTh 3aXU-
CTUTH CBOi IIpaBa BiJ MOPYIIEHb y KOPOTKI CTPOKH 32 JIOTIOMOTOI0 BJIACHUX
3aKOHHUX Jii. TakuM 4MHOM, Mepes HayKOBIIEM B3arayi He CTOITh MUTaHHS
CTOCOBHO MOXJIMBOCTI TAaKOTO CAMO3aXHUCTY, ajie BiH HABIIAKU HABOAUTH CIIO-
cobu ioro peami3artii.

A. I1. KonecoB Takoxx CTOITh Ha TOMY, III0 CaMO3aXHCT KOPIIOPATUBHUX
IpaB € JOCUTH NOLIUPEHUM siBULIEM. Tak, 3a3Ha4eHo, 110 crernudika camosa-
XHUCTY MPU KOPHOPATUBHUX KOHQIIIKTaX BUSBISETHCS Y MOXKIUBOCTI BUOOPY
1 6e3mocepeIHHOT0 3aCTOCYBaHHS PI3HOMAHITHUX aJIbTEPHATUBHUX MPOLEAYD
1 crmoco6iB po3B’si3aHHs criopiB. [Ipu camM03axUCTi KOPIOpAaTUBHUX IIPaB Ta
iHTepeciB Jii 0coOM CIPSMOBaHI TaKOXK Ha 3aXHCT MPaB Ta IHTEPECIB 1HIIMX
YYaCHUKIB KOPIIOPATUBHOTO KOHQIIIKTY, HA TONEPEIKEHHs 1HIIUX (GopM He-
IPaBOMIPHOI MOBEAIHKU y KOPIOPATUBHUX MPaBOBiAHOCKHAX [8, c. 8]. MoxHa
no0auuTH, 110 y TaHOMY NMUTaHHI BUEHUH MOTODKYETHCS 3 mo3uiiero B. B.
Jlyus, 1o mija 9ac camMO3axUCTy KOPHOPATUBHUX MpaB, il y4aCHUKA TOCHO-
JApCHKOTO TOBAPUCTBA MOXKYTh OyTH HaIlpaBlieH1 HE TUTBKH JJIsl 3aXUCTY CBOIX
npaB, ajie i IHIIUX yYaCHUKIB.

Crig 3a3Ha4UTH, 10 MU TIATPUMYEMO BKa3aHy MO3HUIIII0, OCKUIBKH TyXKe
4acTo Yy KOPHOPATUBHUX BIJHOCHHAX MOPYIIYIOTHCS MpaBa HE OJHOTO OKpe-
MOTO Y4YacHHKA, a MEeBHOI IPyNU YYACHHUKIB, 3a3BUYAl TUX, KOTPl HE MAIOTh
3HAYHOI YACTHUHH CTaTyTHOTO (CKJIa/IeHOr0) Kamitany (MIHOPUTapHi aKIioHe-
pH) Ta KOJM 3aCTOCOBYE CaMO3axHCT OJMH YYaCHHK, TO CBOIMHU Aisimu (abo
0€3/1sUTbHICTIO) BIH MOXKE 3aXMCTUTH IpaBa 1HIIUX YYaCHUKIB, KOTPI 3HAXO-
JAThCS 3 HUM y MONiOHIM cutyarii. OgHaK ciii MiAKPECIuTH, 1o, Iepul 3a
BCe, 0c00a HAMaraeThCsl 3aXUCTUTH CBOI KOPIOPATUBHI Mpasa, a MpH 3aXHCTi
CBOIX IpaB MOXe€E CTATUCh TakK, IO OyAyTh 3aXHUIIECHI 1 KOPIIOPATUBHI MpaBa
IHIIMX YYaCHUKIB, ajie 11 HE € MPABUIIOM, & CKOPIIIE — BUKIIOUYEHHSIM.

B. I'. KopHokyii 3a3Hauae, 110 y KOpIOPaTUBHUX BIAHOCHHAX CAMO3aXHCT
BUSIBIISIETHCS Y MOKJIMBOCT] YYaCHHKIB, HEMaHOBI ITpaBa SKUX MOPYIIEH] 4,
Ha iX JYMKY, MOXYTb OyTH MOpYIIEHi, 3BEPHYTUCH O OPTaHiB YNpaBIiHHS
TOCIOIAPCHKUM TOBAPUCTBOM 3 MTPOXAHHSAM BIUIMHYTH Ha Aii 1HIIMX Y4aCHU-
KiB 1 IPUIIMHUTH TaKke MopylieHHs. B miTepaTypi 3ajie)HO BiJ MOPSIIKY pearti-

74




OxkpeMmi MUTaHHS CaMO3aXHUCTy [PAB YYACHHKIB FOCIOAAPCHKUX TOBAPUCTB

3a11ii caM03aXUCTy BUAUISAIOT: Oe31mocepeiHii MOpsiI0K caM0o3axucTy (y4acTh
B yIpaBJiHHI clipaBaMu, IPaBO CAMUM CKIIMKATH 3arajbHi 300pH TOBapUCTBA,
MIPaBO Ha KyMYJISITUBHE TOJIOCYBaHHS) Ta OMOCEPEIKOBAHHM (BHECEHHSI CBOIX
MIPOIO3UIIIH 10 MOPSAIKY JEHHOTO 3arajbHUX 300piB, MPOBEACHHS PEBI31HHOIO
KOMICI€0 TepeBipKH (hiHAHCOBO-TOCIOIAPCHKOT MIsUIBHOCTI MPaBJIiHHS HA BH-
MOTY akiioHepiB abo Oyab-sikoro 3 yyacHukiB TOB uu T/IB, mpaBo akiiioHe-
pa BUMararu 3/iiiCHeHHsI 000B’a3K0BOr0 BUKyny AT Hane:kHuX HOMy akiliii)
[9, c. 134]. Buena Bigokpemtroe 6e3mocepeiHii MopsaaoK (BIACHUMH JTisIMHU
a60 Oe3isIbHICTIO) CAaMO3aXUCTY BiJI OMOCEPEIKOBAHOTO (KoM Jii o camo-
3aXUCTY HAlpaBleHI HAa BHYTPIIIHBO KOPIIOPATUBHI yTBOpeHHs). Jlane Bif-
MEXYBaHHS € JOCUTh BaXJIUBUM, OCKUIBKH, ICHY€E MO3UIis, 10 CAaMO3aXUCT
MOJKE€ MaTy MicCIie TUIbKH y peatizaiii BIacHUX Jil, X0o4a BiH BXKe HEe HaOupae
JOCTAaTHBOT MIATPUMKH, OCKUTbKH HOpMaMmu cT. 19 LIK Vkpainu nepenbauena
MOKJIMBICTB OMOCEPETKOBAHOTO CAMO3AXUCTY.

3 ornsaay Ha BKa3aHi HAayKOBI MO3UIIT MOXKHA AIMTH BUCHOBKY, 1110 CaMO-
3aXHUCT MpaB YYaCHUKIB TOCIOAAPCHKOTO TOBAPUCTBA HE TUIBKH € MOXKIIUBUM,
ane i 3aiiMae oKpemy MO3UIIiI0 y 3A1HCHEHH]I KOPIIOPATUBHOI A1SUIBHOCTI TOC-
MOJIAPCHKOTO TOBApUCTBA. Bkl TOT0, y KOPOPAaTUBHUX BITHOCHHAX CaMO-
3aXUCT € JOCHUTH MOMIHUPEHUM SIBUIIEM Ta €(DeKTUBHOIO MOKJIMBICTIO 3aXUCTY
MOPYIIEHUX MPaB YYACHUKIB TOCMOJAPCHKUX TOBapUCTB. OAHAK, OCKIIbKU
HOPMH YMHHOTO 3aKOHO/IABCTBA HE IMepea0avyaroTh MepetiK Croco0iB camo3a-
XHUCTY Y KOPIIOPAaTUBHUX BIIHOCHHAX, TO CIi PO3MISIHYTH, SIKI CaMe CIIoCo0u
CaM03aXHUCTy MOXKYTh BUKOPHUCTOBYBATHUCH.

Tak ams caMm03aXxHUCTy MOXKYTh BUKOPHUCTOBYBATUCH OKPEMi MOKJIMBOCTI
HaJaHl y9aCHUKaM roCloIapChbKUX TOBAPUCTB HOPMaMU YHUHHOTO 3aKOHO/IaB-
CTBa Ta BHYTPIIIHIX KOPIIOPATUBHUX aKTiB. 37€01IbIIOr0 TAKUMU CIIOCOOAMHU
3aXUIIAI0THCS MPaBa Ta IHTEPECH YYaCHUKIB TOCIOAAPCHKUX TOBAPUCTB 3 He-
3HAYHOIO YACTUHOIO CTATyTHOTO (CKIIAJEHOr0) KarliTamy, sIK CJIabIioi CTOPOHU
y KOPIIOPAaTUBHUX BIAHOCHHAX.

Taxumu ciocobamu MOXKYTh OyTH:

- y4acTh y 3araiapbHux 30opax ToBapuctsa (cT. 60 3akony Ykpainu «IIpo
TOCIOJIaPChKi TOBAPHUCTBAY, CT. 34 3akony Ykpainu «I[Ipo AT»);

- KyMyJISITUBHE TOJIOCYBaHHsI Ha 3arajibHUX 300pax mpu oOpaHH1 OpraHiB
ynpaiinasa AT (cT. 42-48, 50-53, 73 3akony Ykpainu «IIpo AT»);

- BHECEHHS MPOTMO3HIIIH 10 MOPSIKY ACHHOTO 3arajibHux 300piB (cT. 38
3akony Ykpainu «IIpo AT»), B ToMy uucii 000B’sI30K BHECEHHS 10 TIOPSIKY
JICHHOTO MPOTO3HUIIii aKI10HEPIB, [0 CYKYTHO BOJOIIOTh 5 Ta Oinbliie BiAco-
TKaMH aKIlii;
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- CKJIMKaHH$ 1103a4eproBUX 300piB HA BUMOT'Y YYaCHHUKIB TOBAPUCTBA, 110
BOJIOJIIFOTH I0CTAaTHBOIO JUISI IBOTO KUIBKICTIO rojociB (CT. 613akony Yipainu
«IIpo rocnonapchki TOBapuCTBay, cT. 47 3akony Ykpainu «IIpo AT»);

- TIpaBo 311HCHEHHS 000B’13Kk0BOr0 BUKYMy AT Hane)kKHUX HOMY aKIiil y
BCTAHOBIIEHUX 3aKOHOM BHMakax (cT. 68 3akony Ykpainu «IIpo AT»);

- OIOCEPEAKOBAHMM 3aXHUCT (3BEPHEHHS 3a 3aXMCTOM JI0 OpPTaHiB TOCIIO-
JAPCHKOTO TOBAPUCTBA) T 1HIIII.

Takum yuHOM, CIOCOOU CaMO3aXUCTy Y KOPIIOPATUBHUX BiIHOCUHAX € HE
TUIBKU €(QEKTUBHUMH, aje i OmepaTUBHUMH, 110 Y KOPIIOPATUBHOMY IpaBi
BiJlirpa€e BUPIIIAIBLHY POJIb, OCKIIBKU Oy/Ib-SKe PIlICHHS Y TOBAPUCTBI MOXKE
npuiiMaTUCs AyXKe MIBUIKO, aje 00 Horo 0CKap KUTHU 3a JI0MOMOTOK0 FOpHUC-
TUKLIHHOT (hOpMHU 3aXUCTy MOTPiOEH 3HAYHUI Yac, SIKUH MOXKE paxyBaTUCh
pUHANMHI MiCSIISIMU.

[Ile ogHe BaXKIMBE MUTAHHS, IKE HEOOX1THO BUPIIIUTH — 116 MOXKJIUBICTh
CaM03axXMCTy 3a JOMOMOTOI0 YTPUMAaHHSA B akTuBHUX Iii. [Ipobnema noms-
rae y Tomy, o ct. 19 LIK Vkpainu nependavae «3actocyBaHHs 3aC001B MPOTHU-
nii». OmHaK He 3pO3yMiJI0, IO PO3YMITH Mijl HOHATTAM «3aci0». Okpemi BueHi
[4, c. 35; 5, c. 285; 6, c. 102] BBakayM i ITUM TOHATTSIM aKTHUBHI IiH, 10
SIKUX MpHuOirae ocobda Juist caM0O3axucTy.

Opnak 1uist TOTO, 1100 PO310paTUCh Y BKa3aHiil mpobiaemMi He0OX1HO BCTa-
HOBHUTH BU3HAYCHHsI MOHATTIO «3aciO». Tak, akajeMiyHUil TIIyMauyHUM CIIOB-
HUK YKpaiHChKOI MOBH IiJl TIOHATTSAM «3aci0», po3ymie mpuiiom abo SIKycCh
CHelialbHY 110, 0 Ja€ MOKJIUBICTh 311MCHUTH 1110-HEOY b, TOCATTH YOTOCh
a00 moHATTA — croci6 [10].

Ha nam norsiz 3aci0 He 000B’3KOBO Ma€ OyTH BUPAKEHUH Yy aKTUBHUX
TSIX, OCKUTBKH SIKIIO B3STH HAHUOUIBII OJU3bKI CHHOHIMU — IPUHOM Ta CITO-
ci0, TO BKa3aHi MOHATTS HE Nepen0avyaroTh TIIbKA aKTUBHI JIii, a CKOpiIle 1o-
CIIJIOBHICTH JIil (aKTUBHUX a00 yTPUMAaHHS BiJ] aKTMBHHX) JJIS1 TOCATHEHHS
HEOOX1THOTO Pe3yibTaTy.

binbin Toro, y KOprnopaTUBHUX BIAHOCHHAX CaMO3aXUCT y Gopmi yTpu-
MaHHS BiJl aKTUBHUX JIii «IMacuBHii (opMi» BiJlirpae 3HAYHY POJib. 3 IPUBOLY
uporo 1. O. /I3epa 3a3Hauunia, M0 NPUKIAIOM CAMO3aXUCTY MpaB yUYaCHUKIB
TOCIIOJIAPCHKOTO TOBAPUCTBA MOKE OyTH MPaBO YTPUMATHCS BiJ TOJI0CYBaHHS
Ha 3arajibHUX 300pax TOBapUCTBa ab0 roJOCyBaTH MPOTH 3alIPOIIOHOBAHOTO
pimenns [11, c. 43-44]. Jlana no3uiiisi HAyKOBIIS € CIYIIHOIO, OCKUIBKH, Y pasi
SIKIIO BJIACHUK KOPIIOPATHUBHUX MPaB YTPUMAETHCS B MPUHHATTS PIIICHHS,
TO CaMO3axUCT Oy/ie BUPAXEHU Y BUIVISAL BIACYTHOCTI aKTUBHHX i, TOOTO
0e3misIbHOCTI. SIKII0 BKa3aHUH crocid He Ha3BaTH caMO3aXxHUCTOM, TO TO1 HE
3pO3yMLJIO K HOro MO 1HIIOMY Ha3BaTH, OCKUIBKH TAKUM CIIOCOOOM BiICTOIO-
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I0ThCS [IPaBa yyaCHUKA T'OCIOJapChKOTO TOBApUCTBA O3 3BEpHEHHS 110 aaMi-
HICTpPaTUBHUX a00 IHIIUX OPraHiB, TOOTO MPUTAMaHHI O3HAKU CAMO3aXHUCTY.

3 iHmoro OOKy, YYaCHHK TOBApUCTBA MOXE 3aXHCTUTH CBOI IMpaBa He
TUIBKM YTPUMAHHSM BiJ TOJIOCYBaHHS Ha 3aralibHUX 300pax, aje i yXuisto-
YHCh BiJ] y4acTi y 3arajbHUX 300pax. bijbll TOTo, KO TaKUil yYaCHUK Mae
JOCTATHIO KUIBKICTh TOJIOCIB JAJISl TOTO, 00 Ha 3arajbHUX 300pax He Oyio
kBopyMy (Oinbuie 50%) romocis, TO Takuil crnoci® camo3axucTy Moxe OyTH
OunbI eeKTUBHUIN HIK Oyap-sKi akTUBHI Ail. B nanomy Bumaaky, ocoba 3a
JIOTIOMOTO10 0e3/iSTIbHOCTI MOYKE 3aXUCTUTH CBOI IPaBa, AKIIO Ha 3arajlbHUX
300pax Oyne BUHECEHO MUTaHHs He B ii iHTepecax. Jlanuii cnocib camo3axu-
CTy € AyXe e(eKTUBHUM, OCKUIBKH BaXKKO TaKy 0coOy 3MYCHUTH BiJBiAyBaTH
3arajiabHi 300pH, OCKUIBKH 1I€ € MPaBOM, a HE 00OB’SI3KOM YYacHHKa TOBapH-
CTBa, AKIIIO 1HIIIE HE TIepeA0aueHO CTaTyTOM.

3 MpUBOJY CHOHYKAHHS 10 BUKOHAHHS MPABOMOYHOCTI y4acTi y 3arajib-
HUX 300pax 3a3HaueHo y nocTtaHoBi [lnenymy BepxoBHoro cyny Ykpainu Bifg
24.10.2008 p. Ne 13, tak 3rigHo 1. 24 y4acTp y 3arajipHuX 300pax Ta rojiocy-
BaHHs Ha HUX € MPaBOM, a HEe 000B’sA3KOM akirioHepa. BigmosigHo 1o ct. 19
Konctutynii Ykpainu npaBoBuii mopsaok B YKpaiHi IPYHTY€ThCS Ha 3acajiax,
BIJIMOBIAHO 10 SIKUX HIXTO HE MOXe OyTH MPUMYILIEHUH POOUTH Te, IO HE
nependavyeHo 3aKOHOAABCTBOM. Y 3B’S3Ky 3 IIMM CyAM HE BIpaBi 3000B’s3a-
THU aKiioHepa (y4acHHKa) TOBAPUCTBA B3SITH Y4acTh YU 3apeecTpyBaTUCA IS
y4dacTi y 3arajipHux 30opax [12].

Takum YMHOM, CaMO3aXHUCT MPaB yYACHUKIB TOCIMOJAPCHKUX TOBAPHUCTB
MOJKE MaTu Micle K y ¢opM aKTUBHUX JIil, TaK 1y MacuBHii Gopmi, T00TO y
BUIVISIAI YTPUMAHHS BiJl aKTUBHUX JIIH.

JlocniguBIIY OHATTS CAMO3aXUCTY, MOKJIMBOCTI 3aCTOCYBAaHHS CIIOCO0iB
camo3axucty y (hopMi yTpUMaHHS BiJl aKTUBHHUX JIiif Ta MOKJIMBOCTI 3aCTO-
CYBaHHS CaMO3aXUCTy y BIJHOCHHAX yYaCHHUKIB TOCHOAAPCHKUX TOBAPHUCTB,
MOKEMO 3pOOUTH HACTYITHI BUCHOBKHU:

1) camo3axucT — 11e camocTiiftHa abo ormocepeKoBaHa IPOTH IS OyIb-IKH-
MU He 3a00pOHEHUMH 3aKOHOM CIIOCO0aMU, B TOMY YMCIII BU3HAYEHUMH 3aKO0-
HOM a00 JJOTOBOPOM, 3 YpaxXyBaHHSAM 3aKOHOJABUUX MEXK 1 OOMEKEHb.

2) y KOpHOpaTUBHHUX BIAHOCHHAX CaMO3aXHCT HE TIIbKUA € MOMJIHMBHM,
ane i € ny>xe e(peKTUBHUM IHCTPYMEHTOM 3aXHCTy MpaB YYaCHHUKIB rOCHIOAap-
CHKHX TOBapUCTB.

3) AK crocoOM camM03aXUCTy KOPIIOPATUBHUX MPaB MOXYTh BUKOPUCTO-
BYBAaTUCh OKPEMi MOXKIIUBOCTI HaJlaH1 yYaCHUKAM TOCIOaPChKUX TOBAPUCTB
HOpMaMU YMHHOTO 3aKOHOJ]ABCTBA Ta BHYTPIIIHIX KOPIIOPATUBHUX AKTIB.
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4) caMO03axHCT IMpaB YYaCHHUKIB TOCIOJAPCHKUX TOBAPHCTB MOXKE MAaTH
Miciie K y ¢opMi aKTHBHHUX JIii, TaK 1 y macuBHiA (Gopmi, TOOTO y BUIIIAII
yTPUMaHHS BiJl aKTUBHUX JTIH.
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OxkpeMmi MUTaHHS CaMO3aXHUCTy [PAB YYACHHKIB FOCIOAAPCHKUX TOBAPUCTB

Kupnuok A. B. Okpemi nuTanHs caM03axXHCTy NMPaB YYACHUKIB rocrogap-
CHKHX TOBAPHCTB

VY crarTi, BUXOAAYH 3 aHANi3y HOPM YMHHOTO 3aKOHOJABCTBA Ta MIPABOBHX IO3H-
Lill HAYKOBOi CHIIBHOTH, JOCIIIKEHO CaMO3aXHCT MpaB yYaCHUKIB TOCIONAPCHKUX
TOBAPHCTB.

[IpupaineHo yBary po3misiiy MOHATTSI CaMO3aXHCT Ta HOro popMyBaHHS B iCTO-
pUYHOMY KOHTEKCTi. PO3MIsHYTI HaykoBi MO3MLIT CTOCOBHO BU3HAYECHHSI BKa3aHOTO
MOHSATTA Ta 3aCTOCYBaHHSI.

Po3msiHyTa MOMKIJIMBICTB 3aCTOCYBaHHSI CAMO3aXUCTy Y KOPIOPATUBHHUX MPaBO-
BiJHOCHHAX Ta 3pOOJIEHO BHCHOBOK, 1[0 CAMO3aXHUCT HE TUIBKA MOXIUBHM, ane i
€ ayxe e()eKTUBHUM IHCTPYMEHTOM 3aXHUCTy NpaB YYAaCHHUKIB TOCIOJAPCHKUX TOBA-
PHCTB.

OcCKinbKH € pi3HI HAYKOBI AYMKH CTOCOBHO BHKJIIOYHOT MOXIIMBOCTI 3aCTOCY-
BaHHSI TUIBKM aKTUBHHX Jill IPU CaMO3aXHUCTi, TO B CTAaTTi NPUILIEHO OKPEMY yBary
MOXIIUBOCTI 3aCTOCYBaHHS COCOOIB CaMO3aXUCTy MPaB YUYACHHKIB TOCIONAPCHKUX
TOBapUCTB Yy GOpMi yTpUMaHHS BiJl BANHEHHS aKTUBHUX Ail (macusHil ¢popmi). [Ipu
LbOMY HaBe/ICHI MPUKJIaIN CIIOCOOIB CAMO3aXHCTy y MAacUBHIN (opMi Ta 3a3HaYEHO
po e(peKTUBHICTH TAKHUX CIIOCOOIB.

[lo 3axiHueHHi cTaTTi 3po0JieH] BUCHOBKHM, CTOCOBHO PO3IISIHYTHX HMPOOIEMHHX
MUTaHb.

KurouoBi ciioBa: HeopucaukiiiHa ¢popma 3axXuCTy, caMo3axucT y popMi aKTHB-
HUX Jili, CaM03aXUCT KOPIIOPAaTUBHOTO MIPaBa.

Kyrychok A. V. Some issues of self-defense members of business entities
rights

The article based on an analysis of the current legislation and legal position of
the scientific community, explored self-defense members of business entities rights.

Attention is paid to consideration of the concept of self-defense and its formation
in historical context. Considered scientific position on the definition given concept
and application.

Considered the possibility of the use of self-defense in corporate legal relations
and concluded that self-defense is not only possible, but is a very effective tool to
protect rights of members of business entities.

As there are various scientific opinions on the possibility of using only actions at
self-defense, the article paid special attention to the possibility using methods of self-
defense rights members of business entities in the form of maintenance from taking
action (passive form). Thus examples methods of self-defense in the passive form and
noted the effectiveness of these methods.

At the end of the article made conclusions regarding the considered issues.

Keywords: non-jurisdictional form of protection, self-defense in form of action,
self-defense of the corporate right.
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BEJTOPYCCKUW ONbIT KOOQU®UKALUN
3AKOHOOATEINBbCTBA Ob OXPAHE UCTOPUKO-

KYNbTYPHOIO HACINEOUA

VK 342. 6

IMocTanoBKka nMpo0ieMbl B 00111eM BH/e U €€ CBS3b ¢ Ba)KHbIMHU Ha-
YUYHBIMM M NPaKTHYeCKUMH 3ana4amu. 3 ¢epans 2017 . B PecyOnuke
benapycr BBenen B neiictBue Komexc o kynbrype [1] (manee — Komeke o
KYJBTYpE), KOTOPBI C 3TOW JaThl CTaj €AMHCTBEHHBIM MPABOBBIM JOKYyMEH-
TOM, PETYIHUPYIONIMM OTHOIICHHUSI B 00TACTH BBISBICHUS, TOCYIapPCTBEHHOTO
ydeTa, OXpaHbl, UCTIOIIb30BAaHMSI U BOCCTAHOBIICHUSI OOBEKTOB KYJIBTYPHOTO
Hacyeausl.

CootBercTBeHHO ¢ npuHsATHEM Kozekca o KylnbType MpekpamieHo maei-
CTBHUE 3aKOHOB O KYyJbType; 0 OMOIMOTEYHOM JieJie; O HapOJHOM HCKYCCTBE,
HApOIHBIX TMPOMBICIAX (peMeciax); O TBOPYECKUX COI03aX M TBOPUECKHUX
paboTHHKaX; 0 KMHeMarorpadguu; o Mysesax U MyseitHoM QoHae, 006 oxpaHe
HCTOPUKO-KYJIBTYPHOTO Hacienusi. OCHOBHBIE MTOJIOKEHUS JAHHBIX HOPMATHB-
HBIX MTPABOBBIX aKTOB BOIIUIM B JAHHBIN KoeKc. [103ToMy Hay4dHBIH ¥ IPaKTH-
YEeCKUI MHTEpPEC MMEET aHAJIN3 OCHOBHBIX IOJIOKEHUH STOr0 HOBOTO HOpMa-
THUBHOTO TPABOBOTO aKTa, IEPBOTO OMBITA €TO IIPUMEHEHUSI.

AHa/IU3 MOCJEIHUX HCCJIeI0BAHUN W NMyOMMKalUil, B KOTOPBIX
HA4YaTo pelleHue JAaHHONH MPo0IeMbl U HA KOTOPbIe onupaeTcs aBTop. B
VYKpauHe pa3BUTHE 0COOCHHOCTEN MPaBOBON OXpaHbl KyJbTYPHOI'O HACJIEIUs
cBsa3ano ¢ umeHamu B.U.Axynenko [2] T.B.Kypwuio [3], W.I1.Marazunmuko-
Boii [4], B.B.Makcumosa [5], E.M.Menpanuyk [6], b.M.Onaiinuk [7, c.125-
129], A.A.Papgzuswin [8], FO.C.1llemmryuenko [9, c.34-37].
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Hepemennbie panee yacreil o0meil npodieMbl, KOTOPbLIM IOCBSAIIA-
ercsl cTarbsl. OIHAKO yKa3aHHBIE aBTOPBI HE UCCIIENOBAIN BOIIPOCHI KOJU-
(duKanMy 3aKOHOJATENbCTBA 00 OXpaHE HMCTOPHKO-KYJIBTYPHOIO HACIeIus,
YTO U MPEAONpPEAeseT aKTyallbHOCTh U 3HAYMMOCTh IpeasiaraeéMoi paboTsl,
pe3ynbTarel KOTOPOi (6eopycCKuil onbIT KOAU(PHUKALMK 3aKOHOAATEIbCTBA
0 KyJbTYpe) MOIYT OBITh MOJIE3HBI JII 000CHOBAaHHS U3MEHEHUH B 3aKOHBI
YKpauHbl.

LlesibI0 1aHHOM CTAThU SIBJISETCS AEMOHCTPALIUS IPEUMYIIECTB KOTUDH-
Kallu¥ 3aKOHOZATENILCTBA B cpepe OXpaHbl U UCIOIb30BAHUU OOBEKTOB KYJIb-
TYPHOT'O Hacyeaus (MaMATHUKOB UCTOPUU U KYJIBTYPBI).

OcHoBHOIi MaTepuaj ucciaeroBanus. Ilpu Bcem MHOrooOpasuu J0OK-
TPUHAIBHBIX (POPMYIUPOBOK U HOPMATHUBHBIX ONPEAEICHUN MOHATUIN «KYJIb-
TYpHO€ HACIEINE U €r0 4acThb «IAaMATHUK UCTOPUU U KyJIBTYypbD», MBI IpU-
JepKUBaeMcs cienyrouero noaxoaa. Kynsrypa B IIMpPOKOM 3HA4€HUM €CTh
npeoOpa3oBaTebHast 1€ATEIbHOCTD YeJIOBeKa 1 00I11eCTBA [0 CO3AaHUIO U CO-
XPaHEHUIO MaTepHaJIbHBIX U JYXOBHBIX LIECHHOCTEH, a TaKXKe PE3yJIbTaT 3TON
NEATENIBHOCTH. B 3TOM CMBICIIE KYJIBTYpa —3TO BCE, UTO HE SIBISAETCS IPUPOAOH,
T.€. TO, YTO CO3/IaHO U CO3/1aeTcs 00IIEeCTBOM U uesioBekoM. [lon Marepuab-
HOM KyJbTypOil TIOHMMAIOTCSI UICKYCCTBEHHO CO3/IaHHBIE IIPEIMETBI, KOTOPbIE
MO3BOJISIFOT JIFOSIM ONTUMAJIbHBIM CIIOCOOOM MPHUCIIOCOOUTHCS K TPUPOAHBIM
U COLIMAJIBHBIM YCIIOBUAM KU3HU. [IpeMeTsl MarepuanbHOM KyIbTyphl CO3/1a-
F0TCS 1151 YZIOBJIETBOPEHUS Pa3HOOOPA3HBIX OTPeOHOCTEN YeI0BEeKa U M0ATO-
My paccMaTpUBAIOTCA B KAau€CTBE LIEHHOCTEH. Hemamepuanvhas Kynemypa
BKJIFOYAET JTyXOBHYIO JIEATEIbHOCTh U €€ MPOXyKThl. OHA 00BbeANHACT M03Ha-
HUE, HPABCTBEHHOCTh, BOCIIMTAHUE, IPOCBELIEHNE, IPaBO, penuruto. Hemare-
puanbHas (1yXOBHas) KyJbTypa BKIIOYAET B ce0st uaeH, IPUBBIYKH, OOBIYAH U
BEPOBAHHUS, KOTOPBIE JIFOIU CO3JAI0T, a 3aT€M OJACPKUBAIOT.

VYuureiBas 3TH nosokeHus, B Kogekce o KynbType npeuiaratoTcsi Cle yro-
mue onpeaenenus (ct.1): ucmopuxo-kynomypnoe nacieoue — 3T0 COBOKYII-
HOCTb OTJIMYUTENBHBIX UTOTOB U CBUAETEIBCTB HCTOPUUECKOTO U TyXOBHOI'O
pa3BUTHS HAPOJIA, BOIUIOLICHHBIX B UCTOPUKO-KYJIBTYPHBIX HEHHOCTSX; UCHIO-
PUKO-KVTIbMYPHbIE YeHHOCMU — HTO Haubosee OTIUYUTEIbHbIE MaTepualib-
Hble OOBEKTHl MU HeMaTepHalIbHbIE MPOSBICHUS UYEIOBEYECKOr0 TBOPUECTBA,
KOTOPBIE UMEIOT BBIIAIOIIUECS JyXOBHBIE, 3CTETUUECKUE U JJOKYMEHTAJIbHbIE
JOCTOMHCTBA U B3ATHI [10]] OXpaHy T'OCYapCTBa; KV IbMypPHblE YEHHOCHU — ITO
co3JaHHbIe (IIpeoOpa30BaHHbIE) YETOBEKOM HIIM TECHO CBSI3aHHBIE C €ro Jes-
TEJIbHOCTBIO MaTepuabHble OOBEKThl U HEMATePHAJIbHbIC MTPOSBICHUS TBOP-
YECTBA YEJI0BEKA, KOTOPbIE UMEIOT UCTOPUUECKOE, XyJOKECTBEHHOE, HAyYHOE
WM UHOE 3HAUCHUE.
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Mapteiaenko 1.03.

BriepBble BBOOUTCS TOHATUE «K)IbMYPHAS 0eamelbHOCmbY - 3TO CO3-
JaHhe, BOCCTAaHOBJIEHHIO (BO3POXKICHUE), COXpAHEHHE, OXpaHa, M3yudeHHe,
UCIIOJIb30BaHKUe, PACHpPOCTPAHEHHWE U (MIU) TMOMYJISpU3alus KyJIbTYPHBIX
[EHHOCTEH, MPEOCTaBIeHUE KYIbTYPHBIX OJar, 3CTeTUYECKOe BOCIUTaHHE
rpaXkJAaH, OpraHu3alus KyJIbTypHOTO OT/bIXa (CBOOOJAHOTO BpEeMEHH) Hace-
nenusi. OXxpaHa KyJIbTYpHOTO Hacle[us SBISETCS OJAHUM M3 HampaBJeHUil
KYJIbTYPHOMH /1eITeJIbHOCTH, KOTOPOE BKIII0OYAeT CUCTEMY OpTaHU3alMOH-
HBIX, IPABOBBIX, IKOHOMUYECKUX, MAaTEPHATIbHO-TEXHUYECKHUX, HAyUHbIX, UH-
(hOpMaIMOHHBIX U JPYTHUX Mep, HANpPaBICHHBIX Ha BBISBICHUE KYJIBTYPHBIX
HEHHOCTEW sl MPUAAHHUS UM CTaTyca HCTOPUKO-KYJIBTYPHOU II€HHOCTH,
y4eT, COXpaHeHHEe, BOCCTAHOBJICHUE, COJIEPKaHNe U HCIOIb30BAHUE UCTOPHU-
KO-KYJIBTYPHBIX 1IEHHOCTEH, OCYIIECTBISIEMBIX B LIENSAX COEpPEeKEHUs U Tpe-
YMHOK€HUSI UCTOPUKO-KYJIBTYPHOTO HAcleANs U CO3IaHMs YCIOBUHM Ui ee
nepeaayu OT MOKOJIEHUS K TTOKOJICHHUIO.

HoBas kaaccupukanusi KYJbTYPHBIX (MCTOPHKO-KYJILTYPHBIX)
HeHHocTel. Bce mpuHAThIE HA TOCYJApCTBEHHBIM ydeT OOBEKTHI HUCTOPH-
KO-KYJIBTYPHOTO HAclIe[Nsl UMEHYIOTCS KaK UCMOPUKO-KYIbIYpPHblEe YeHHO-
cmu, KOTOpble OBIBAIOT MaTepUaJIbHBIMU U HEMAaTepPHAIbHBIMHU IIEHHOCTSIMHU.
B 3aBucuMOCTH OT 0COOEHHOCTEH COXpaHEHHUs (OXpaHbl) U HUCIOIb30BAHUS
KyJIbTypHbIE IIEHHOCTU [EJSATCS HAa: WCTOPUKO-KYJIBTYpHBIE IIEHHOCTH (T..
OXpaHseMbIe 3aKOHOM MaMSTHUKU - HpUM. agmopa); KyJabTypHbIe IIEHHOCTH,
KOTOpBIE cOCTaBISIIOT bubmuoreunsii hona, HarmonanpHbINM apXUBHBIN (OH]T
WK BKIIIOYeHBI B My3eHbIil pOHT; Apyrue KyIbTypHbIe IEHHOCTH.

MarepuanbHble KyJIbTypHbIE LEHHOCTH TOAPA3ACISIOTCS HA: HEIBU-
KUMbIe MaTepualbHble KyJIbTYpHBIE LIEHHOCTH, MEpPEeMelIeHUEe KOTOPBIX B
IPOCTpPaHCTBE TPEOYeT OCYUIECTBICHUS HHKEHEPHBIX MEPONIPUATUN U BEIET
K YaCTUYHOW WJIM TOJHOM MOTepe MMM HMCTOPHUYECKOTO, XyIO0KECTBEHHOTO,
HAy4YHOTO WJIM UHOTO 3HaYeHUs (Hampumep, TAKOBBIMU SBIISIOTCS MAMSITHUKH
apXeoJIorHH, UICTOPUYECKUE KBapTajlbl TOPOAA, MOHYMEHTHI U JIP.); IBHKUMBIE
MaTepualbHbIe KyJIbTYpHbIE IIEHHOCTH, IEpeMelIeHIe KOTOPBIX B MPOCTPaH-
CTBE HE BEJET K MOTepe UMHU HMCTOPUYECKOTO, XyI0KECTBEHHOTO, HAy4YHOTO
WIM UHOTO 3HaueHUs (K JaHHON KaTeropuu OTHOCSTCS IPEBHHE PYKOIIUCH,
KHUTH, My3€iHble IIEHHOCTH, KYJIbTOBbIE MPUHAANIEKHOCTH). MarepHualibHbIe
UCTOPHUKO-KYIbTYpHBIE IIEHHOCTU KJIACCU(DUIIUPYIOTCS HA MaMSTHUKH 7 BU-
JIOB: MaMATHUKH TPaJOCTPOUTENHCTBA; MAMSITHUKH apXeOoJOTUH; MaMSITHUKU
ApPXUTEKTYPHI; TOKyMEHTAIbHbIC MAMSITHUKH; TAMSATHUKU UCKYCCTBA; MaMSsT-
HUKU UCTOPHH; 3aII0BEIHBIC MECTA.

K nemamepuanvnvim ucmopuxo-KyniemypHuiM YeHHOCMAM OTHOCSTCS
00bI9au, TpaauIuu, 00psasl, PoabKIIOp (YCTHOE HAPOTHOE TBOPUYECTBO), SI3IK,
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€ro TUAJeKThl, COEPIKaHNE TePAIbIUUECKUX, TOMOHUMUYECKUX OObEKTOB U
MPOM3BEIEHUI HAPOJHOTO UCKYCCTBA (HAPOIHOTO JEKOPATUBHO-MPUKIIAIHO-
ro MCKYCCTBA), ApyTrue HeMaTrepHuaabHbIe MPOSBICHHS TBOPUYECTBA YEIOBEKA.
B kauecmee nemamepuanbHulx ucmopuxko-KynsmypHuix yenHocmel Ipru3HaHbI
repObI 48 UCTOpUYECKHUX TOPOOB, 10 KaneH apHBIX 0OPSIIOB U Jp.

MarepuanbHble UCTOPUKO-KYIBTYpHBIE LIEHHOCTH JAETSATCS Ha CIEayIo-
e Kareropuu: areropusi «0» — HCTOPUKO-KYJIbTYPHBIE IIEHHOCTH, UMEIOIIUE
MHPOBYIO 3HaYUMOCTh U BKJIIOUCHHbBIC WJIM MPEAJIOKECHHBIE AJI BKIIOYCHUS
B YCTaHOBJIEHHOM Mopsiike B CIHUCOK BCEMUPHOTO KYIBTYPHOTO U MPHUPOI-
Horo Hacieaus win CHHUCOK BCEMHPHOTO HACJEus, HAXOISIIETOCs MO
yrpo3oii. ITo coctossHuro Ha 1 ¢eBpans 2017 1. B pecnyonuke 17 0ObeKTOB
uMeroT Kareropuio «0»; kareropusi «1» — UCTOPUKO-KYJIBTYpHBIE IIEHHOCTH,
HMMEIOIIUE MEXTyHAPOIHYIO 3HAUUMOCTh; KaTeropusi «2» — UCTOPUKO-KYIb-
TYpHBIE LIEHHOCTH, UMEIOIINE HAIMOHAIBHYIO 3HAYUMOCTb;, KaTeropus «3»
— HCTOPUKO-KYIIBTYpHBIE [IEHHOCTH, UMEIOIINE 3HAUUMOCTh JIJIs1 OTAEIBHOTO
peruona Pecniy6mnuku benapyce. 6e3 kareropuu — MaTepuasibHble KYJIbTypHbIE
LIEHHOCTH, BXOJISIIIIME B COCTAB KOMILIEKCA, aHCaMOJIsl, KOMILIEKTa, KOJIJIEKIIUU
MaTepuaIbHBIX HCTOPUKO-KYJIBTYPHBIX IIEHHOCTEH, HO KOTOPBIM OTJIEIbHO HE
MIPHUJIaH CTaTyC UCTOPUKO-KYJIBTYPHOH IIEHHOCTH.

HemarepuanbHble HCTOPUKO-KYIBTYpHBIE LIEHHOCTH JAETSTCS Ha CIEIYI0-
[1e KaTerOpUH: KaTeropus «A» — UCTOPUKO-KYJIBTYpHbIE LICHHOCTH, MTOJTHAs
aAyTeHTUYHOCTh U JIOCTOBEPHOCTH KOTOPBHIX O€3YCIOBHBI U HEM3MEHHBI; Ka-
Teropus «b» — UCTOPHUKO-KYIBTYpHBIE IIEHHOCTH, KOTOPBIE MOJHOCTHIO MU
YaCTUYHO BOCCTAHOBIIEHBI (3apUKCUpPOBaHbI) HA BTOPUUYHOM MaTepuaje Uiu
00BEKTHUBHO CO BPEMEHEM MOTYT MEHSATHCS.

Bcero Ha rocynapcTBEHHbBIM y4eT NPUHATO 5552 MCTOPUKO-KYJIBTYPHOM
neHHoctH (1mo cocrosiauto Ha 01 deBpans 2017 1), ©3 KOTOPBIX TPU BKIFOUYCHBI
B Criucok BceMupHOTOo KynbTypHOTO 1 ipupoaHoro Hacieaus FOHECKO [10].

C 3 depans 2017 . U3MECHEH MOPSIOK NMPHUIAHUS KYJIbTYPHOIH IeH-
HOCTH CTAaTyca MCTOPUKO-KYJIbTYPHOIH LeHHOCTU. B cooTBeTcTBUU CO CT.
93 Konekca o KynbType MpHIaHuE KyJIbTYpHOW IIEHHOCTH CTaTyca MCTOpH-
KO-KYJIbTYPHON IIEHHOCTH OCYIIECTBISIETCS IBYMs opraHamMu — MuHHUCTEp-
CTBOM KYJIBTYPBhl WMJIM MECTHBIM HCIOJIHUTEIBHBIM U PACHOPSIUTEIHLHBIM
OpraHoM 00JACTHOTO TEPPUTOPUANBHOTO YpOBHA. Tak, MECTHBIM HCIIOJIHU-
TENbHBIM W PACHOPSAUTEIBHBIM OPraHoM OOJACTHOTO TEPPUTOPUATBHOTO
YPOBHS pellieHre TPUHUMAETCS 10 OTHOLIEHHUIO K MaTepPUATbHON KyIbTypHOMN
LIEHHOCTH, UMEIOIEeH 3HAYUMOCTb JJI OTAEIHLHOTO PEruoHa, Ha TEPPUTOPUU
KOTOPOTO OHa HAXOIUTCS. MUHUCTEPCTBOM KYJIBTYPhl — B OTHOLLIEHUH JPYTHX
KYJBTYPHBIX LIEGHHOCTEH.
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HoBoe 3akoHOAAaTenbCTBO MpeayCcMaTpUBaeT BO3MOXKHOCTH BbINJIATHI
BO3HATPaKIEeHHUS 32 CJIy4YailHO 00HAPY:KEHHYI0 KYJbTYPHYI0 LEHHOCTb,
KOTOpasi ABJsSIeTCS KJIAaJ0M U KOTOPOIl MPUCBOEH CTATYC HCTOPUKO-KY.JIb-
TYPHOI HeHHOCTH. Tak, pelieHre o BhIIUIaTe BO3HATPAXKICHUSI COOCTBEHHU-
Ky 3€MEJIbHOTO y4acTKa WM MHOTO MMYIIECTBa, IJe ClydalHO OOHapyKeHa
MarepuanbHas KyJabTypHas HEHHOCTb, SBISIFOIIASICS KJIAOM M KOTOPOH Mpu-
JlaH CTaTyC MCTOPHUKO-KYJIBTYPHOM HEHHOCTH, a TaKXKe JIUILY, CIy4aiiHO €ro
oOHapyXHUBILIEMY, TPUHUMAeTCsI MUHUCTEPCTBOM KYJIBTYPhI UM OOIUCIION-
KOMOM He No30Hee 0ecsimu KaleHOAPHbIX OHell CO JTHS TIPUHSITHS PEIICHUs O
OPUJIAHUHU 3TON KyJIbTYpHOM IIEHHOCTH CTaTryca MCTOPUKO-KYJIBTYPHOMU IEH-
HOCTH. BbITiara Takoro BO3HarpaXAaeHusl OCyIIECTBISIETCS 3a cuem 010dice-
moe 6a308020 yposHs u 6100xcema 2opooa Murcka GUHAHCOBBIM OPTaHOM 10
MECTy 0OHapyXEeHHsI MaTepPUaTbHOM KyJIbTYPHON IIEHHOCTU 8 08YXMeCAYHbILL
CPOK €O OHs TIONYUYEHUS PEUICHUS O BBIIJIATe BO3ZHATPAXKICHHUS.

IIpaBa u 00s13aHHOCTH I'paxaaH B chepe HCTOPUKO-KYJIBTYPHOIO HA-
cJIeIMsl OTpeIeNIeHbl COOTBETCTBEHHO B CT. 32-33 Koaekca o kynbsrype. Tak,
rpakaHe UMEIOT MPaBO HA KYJIBTYPHYIO CaMOOBITHOCTb, BO3POXKIECHHUE, CO-
XpaHEHUE W Pa3BUTHE HAIIMOHAJIBHBIX KYJIBTYPHBIX TPAAMIINIA; BBO3 U (HIIN)
BBIBO3 KYJBTYPHBIX IIEHHOCTEH, B TOM UHCJE PE3YJIbTaTOB JMYHON TBOpYE-
CKOU JesiTeNnbHOCTH. B cBOO ouepenp rpaxkaaHe oOs3aHbl: Oepedb UCTOPH-
KO-KYJBTYPHYIO M apXeOoJOTHYECKYI0 Hacle[ue; yBakaTh roCyJapCTBEHHBIE
sa3pik PecryOnuku benapych v HallmoHaNbHBIE KYJIBTYpHBIE TPaauIuu; Oe-
PEXKHO OTHOCHUTCS K KYIbTYPHBIM IIEHHOCTSIM, OMOMMOTEUHBIX U MY3EHHBIX
(hoHI0B; yBaXkaTh M HE HapylIaTh MpaBa JIPYTrUX JUI B cepe KyabTypbl, B TOM
YHClie YBaXKaTh KYJIBTYPHbIC TPAIUIIUHU U SA3bIKH HallMOHAJIBHBIX COOOIIIECTB.

Konekcom omnpeneneHbl HCTOYHUKU (PMHAHCHMPOBAHMS B cepe KyJjb-
TYPbl U BIIEPBbIC BBOASTCS MOHITHS «CIIOHCOP U MeIeHaT KylIbTypbD». CIIOH-
COpPOM KYJBTYpHI cornacHo TpeboBanusaM cT. 64 Komekca o KynbType MOXKET
OBITh IOPUIMYECKOE JIULIO, WHANBUAYAIbHBIN MpEANpPUHUMATENb, KOTOpHIE
NPEIOCTABIAIOT IOPUANUECKUM JIUIAM, TpakJaHaM, B TOM YHUCJIE WHIUBU-
IyaJIbHBIM TIPEIIPUHUMATEIISIM, 0e3603Me30HYI0 (CHOHCOPCKYI0) NOMOWb B
HEJSIX OXpaHbl HICTOPUKO-KYIIBTYpHOTO Hacienus. CIOHCOpBI KyJIbTypbl Ipe-
JOCTABIISAIOT 0€3BO3ME3/IHYIO (CIIOHCOPCKYIO) TOMOIIL B BHJE JCHEKHBIX
CPEICTB, B TOM YHCJIE B MHOCTPAHHOM BallfOTE, TOBApPOB (MMYIIECTBA), padoT,
YCIIyT, UMYIIIE€CTBEHHBIX MIPaB, B TOM YHCIIC HCKIIOUYUTENbHBIX MPaB Ha 00BbEK-
Thl MHTEIVICKTYalbHOM COOCTBEHHOCTH. MeleHaToM KYJIbTYyphl B COOTBET-
cTBUU co cT. 65 Konekca o KynbType sBIsSIeTCS TpaskJaHIH, KOTOPBINA JenaeT
MOXKEPTBOBAHMS B IIENIIX COXPAHEHUS, PA3BUTHS, PACIPOCTPAHEHUS U (HIIN)
MOMYSPU3AUN KYJABTYpPbI, TMOIAECPKKU KYJIbTYPHOH NESTEIBHOCTH, B TOM
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YUCJIE COXPaHEHUs, Pa3BUTHUsA, PACHPOCTPAHEHUA U (MUJIU) IOIYIApU3aALUU
0eJ0pyCcCKOl HAallMOHAIBHOW KYJIBTYphl M $13bIKa, OXpPaHbl HCTOPHKO-KYJIb-
TYPHOI'O U apX€OJOTMYECKOT0 HACIEAUs, MOIYJAPU3ALUN KyJIbTYPHBIX LICH-
HOCTel 0e0pyccKoi HAaIlMOHAJIBHOW M MUPOBOH KyJbTypbl. MelieHaThl Kyib-
TYpBI JENal0T MOKEPTBOBAHUS B COOTBETCTBUU € I paxkganckum kojgexcom. B
IPaXXJIaHCKOM IIPAaBE 002080p NOMCEPMBOBAHUS SIBISAETCS PAa3HOBUIHOCTHIO
JIOTOBOpa JJApEHUs U MPECTaBIsET OO0 COMIallieHUsi CTOPOH, 110 KOTOPOMY
KepTBOBaTeIb 0053yeTcs Mepeaarh OfapsieMOMY Belllb MM UMYIIECTBEHHOE
paBo. B oTanuue ot 00bIYHOIO 10roBOpa JapeHus MOXKEePTBOBAaHUE HE MOYKET
OBITH COBEPILIEHO MyTEM OCBOOOXKACHUS OAaPSIeMOro OT UCTIOJIHEHUS UMYIIIe-
CTBEHHOM OOS13aHHOCTH MEpe KEePTBOBATEIEM WM UHBIM CyOBEKTOM, 00a-
JIAIOIMM MPaBOM TPEOOBaHMS MO OTHOLIECHHIO K 0JIapSIEMOMY.

Cormacuo cr. 16 Komekca o KynabType COTpPYIHHUYECTBO B cdepe
KyJIbTYpbl ~ (COCTAaBHOW YacCThbIO KOTOPOTO SIBIISIETCSI HUCTOPHUKO-KYJBTYp-
HOE Haclleue) ¢ KOMMEPYECKMMHU OpraHM3alUsMU U WHAUBHUIYaJbHBIMU
MPEANPUHUMATEIAMA MOXKET OCYIIECTBIIATh, B TOM YHUCJIE B PAMKax rocy-
AAPCTBEHHO-YACTHOI0 mnapTHepcTrBa. OIHUM U3 HaIPaBJIEHUH TaKOroO
COTPYAHUYECTBA SIBJIAETCS IIPOBEICHHUE MEPONPUATHM I10 OXPaHE HCTOPHU-
KO-KYJIBTYPHOI'O U apXeoJIOrM4eCcKoro Hacieaus. PopmaMu COTpyIHUYECTBA
rOCYJapCTBEHHBIX OPraHOB ¢ KOMMEPYECKUMH OPraHU3ALMUAMU U UHIUBULY-
QJIBbHBIMU TMPEINPUHUMATENISIMU BBICTYNAIOT CONAUEHUSL O 20CYOaAPCMEeH-
Ho-yacmHom napmuepcmee. B pa3BuThe JaHHOTO nosyoxkeHus 6 uronst 2016
r. npuHATO Ilocranosnenue IIpaBurenscTBa Ne 532, KOTOPBIM yTBEPXKICHBIL:
[Tonoxenue o NOpsAKe NOATOTOBKU, PACCMOTPEHUS U OLICHKU NIPEIJIOKEHHUN O
peanu3anyy NpoeKTOB rOCyJapCTBEHHO-4aCTHOIO naprHepcTsa; Ilonoxenue
0 MOPSAKE OPraHM3alMH U IPOBEIEHUS KOHKYpCa M0 BHIOOPY YaCTHOTO MapT-
Hepa U1 3aKIIF0YEHUS COITIAICHUS O TOCY1apCTBEHHO-4YaCTHOM apTHEPCTBE;
[Tonoxenue o nopsake BeaeHUs 1'0CynapCTBEHHOIO peecTpa COITIALICHUN O
rOCy1apCTBEHHO-4YaCTHOM IIapTHEPCTBE.

Bakuble NMOJIOKEHHS KacarOTCsl NMEPEMELICHUS KYJIBTYPHBIX LIEHHOCTEU
yepe3 TaMOXKEHHYIO I'DaHHUIly, UX BO3BpalleHus B cTpaHy. Tak, Kogexcom o
KYJIEType MPEAYCMOTPEHO, PEAIbHO 3TO IMOJIOKEHUE YXKE PEANM30BAHO: IIPU
Cosere Munuctpos Pecnyonuku benapyck obpazoBana Komuccus no gvias-
JIEHUIO, 8036PALYEHUI0, COBMECIHOMY UCHONb308AHUIO U B8EOEHUIO 8 HAYU-
HbL U KYIbMYPHBIL 00UX00 KYIbMYPHLIX YEHHOCHEl, KOMopble HAXOOAMCS
3a npedenamu Pecnybnuxu Benapycwy. JlanHasi KOMUCCHS! SIBISICTCS TOCTOSIH-
HO JICHCTBYIOIIMM COBEIIATENIbHBIM OPraHOM M 00eCleuMBaeT B3auMMOJCH-
CTBHE T'OCYJapCTBEHHBIX OPraHOB, OOIIECTBEHHbIX OOBEAMHEHHH M JPyTuX
IOPUIMYECKHX JIUL, TPAXJaH B LEIAX COepeKeHUs U NMPEYyMHOKEHHS UCTO-
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PUKO-KYJIBTYPHOTO M apxeojoruueckoro Hacieaus. K cBoeil nesrenbHOCTH
KOMUCCHS TOJIbKO TIPUCTYMHIIA U 3/1€Ch, KAK pa3, MOXKET ObITh MOJIE3€H OIBIT
VYKpauHsbl 10 3aKOHOJATEILHOMY PETYIHPOBAHUIO BO3BPAIICHUS KYIbTYpPHBIX
neHHocteld. HaMm kaxercs, BecbMa yaqyHOU SIBISIETCS CIEAyIoIas HOpMa: B
COOTBETCTBUHU cO CT. 54 KoHcTuTynmmm YKpawHBI eocyoapcmeo npuHumaem
Mepul N0 8038pAUEeHUI0 8 VKPAUHY KYIbMYPHbIX YeHHOCmell, HAX0OSUUXCS
3a ee npedenamu.

IIpaBo cOOCTBEHHOCTH HA KYJbTYpPHbIe HEHHOCTHU. KynbTypHbIC 1I€H-
HOCTH MOTYT HaXOJIUThCS B coOcTBeHHOCTH PecmyOnuku benapych, anmMuHu-
CTPaTUBHO-TEPPUTOPHUATBbHBIX eauHuIl PecrryOnuku benapyck, ropunndeckux
JIMII, TPaKJlaH, B TOM YHCIIe UHIUBUAYATIbHBIX MpeanpuHumareneid. Otaens-
HbIE KyJIBTYPHBIE [IEHHOCTU MOTYT OBITh OTHECEHBI 3aKOHOAATEIbHBIMU aKTa-
MU K 00BEKTaM, HaXOJSIIMMCS TOJIKO B COOCTBEHHOCTH rocymaapcta. [Ipu
NPUJIAHUH KYJIBTYPHBIM LIEGHHOCTSIM CTaTyCca HCTOPUKO-KYJIBTYPHOMN LIEHHOCTH
npaBa COOCTBEHHOCTH HAa HUX COXPaHSETCs.

BbiBoAbI M3 JaHHOTO MCC/IeI0BAHMS U NMEPCNEKTUBBI JAJbHeHINX
HCCJIeI0OBAHUI B JAHHOM HANPaBJIeHUH.

1. ITepBerit onbiT KOgUpUKAIIMU B chepe KyabTyphl TOKa3biBaeT, uto Ko-
JIEKC O KYJIbType MO3BOJISET: BO-IIEPBHIX, 00ECIEYUTh BCECTOPOHHEE CHCTEM-
HOE TIPaBOBOE PeryaupoBaHUe OOLIECTBEHHBIX OTHOIICHUN B chepe ncropu-
KO-KYJIBTYPHOTO HAaclle[iusi; BO-BTOPBIX, MOJHATH MPABOBOE PETYIHPOBAHHE
OOIIECTBEHHBIX OTHOIICHUN B JAHHOW 00JacTH HAa MPUHLMUIHUATBHO HOBBIH
YPOBEHbB; B-TPETHbUX, CO3/1aTh OJArompusATHBIC NMPABOBBIC YCIOBUS IS MpPU-
BJI€YCHHE MHBECTUIMH (3akitodeHue cornamenuit o ['UIl), pa3Butue nHctu-
TYTOB MEIEHATCTBA W IOXKEPTBOBAHUS; B-YETBEPTHIX, NMPOBECTH PEBU3ZHIO
3aKOHOJATEIbCTBA O KYJAbType B LEISIX 00ecredeHHss TapMOHUM HOPMAaTUB-
HBIX MPABOBBIX aKTOB O KYJIBTYpe MEXAY co00il U ¢ IpyrMM 3aKOHOJATEIb-
ctBoM. Tak, B pa3Butue TpeOoBanuii Kogekca o KynbsType BHECEHBI U3MEHE-
Hus B [paxmanckuii kogekc Pecnyonuku benapycs u BBenena ct. 234-2 'K
«IIpnoOpeTenne npaBa COOCTBEHHOCTH Ha apXeOJOTHYECKUE apTe(aKThl»; B
Konekc 06 anMUHUCTpaTUBHBIX MPAaBOHAPYILIEHUH BKIIOUEHBI IB€ HOBBIE HOP-
MBI, YCTaHABJIMBAIOIIUX OTBETCTBEHHOCTh 32 HE3aKOHHBIN MOMCK apXEOJIOTH-
YecKux apTedakToB» U HE3aKOHHBIN 000POT apXeoI0rHuecKrX apre(akTos.

B 2016-2017 rr. npunsatel nocranoBieHus CoBera MunuctpoB Pecry-
omuku benapych: «O HEKOTOPBIX Bompocax 00ecrnedeHnss COXPaHHOCTH HCTO-
PHUKO-KYJIBTYPHBIX IIeHHOCTEH» oT 3 mroHs 2016 1. Ne 437 (BBemeHO B AcCi-
ctBue 9 mrons 2016.) [11]m ««O HEKOTOPBIX Mepax 1o peanusanuu Koaekca
Pecniy6muku benapych o kynasrype» ot 13 stHBaps 2017 . Ne 25 [12], yTBep-
)aeHa locynmapcrBenHas nporpamma «Kynerypa bemapycu» na 2016-2020

86



benopyccknii onbIT KoAU(PUKALINK 3aKOHOJATEILCTBA 00 OXPaHe HCTOPUKO-KYIBTYPHOTO HACIEUs

roael» [13]. Tem camMbIM 3aBEpILIACTCsI CTPYKTYpHPOBAaHHWE HOBOI'O 3aKOHO/a-
TEJICTBA 00 OXpaHEe UCTOPUKO-KYJIBTYPHOTO HACIEeIUsS

2. HpI/IHHTI/Ie KOI[eKCEl O KYJIbTYpC, OCHOBAHHOI'O Ha KOHCTUTYLMOHHBIX

U MEKIYHapOAHO-IIPABOBBIX HOPMAX, ITO3BOJIMJIO IIPUBECTH JIEHCTBYIOIINE B
cdepe OXpaHbl HUCTOPUKO-KYJIBTYPHOTO HACIEIMsI MHOTOUMCIIEHHbIE HOpMa-
TUBHBIE [IPAaBOBBIC AKThl B €AMHYIO CUCTEMY, COKPATUTh KOJIUYECTBO BEIOM-
CTBEHHBIX AKTOB (IIOCTAHOBJICHUH MMHUCTEPCTBA KYJIBTYPbl) U OIaHKETHBIX
HOPM, COBEPILIEHCTBYS, TAKUM 00pa3oM, MPaBOBOIl MEXaHU3M 3aIIUThl UCTO-
PHUKO-KYJIBTYPHOTO HACJIEHsI U €r0 0OBEKTOB - HCTOPUKO-KYJIBTYPHBIX LIEHHO-
CTe, MaMATHUKOB. V 3TOT OMBIT MOXKET OBITh 3aMMCTBOBAH B X0JI€ COBEPILICH-
CTBOBAHMsI 3aKOHOJIaTEIbCTBA 00 OXpaHe, MCIOIb30BAHUN U MOMYJISPU3aLUU
NaMSATHUKOB UCTOPUU U KYJIBTYpbl YKPauHBI.
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Maprbinenko U. J. besopycckuii onpIT KOAMPUKAIMN 3aKOHOAATEIbCTBA

00 oXpaHe HCTOPHUKO-KYJIbTYPHOIO HACJIEIHS

PaccmarpuBaercst 6e10pyCcCcKuii ONBIT KOAN(DHUKALNH 3aKOHOAATEIbCTBA O KYJIb-

Type, COCTaBHOH 4acThIO KOTOPOTO SIBJISIETCS 3aKOHOAATEIBCTBO 00 OXpaHE M HCIIOIb-

30BaHHH HCTOPHKO-KYIBTYPHOTO Hacienus. ABTop, aHanm3upys Kozgekc o Kymberype,

KOTOpBIA BeTymui B cuity 3 ¢eBpans 2017 1., oTMedaeT ero JOCTOMHCTBA U HEIOo-

crartkd. Jloka3bIBaeTcs, 4TO NMpOBEACHHAS KOAU(PHUKALHS TO3BOJIMIIA OOBETHHUTD IT0-

psika COpOKa HOPMATHBHBIX IPABOBBIX AKTOB, PETYIMPYIONINX OTHOIICHHS B chepe

OXpaHBl U BOCCTAHOBJICHUS HCTOPUKO-KYJIBTYpHOTO Hacieaus. B pabote packpbiBa-

eTcsl cofepyKaHne HOBBIX TOHATHH M ONPEeNeHNH, TakKuX KaK «MELeHaT, CIIOHCOp,

MEXaHU3M T'OCY/IapCTBEHHO-YaCTHOTO MapTHepcTBay. ComepiKaruecs o HTOraM 1c-

CIICTIOBAaHMS BBIBOJBI M PEKOMEHIAIIMK MOTYT OBITH ITOJIE3HBI PU CHCTEMAaTH3AINN

3aKOHOJIAaTEeNILCTBA O KyJIBType (0XpaHe KyJIbTYpHOTO Hacleaus) B YKpauHe.

KuioueBble ci10Ba: KyabTypa, KyJI6TYpHBIE IIEHHOCTH, HCTOPUKO-KYJIBTYpHOE Ha-
crenye, KOAU(UKAIS 3aKOHOIATeNIbCTRA.

Martynenka 1. Belarusian experience of codification of the legislation on the
protection of historical and cultural heritage

Discusses the Belarusian experience of codification of the legislation on culture,
part of which is the law on the protection and use of historical and cultural heritage.

The author, analyzing the Code of the culture, notes its advantages and disadvantages.

It is proved that the codification brought together about forty of the normative legal

acts regulating relations in the sphere of protection and restoration of historical and

cultural heritage. The article reveals the content of the new concepts and definitions
such as «patron, sponsor, or mechanism of state-private partnership». Contained the
study’s conclusions and recommendations may be useful in the systematization of the
legislation on culture (cultural heritage) in Ukraine.

Keywords: culture, cultural values, historical and cultural heritage, the
codification of the law.
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BAN ON COMPETITION IN LIMITED LIABILITY
COMPANY (SLOVAKIA)'

1. General regulation of ban on competitive conduct

According to legal regulation of ban on competitive conduct (in general)
regulated in provisions of Act no. 513/1991 Coll. Commercial Code as
amended (hereinafter as “Commercial Code”), persons as a subjects of
competitive conduct and the extent of competitive conduct are in concreto
listed in provisions of individual legal entities as individual forms of
companies.

Claims arising from breaching ban on competition are established by law
— legal duty to surrender any benefits gained from the transaction concluded
when ban on competition was breached; legal duty to transfer corresponding
gained rights in favour of affected company. The person legally obliged to
these actions is the one who violated the ban’.

It is necessary to claim related rights in specific time period (three months
starting from the day of getting knowledge of unlawful acting, but no later
than one year from the originate of related rights), otherwise these rights get
null and void. It is also necessary to make a claim against a liable person, not
only upon the court®.

1 Prispevok bol vypracovany v ramci grantového projektu APVV €. 14-0061
,Rozsirovanie socidlnej funkcie slovenského stikromného prava pri uplatiiovani
zéasad eurdpskeho prava“.

2 Commercial Code section 65 par. 2: “A company may demand from a person
who violates the ban that they surrender to the company any benefits gained from
the transaction by which such person violated the ban on competition, or that they
transfer the corresponding rights to the company. This shall not affect the right to
damages.”

3 Commercial Code section 65 par. 3: “The company’s rights under Subsection

2 above shall be null and void unless they are exercised against the liable person
89
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Claiming the rights arising from breaching the ban on competition does
not affect the right to damages'.

As stated above, on one hand (in general provisions) Commercial Code
provides general rules for concrete right arising from breaching the ban, it also
stipulates time periods given to affected subjects for claiming, the issue of
(otherwise) possible dispute between different claims (rights to damages and
the other rights).

On the other hand, in case of detailed specification of acting in contrary
to ban on competitive conduct (and its legal definition), the legal regulation
varies from individual forms of companies (and specific types can be found
only in individual provisions of specific company) but without any (at least
general) specification of competitive conduct as a whole. It is not considered
to be a technical approach from general to specific, as would be anticipated
because of the structure of Commercial Code. It would be more preferable to
settle down (at least basic) definition (such as a general clause) of competitive
conduct and only when this is determined, it is possible to deal with related
rights and conditions of their exercise.

2. Ban on competitive conduct in Limited Liability Company

Related legal ground is contained in sections 136 and 139 par. 4 Commercial
Code.

Scope of the subject matter can be divided according to the subject of
regulation of competitive conduct —if'it is aimed to executive director (statutory
body), shareholder and supervisory body — its members.

2.1. Statutory body / Executive officer

List of banned actions is given by law (mandatory) or (additional) by
agreement of association.

According to mandatory legal regulation, basically, executive officer must
not (i) conclude business that relates to entrepreneurial activity of company,
(i1) to be so called go between-er for business of company in favour of third
party, (iii) to be participating on business as a shareholder in other company
with unlimited liability, (iv) do actions as executive officer of another company
with a similar subject of entrepreneurial activity in case when mentioned

within three months of the day on which the company learnt of the relevant fact;
however, no later than one year from the origination thereof.
1 Commercial Code section 65 par. 3, last sentence: “This shall not affect the

right to damages.” 0
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another company does not have common ground with company of persons
origin'.

All mentioned banned activities are considered to be banned in a mandatory
way with no possibility of change even by the agreement of association.
Regulation given by shareholders / company itself (agreement of association)
is considered to be additional. It has to be done with respect to mandatory
regulation and in case of their conflict, additional regulation is invalid due to
breaching of law.

In case of activities stipulated in section 136 par. 1 letter a) (“Unless
additional limitations arise from the agreement of association or articles of
association, executive officers must not: @) conclude, in his/her own name or on
his/her own account, business deals related to the company s entrepreneurial
activity,”) and b) (“Unless additional limitations arise from the agreement
of association or articles of association, executive officers must not: ... b)
mediate the company s business deals for other parties, ”) it is considered to be
questionable to determine whether specific action should be considered to be
banned or not (mainly due to the fact that for conditions settled down by legal
regulation only relation and not sameness is sufficient).

E. g. in case of a person performing a position of a statutory body in a
company that makes a business — selling fast food and the same person in the
same time is a member of statutory body of another company that deals with
selling bio products: according to formalistic interpretation of stated above,
this acting of person should be reckoned as contra legem. When assessing
whether a particular action is or is not a competitive conduct, not only strict
comparison of subjects of objects of the company listed in Commercial register
should be taken into account, but also a real sphere of making business®. In

1  Commercial Code section 136 par. 1: ,,Unless additional limitations arise
from the agreement of association or articles of association, executive officers must
not:

a) conclude, in his/her own name or on his/her own account, business deals related
to the company’s entrepreneurial activity,

b) mediate the company’s business deals for other parties,

¢) participate in the entrepreneurial activity of another company as a member with
unlimited liability, and

d) perform activities as a statutory body or member of a statutory body or other
body of another legal entity with a similar subject of entrepreneurial activity, unless
the company in which he/she exercises the powers of executive officer participates in
the entrepreneurial activity of such legal entity.*

2 Entrepreneurial activity (real sphere of doing business) and objects of the
company (more general object of the compg{ly’s interest listed in official register that
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outlined example, as a appropriate solution should be adopted the result, that it
is not considered to be a competitive conduct. It automatically does not mean
that, for instance, in case of comparison doing business with selling (only)
chocolate and selling (only) cocoa products, the same conclusion should be
accepted.

To conclude, when it is necessary to determine whether a particular
acting is or is not a competitive conduct banned by law, not only formalistic
approach should apply. It is highly required to inspect each case individually
and properly according to all relevant criteria and facts of the case.

Broadly speaking, competitive conduct (as a banned acting) falls within
the duty to exercise the power of statutory body as an executive officer with
professional care and in accordance with the interests of the company and all
of its sharcholders!. When breaching this legal duty (to exercise the power
of an executive officer with professional care), related legal consequences
can occur?, but these are kind of different from general legal consequences
or claims that can be enforced according to the section 65 Commercial Code.

represents group classification of more particular spheres of doing business) are two
different categories and it is not possible.

1  Commercial Code section 135a par. 1: ,,Executive officers are obliged to
exercise their powers with professional care and in accordance with the interests of
the company and all of its shareholders. In particular, they are obliged to obtain and
take into account in their decision-making all available information relating to the
subject of their decision, to keep in confidence confidential information and facts
whose disclosure to third parties could cause harm to the company or endanger its
interests or the interests of the company’s shareholders, and while exercising their
powers, must not give priority to their own interests, the interests of only certain
shareholders or the interests of third parties over the company’s interests.*

2 Commercial Code section 135a par. 2: ,,Executive officers who breach
their obligations while exercising their powers are obliged to jointly and severally
compensate the damage thus caused to the company. In particular, they are obliged to
compensate the damage incurred by the company due to the fact that they

a) provided shareholders with benefits contrary to this Act,

b) acquired property contrary to Section 59a.*

For the comprehensiveness, another parargraphs of cited section listed here:
»(3) An executive officer shall not bear liability for damage if they can prove that
they proceeded in exercising their powers with professional care and in good faith
that they were acting in the company’s interest. Executive officers shall not bear
liability for any damage caused to the company by their conduct in executing a
decision of the general meeting; this shall not apply if the general meeting’s decision
is contrary to legal regulations, the agreement of association or articles of association
or if it concerns the obligation to file thgezpetition in bankruptcy. If the company has
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However, legal consequences derived from breaching the ban on competitive
conduct, are specifically stipulated in Commercial Code section 136 par. 2!,
which refers to general legal regulation of consequences settled down by
section 65.

To sum up, there is a variability of legal consequences, these are accessible
for entitled entities due to the way of breaching.

2.2. Shareholders

Legal regulation of ban on competitive conduct aimed on shareholders
is very strict — determination of the scope of banned acting applying to
sharcholders can be settled down only by the agreement of association?.

Due to the literal interpretation, it should be accepted that the ban on
competition for shareholders does not have anything to do with the ban on
competition for executive officers. However, this question is a subject of
controversy. According to the opinion found in legal doctrine, it is not possible
to settle down the ban on competition for shareholders broader than for
executive officer. From our point of view, there is no reason for this conclusion

established a supervisory board, approval of the executive officers’ conduct by the
supervisory board shall not relieve them of liability.

(4) Agreements between the company and its executive officer that exclude
or limit the executive officer’s liability are prohibited; neither the agreement of
association nor articles of association may limit or exclude an executive officer’s
liability. A company may waive claims for damages it has against its executive
officers, or may conclude a settlement agreement with them only after three years
since such claims arose, provided that the general meeting consents to such waiver
and that no shareholder or shareholders whose investment contributions amount to
10% of the registered capital register their protest against such decision at the general
meeting in the minutes.

(5) Claims for damages that a company has against its executive officers may be
exercised by a creditor of the company acting in the creditor’s name and on their own
account, if they are unable to satisfy their receivable from the company’s property.
The provisions of Subsection 1 through 3 shall apply accordingly. Claims made by the
company’s creditors against executive officers shall not expire if the company waives
claims for damages or concludes a settlement agreement with its executive officers.
If bankruptcy is declared against the company’s property, claims of the company’s
creditors against the executive officers shall be exercised by the bankruptcy trustee.*

1  Commercial Code section 136 par. 2: “Any breach of Subsection 1 has the
consequences stipulated in Section 65.”

2 Commercial Code section 136 par. 3: ,,The agreement of association or
articles of association may determine the scope in which the ban on competition also

applies to shareholders.* o3
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coming from legal regulation and banned actions for executive officer and for
shareholders do not meet this restriction.

2.3. Supervisory Board

Legal regulation of ban on competition for executive officers applies to
members of supervisory board supportively'.

We do not consider legislative note in section 139 par. 4 Commercial Code
to section 136 Commercial Code to be an appropriate way for regulating this
topic.

Scope of section 136 Commercial Code distinguishes between ban on
competition for executive officer (par. 1-2) and for shareholder (par. 3), both
are designed different. On one hand, mandatory regulation applies that cannot
be excluded only broaden (executive officer), on the other hand agreement
of association can / but still does not have to stipulate any restrictions
(shareholders). Which regulation should be applied? The answer is not clear’.
Till legal regulation settles down the answer indisputable, we prefer the
interpretation in favour of the scope of ban on competition to executive officer
to be applied.

Except from not any good regulation of ban on competition for members
of supervisory board, importance of related legal regulation can be seen in the
way of noting to another section — 135a Commercial to be applied accordingly.
The conclusion of unlimited (at least not definite as for those listed in section
65 par. 2 Commercial Code) consequences of breaching the ban on competition
could be derived from this approach of legislator.

3. Consequences of breaching of ban on competition

As listed above, breach of ban on competition results in consequences that
are given by law, especially in sections 65 par. 2, 135a par. 2-5 (subsidiary).
These consequences are considered by legal doctrine as the only ones that
come into account. Namely: to surrender to the company any benefits gained
from the transaction, transfer corresponding rights to the company, right to
damages.

According to chosen judicial practise’, breach of ban on competition is
also a reason for invalidity of legal acts coming from breaching action because
of violation of good manners (we add that also because of another violation

1 Commercial Code section 139 par. 4: ,,The ban on competition (Section 136)
and the provisions of Section 135a shall apply to members of the supervisory board
accordingly.*

2, Mistake* was made by Act no. 11/1998 Coll. making amends not very
systematically and properly.

3 Regional Court in Bratislava 3Cob/166/2006.
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stated in section 39 Civil Code'). We incline to this evaluation made by the
court, however legal doctrine rejects it explicitly. Main reason for inclining
to stated interpretation of (possible) consequence of violation of law —
competitive conduct is that this interpretation allows not only subjects inside
the company or company itself to claim any rights in case these are violated
by illegal conduct.

It is necessary to claim for related right in period of 3 months (subjective
period), at most 1 year (objective period) against the liable person (except
rights to damage)?.

4. Conclusion

Main idea of ban on competitive conduct is to prevent from misusing
holding certain post.

Legal order explicitly gives priority to settle down the list of misbehaving
conduct for executive officers before shareholders. It is justified his rights —in
most cases the executive officer evinces the will of company.

We assume that restricted interpretation of consequences arising from
misusing conduct (without any explicit legal regulation for this conclusion)
shall not prevail over justified interests of the third persons that cannot be
demand other way. It is not rare that Limited Liability Company is owned
and governed by the same person who evinces its will as well. It means that
all actions are under the control of 1 person and when this 1 person decides
himself to “have” not only 1, but 2 (so called single-person) companies,
there is absolutely no one who would be entitled to make a claim if these two
companies would do the same business. If their business activities negatively
intervene the third person, pointing out to breaching the ban on competition
could be appropriate remedy, but only in case when this remedy comes into
account from the point of law. That is why, if necessary, extended interpretation
is possible. If any action is considered by law to be illegal, there is no reason
for limiting the third persons to call for reparation. Society (and every member
of society) needs to have a right for clearing away unlawfulness.

Mészaros P. Ban on competition in Limited Liability Company (Slovakia)

The article is dedicated to the ban of competition in a limited liability company
according to the Slovakian legislation. The author analyzes the provisions of Slovakian

1 Section 39 Civil Code: ,,A legal act is invalid if the content or the purpose
thereof violates or evades the law or is inconsistent with good morals.*

2 Commercial Code section 65 par. 3: ,,The company’s rights under Subsection
2 above shall be null and void unless they are exercised against the liable person
within three months of the day on which the company learnt of the relevant fact;
however, no later than one year from the origination thereof. This shall not affect the

right to damages.*
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Commercial Code. The author emphasizes that the claims arising from breaching
ban on competition are established by Slovakian law: 1) legal duty to surrender
any benefits gained from the transaction concluded when ban on competition was
breached; 2) legal duty to transfer corresponding gained rights in favour of affected
company.

On one hand (in general provisions) Commercial Code provides general rules for
concrete right arising from breaching the ban, it also stipulates time periods given
to affected subjects for claiming, the issue of possible dispute between different
claims (rights to damages and the other rights). On the other hand, in case of detailed
specification of acting in contrary to ban on competitive conduct (and its legal
definition), the legal regulation varies from individual forms of companies (and
specific types can be found only in individual provisions of specific company) but
without any (at least general) specification of competitive conduct as a whole.

In author’s opinion, restricted interpretation of consequences arising from
misusing conduct (without any explicit legal regulation for this conclusion) shall not
prevail over justified interests of the third persons that cannot be demanded in other
way.

Keywords: competitive conduct, limited liability company, shareholder, statutory
body, Slovakian Commercial Code.
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INTERNATIONAL AND SUPTRANATIONAL
ASPECTS OF NUCLEAR LIABILITY

1 Introduction - legal framework and principles

The historical roots of the legal regime of liability for nuclear damage go
back to the 1960s when there were parallel established two legal regimes. The
Vienna regime' represented by the Vienna Convention on Civil Liability for
Nuclear Damage (hereinafter as the ,,Vienna Convention®)? is an open system
with a ,,worldwide applicability. It enables all states to accede without any
restrictions. The Paris regime’ represented by the Paris Convention on Third

1  The contracting states of the Vienna Convention and also the members of
the “Vienna liability regime” are Argentina, Armenia, Belarus, Bolivia, Bosnia and
Herzegovina, Brazil, Bulgaria, Cameroon, Chile, Croatia, Cuba, Czech Republic,
Egypt, Estonia, Hungary, Jordan, Kazakhstan, Latvia, Lebanon, Lithuania, Mauritius,
Mexico, Montenegro, Niger, Nigeria, Peru, Philippines, Poland, Moldova, Romania,
Russian Federation, Vol. Vincent and the Grenadines, Saudi Arabia, Senegal, Serbia,
Slovakia, Macedonia, Trinidad and Tobago, Ukraine, Uruguay.

2 The Vienna Convention on Civil Liability for Nuclear Damage was
established on 21 May 1963 under the auspices of the International Atomic Energy
Agency (IAEA).

3 The contracting states of the Paris Convention and also the members of the
“Paris liability regime” are Belgium, Denmark, Finland, France, Germany, Greece,
Italy, Netherlands, Norway, Portugal, Slg;/enia, Spain, Sweden, Turkey, United
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Party Liability in the Field of Nuclear Energy of 29th July 1960, as amended
by the Additional Protocol of 28th January 1964 and by the Protocol of 16th
November 1982 (hereinafter as the ,,Paris Convention®)! is open only for
OECD member states which are entitled, due to their membership, to accede
to international treaties that were initiated by the Nuclear Energy Agency?.
After the Chernobyl accident, states under the auspices of the IAEA
carried out a review of the existing nuclear liability regime and of the
regulations specified in the 1960s, taking especially into account the lessons
learned by the Chernobyl accident. This exercise resulted in new international
instruments, namely the 1988 Joint Protocol Relating to the Application of the
Vienna Convention and the Paris Convention® that broadened the coverage
of the two Conventions combining them into one expanded liability regime
and the 1997 Protocol to Amend the Vienna Convention on Civil Liability for
Nuclear Damage®, revising the “old Vienna liability regime”. Another area that
was of interest of the international community was the creation of public funds
which aimed to compensate nuclear damages in cases where the operator of
the nuclear equipment, as a liable entity, would not provide the compensation.
As a result of these efforts, the 1997 Convention on Supplementary

Kingdom. (Switzerland ratified the Paris Convention in 2009, however in the version
as amended by the Protocol (2004); as a consequence the Paris Convention will
become effective in Switzerland together with the Protocol (2004).)

1 Convention on Third Party Liability in the Field of Nuclear Energy of 29th
July 1960, as amended by the Additional Protocol of 28th January 1964 and by the
Protocol of 16th November 1982. Available on-line at: https://www.oecd-nea.org/
law/nlparis_conv.html.

2 MARIANNA KOSNACOVA, “Obé¢ianskopravna zodpovednost’ za jadrova
Skodu v prave EU”, International and Comparative Law Review (2004, No. 11), p.
35. MARIANNA NOVOTNA, PETER VARGA, “The relation of the EU law and the
nuclear liability legislation: Possibilities, limits and mutual interaction”, Societas et
urisprudentia (2014, No. 3), p. 5.

3 On the Joint Protocol see: OTTO VON BUSEKIST, “A bridge between two
conventions on civil liability for nuclear damage: The Joint Protocol Relating to
the Application of the Vienna Convention and the Paris Convention”, Nuclear Law
Bulletin (1989, No. 43).

4 On the Protocol to Amend the Vienna Convention on Civil Liability for
Nuclear Damage see: VANDA LAMM, “The Protocol amending the 1963 Vienna
Convention”, Nuclear Law Bulletin (1998, No. 61); JAKUB HANDRLICA, The
Protocol of 1997 to Amend the Vienna Convention on Nuclear Liability and European

Union, Czech Yearbook of Public and Private International Law (2013).
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Compensation for Nuclear Damage’ (hereinafter as “CSC”) as was adopted.
This is considered to be an independent convention which does not belong
either to the Vienna- or the Paris regime. The CSC is an instrument to which
all States may adhere regardless of whether they are parties to any existing
nuclear liability conventions or have nuclear installations on their territories.
The CSC is supported especially by the USA that ratified it in 2008 [19].

Despite very promising developments in nuclear energy at the very
beginning of the new millennium, the accident in Japanese nuclear power
plant “Fukushima Dai-ichi” triggered once again public concerns over the
risks arising from peaceful uses of nuclear energy. The reaction of national
governments has been twofold. Some of them denounced their previously
announced plans for constructing new nuclear power plants (Italy). Other
announced to cease using nuclear energy for the terms of producing electric
energy in their territory in the near future (Germany, Switzerland). However,
there is a considerable group of governments, which remain supporting
“nuclear renaissance” and still identify nuclear as a prospective source of
energy [10].

To provide adequate protection to the public from possible damage and to
ensure a fair and sufficient compensation for the victims of a nuclear accident,
the nuclear liability regime was founded on several principles?, that had
become binding under public international law on their respective Contracting
Parties [21] and had built international standard of a risk-adequate liability
legislation, which was also implemented by non-contracting parties at national
level [19].

Unlike typically constructed international treaties regulating the
compensation of damages, the nuclear liability conventions are not based on
direct and exclusive international liability of the countries, but as a priority

1 The 1997 Convention on Supplementary compensation defines additional
amounts to be provided through contributions by States Parties collectively based
on installed nuclear capacity and a UN rate of assessment, at 300 SDRs per MW
thermal. On the 1997 Convention on Supplementary compensation see: BEN
MCRAE, Overview of the Convention on Supplementary Compensation, In: Reform
of civil nuclear liability (Paris, 1999). M. LAGORCE, The Brussels Supplementary
Convention and its Joint Intergovernmental Security Fund. Nuclear Law for a
Developing World (Vienna, IAEA 1968). VLADIMIR BOULANENKOV, Main
Features of the Convention on Supplementary Compensation for Nuclear Damage —
an Overview, In: Reform of civil nuclear liability ( Paris, OECD 1999).

2 On the basic principles of nuclear civil liability regime see: J.P.H TREVOR,
“Principles of civil liability for nuclear damage” Nuclear Law for a Developing

World. (IAEA, Vienna, 1968).
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from civil law constructed liability of the operator of nuclear installation [10]
(person designated or recognized as the operator of a nuclear installation
by the installation state')’, who, as a sole entity is liable for occurrence of
nuclear damage (so-called legal channelling)’. While constructing this so-
called concentrated liability the position of international ,lawmaker* was
based on the proposition that shifting the liability for nuclear damage solely
to the operator of the nuclear installation is in accordance with the principles
of civil law liability, since while using the nuclear energy as activity which is
organized, managed by the operator and the operator makes profit out of it, there
are certain processes of using certain types of technology or forces of nature
which alone bear relatively high risk of harmful consequences. The operator is
an entity which, due to its position of organizing and managing entity, has the
biggest influence on the safest method of using of these dangerous sources and
thus an opportunity to avert and prevent the damages [10].

Under the conventions, the operator of a nuclear installation is held liable,
regardless of whether fault can be established. It follows that the claimant
does not need to prove negligence or any other type of fault on the part of the
operator. The simple existence of causation of damage is an adequate basis
for the operator’s strict liability. The principle of strict liability of the operator
simplifies the litigation process eliminating potential obstacles, especially
such as might exist with the burden of proof.

The conventions qualify the operator’s liability as “absolute”, in order
to make it clear that it is not subject to the classic grounds of exoneration
such as force majeure, acts of God or intervening acts of third persons [11].
However, the operator may be exonerated from nuclear liability under special
circumstances provided in nuclear liability conventions, for example if
he proves, that the nuclear incident was directly due to an armed conflict,

1  Installation State, in relation to a nuclear installation, means the contracting
party within whose territory that installation is situated or, if it is not situated within the
territory of any State, the contracting party by which or under the authority of which
the nuclear installation is operated. See Article I (1) (d) of the Vienna Convention.

2 See Article 1 (a) (vi) of the Paris Convention and Article I (1) (c) of the
Vienna Convention

3 For legal channelling concept see more EVELYNE AMEYE, “Channelling
of nuclear third party liability towards the operator: is it sustainable in a developing
nuclear world or is there a need for liability of nuclear architects-engineers?”” European
Energy and Environmental Law Review, (2010, 19), p. 33-58. NORBERT PELZER,
“Die rechtliche Kanalisierung der Haftung auf den Inhaber einer Atomanlage — ein
juristischer und wirtschaftlicher Fehlgriftf?”, Versicherungswirtschaft, (1966, 17), p.

1010-1016.
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hostilities, civil war or insurrection, or that it resulted from a grave natural
disaster of an exceptional character (if the law of the installation state provides
so).

According to Article IV par. 3 letter b) of the Vienna Convention and
Article 9 of the Paris Convention the operator of a nuclear facility shall not
be liable for nuclear damage caused by a nuclear incident which is a direct
consequence of a grave natural disaster of an exceptional character. However,
the member states may exclude the grave natural disaster of an exceptional
character from liberation grounds; as a consequence, the operator of nuclear
installation would be liable also for vis maior?.

The reasons which led the nuclear legislation to establish the concept of
objective liability as one of the core principles of nuclear liability, were very
clearly and concisely formulated by Exposé des Motifs of the Paris Convention.
According to the art. 14 of Exposé des Motifs: ,, In Western Europe, with but
few exceptions, there is a long-established tradition of legislative action or
judicial interpretation that a presumption of liability for hazards created arises
when a person engages in a dangerous activity. Because of the special dangers
involved in the activities within the scope of the Convention and the difficulty
of establishing negligence in view of the complex techniques of atomic energy,
this presumption has been adopted for nuclear liability. Absolute liability
is therefore the rule; liability results from the risk irrespective of fault. This
does not, however, mean that merely to engage in a nuclear activity or to
transport nuclear substances is to be considered in itself as a presumption of|
fault; but where an incident occurs, the liability of the operator of the nuclear
installation concerned is absolute. “ These reasons, despite the fact that they
primarily relate to the interpretation of the provisions of the Paris Convention,
may be given, due to the identity of the nuclear damage liability legal regimes,
also applicable to the concept of objective liability established by the Vienna
nuclear liability regime.

1 Article 9 of the Paris Convention; Article IV (2) of the Vienna Convention.

2 The Protocol revising the Vienna Convention excluded the grave natural
disaster of an exceptional character from the liberation grounds. Similarly did the
2004 Protocol revising the Paris Convention. The new narrower extent of liberation
grounds brought not only a strengthened protection of injured entities, but as an
added value can be considered the unification of national legislations. In addition, this
solution removed interpretative problems that were associated with the interpretation
of the undefined legal concept of “grave natural disaster of an exceptional character”.
(F. BLOBEL, ,,Das Protokoll von 2004 zum Pariser Ubereinkommen — wesentliche
Verbesserungen im internationalen Atomhaftungsrecht™, Natur und Recht (2005,
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The specific character of the risk which is closely connected with the use of
nuclear energy and that is characterized by insufficient manageability of natural
forces and substances used in the nuclear energy, which is (even by maintaining
an adequate care) connected with a high level of negative consequences, was
a strong motive for preference of the strict objective liability of the operator.
Finding the real cause of the damage or discovering the attributable unlawful
act of a person would be in the process of indemnification of nuclear damages
caused by a complex of technical equipment often in complicated situations,
very difficult. In such a situation, the imposition of the proof of fault on the
harmed person would cause that in most cases the harmed person would have
a lack of evidence as it would be very difficult to detect the fault of a particular
person. The harmed person would thus be put in a situation, in which the court,
due to the lack of evidence concerning the fault, would not admit the right to
compensation of nuclear damage.

The requirement to prevent the situation in which there would be lack of
evidence and thus to provide an easier access to compensation of the threatened
values (life, health, property) protected by law, was one of the starting points
to implement the principle of objective liability. Obviously, considering the
reasons having led to the operator’s no-fault liability, we cannot forget the
preventive reasons, as the damages in its widest range fulfil a preventive
function. Imposing the stricter liability by the legislature, undoubtedly intended
to ensure that operators, aware of the objective nature of their liability, sought
actively to identify every possible reason of damage occurrence to prevent
it (e.g. by improvement of technical and safety equipment, improving the
professional qualifications of employees etc.).

While the liability imposed upon the operator is exclusive and strict, it is
limited in both amount! and time. Under the Paris convention, the maximum
liability of an operator is set on 15 million SDRs?. The contracting state may
establish a greater or lesser amount by its legislation to a lower limit of 5
million SDRs, taking into account the availability of obtaining insurance or
other financial security. Pursuant to Article V par. 1 of the Vienna Convention
liability of the operator of the nuclear installation for nuclear damage caused

1  Limitation of nuclear liability in amount was considered to be necessary in
order not to jeopardize the development of the nuclear industry. It was a consequence
of the congruence principle between liability and mandatory coverage, i.e. limitations
of liability amounts in national legislation are dependent on insurance market and its
insurance offers.

2 SDR stands for the Special Drawing Right as defined by the International
Monetary Fund. This unit of Account is calculated on the basis of a basket of

currencies of five of the most important trading nations.
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by nuclear incident is generally based on the concept of unlimited liability
modified by the possibility of the member states to determine by its national
legal regulations maximum amount of damages for which the operator of
the nuclear installation is liable. Despite the fact that determination of the
maximum line of liability was left to the member states these must honour
mandatorily set minimum extent of liability set by the Vienna Convention
representing 5 million gold US dollars per each nuclear incident, whereas such
minimum limit of liability is determined at the value of dollar as a clearing
unit which is converted in the rate to gold as of 29 April 1963, i.e. USD 35 per
one Troy ounce of pure gold. Due to the fact that this is a so-called floating
limit which depends on the development of the price of gold in the world
markets, current amount of minimum liability of the operator in the regime of
the Vienna Convention varies depending on these movements'.

The nuclear liability regime provides a time limit for the submission of
claims as an instrument which helps to re-establish legal peace after a certain
period of time [21]. The Vienna and the Paris Convention provide an extinction
period of ten years, which may be prolonged by national legislation, provided
coverage is available. There is also a possibility of establishing a prescription
period of two and three years respectively, running from the time when the
damage and the operator liable have become known to the victim, provided
that the ten-year period is not exceeded?.

1 Under the amended Vienna Convention effected by the Protocol the possible
limit of the operator’s liability is set at not less than 300 million SDR. The increase in
liability amounts can be explained by the fact that one of the main motives for revising
the Convention was the consideration that the US 5 million dollar limit, as the lowest
amount of the operator’s liability, had become unrealistic in view of the extent of
damage that might result from an eventual nuclear incident. (VANDA LAMM, “The
Protocol amending the 1963 Vienna Convention”, Nuclear Las Bulletin (1998, No.
61), p. 15). Naturally, the upper limit may be under the national law a higher amount.
Provided the upper limit of the operator’s liability is less than 300 million SDRs, the
difference between that upper limit and 300 million SDR must be secured from public
funds.

2 Taking into account, that personal injury caused by radioactive contamination
might not become apparent for a longer time after exposure and to strengthen the
principle of victims protection, the Protocol to Amend the Vienna Convention as well
as the Protocol to amend the Paris Convention established a longer period of 30 years
for compensation for loss of life and personal injury, while retaining the ten-year
period for all other types of damage. The extension of the extinction period with
respect to loss of life and personal injury and the split of periods between personal
injury and all other damages inevitably give rise to certain practical problems, when

it comes to compensating procedure. According to Prof. Pelzer, as the period for
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The extent of risk and intensity of hazard related to operation of the
nuclear installation required, both within the regulations of international law
and in accordance with them also within the national laws of the member
states of the international treaties regulating the liability for damages caused
by nuclear incident, linking of the operation of the nuclear installation to
fulfilment of duty of financial security for the operator’s liability in the form
of insurance or other financial security [10]. The operator is obliged to cover
its liability for nuclear damage up to the limit of liability set forth in nuclear
liability legislation, whereby this represents the fulfilment of the principle
of congruence (conformity) of the extent of the operator’s liability and its
financial coverage. The objective of such constructed principle was to ensure
that the amount of damages for which the operator is liable is always covered
by equal amount of available and/or quasi-available cash which represents
an advantage both for the aggrieved entity as well as the operator of the
nuclear installation. The aggrieved entity has the certainty that possible legal
claims shall be financially covered and the operator has compensation sources
available in the form of available cash'. In most cases, the coverage of the
operator’s liability is to be provided by the insurance industry but Both Vienna
Convention as well as Paris Convention generally allow the possibility to
cover the liability via means other than insurance® (e.g. bank guarantees or the
capital markets). Insurance market (unlike other forms of financial coverage)
created a special mechanism for coverage of risk of occurrence of nuclear
damage meaning the creation of special association of insurance entities so-
called insurance pools via which the bearing of risk is shared amongst more
entities, which on the basis of the insurance contracts provide coverage of the
liability of the operators of the nuclear installations.

Like other civil law claims to compensation of damage the claim to
compensation of nuclear damage caused by nuclear incident is based on the
system of individual actions brought in civil process and exercised by legal
action filed at the substantively and locally competent court. Jurisdiction
over actions lies exclusively with the courts of the contracting party in whose
territory the nuclear incident occurred® and according to the nuclear liability

personal injury is considerably longer than the period for other damage, money has
to be set aside to make sure that there are still funds available to compensate late
personal injury which could inhibit from prompt compensation of other damages.
NORBER PELZER, cit. supra, p. 430.

1 Ibidem, p. 51

2 See Article VII par. 1 of the Vienna Convention; Article 10 (a) of the Paris
Convention.

3 Article XI (1) of Vienna Conve{lgion; Article 13 (a) of Paris Convention.
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conventions of second generation (1997 Protocol and 2004 Protocol) each state
party shall ensure that only one of its courts has jurisdiction in relation to any
one nuclear incident!. The concentration of procedures within one exclusive
competent court not only creates legal certainty and a fair distribution of the
available amount but also excludes the possibility that victims of nuclear
incidents will seek to submit their claims in states in which their claims are
more likely to receive favourable treatment [24]. Nevertheless, the system
of individual actions seems to be unconvincing in the main, as it could be
considered appropriate for the compensation of minor incidents, but it would
be hardly conceivable in the event of a catastrophic nuclear accident resulting
in thousands or millions of claims. In the case of a major nuclear accident, there
could be considered as grave barriers administrative and technical capacities of
the national courts adjudicating the compensation of nuclear damage or from
the perspective of victims, distances in the case of transboundary damages,
expenses or the duration of the individual case decision [14]. Accordingly the
point at issue is, if civil liability system based upon the liability of the operator
is appropriate to cope with a catastrophic nuclear accident of Chernobyl
magnitude and if it is adequate to compensate victims of such a major nuclear
accident. Provided that civil liability law is only designed to deal with damages
which can normally be compensated by the means of the tortfeasor [21], the
obvious conclusion in nuclear liability theory should be, that expletively to the
civil liability principle, there must be some other sources of funding such as
state liability to reach the primary goal of protecting and fully compensating
the victims of nuclear damage [14].

2. State’s liability under international public law

Despite the time that has commenced from the time of adoption of the first
generation nuclear liability conventions, we may still say that international
public law does not offer any contractual legal framework of the state’s nuclear
liability. Either the analyse of the case law, nor the non-contractual practice of
the states towards specific generally applicable rules on international liability of
the states for harmful results of actions not prohibited by international law and
established in international common law have not sufficiently demonstrated
the existence of such rules in international customary law.

The thesis on “pure” civil-based character of nuclear liability relations may
be demonstrated on Article XVIII of the Vienna Convention that established
that any provision of this convention shall not be construed as affecting
the rights, if any, of a Contracting Party under the general rules of public

1 Article 12 (4) of Protocol to Amend the 1963 Vienna Convention on Civil

Liability for Nuclear Damage (Article XI (4) of the revised Vienna Convention).
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international law in respect of nuclear damage. From this provision it is clear
that any rights acknowledged by international public law do not fall within
the scope of the convention which follows the aim to harmonize the internal
civil-law in nuclear liability damage; on the other hand, the formulation of
that provision in fine doubts the existence of these rights related to nuclear
damage' acknowledged by international public law.

Similar provision may be found in Annex II of the Paris Convention that
stipulates that the Paris Convention shall not be interpreted as depriving a
Contracting Party, on whose territory damage was caused by a nuclear incident
occurring on the territory of another Contracting Party, of any recourse which
might be available to it under international law. Despite the Paris Convention
does not directly doubt by this provision the existence of such international
rules, the conditional formulation in the text towards these rules does not show
their undisputed existence.

Despite some different opinions [12] deducting the state’s liability for
transnational nuclear damage from the concept of the liability of a state for
international illegal actions?, the international custom is not — despite some
applicable decisions of international courts or arbitrary courts® or some
relevant and by their nature similar cases that were not solved by international
courts or arbitrary courts* — a sufficient bases for action for damages against
the state in the case of nuclear accident [10, 13].

In the history of formation of the nuclear liability legislation, the issue
of state’s contractual liability was subject to several discussions, either
academic or institutional. The issue of international liability for nuclear

1 Article XVIII of the Vienna Convention is probably not applicable to
subjective rights arising from international contract law, but exclusively to rights
arising from ,,generally accepted rules “ of international public law relating to nuclear
damage.

2 To the concept of international liability of the states for harmful results of
actions not prohibited by international law see ,,Articles on responsibility of States for
internationally wrongful acts* prepared under the auspices of UN International Law
Commission. Available on-line www.un.org./law/ilc.

3 Trail Smelter Case [R.ILA.A. (1941), vol. III, p. 1905 ff.]; Corfu Channel
Case [I.C.J. Reports 1949, p. 4 ft.]; Lac Lanoux Arbitration [R.I.LA.A. (1957), vol.
XII, p. 281 ft.].

4 E.g. Chernobyl catastrophic nuclear accident in 1986; Daigo Fukuryii Maru
incident - a Japanese fishing boat exposed to and contaminated by nuclear fallout
from the United States’ thermonuclear device test on Bikini Atoll in 1954 or pollution
of the Canadian sea shore by maritime oil spill near Cherry Point (Washington) in

1973.
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damage and working out of principles of the international liability became
subject to discussion in late 80s and in the early 90s of the last century when
the Board of Governors of the International Atomic Energy Agency (IAEA)
decided to establish a working group to review all aspects of the liability for
nuclear damage. The activity of this working group was stopped within one
year and the Board of Governors re-established a Permanent Committee for
nuclear damage liability. This was also delegated to deal with the aspects of
the state’s liability for nuclear damage, including international civil liability!,
international liability of a state as well as the mutual relation between both
these types of liability?.

The issue of states’ international liability as subjects of international law
for nuclear damages and connected means to apply international actions against
states with nuclear potential were rejected very quickly both by experts and
some states (especially USA, UK and France). Their negative statement was
based on opinion that the concept of state’s liability may not be reasonable due
to its nature. They argued that the state’s liability may be realized by creation
of system of additional compensation for nuclear damage that exceeds the
liability of the operator of nuclear installation®.

Due to a strong disagreement, the scenario of the state’s international
nuclear liability has not been realized [22] and the idea of international state’s
liability was replaced by the more effective system of additional funding.

However, during the revisions of the Vienna Convention, its Article
XVIII was changed. According to this provision, the Convention shall not be
applicable to the rights and obligations of the contracting party under general
rules of international public law. The clause doubting these rules, including the
reference to rules regulating the nuclear damage has been cancelled.

This provision keeps open to the future a possibility to compensate the
victims of a nuclear disaster also on the states’ liability base in case there
would be an international convention adopted establishing the international

1 The concept of international civil liability is understood as civil-law liability
under the international convention that imposes on its contracting parties, according
to international public law, an obligation to apply these liability rules in their
national laws. (Compare: PETER WETTERSTEIN, “Current Trends in International
Civil Liability for Environmental Damage”, Annual Survey of International and
Comparative Law (1994, No. 1), article 8, p. 7-8.)

2 Also compare the documents IAEA GC (XXXVI) 1009 (1.7.1992), p. 1-2.

3 Also compare the documents NL/2/4, p. 7-9; SCNL/1/INF.4, p. 15-18;
SCNL/2/INF.2, p. 2-3; SCNL/3/INF.2/Rev.1, Annex II; SCNL/4/INF.6, p. 5-6 and

6—7; SCNL/6/INF.4, p. 9-10; SCNL/7/INF.6, p. 9; SCNL/16/INF.3, p. 3.
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states’ liability for nuclear damage (or if there would be a possibility to use the
customary law as a legal base for an action against a state).

3. European approach to the nuclear liability regime

The current status quo of the EU member states and their nuclear liability
regimes is not homogenous. Ten EU member states are party to the Vienna
Convention (Bulgaria, the Czech Republic, Croatia, Estonia, Hungary, Latvia,
Lithuania, Poland, Romania and Slovakia) and thirteen EU member states are
party to the Paris Convention (Belgium, Finland, Greece, France, Netherlands,
Germany, Spain, Sweden, United Kingdom, Italy, Denmark, Portugal,
Slovenia), some EU member states do not take part in any international regime
(Austria, Ireland, Luxembourg, Cyprus and Malta). These states either adopted
their own national legislation independent from the international regimes or
they rely on the universal tort law and generally applicable conflict of law
rules. Part of the revised regime of the Vienna Convention, as amended by the
1997 Protocol (effective as from 2003) are Latvia, Poland and Romania (the
Czech Republic, Hungary, Italy and Lithuania signed the Protocol but have
not yet ratified it). The 2004 Protocol amending the Paris Convention was
signed on behalf of the European Community by all the EU member states that
are the party of the “old” Paris Convention. However, the 2004 Protocol has
not become effective yet. With respect to the Convention on Supplementary
Compensation for Nuclear Damage from 1997 may be said that Romania is
the only EU member state that ratified this convention.

The membership in the EU significantly restricts the freedom of its member
states to act independently in the accession to international agreements that are
eligible to influence the applicability of EU law in this area, i.e. those laws that
are regulated by EU law. In addition, the EU itself also enters into some areas,
including the liability relations of nuclear law [20].

With respect to the material aspects of nuclear liability it is necessary to
note that the nuclear liability has not been regulated by any legal act of EU
law. Not any EU legislation has been adopted yet that would regulate concrete
matters of nuclear damage liability and its compensation or that would be
contrary to current or potential future nuclear liability legislation. One of the
reasons of the missing EU legal regulation (despite the current efforts of the
EU to cover the nuclear liability regime by unitary EU secondary legislation)
is the scope of competences of the EU in this area.

Although some nuclear law publications refer to articles 98 and 203 of the
Treaty establishing the European Atomic Energy Community (“EURATOM
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Treaty”), the competence of the EURATOM in this area is not explicitly
established'.

An explicit interpretation of Article 98 of the EURATOM Treaty is that
it only regulates adoption of a directive regulating conclusion of insurance
contract that cover the nuclear risks. Despite the relatively closely specified
field of application that could fall within the relevant directive, interpretation of
this article becomes broader and some authors suggest that it is also applicable
to an area of nuclear liability?.

The purpose of the Article 203 of the EURATOM Treaty is to enable the
European Atomic Energy Community (hereinafter as “EURATOM?”) to act if
the EURATOM does not have an explicit competence to act, but adoption of
certain act is necessary to attain the objectives of the EURATOM Community
(this article has an equivalent in Article 352 TFEU). If the Article 203 of the
EURATOM Treaty is used, unanimous decision of all member states in the
Council is required. However, it is still questionable if the requirement of the
necessity of the objectives of the EURATOM is achieved [10].

The competence of the EU in the area of nuclear liability is clearly
identified in accordance with the Article 81(2) TFEU. This article enables the
European Parliament and the Council to adopt measures, particularly when
necessary for the proper functioning of the internal market, aimed at ensuring
the mutual recognition and enforcement between member states of judgments
and of decisions in extrajudicial cases (the competence of the EU in the justice
cooperation) [20].

Due to the EU competence in the area of enforcement and recognition
of decisions in civil and commercial matters represented by the Regulation
Brussels I that is overlapped with the procedural regulation of the conventions
regulating the nuclear liability, it is clear that the states are not entitled to
accede to these conventions without an authorization of the EU institutions
[20].

On the contrary, as the EU itself cannot participate in an international
regime of the international nuclear liability law, it enters into this area in a
way that the EU authorises its member states to accede or to ratify specific

1 Ibidem, p. 101.

2 See Ibidem, p. 101.

3 Regulation (EU) No 1215/2012 of the European Parliament and of the
Council of 12 December 2012 on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters. Further see JAKUB HANDRLICA,
“Exclusive jurisdiction vs. forum shopping in European nuclear liability law”,
International Journal of Nuclear Law (Vol.lg6 No. 2, 2010).
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international conventions. The EU must in such an authorization act explicitly
specify the relation of EU law to the regime established by the international
convention [19].

The EU issued two authorization decisions concerning the international
liability regime of nuclear law.

The first authorization decision No 2004/294/EC authorized the member
states that participate in the Paris regime of nuclear liability to ratify the Protocol
that amended the Paris Convention or to accede to the Paris Convention. This
authorization decision obliged! the member states that were parties to the
Paris Convention?, to ratify or accede to the Protocol that revised the original
Paris Convention. The obligation to ratify or to accede to the revised Paris
Convention is however not applicable to Austria, Ireland and Luxemburg
and the non-nuclear states that were not in the past or are currently not the
contracting parties of the Paris Convention in its original or amended version.

The second authorization decision No 2013/434/EU was adopted in 2013
in relation to the Vienna nuclear liability regime. It authorizes specific EU
member states, in the interest of the EU, to ratify the Protocol that amends the
Vienna Convention or to accede to this Convention and to make a declaration
on application of relevant internal rules of the EU3. This authorization decision,
unlike the former, only authorizes (i.e. enables, but not obliges)* the member
states to which it is addressed (Slovak Republic, Bulgaria, Czech Republic,

1 Compare article 1 of the authorization decision to the Protocol (2004):
,»,Without prejudice to the Community’s powers, the Member States which are currently
Contracting Parties to the Paris Convention shall ratify the Protocol amending the
Paris Convention, or accede to it, in the interest of the European Community*.

2 Belgium, Finland, France, Netherlands, Germany, Spain, Sweden, United
Kingdom, Denmark, Italy.

3 Protocol (1997) interferes with its procedural provisions into the exclusive
competence of the EU in its jurisdiction competence and the competence of
enforcement and recognition of decisions. Due to this fact must the ratification or
accession to the protocol authorized by the EU.

4 The original proposal of the authorization decision imposed the member states
an obligation to ratify or to accede to the Protocol. The change of the wording was
influenced by the significant reservations of the member states concerning several
of its provisions, including the proposed obligation to accede the revised nuclear
liability regime represented by the Protocol (1997). For further information relating
to the original proposal of the authorization decision and its potential impacts see:
JAKUB HANDRLICA, MARIANNA NOVOTNA, “Eurdpska unia a Protokol z r.
1997, ktorym sa dopliiuje Viedensky dohovor o ob¢ianskopravnej zodpovednosti za

jadrové Skody z r. 19637, Justi¢na revue (2014, No. 2).
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Estonia, Hungary, Lithuania and Poland), to ratify the Protocol from 1997 that
amended the Vienna Convention from 1963.

4. Conclusion

The history of commercial functioning of nuclear plants has shown that
major nuclear accidents have inevitable transboundary implications and its
consequences could affect, directly or indirectly, many countries even at large
distances from the site of an accident. Consequently, the benefits of the use
of nuclear energy needs to be weighed against possible risks associated with
operation of nuclear installations which is connected with the probability of
extensive damage to life, health and property. To minimalize the negative
effects of the limits of the nuclear liability regime, the states (as contracting
parties of the nuclear liability conventions) have to undertake specific steps to
protect victims of nuclear accidents by means of international law.

However, the patchwork of nuclear liability conventions currently in force,
together with the EU secondary legislation — Rome II' regulation and Brussels
I bis regulation® (despite that none of these EU legislative acts directly regulate
the nuclear damages) and the different status quo of member states of the
nuclear liability conventions result in a complicated system of different levels
of liability. As a result of this legal inconsistency there are different rules and
standards of operator’s liability and its financial security and different rules
regulating jurisdiction. All this engenders an incoherent system of victims’
protection and victims’ compensation (especially in case of cross-border
accidents). Moreover, as the European Commission states: This lack of legal
unity might in particular have an impact on the functioning of the internal
market, because of the non-level playing field conditions between operators
in different MS (intra-sectorial distortion). Equally the rather low levels of
limitation of third party liability (and the limited financial security) enjoyed
by most nuclear operators, and resulting in relatively low insurance costs,
may favour the nuclear industry over other electricity producers and could be
perceived as an advantage provided by the State to the nuclear industry.

In this context, the ongoing initiative of the EU to create a unified
compensation system and to increase the legal coherence in the field of nuclear
liability seems to be justified and convincing.

1 Regulation (EC) No 864/2007 of the European Parliament and of the Council
of 11 July 2007 on the law applicable to non-contractual obligations (Rome II)

2 Regulation (EU) No 1215/2012 of the European Parliament and of the
Council of 12 December 2012 on jurisdiction and the recognition and enforcement of
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Marianna Novotna, Peter Varga. International and supranational aspects of
nuclear liability

The Vienna Convention on Civil Liability for Nuclear Damage and the Paris
Convention on Third Party Liability in the Field of Nuclear Energy represent the
fundamental international conventions regulating the issues of liability for damages
caused as a result of a nuclear incident. These conventions have promoted a special
regime (nuclear liability regime) which is based on the system of civil law and
founded on several principles and which enables the compensation of victims of
nuclear accidents by operators of nuclear installations.

The paper deals with some aspects of the current nuclear liability framework,
analysing the fundamental principles which had become binding rules for respective
contracting parties (states) over the preceding half-century, considering the
commitments arising from the international nuclear liability conventions and trying
to assess the possibility of application of the state’s liability for transnational nuclear
damage under the regime of international public law. Further, the paper deals with
the role, position and the competence of the European Union in the existing nuclear
liability framework pointing out major challenges for the future development of
nuclear liability regime legislation, taking into account the legislative activity and
other forms of EU actions.

Keywords: nuclear third party liability, European legislation, international
conventions on nuclear liability, EURATOM, nuclear damages.
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PROCEDURE AND EFFECTS OF DIVISION BY
SEPARATION

1. Definition and types of division of companies

The division of companies is an operation enabling the restructuring of
a company whereby all the assets and liabilities of one company shall be
divided and then all parts, or at least one part of the assets and liabilities, shall
be transferred to acquiring or new companies in exchange for the allocation
to the shareholders of the company being divided of shares in the recipient
companies (1 p. 23). The division of companies is regulated in the European
law by the Sixth Council Directive 82/891/EEC of 17 December 1982 (1 p. 4
- 11) concerning the division of public limited liability companies (joint stock
companies). The Directive was implemented into the Polish Commercial
Companies Code of 15 September 2000 (Journal of Laws 2000.94.1037,
as amended, hereinafter abbreviated as CCC) which came into force on 1
January 2001 in the provisions of art. 528 — 550 CCC. Under Polish law, it
is allowed to divide only companies, private limited companies and public
limited companies, but not partnerships. Moreover, division shall be prohibited
for companies in liquidation which began to distribute their assets and for
companies in bankruptcy.

The types of division operations are regulated in art. 529 § 1 CCC. From
the perspective of the divided company, the division procedure provides
for two main types of operations. The first one consists in the transfer of all
the assets and liabilities to other companies (two or more) and the divided
company being wound up without going into liquidation (art. 529 § 1 p. 1 -3
CCC). The second operation involves transfer of only part of the assets and
liabilities to one or more companies while the divided company continues its

activities after the division (art. 529 § 1 p. 4 CCC). From the perspective of
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the recipient company, it is possible to transfer the assets and liabilities to a
formerly existing (acquiring) company or a newly-formed company, moreover,
division by acquisition may be combined with division by formation of a new
company.

Division by acquisition (art. 529 §1 p. 1 CCC) shall mean the operation
whereby, after being wound up without going into liquidation, a company
transfers to more than one company all its assets and liabilities in exchange
for the allocation to the shareholders of the company being divided of
shares in the companies receiving contributions as a result of the division.
Division by formation of new companies (art. 529 § 1 p. 2 CCC) means the
operation whereby, after being wound up without going into liquidation, a
company transfers all its assets and liabilities to more than one newly-formed
company in exchange for the allocation to the shareholders of the company
being divided of shares in the recipient companies. In addition, it is also
possible to carry out operations whereby division by acquisition is combined
with division by formation of one or more new companies (art. 529 § 1 p. 3
CCC). Lastly, pursuant to art. 529 § 1 p. 4 CCC, division by separation is an
operation whereby only part of the assets and liabilities shall be transferred
to an acquiring or new company (one or more) without the company being
divided ceasing to exist.

Apart from the aforementioned types of division operations, pursuant to
art. 23 of the Directive 82/891/EEC of 17 December 1982, Member States may
also introduce division operations which shall be subject to the supervision of
a judicial authority, but the Polish legislator did not decide to introduce this
type of division. Nevertheless, all the operations are to a certain extent subject
to the judicial authority as the final step in the division procedure involves
registration of the division by the Register Court.

The division operation in all its types involves allocation of shares of
the acquiring or a newly formed company to the shareholders of the divided
company, even in cases of division without the company being divided
ceasing to exist. Thus, the holding structure shall not be formed during such
operations (2 p. 1310 - 1311). However, it is also possible to implement such
operations into national law, e.g. according to the German transformation act
(Umwandlugsgesetz of 28 October 1994, BGBI I 1994, p. 3210) it is possible
to create holding structures (3 p. 19 - 27) when the shares are allocated to
the company being divided which does not cease to exist (the so-called
Ausgliederung).

2. Procedure of division by separation
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Pursuant to art. 529 § 2 CCC, division by separation shall be governed
by the division of companies concerning the recipient company or the new
company, as applicable. Taking into account the procedure, the differences
in the division operation whereby a company being divided does not cease
to exist and the division with the liquidation of the company being divided
are not too large, however, some of the provisions require modifications. The
procedure is divided into three stages (4 p. 856). The first one is the so-called
“managerial stage” where management bodies prepare all the documents
prescribed by the provisions of the Commercial Companies Code. The second
stage - “the owners stage” - consists in the general meeting of the company
making a decision on the division. The last stage is “the authorization by the
court” where the division operation is legitimated by the Register Court.

The first stage in the division procedure is the preparation of draft terms
of the division by the management board. Depending on the type of division
operation, the draft terms of division by acquisition shall require a written
agreement between the company being divided and the recipient company.
However, in the case of division by formation of a new company it shall be
drawn up in writing merely by the company being divided. Pursuant to art.
534 § 1 CCC, the draft terms of the division shall specify at least: the type,
name and registered office of each of the companies involved in the division;
the share exchange ratio and the amount of any additional cash payment; the
terms relating to the allotment of shares in the recipient or new company; the
date from which shares entitle the holders to participate in profits; the rights
conferred by the recipient or new company upon the shareholders or persons
having special rights; any special advantages granted to members of company
bodies; the precise description and allocation of the assets and liabilities to
be transferred to each of the recipient or new company, including permits,
licenses or reliefs; the allocation to the shareholders of the company being
divided of shares in the recipient or new company and the criterion upon which
such allocation is based. The draft terms of the division must be published in
the Court and Economic Journal or may be published on the website of the
company instead, at least one month before the date of the general meeting
which is to decide on the division.

One of the most important elements of the draft terms of division is the
share exchange ratio which indicates how many shares in a recipient or new
company shall be allocated to the shareholders of the company being divided.
In comparison to the division whereby the company being divided goes into
liquidation, in the case of division by separation the shareholders preserve
their shares in the company being divided, which means that in this case it
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is actually not the exchange ratio but the allotment ratio (2 p. 1333). This
share ratio shall be estimated on the determination of the value of the assets
and liabilities of the company being divided which shall be attached to the
draft terms of the division. Besides, depending on the assets of the company,
division by separation may be connected with the reduction in the share
capital of the company being divided, unless the separation is made from the
company’s own capital other than the share capital. In the case of reduction
of the share capital, the draft terms of the division shall include information
concerning redemption of shares or amendment of share certificates in the
case of reduction by decreasing the nominal value of shares. Then, one or more
experts acting on behalf of each of the companies involved in the division,
appointed or approved by the Register Court, shall examine the draft terms of
the division as to its correctness and reliability. As a result, the experts draw
up a written report to the shareholders (art. 537 - 538 CCC). The examination
of the draft terms of the division by an expert shall not be required if all the
shareholders of each company participating in the division consented thereto.

The division procedure also contains provisions which guarantee the
shareholders’ rights to information. Pursuant to art. 536 § 1 CCC, the
management body of each of the companies involved in the division shall draw
up a detailed written report explaining the division and setting out the legal
and economic grounds for it, in particular the share exchange ratio and the
criterion determining the allocation of shares. The report shall also describe any
special valuation difficulties which have arisen. Pursuant to art. 540 CCC, the
shareholders of the company being divided and of the recipient company shall
be entitled to inspect all the documents prepared for the division procedure,
in particular the draft terms of the division, report of experts, report of the
management board, financial statements and the valuation of the company
being divided. Instead of making the documents available for inspection on
the premises of the company’s management board, the documents may be
released on the website of the company.

Thecompetencetoapprovethedivisionoperationrests withtheshareholders.
The division of a company requires a resolution of the shareholders’ meeting of
the company being divided and the recipient or new company to be adopted by
a majority of three-fourths of votes representing at least one-half of the share
capital, unless the articles of association or the statutes of the company provide
for more stringent requirements. In the case of a listed company, the resolution
shall be adopted by a majority of two-thirds of the votes. The resolution shall
cover the consent of the recipient or new company for the draft terms of the
division, consent for the amendments to the articles of association or statutes
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of the acquiring company, in the case of forming a new company the consent
for the contents of the articles of association or statutes, and finally in the case
of division by separation also the amendments of the articles of association or
statutes of the company being divided (2 p. 1355; 4 p. 912). Furthermore, if
the division by separation is made from the share capital, the resolution also
includes the consent for reduction of the share capital of the company being
divided (4 p. 757; 5 p. 352).

Pursuant to art. 530 § 2 CCC, division by separation shall be effective on
the separation date. In the case of division by acquisition, the separation shall
take effect on the day when the increase in the share capital of the recipient
company is registered. The separation of a new company shall take effect on
the date of its registration. If the division by separation is connected with the
reduction of the share capital, the separation shall be registered immediately
after registration of the reduction of the share capital of the company being
divided (4 p. 716 — 718).

3. Effects of the division operation

As stated above, in comparison to the other types of division, the company
being divided does not cease to exist after the division but continues its
business activity. Division by separation produces the following effects on
the separation date: partial general succession, acquiring by the shareholders
of the company being divided shares in the recipient or new company, and
- depending on the financial grounds, if necessary - reduction of the share
capital of the company being divided.

First, pursuant to art. 531 § 1 CCC, as of the separation date, the recipient
company or new company shall assume all the rights and obligations of the
company being divided, as set forth in the draft terms of the division. During
the division operation, the possibility of transferring the assets and liabilities
stems from the general succession, which is in this case called partial general
succession since the assets and liabilities specified in the draft terms of the
division and allotted to a specific acquiring or new company constitute only
part of all the assets and liabilities of the company being divided. Thus, from
the perspective of the company being divided, succession is partial. However,
from the perspective of the recipient company, under the law (2 p. 1315) it is
the general succession which enables the acquisition of the assets and liabilities
as a whole. The general succession involves civil rights and obligations as
well as administrative ones, since pursuant to art. 531 § 2 CCC, the recipient
or new company shall take over, in particular, permits, licenses and reliefs
which relate to the transferred assets and liabilities, unless the law or the
decision on granting them provides otherwise. In the case of a division of a
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financial institution the Supervisory Authority may also lodge an objection to
the transfer of licenses or permits (art 531 § 6 CCC).

Secondly, pursuant to art. 531 § 5 CCC, as of the separation date, the
shareholders of the company being divided shall become shareholders of the
formerly existing or new company indicated in the draft terms of the division.
The shareholders obtain the shares due to the allotment ratio. In fact, it is
connected either with increasing the share capital of the acquiring company
or with the registration of a new company. Clearly, they also remain the
shareholders of the company being divided.

Depending on the financial situation of the company being divided,
division by separation may also be connected with the reduction of the share
capital in the company being divided where the separation is made from the
share capital. In such cases, either a number of shares of each shareholder
shall be reduced (redemption of shares), or the nominal value of shares shall
be decreased. If the separation is made from the company’s own capital other
than the share capital, the position of the shareholders of the company being
divided remains unchanged, though the real value of shares shall be decreased
due to the transfer of part of the assets to another company.

The provisions concerning the division operation also involve a protection
system for the creditors of the company. The creditors of the company being
divided and of the recipient company who submitted their claims to the
company before the publication of the draft terms of the division and made it
credible that the satisfaction of their claims was jeopardized by the division
shall be entitled to obtain adequate safeguards. Moreover, pursuant to art. 546 §
1 CCC, the companies to which the assets and liabilities of the company being
divided were transferred shall be jointly and severally liable for the obligation
assigned in the draft terms of the division to the recipient or new company
for three years following the announcement of the division. The inclusion of
this provision into the division by separation is viewed as controversial in
the literature on the subject and in the jurisdiction. For instance, the Supreme
Court in the judgment of 21 April 2010 (V CSK 318/09) stated that the interest
of the creditors requires protection during the division by separation and
adopting the art. 546 § 1 CCC as applicable, the several and joint liability in
the case of division by separation refers to the company being divided and
the recipient company. This opinion is also represented in the literature (2 p.
1369; 4 p. 978 — 979; 6 p. 1349). On the other hand, the Supreme Court in the
judgment of 28 April 2016 (V CSK 524/15) stated that this provision does not
refer to division by separation.
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Taking into consideration the protection of the interests of creditors, there
should be no doubts as to the inclusion of the provision of art. 546 § 1 CCC
into division by separation. If the company being divided is allowed to transfer
its liabilities to another company without any limits and without the consent
of the creditors, such a company should also be jointly and severally liable
for such obligations. This interpretation is also a consequence of adopting the
provision of art. 529 § 2 CCC according to which, division by separation shall
be governed by the division of companies concerning the recipient company
or the new company, as applicable. However, given the different interpretation
manner it is recommended that the liability of the company being divided in
the division by separation be expressed literally.

4. Adoption of the division operations

The division operation may be carried out by different means. In general,
the division of a company is a form of its restructuring aiming at proper
management of a company in cases of excessively complex structures of the
enterprise. It allows for a more efficient use of the company’s assets by creating
new companies or by strengthening existing companies with prospects of
greater profitability. Undoubtedly, the market position of the divided company
may be used by the newly formed or by the acquiring company to generate
more profits, but on the other hand, less profitable or riskier activities of a
company may be transferred to a newly formed company so as to prevent a
decline in profits. It is thus possible to react flexibly to rapid changes in the
market by creating companies in line with the current market needs. As a rule,
the division is an operation conducted to introduce reforms in the management
of the enterprise. It is also worth mentioning that in the case of division by
acquisition, the divided company and the acquiring company often belong to
the same investor, so from the economic point of view the transfer of assets
does not produce changes for the investor, even though from the legal point of
view, the assets change ownership.

Moreover, under Polish law, the division operation is an instrument which
may be used by the President of the Office of Competition and Consumer
Protection. Pursuant to art. 99 of the Act of 16 February 2007 on Competition
and Consumer Protection (Journal of Laws 2015.184), the President of the
Office may decide on the division of an enterprise which does not execute
the President’s decisions concerning market concentration, in particular if the
enterprise does not fulfill the obligation to provide information concerning the
intention of concentration, provides false information or does not implement
the President’s decisions under the required conditions. In such cases, the
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President of the Office shall use the provisions on the division of companies
and exercise the competences of the company’s bodies (4, p. 677 — 679).

Division may also be an alternative for the acquisition. In the case of
a merger, all assets and liabilities of one company shall be transferred to
the acquiring company, whereas during a division only part of the assets
and liabilities of the divided company shall be transferred to the acquiring
company (the other part is transferred to another company or remains in the
divided company). Taking into account the position of the acquiring company,
it is more or less the same in a merger operation as in a division operation. A
merger operation not only leads to strengthening the position of the acquiring
or new company but above all it gives the synergy effect (less cost and more
profits), therefore if the merger of the company is not allowed, an investor
may decide to divide a company and transfer only part of its assets to another
company.

The question why an investor makes a decision to divide a company instead
of conducting a merger operation concerns the regulation of the protection
of competition. In general, the consent of the President of the Office of
Competition and Consumer Protection, and sometimes additionally the consent
of supervisory institutions such as the Polish Financial Supervision Authority
in the case of financial institutions, is required for market concentration (M&A
Transaction). In such cases, it must be determined whether the dominant
position in the market due to an M&A Transaction shall be achieved, or if the
competition on the market shall be narrowed. In 2007, one of the banks with
its registered office in Poland, BPH S.A., was divided and part of its assets
and liabilities were transferred to another bank, Pekao S.A. In both banks there
was the same dominant shareholder UniCredit Group (UniCredito Italiano
SpA) who wanted to merge both banks but the consent for the merger was not
obtained due to gaining the dominant position. The investor decided to divide
BHP S.A., whereby 280 branches from total 480 branches of the BPH bank
were transferred to Pekao S.A. The investor was also obliged to sell its shares
in BPH S.A. after the division.
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Pinior P. Procedure and effects of division by separation
The division of companies is an operation enabling the restructuring of a company

whereby all the assets and liabilities of one company shall be divided and then all parts

or at least one part of the assets and liabilities shall be transferred to acquiring or new
companies in exchange for the allocation to the shareholders of the company being
divided of shares in the recipient companies. From the perspective of the divided
company, the division procedure provides for two main types of operations. The first
one in which the divided company is wound up without going into liquidation (art.

529 § 1 p. 1 — 3 CCC), and the second one in which the divided company continues

its activities after the division (art. 529 § 1 p. 4 CCC). The second type which is

called division by separation requires the adoption of the provisions of the division
operation as applicable. This type of division allows for a more efficient use of the
company’s assets by creating new companies or by strengthening existing companies
with prospects of greater profitability. It may also be an alternative to the merger by
acquisition.
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THE LOW NUMBER OF ORGAN
TRANSPLANTATIONS IN UKRAINE AND
THE SHORTCOMINGS OF THE CURRENT
REGULATORY FRAMEWORK

Introduction. The right to health care occupies a special place in the
system of fundamental social rights. Health is one of the highest values of
human life. The right to health care includes right to organ transplantation
and, respectively, right to organ donation. In some cases only through
transplantation it is possible to save lives and to restore the basic functions of
a human body.

The need for human organs and tissues is characteristic to contemporary
societies and a gateway to interventions of incalculable benefit to mankind,
either as forms of treatment or as precursors to the development of preventive,
therapeutic and diagnostic strategies [1, c.1].

Organ donation and transplantation have been studied, of course, within
medicine and biology but they also have important social dimension, especially
in regard to health care systems and individuals’ need for organ transplants and
possible legislative regulations both, in Ukraine and abroad.

In the process of organ or tissue transplantation people enter relationships,
which require detailed regulation. These relationships can be built and
constructed on different principles in different systems. They can acquire the
character of the contract or religious welfare effect. These relations can also be
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based on principles of equality, humanism and combined personal and social
needs, but they are still strictly controlled by the state and regulated by law.

General background. Organ transplantation is a last resort treatment
options in a number of diseases. In addition to being a treatment option, organ
transplantation currently scientific testing in areas that can be exposed to the
medical experiment from a legal point of view (such as research methods of
conservation, impact of new methods of using immunosuppressive drugs on
persons, who suffer from complications caused by a transplant, etc.).

Despite the fact that organ transplantation sometimes is the only means of
saving a person’s life, the operation in itself includes many risks. However, in
many countries the man problem is the shortage of donor organs. For instance,
in Ukraine annually some two thousand people are in need of a heart transplant,
but not a single person gets it. A kidney transplant is needed by four thousand
people per year. In reality, it is only received by 80, maximum of 100 people.
Approximately 2 - 2.5 thousand persons per year need a new liver but only
some 30 to 40 people get it [2].

In comparison to other post-Soviet countries, Belarus is leading when it
comes to performing organ transplantation — during January-November 2012,
251 organ transplantations were performed, including 50 liver, 182 kidney
and 19 heart transplantations. In Belarus there are on average 25,5 organ
transplants per 1 million persons. In contrast, in the Russian Federation this
figure reaches 9.5 transplants per million, and in Ukraine only 2.2 [3].

Analyzing the statistics data in the European Union over 63,800 patients
were placed on organs’ waiting lists on 31 December 2012 (up from 61,500
in the EU on 31 December 2011). The number of patients who died while
placed on waiting lists in the course of 2012 was estimated to be 3,780 for the
European Union in 2011 (down from 5,500 in 2011) [4].

Taking into account the importance and necessity of precise legal
regulation of organ transplantation, the main research question of the present
article can be defined as to how the current legislation in Ukraine (particularly
‘presumption of dissent’) contributes to its low rate of organ transplants.

The current regulation of organ transplants in Ukraine. Ukrainian
healthcare legislation regulates a wide spectrum of relations and consists our
of a large number of legal acts that are in conjunction with other legal spheres
of life. The Constitution of Ukraine is at the center of legislation that regulates
social relations in health care and medical care. Article 49 of the Constitution
of Ukraine is especially dedicated to healthcare and medical assistance, and
enshrines the right of everyone to health protection, medical care and medical
insurance.
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On the 19th November 1992, the Verkhovna Rada of Ukraine (The
Parliament) adopted the national Act on Basic Principles of Legislation of
Ukraine on Healthcare in which the following principles of legal regulation
of organ transplants and other anatomical human materials were established:
1) the application of the method of transplantation from a donor to recipient
organs and other anatomical materials is specified in the law in the existence
of their consent or the consent of their legal representatives. Transplantation
should be provided if the tools and techniques for sustaining life, restoring or
improving the health did not give the desired results; and caused harm to the
donor is less than that threatens the recipient; 2) the donor of organs and other
anatomical materials must be a capable adult individual [5].

The 1992 Act did not include provisions on organ transplants from corpses.
However, this shortcoming was remedied with the passing of the 1999 Act on
the Transplantation of Organs and other anatomic materials (hereinafter — Act
on Transplantation).

This law applies toactivities related to the capture, storage and transportation
of organs and other anatomical materials and their further transplantation to
recipient and manufacturing of bioimplants [6].

However, the effect of this law will not apply to:

- Donation of blood and (or) its components and activities associated with
their use. This is due to the fact that there already is a law that regulates this
area — the national law “On the donation of blood and blood components”,
adopted on 23 of June 1995.

- Transplantation of reproductive cells and live embryos;

- Autotransplantation. This is a specific way of transplantation where the
material is transplanted back into the same body again;

- Implantation - transplants of bioimplants and artificial substitutes;

- Taking the anatomic materials for diagnostic studies and researches [6].

In addition to developing its own national law, Ukraine is a party to
international conventions related to organ transplantation. In 2002, it signed
the Convention for the Protection of Human Rights and Dignity of the Human
Being with regard to the Application of Biology and Medicine: Convention
on Human Rights and Biomedicine, and in 2006 - two additional protocols
to the Convention on human Rights and Biomedicine, namely the Additional
Protocol concerning transplantation of organs and tissues of human origin
(CETS Nel186) and the Additional Protocol concerning Biomedical Research
(CETS Nel95). According to the information of the Ministry of Justice of
Ukraine the mentioned documents have been ratified by Ukraine [7].

Key shortcoming of the existing system of receiving of organs
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The existing legal framework of organ transplantation, an ongoing shortage
of donor organs and the fact that 90% of the organ transplantations performed
use post - mortem transplants, makes it important that health professionals and
lawyers are clear on the legal foundations for the removal of organs and tissues
from the body of a deceased person [8].

During the time of the Soviet Union, there were three ways of obtaining
organs: a) routine sampling; b) organs donated on the basis of the presumption
of consent (presumed consent); c¢) donation based on the mechanisms of
informed consent (informed consent).

The peculiarity of routine sampling is that authorities had discretion to
dispose the body of a deceased person. In particular, healthcare authorities were
entitled to conduct an autopsy, for the purposes of taking organs and tissue for
transplantation, scientific and other purposes. The body of the person would
in this case be treated as public property that physicians may use in the public
interest. This method raises a number of legal and moral issues. Primarily the
violation of the human right to own and dispose of the body. Furthermore it
potentially violates the moral beliefs of the family of a deceased person. This
method was very popular in the Soviet Union, but today its application is
not supported neither by legislators, nor by doctors. Thus Ukrainian medical
practice after becoming independent went the other way [9, c. 305].

The second method - the presumption of consent - differs from routine
sampling on the following point: expressed consent to receive organs after
the death of a person has not been given; however this consent is anticipated
(absence of such consent leads to the rejection of such manipulation).

Finally, the third method to obtain organs for transplantation is
“presumption of dissent”. The legal basis for this was developed in the Act on
Transplantation of organs and other anatomic materials [9, ¢.306].

We will further examine the third approach due to the fact that the current
model of «presumption of dissent» and a very negative attitude of the citizens
of Ukraine to organ donation have created a high shortage of organs and
virtually brought the possibility to transplant organs in Ukraine to a standstill.
The negative attitude of citizens is caused by the few reasons: periodically
appearing in mass media reports about illegal transplantations; distrust to
modern medicine in general and to the doctors particularly; lack of funding of
health care from the state and local budgets; ambiguous attitude of the religion
and the church for question of donation and transplantation and low public
awareness in this sphere.

Presumption of dissent implies an agreement of the deceased person to
remove her/his organs after death («expressed consent of the person») or

127

«OdLO9ITIIDAD 1 O9VdID I'VHAAX. UMHIIOd VHYIIA




MI’KHAPOJAHUU KYPHAJI «ITPABO 1 CYCITIJIBCTBO»

Ptashnyk I.R.

obtain such consent from the next-of-kin («requested consent from legal
representativesy).

Ukrainian Act on Transplantation of organs and other anatomical materials
in article 16 lays down the legal basis for the presumption of dissent system:

Capable adult person may give a written agreement or disagreement to
donate anatomical material in the occasion of his death. In the absence of
such a statement anatomical material of the dead adult capable person can
be taken with the consent of the spouses or relatives who lived with him/her.
Anatomical materials of minors or disabled persons can be taken with the
consent of their legal representatives [6].

It can therefore be concluded, that the existence of a document that recorded
the will of the deceased or the consent of a relative or legal representative is
essential in such an approach. Fundamentally, this consent may be contained
either in the will of a donor, or in a separate document certified by a notary
or other persons having the right to do notarial acts. In addition, a person
who has agreed to donate after death has the right to refuse such consent. The
Ukrainian law does not define when such a refusal may be performed nor the
relevant procedure for such a refusal.

Another negative aspect of the existing model for receiving organs is
included in the Act on Transplantation which provides an unspecified number
of relatives who must provide the consent before is allowed to use the organs
of the deceased. These can be the spouse, the children of the deceased or his
parents. Since it is possible that in a case multiple people have the right to
consent this could lead to a conflict of consents. That is a situation where
one of the eligible persons expresses their consent to donate organs and other
anatomical material, while others did not give such consent. This problem
around consenting in Ukraine has not been solved.

Another disadvantage of the model based on the principle of «presumption
of dissent» is the fact that relatives are required to answer the delicate question
of giving consent or withholding it, in which they experience excessive stress
due to the sudden death of a loved one. This does not give them the opportunity
to fully and clearly think this over. It would be logical therefore to offer the
following solution, which is also called the «model of reconsideration period
«. According to it, relatives do not immediately make a decision that permits
the removal of organs. After informing them about the possibility of donating
the organs, they will have a certain amount of time to express their agreement.
Thus, in conversation with relatives it will be emphasized that if disagreement
is not expressed by the deadline, the transplantation will be performed [10,
c.5].
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Returning to the statistics that were indicated in the introductory part,
Ukraine currently conducts only 2.2 transplants per 1 million of population.
The situation in Belarus was similar to that of present day Ukraine until it
introduced the «presumption of consent».

Current regulations do not meet the potential needs of physicians and
patients. Improving the legislation around transplantation is an urgent issue
for Ukraine, because of the long legislative procedures and that while that is
happening there are still many patients in need of donor organs. As we can
conclude the approach of “presumption of dissent” complicates the process of
expressing a desire to donate an organ.

Another point that has negative impact on the Ukrainian system of health
care in general and on the sphere of organ transplantation in particular is that
the development of transplantation in Ukraine is hampered by the lack of a
unified state mechanism to coordinate the work of health care institutions.
Nowadays in Ukraine the level of state funding for health care and public
research institutions that are eligible to be active in the field of transplantation
of donor organs reaches only 5-10 percent of the needed funding. The next
negative point is about the level of GDP or health care funding over the last few
years (especially in 2014-2015 when Ukraine ended up in an economic crisis
in general). There is the acute need to reform the Ukrainian transplantation
system, improve training of physicians, increase the amount of operations and
strengthen the public confidence in transplantation as a method of returning
life. Another equally important problem is the lack regulation that would oblige
hospitals to inform transplantation centers of the presence of potential donors.

Possible changes of Ukrainian legislation in the sphere of transplantation

In the article we tried to examine the advantages and disadvantages of
different methods for procuring organs for transplantation. The reasons for
the differences in the amount of donated organs can be found not because of
special programs or funding of such kind of operations, but in the choice how
to regulate the removal of organs. In introduction was mentioned, that Belarus
already seethe positive effects from changing its national legislation in the
sphere of procuring organs. Ukraine, as one of the Post-Soviet countries, with
common history and legislation can take Belarus as an.

The first steps for improving national legislation in the sphere of
organ transplantation were made in 2013, when a special Committee of the
Parliament developed a new draft law #2184a amending the Ukrainian Act on
Transplantation. The circumstances that led up to this bill are the following:
poor state regulation of state and municipal institutions and agencies associated
with the transplantation of organs; low public confidence in the order of taking
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and use of organs and tissues from deceased donors; imperfection of the
Unified Information System in the field of transplantation [11].

Therefore, the main innovation of the introduced draft law is «presumption
of consent» or “presumed consent”, which is completely opposite to existing
dissent presumption. If the law gets implemented then the «presumption of
consenty will allow for cells organs and tissues of the deceased person to
be used for donor purposes without the consent of relatives. However, the
process of drafting regulations does not always meet international standards.
The abovementioned bill Ne2184a includes rules to make anyone who, during
his life does not issue a statement of disagreement automatically become a
donor of organs. However, the Ukrainian bill, contrary to Article 4 of Directive
Ne2010 /45 / EC on standards of quality and safety of human organs intended
for transplantation, does not provide detailed audit testing of the consent of the
donor or his family, proving of consent or objections the removal of the body
that creates a risk of abuse in determining whether the removal of organs and
tissues in humans and can cause serious social conflicts (for example, when
the family receives a “disemboweled” dead body for a funeral).

In addition to the presumption of consent the new bill proposes to
introduce a completely new concept of «emotional donation», which means
that consent for the donation of organ is received from a person who has an
emotional connection with person, who needs organ for transplantation. Of
course, will the expansion of the number of consent givers to close friends and
acquaintances have a positive aspect on the total number of available organs,
but because of imperfections in the formulation and uncertainty criteria such
donation may have space for speculations[11].

It should be stressed that the Ukrainian parliament did not approve the
Draft Law in first reading, At the moment the Ukrainian legislation still refers
to the “presumption of dissent” and it is unknown if the government will make
a new draft law to change this by taking European legislation as an example.

Conclusions. The main task of the article was to find out how the current
legislation in Ukraine and especially the implemented ‘presumption of dissent’
contributes to the low rate of organ transplants. As was found in the article
the principle of «presumption of dissent» in Ukrainian legislation; reports in
mass media about illegal transplantations; distrust to modern medicine and to
the doctors; lack of funding of health care from the state and local budgets;
ambiguous attitude of the religion and the church for question of donation
and transplantation and low public awareness in this sphere cause situation of
acute shortage of organs for transplantation.

In addition to mentioned, the following conclusions and results of the

conducted research can be listed:
130



The low number of organ transplantations in Ukraine...

1) Analysis of legal acts regulating organ transplantation in Ukraine
suggests that in general legislation on transplants is established, but the
development of the concept of transplantation should be detailed in a number
of subordinate legislation or so called by-laws due to the peculiarities of the
legal system of Ukraine (because the work of the Ministry of Health Care and
its central bodies is governed by the adoption of regulations and subordinate
legislation that should provide a mechanism for implementation of the Act On
Transplantation. The need for reform of the regulatory provisions is due to
the lack of developed criteria for accreditation and certification of institutions
that are eligible to carry out activities related to the transplantation, transplant
standards for providing assistance and determining nosology in which it is
applied, unified mechanism for typing of donors and recipients. Issues related
to the donation of organs and tissues that can be used as medical activities
should not just be explicit in the legislation, but also consistent with the
medical and pharmaceutical workers, psychologists, and even members of the
clergy.

2) From the analysis of the existing legal framework governing the
donation and transplantation of organs and tissues, it follows that transplants
increased interest in the community. Nevertheless, analysis of the sources of
legal regulation of these relations shows that there are significant gaps in the
regulation of matters relating to the procedure of receiving of organs, obtaining
consent from the donor and / or his close relatives, moral and ethical issues of
taking organs from a deceased person.
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the Shortcomings of the Current Regulatory Framework
The key process in formation of transplantation as a medical science lies in

its interaction with the legal sciences, the mutual influence of medicine and law.

Development of transplantology has by its indisputable evidence the continuous of

quality improvement, the process of ever-increasing body of scientific knowledge

about the progressive development of this science. In modern law scholars draw a

special interest for legal questions of transplantation. These questions are primarily

owned by problems of clear definition of the concept of death that has a direct impact
for the possibility of removing the organ or tissue, problems of the complexity
of the surgery; need to avoid the possibility of rejection of the organ. The second
group is formed on the problems relating to the provision and obtaining consent for
organ removal and transplantation of both - donor and recipient, as well as patient’s
consent for posthumous removal of his organs for transplant, the consent of relatives
or legal representatives. Another group consists of the issues of payment or charity
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of transplantation, ethical and economic aspects of transplantation. Obviously, the
need for legal regulation of organ transplants and tissues particularly acute at the
stage of clinical transplantation, when the rise of medicine and jurisprudence was
grounded idea of the necessity of legal protection of all participants of transplantation
- donor, recipient, and health professionals. Understanding the patterns of this process
contributes to the effective improvement of the legal framework that regulates medical
practice in general. However, existing legislation does not meet the objective needs
of patients’ rights in the rapid scientific and technological progress and needs the
improvement in terms of legislative technique.

Keywords: organ transplantation, donation, medical law, presumed consent,
informed consent, donor, recipient, legislation.
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I. Introduction

Romania has passed in recent years through an extensive process of
legislative amendments, resulting, among other things, in the adoption and
entry into force of new Codes in the matter of civil, criminal, civil procedure
and criminal procedure, which provided a new configuration for certain legal
institutions that we could qualify as “traditional” in Romanian law. Certainly, the
intention ofthe legislature was to modernize the legal system and to adapt it to the
recent developments in the European Union environment. The implementation
of the new rules revealed itself the inconsistencies of the legislation, the lack
of clarity and predictability of the law, issues of unconstitutionality that were
sanctioned by the Constitutional Court of Romania, when this Court was
notified in this regard. Therefore, as an example, we shall mention that half of
the admission decisions of the exceptions of unconstitutionality delivered by
the Constitutional Court of Romania in 2016 concern the provisions contained
in the Code of criminal procedure, in the Criminal Code, respectively, in the
Code of civil procedure’.

1 See the statistics data published on the webpage of the Constitutional

Court, https://www.ccr.ro/uploads/Publicatii%20si%?20statistici/Implementarea%20
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In this study, we will refer to a decision which, although pronounced in
criminal matters, had a significant impact on business law relations, namely on
the freedom of action of persons, circumscribed in this case to labour rights and
to economic freedom. This refers to the ascertainment of unconstitutionality
regarding the criminalization of conflict of interest in the private sector.

II. Conflict of interest. Regulation and sanctioning.

As it was noted!, the identification of the conflict of interest involves
a difficult analysis which involves detection of certain situations, persons
and professions to which the rules concerning an imposed conduct and the
consequences of its non-compliance shall apply. Such an approach creates
numerous uncertainties, for example, if any transaction or situation, only
some of them, or the accumulation of certain transactions, professions, skills,
represents a conflict of interest or if any person, professional or not in the
sense of the new Civil Code, or only civil servants can be in a conflict of
interest, or whether, the profession (occupation or craft) is crucial and higher
than the quality of professional of the citizen and / or public function, for the
existence of the conflict of interest.

In Romania, the regulation by Article 253-1 of the Criminal Code
of 19692, of the offence of conflict of interest, and then the takeover, with
slight amendments thereof, in the new Criminal Code, in Article 301 (1), has
generated much debate within the meaning shown above. Thus, according
to the original regulation, the active subjects of the offence of conflict of
interest could be public servants within the meaning of Article 147 (1) of the
Criminal Code of 1969, respectively, any person exercising, permanently or
temporarily, with any title, no matter how he/she was invested, a task of any
kind, with or without remuneration, in the service of any unit referred to in
Article 145 of the same code, or “official”, provided for by Article 147 (2) of
the Criminal Code of 1969, respectively the person referred to in paragraph
1 of this article, as well as any employee who exercises a task within another
legal entity than those referred to in that paragraph. The statement of reasons
of the Law nr.278/2006 states, concerning the criminalisation of acts of a
conflict of interest, that it was aimed at the prosecution of a public servant
who, knowingly and intentionally, meets his personal interests through the

deciziilor/situatie%20dec%20vs%201egi%202016%?20final.pdf

1 Andreea Corina TARSIA, The relation among profession, professional, public
office and conflict of interest, Pandectele Romane no.5/2013 http://search.proquest.
com/openview/fb15f3a1b3fc497e06b98bd1£d483772/1.pdf?pg-origsite=gscholar

2 introduced by Article 1(61) of Law no. 278/2006 amending and supplementing
the Criminal Code, as well as amending and supplementing other laws, published in
the Official Gazette of Romania, Part I, no.l36501 of 12 July 2006
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fulfilment of public tasks and removing any doubts as to the conduct of civil
servants.

The new Criminal Code established in Article 301 (1) that “The act of a
public servant who has performed, within the exercise of its tasks, an act or
participated in a decision by which it was obtained, directly or indirectly, a
benefit, for himself/herself, for his/her spouse, a relative or for an in-law up
to second degree inclusive or for another person or with whom he/she has
established trading relationships or employment relations in the last 5 years
or from which he/she benefited or is still benefiting from favours of any kind,
shall be punished with imprisonment of one to five years and deprivation of
the right to hold public term of office”. According to Article 308 (1) of the
Criminal Code, “the provisions of Articles 289-292, 295, 297-301 and 304
concerning public servants shall also apply accordingly to the facts committed
by or in relation to persons exercising, permanently or temporarily, with or
without remuneration, a task of any task within a legal entity among those
provided for by Article 175 (2) or within any legal entity”. Thus, according to
the new regulations, the quality of active subject of the offence of conflict of
interest provided for in Article 301 of the Criminal Code, in addition to civil
servants, as defined in article 175 of the Criminal Code, could be also acquired
by the persons referred to in Article 308 (1) of this code (therefore, the rest of
persons who operate in the private sector), with the difference of the sanction
regime set forth in Article 308 (2) of the criminal Code'.

III. Conflict of interest in the private sector. Aspects of
unconstitutionality.

In the context of the referral regarding the provisions of to Article 301
(1) of the Criminal Code and ascertaining the unconstitutionality of the term
“trading relationships” which it includes, on the grounds that it violates the
requirements of clarity and predictability of the law?, the Court has also

1 Asconcerns the conflict of interest of an administrative nature, it is regulated
by Law no.161 / 2003 on certain measures to ensure transparency in the exercise
of public dignities, public offices and in business, the prevention and punishment
of corruption. According to Article 70 of the abovementioned normative act, ,,the
conflict of interest means the situation in which the person exercising a public dignity
or a public office has a personal benefit that could influence the fulfilment objectively
of his/her tasks under the Constitution and other normative acts”.

2 because the concept of trading relationship is not anymore expressly defined
by the law in force, following the repeal, by the provisions of Article 230 c) and 1) of
the Law no.71 /2011 for the implementation of Law nr.287 / 2009 on the Civil Code,
published in the Official Gazette of Romania, Part I, n0.409 of 10 June 2011, of the
Trade Codex of 1887 and the Commerlgiéal Code Carol II, and nor can be deduced
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extended the exception of unconstitutionality on the provisions laid down in
Article 308 (1) of the Criminal Code.

Having noted that under article 175 (2) of the Criminal Code the persons
providing a service in the public interest entrusted to them by the public
authorities or persons who are subject to control over or supervision of the
fulfilment of the public service are assimilated to civil servants in terms of
criminal treatment', the Court found that it subsists, regarding the persons
exercising, permanently or temporarily, with or without remuneration, a task
of any kind within their job, the interest of the criminalisation of conflict of
interest, set forth in Article 301 (1) of Criminal Code. The situation is however
different, according to those held by the Constitutional Court, as regards the
criminalisation of the same acts committed by persons exercising, permanently
or temporarily, with or without remuneration, a task of any kind within any
legal entity, phrase provided for by Article 308 (1) of the Criminal Code.
In practice, this last category includes, for example, any form of company
defined by the Civil Code, the Companies Law no. 31/1990, republished in the
Official Gazette of Romania, Part I, no. 1.066 of 17 November 2004, and Law
no. 1/2005 on the organisation and functioning of cooperatives, republished in
the Official Gazette of Romania, Part I, no. 368 of 20 May 2014.

The Court held that that the inclusion, under the provisions of Article 308
of the Criminal Code, of private persons as active subjects of the criminal
offence of conflict of interests is excessive, since State coercion is unduly
extended, using criminal means against the freedom of action of the persons
concerned, as part of the economic freedom and the right to work, without any
criminological justification in this respect. Achieving from this perspective,
an examination of proportionality, the Court has held that the legislature does
not have the constitutional competence to regulate offences in such a way as to
enshrine a manifest disproportion between the importance of the social value
that needs to be protected and the one that needs to be limited, as otherwise the
latter would be ignored. In this case, the social value that needs to be protected
is one that refers expressly to the private sector, and therefore the State has
no interest to criminalise the conflict of interest, whereas the value that is
sought to be protected in this case is not public. Criminally sanctioning acts

through the interpretation of the civil provisions in force as it is used in another
context and in isolation, for example, in the provisions of Article 2557 of the Civil
Code on private international law relations.

1 for example, professions such as notaries public and official receivers fall
into this category as they were sworn by a public authority in order to exercise a
public service or subject to control over or supervision by a public authority on the

fulfilment of that public service 3
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which contravene solely private interests, the legislature has qualified them as
having a public character, resulting in a disproportionate limitation of the right
to work and economic freedom of persons operating in the private sector. For
these reasons, the Court held that the term “or within any legal entity” in the
provisions of Article 308 (1) of the Criminal Code, with reference to Article
301 of the Criminal Code, is unconstitutional'.

IV. The effects of the Constitutional Court’s decision. Considerations
on the legal security

Firstly, it is worth mentioning noted that the Basic Law of Romania
enshrines the erga omnes binding nature of the decisions of the Constitutional
Court, which causes them to be complied with by all subjects of law, just as
a normative act, unlike the judgments of the courts of law which take effect
inter partes litigants effects®>.The erga omnes binding nature concerns both
the recitals and the operative part of the decisions. In an established case-
law, starting with the Decision of the Plenum no. 1/1995°, the Court held
that res judicata which accompanies the jurisdictional acts, and therefore the
Constitutional Court’s decisions, is attached not only to the operative part, but
also to the recitals on which it is based. Accordingly — the Court has noted
that — both Parliament and the Government, respectively public authorities
and bodies shall fully comply with both the recitals and the operative part
of the decisions pronounced by the Constitutional Court. For the particular
situation of ascertaining the unconstitutionality of provisions of laws and
ordinances in force, as well as those of the regulations, Article 147 (1) of the
Constitution establishes that they “shall cease their legal effects within 45
days from publication of the decision rendered by the Constitutional Court
where Parliament or Government, as may be applicable, have failed, in the
meantime, to bring these unconstitutional provisions into accord with those
of the Constitution. For this limited length of time the provisions declared
unconstitutional shall be suspended as of right™.

In relation to the cited constitutional provisions, it results that, as of the
publication of the Constitutional Court’s Decision no. 603/2015 in the Official
Gazette of Romania, the term “or within any legal entity” in the provisions

1 Decision no. 603 of 6 October 2015, published in the Official Gazette of
Romania no. 845 of 13. November 2015

2 The decisions of the High Court of Cassation and Justice, delivered following
the settlement of appeals on points of law, having a distinct legal regime, do not fall
into this category

3 Official Gazette of Romania no. 16 of 26 January 1995.

4 For details, M. Safta, Constitutional law. Political institutions, Hamangiu
Publishing House, 2015, p. 222-223
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of Article 308 (1) of the Criminal Code, with reference to Article 301 of the
Criminal Code has ceased its applicability, thus the conflict of interest in the
private sector is decriminalized. The decision shall take effect only for the
future, and, in order to give effectiveness to the constitutional review, the
persons who determined this review, prior to the publication of the decisions,
as provided by law, shall have the opportunity to benefit from the effects of the
admission decision delivered by the Court.

That fact that the range of the beneficiaries of the decision is circumscribed
as shown is determined by the need to ensure both a stability of legal relations
and a good management of justice. A decision finding the unconstitutionality
of a legal provision must benefit, in the wording of the appeal of the review,
only that category of persons who raised the exception of unconstitutionality
in cases definitively settled until the publication in the Official Gazette of the
decision whereby the unconstitutionality is found, as well as the authors of the
same exception invoked prior to the publication of the decision of the Court, in
other cases, settled definitively. This fact is required by the need for legal order
and stability. This is because the principle of res judicata has a fundamental
importance both within the national legal order and the Community legal
order, as well as within the European Court of Human Rights. The Court notes
that the its interference with the national legislation must be limited and this
principle shall have a derogation only if substantial and compelling reasons
requires it (Judgment of 7 July 2009, delivered in the Case Stanca Popescu v.
Romania, paragraph 99, and Judgment of 24 July 2003, delivered in the Case
Ryabykh v. Russia, paragraph 52).

As a result, at present, if the acts of persons in the private sector of the
kind of those described above are causing damage, civil liability of labour law
or other form of accountability that does not involve the coercive force of the
State, by means of criminal law, may be invoked against such persons.

1. Constitutional Justice. Functions and relationship with the other public
authorities. Comparative constitutional law. Universul Juridic Publishing
House, Bucharest, 2012.

2. Camelia Florentina STOICA: The case-law of the Constitutional Court —
source of business law, Curierul Judiciar (Judicial Courier), no.10/2012,
p-593

3. Andreea Corina TARSIA, The relation among profession, professional,
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Stoica C., Marieta S. Conflict of interest in the private sector

This article is devoted to conflict of interest in the private sector. In this study,
the authors referred to a decision which, although pronounced in criminal matters,
had a significant impact on business law relations, namely on the freedom of action
of persons, circumscribed in this case to labour rights and to economic freedom.
This refers to the ascertainment of unconstitutionality regarding the criminalization
of conflict of interest in the private sector.

The analysis of the legislation and the decisions of the Court is provided. The
author concludes that as a result, at present, if the acts of persons in the private sector
of the kind of those described in this article are causing damage, civil liability of
labour law or other form of accountability that does not involve the coercive force of
the State, by means of criminal law, may be invoked against such persons.

Keywords: conflict of interest, private sector, Romanian law, regulation and
sanctioning.
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OBMEXEHHSA OOroBIPHOI CBOBOAU Y

MEXAHI3MI NPABOBOI'O PEIYINIIOBAHHA

VIIK 347.441.4

IcHyroua B cycniabCTBI cucTeMa 3000B’13aJIbHUX BIIHOCHH MOCTIHHO TTO-
TpeOye npaBoBoro BILTUBY. DopMU Ta METOAM JAHOTO BIUIMBY 3MiHIOIOTHCS
3aJICKHO B1J1 CycIiIbHUX MOTpeO. [IpaBoBe perymtoBaHHs B CyCHUIBCTBI 3/11HC-
HIOETHCS 32 JIOMTOMOTO0 TIeBHUX MexaHi3MiB. [1{omo posi oOMexkeHbp cBoOOIM
JOTOBOPY, TO Ha IyMKy €. O. MiuypiHa, 0OMeXeHHs 3aCTOCOBYIOThCSI B MeXa-
Hi3Mi IIPAaBOBOTO PETYIIFOBAHHSA SIK 3aCi0 CTpUMYyBaHHS 0COOH, IO YCKIIATHIOE
MOXKJIMBOCTI 3IIMCHEHHSI OKPEMHX Cy0’€KTHBHHMX ITMBUIBHHX IIPaB. 3ajekKHO
BiJl MPABOBOTO PEKUMY, YMOB UM MPaBUJI 311MCHEHHS OKPEMHUX LHBUILHUX
IpaB, BCTAHOBJIECHUX 3aKOHOM, OOMEXEHHS YCKJIaJHIOIOTH 3/1HCHEHHS LH-
BUIBHUX TIPaB y MEeBHUX Mexkax [1, c. 72].

VY crarti 627 [{uBUIBHOTO KOACKCY YKpaiHM BHU3HAYEHO, III0 CTOPOHH €
BUIBHUMHM B YKJIaJICHHI JOTOBOPY, BUOOP1 KOHTpareHTa Ta BU3HAUYCHHI YMOB
noroBopy 3 ypaxysanuam LIK Ykpainu, iHIINX aKkTiB HUBLJIBHOTO 3aKOHOAB-
CTBa, 3BUYAIB AUIOBOrO 000POTY, BUMOT PO3YMHOCTI Ta CIIPABEIMBOCTI. AJle
1Ie HEe 03Ha4Yae aOCOTIOTHOT CBOOOM CTOPIH MPH YKJIAJACHHI MBUIBHO-TIPABO-
BOT0 J0roBOpYy. ToMy BHBOJIMMO Ha Bce3arajibHe 0OrOBOPEHHS Mpoliemy, sKa
CTOCYEThCS 3’ ICyBaHHS POJIi 0OMEXKEHHsI JOTOBIPHOT CBOOO M Ha €Tarli BeICH-
Hs1 IEPETOBOPIB, YKJIaJCHHS T4 BUKOHAHHS [IUBIJILHO-IIPABOBOIO I0TOBOPY.

AHaJji3 ocTaHHiX AociaixKeHb Ta myOaikauii. [pyHTOBHI, KOMIIIEKCHI
Ta BCEOIYHI JOCITIHKEHHS JTOTOBIPHOT cBOOOIM Ta i1 0OMEXEeHb MPOBOIWIH
yKpaiHCbKi Ta 3apyOikHi BYeHI muBimicta: O. A. bemsneBuu, B. O. Topes,
H.C. Ky3nenosa, A. B. JIyup, B. B. Jlyme, €. O. Miuypin, C. O. Ilorpionuii,
O. I1. IloguepkoBuwmii, . M. meBdyenko, K. OcakBe Ta iHIII TpaBO3HABIII.
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ITocTanoBka 3aBaaHHsi. MeTorO cTaTTi € 3’scyBaHHS MpobOIeMu oOMe-
YKEHHSI JIOTOBIPHOI CBOOOIM Ha CTail BEICHHSI IEPETOBOPiB, OOpaHHS KOHTpa-
TeHTa, a TAKO)K BU3HAYCHHsI POPMH Ta yMOB JOTOBODY.

Buxaan ocHoBHOro Marepiasy gociaigxennsi. CBoOoa J0roBopy B Me-
XaHi3Mi1 MPaBOTO PETYIIOBAHHS MOYMHAE MPOSBIIATHCS HE Ha eTalll YKJIaJeHHS
JIOTOBODY, a IIle Ha eTami BeJeHHs neperoBopiB. Hacammnepen, Ha mepenmo-
TOBIPHOMY €Talli IPUHLHUIT CBOOOIU IOTOBOPY O3HAYaE, M0 MO-TMEpIIe, KOX-
HUH Cy0’€KT UBIILHUX MMPABOBITHOCHH Ma€ MOXIIMBICTh BITLHO 00paTH KOH-
TpareHTa Jyisl yKJIaJeHHs TOTOBOPY; MO-JIpyre, TaKuil cy0’€KT BIIpaBi BUIBHO
oOpartu Oynb-sSKU PI3HOBU]] IPABOYMHY, SIKUH Ma€e 3a0€3MeYUTH TOCATHEHHS
Oa’kaHOT MPaBOBOI METH; MO-TPETE, KOXKHUM MTPABOMOYHHI Cy0’ KT Ma€ MpaBo
BUTBHO 0OpaTH 00’ €KT IOTOBIPHOTO 3000B’I3aHHS; TTO-UYETBEPTE, KAaHAUIATH B
KOHTpareHT: MailOyTHHOTO TI0rOBOPY MOXYTh BIJIbHO 10 MOMEHTY HOro yKJia-
JIEHHS BIZIMOBHUTHCS BiJl CBO€T ITPOITO3HIIIT YKJIACTH JOTOBIp ab0 BiJ CBOET 3T0-
U (aKUerTy) Mpo MPUUHATTS mpono3utlii (odepTH) iHIOo1 0co0u; Mmo-1’sTe,
JI0 MOMEHTY YKJIaJIeHHS I0TOBOPY CTOPOHU MOXYTb BIJIbHO BU3HAYaTH YMOBU
MaiOyTHBOTO JOTOBOPY Ta CBOI IpaBa Ta 000B’s13kH [2, ¢. 143].

VY 1UBIIBHOMY 3aKOHO/IABCTBI BIJCYTHE 3aKpIIUICHE BH3HAYEHHS MEpe-
JIOTOBIPHUX BiTHOCHH. BinmoBigHo 110 4. 4 cT. 213 [{uBimbHOTO KOIEKCY YKpa-
THM TIeperoBOpH i 1HII GaKTUYHI [ii, sIKI TEPEIyIOTh TIOTOBOPY, BU3HAIOTHCS
auile oOCTaBUHAMU, MOB’S3aHUMHU 3 YKJIQJEHHSM JOTOBOpPY Ta HaOyBalOTh
IIPABOBOTO 3HAYEHHS Y BUMAJAKY TIYyMauy€HHs JOTOBOPY 3 METOI BHUSBJICHHS
CIJILHOT BOJII CTOPIH.

Sk paBUIIO, CTOPOHHU BIJIBHI HE TIJIBKHM BUPIIITYBATH, KOJIH 1 3 KHM BCTY-
MaTH B MIEPETOBOPH 3 HAMIPOM YKJIACTH JIOTOBIp, ajie TAKOXK BOHU BUJIbHI BUPI-
IIyBaTH, Y4 BapTO M MPOJOBKYBATH MEPETOBOPH, & TAKOXK SIKUM YUHOM 1 K
JIOBTO iX BECTH JJISl TOTO, 00 JOCSTTH YIOAM, a TAKOXK Ha BIACHUU PO3CY[
y3rOIXKYBaTH MpaBujia BCTYIy y OTOBIPHI 3B’3KH, BU3HAYATH MICIle Ta 4ac
BCTYIy. 3a3Hau€HI MMpaBUJia MOXKYTh BCTAHOBIIOBATHCSI CTOPOHAMH SIK B yC-
Hil, TaK 1 B TUCbMOBIH (hopMax, 10 BUPAKAETHCS YKIAACHHSIM IONIEPEIHBO-
rO JOrOBOpY. Y TIM 3a3Ha4eHi YTOU MOXKYTh CTOCYBATHUCS HE TUIBKH MOPSIIKY
BEJICHHS TIEPETOBOPIB (CTPOKIB, MPOTATOM SKUX Ma€ OyTH po3modaro (3aKiH-
YEHO) TIEPETrOBOPH, KOH(IISHIIIMHOCTI iH(OopMarlii, oTpuMaHoi mij 4ac nepe-
TOBOPIB TOIIO), a ¥ 3aKPITLTIOBATH MPOMIKHUHN PE3YJIBTaT, SKUH TOCATHYTO i
Yyac MeperoBopiB, CTOPOHAM SKHX HE BIAJIOCS AOCITTH KIHIIEBOi JIOMOBJIEHO-
CT1 IIOJI0 BCIX 1CTOTHUX YMOB. Tak, 10 MepeaoroBipHUX yroj] 3aKOHOJaBCTBO
HU3KH KpaiH BiIHOCUTH YTOJIM 3 HABMUCHO BIIKPUTUMHU YMOBaMHU (y3rO/KEH-
HSl KUX CTOpPOHaMH MependadeHo y MalOyTHbOMY), IO HE € MEPElIKO00
iX BU3HAHHSA YKIAJIEHUMHU (TaKUMH, 110 BiAOyaucs). Y pasi K HEIOCATHEHHS
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3rofiv 3a BIAKPUTHUMH YMOBaMH OCTaHHI MOXKYTh BU3HAYATUCS B CYyJI0BOMY I10-
panky [3, c. 258].

Ha mpakrtumi yacto crnocrepiraeThesi, Ik CTOPOHU 3aCTOCOBYIOTH HEJO-
OpOCOBICHY MTOBEIIHKY MPHU BEJCHHI IEPETOBOPIB, a CaMe YKJIaAal0Th JOTOBO-
pH 13 3aCTOCYyBaHHSAM MOMWIKH, OOMaHy, HACHUJILCTBA, OE3MiCTaBHO BiJMOB-
JISFOTHCS BECTH IEPETOBOPHU, OTHOUYACHO BEAYTh IIEPETOBOPH 11010 YKIaICHHS
OJTHOTO 1 TOTO K JIOTOBOPY 3 KUJIbKOMa MOTEHIIIHHUMH KOHTpareHTamu, yKiia-
Jal0Th JOTOBOPH IIiJ BIUIMBOM TSDKKOT OOCTaBUHU Ta BUMHSIOTH MPABOYHMHU
BHACJII0OK 3JI0BMUCHOI JJOMOBJICHOCTI MpEACTaBHUKA OHI€T CTOPOHHU 3 JIpY-
TOI0 CTOPOHOIO.

Take cTaHOBHIIE AaJI0 MIACTaBH ACSIKAM BUYCHHM 3alPONOHYBaTH BCTa-
HOBJICHHS ITIEBHOT BiJIMOBIAILHOCTI HA €Tarll BeJieHHs nmeperoBopis. Ha qymky
B. O. Topesa, ciij BBECTH y 3aKOHOJABCTBO IIUBLILHO-IIPABOBY HOPMY, sIKa OU
nepeadavaia afeKBaTHI IPaBOBI OOMEXEHHS CBOOOIM MTEPETOBOPIB MPHU YKIIa-
JIEHHI JIOTOBOPY Ta BIJMOBINABHICTH 3a iX MOPYIICHHS, a BIATaK 3arooiraia
0 HemOOPOCOBICHUM IIEPETOBOPAM IPH YKIAJICHHI JJOTOBOPY, & TAKOXK 3a0e3-
revyyBasia Ov TTOBHOIIIHHUYM MPaBOBUI 3aXHUCT 3aKOHHUX IHTEpECIB Cy0’eKTam
UBUTHPHUX TTPABOBITHOCUH BiJl HECTIPUSITINBHUX HACIIJIKIB TAKUX TIEPETOBOPIB
[4, c. 74].

3MylIeH] He TOTOAUTUCA 3 BUIIE 3a3HAYCHOI0 TyMKOIo0. Sk Bim3Havae K.
Kapbonbe, 110 «mepenaoroBipHuil nepiog npu yKJIaJIeHHI JOTrOBOpPY 3HAXO-
JTUTHCS TI03a IpaBom» 5, ¢. 67]. Ta i 3araiom 3aKOHOAABCTBO Mepeadavace psija
HOPM, SIKI MOTHBYIOTH CTOPiH JIOTOBIPHOTO TIPABOBITHOIICHHS 3/1HCHIOBATH
i1, He TOPYIIYIOYH TpaBa Ta IHTEPECH 1HIIHUX OCi0.

Ha nymky M. 1. Bparincbkoro, 3a BiICYyTHOCTI B IIMBIIbHOMY 3aKOHO/IAB-
CTBI CHEIIaJbHUX IOJOKEHB MPO HEAO0OPOCOBICHI MEPErOBOPH BUMOTA TIPO
BIIIIKOTyBaHHs 30WUTKIB, 3aBIaHUX OCOOl BHACIIIOK TaKUX IEPETrOBOPIB, B
OJTHUX BUIMA/IKaX MOKE IPYHTYBATHUCS Ha MOJIOKEHHSX IIUBIILHOTO 3aKOHO/IaB-
CTBa PO IIHUKAHY, B IHIIMX — HA TIOJIOKEHHSIX aHTUMOHOIIOIBHOTO 3aKOHO/IaB-
CTBa PO HEeOOPOCOBICHY KOHKYpEHIIito [6, c. 325].

Kpim Toro, meBHa BiaMOBIIaIBHICT, BCTAHOBJICHA B MIXKHAPOIHO-TIPABO-
BHX JoKyMmeHTax. Tak, ctarts 2.15 [Ipunnumie YHIJIPYA BcraHoBmo€ Bij-
MOBIIAJILHICTD 32 HEMOOPOCOBICHE BEICHHS TieperoBopiB. HemobpocoBicHUM,
BBAXKAETHCSI BCTYN CTOPOHU JI0 MEPETroBOPiB a00 iX MPOJOBKEHHS 3a BIACYT-
HICTIO HaMipy JOCSTTU JIOMOBJIEHOCTI 3 1HIIOIO CTOPOHOIO, HANPUKIIA[, BU-
KJIFOYHO 3 METOIO MEePEHIKOANTH YKIaJCHHIO JOrOBOpY 3 1HIIOK 0co0oro [7].
[IpuniiHEeHHST TIEPETOBOPIB TEXK MOXKE OyTH PO3I[IHEHE SIK HEeJ00pOCOBICHA
MOBEIHKA, HATPUKIIAJ, KOJIM 1HIIa CTOPOHA BXKE MOHEC/a 3HaYHI BUTPATH Y
3B’SI3Ky 3 MIATOTOBKOIO O MailOyTHHOTo J0oroBopy. BuHHA cTopoHa, 3rigHO
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31 cT. 2.15 [lpuHnuMITIB BiAMOBiMadbHA 3a BTPATH, 3aIlOMisIHI 1HIIIA CTOPOHI.
[HImIMMU coBaMu, MOTEPIILIa CTOPOHA MOXKE OTPUMATH BiIIIKOTyBaHHS BU-
Tpart, MOHECEHUX HEI0 MPH MEepPeroBopax i MOXkKe OTPUMATH KOMIICHCAIIII0 3a
BTpaTy MOKJIMBOCTI YKJIACTH 1HIIUN JIOTOBIP 3 TPETHOIO 0CO00I0 (TaK 3BaHUU
HEraTUBHUM AOroBipHUil iHTepec). [IpoTe BoHa 3a 3arajJbHUM MPaBUIOM HE
MOYKE€ OTPUMATH BiILIKOAYBAaHHS BUTOAHM, SIKYy BOHA Maja 0, AKOU MepBUHHUIMA
JOTOBIp OyB OM BCE-TakW yKJIaJAeHWUH (TaK 3BaHWM MO3WTHBHHK JOTOBIPHHMA
iHTepec). OueBUIHO, 110 B MEPIIOMY BUMAAKY HAETHCS JIUIIE PO peaTbHU
30HUTOK, a B Ipyromy — mipo ynymieny surony. [punmunu YHIJIPYA 3akpi-
IUTIOIOTH TPaBUIIO, BIAMOBIAHO SO0 SIKOTO CTOPOHU MaroTh OyTH MOBEPHEHI B
CTaHOBHIIIE, 1110 ICHYBaJO J0 MoYaTrKy neperoBopis. Yacto B mpoiieci nepero-
BOPIB CTOpOHA Iepeac iHIIiH CTOpOoH1 iHPOpMaIIito, SIKa HE i ISIrae po3rojo-
ITYBaHHIO TpeTiM ocobam. OG0B’ 130K 30€perTH Taki BiJIOMOCTI B TAEMHHIII, a
TaKOXX HE BUKOPHCTOBYBATH 1X HEHAJIC)KHUM YMHOM JUJISl BIIACHUX LILJIEeH iCHYe
HE3aJIe)KHO BiJ TOTO, YKIaJeHO 1oroBip uu Hi. Lle mpasuno chopmynpoBane
B CcT. 2.16 Ilpunnumis YHIJIPYA. IlopymieHHs 11boro 000B’ 13Ky 00yMOBITIOE
IpaBoO MOTEPMIOI CTOPOHM BUMAaraTu BHUILIATH KOMIICHCAIlli, 3aCHOBaHOI Ha
BUTO/Ii, OTPUMaHIH 1HIIOI0 CTOPOHOM0. [Ipy 1bOMY BIIIIKOAYBaHHS CIIAYE 1
y TOMY BUIAJKY, KOJH CTOPOHA, III0 MOTEPIIa, He MOHECA KOAHOTO 30UTKY.
BBaxkaemo 3akoHOJaBU€ OOMEXKEHHS CBOOOIM JOTOBOPY IUISIXOM BCTa-
HOBJICHHS BiJIMTOBIAILHOCTI Ha €Tarll MepeIIoroBIpHUX 3000B’13aHb € 00Me-
KEHHSIM JIOTOBIpHOI cBoOoau. Lle mpu3Beae nulle 10 HAJIMIIKOBOI 3apery-
JHLOBAHOCTI I1i€1 c(hepH BITHOCHH MK CTOPOHAMHU MailOyTHBOTO JIOTOBOPY.
lomo oOMesxeHb Mij Yac yKIaJeHHs JOTOBOPY, TO BapTO BIA3HAYUTH Ha-
ctymnHe. Jleski 3 HUX CTOCYIOThCS BOJII Ta BOJIEBUSABIEHHS CTOpiH. YacTuHa
IHIIIMX CTOCYIOTHCS TAKOXK MPABOCYO’ €KTHOCTI KOHTPAreHTIB 3a IOTOBOPOM.
Icnye nBi mo3wuilii, oJjHa 3 SKUX IOJSITa€ B a0CONMIOTH3aIlll 0OMEXEHb Ta
3MEHIIEHH] POJii BOJIEBUSBICHHS MPHU YKIIaEHH1 I0TOBOPY, 1HIIIa BU3HAE MEB-
Hi 0OMeKEeHHs, ITPOTE Ha/lae BEIUKOTO 3HAUCHHS BOJIEBUABIECHHIO. Tak, icHye
MOTIISAT, 3T1IHO 3 SIKUM BOJIS MPUBATHUX OCIO MiJ yac YKJIaJEHHS AOTOBOPY
HE Ma€ BUPILIATHHOTO 3HAUYEHHS, OCKUIbKYM 3HaYHA YaCTHHA YMOB 3a3/aJIeT11b
BU3HAYEHA JIJIsl CTOPIH IMIIEpaTUBHUMU Mpunucamu. Ha Hamry gymky, cTopo-
HU caMi MOBMHHI BU3HAYaTH yCi YMOBH JIOTOBOPY Ta Y3TOIKYyBaTH 1HTEPECH
KOKHOTO 3 YYaCHHUKIB JJOTOBIPHUX BITHOCHH. AJle, 3BU4aiiHO, Y 3aKOHO/IaBCTBI
MOBUHHI OyTH 3aKpiIlJIeH] IMIIEpaTUBHI 3aKOHOJAaBYl HOPMHU, SIKi O y JeSKHX
BUMAJKaX 00MeXyBalli caMe BUIbHE BOJIEBUSBICHHS CTOPiH, PETyIIOBAJIH 10-
BEJIIHKY KOHTPareHTIB, BCTAHOBJIIOBAJIM MEXK1 3/IIHCHEHHSI TAKO1 IMTOBEAIHKH Ta
3arajioM MiATPUMYBIH MyOIiuyHUN MOpsAAoK. OToX, MOTPiOHO 3aKOHO/IaBYO
3aKpIMHUTHU TOJOXKEHHS, OCHOBOIO SIKUX Oynu 0, mo-mepiie, HOpMaTUBHO-TIpa-
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BOBI1 aKTH, TOOTO IMIIEpaTHBHI HOPMH, SIKI HE3aJICKHO BiJI iX 3MICTy HE MOXKYTh
OyTH 3MIHEHI 3a BJIACHOIO BOJICIO CTOPiH, Ta MO-JIPYTe, 1€ MOIIH O OyTH He-
HOPMAaTHBHI JKepeJa, MOJIOKEHHS SIKUX CTOPOHH BITPaBi 3MiHIOBATH Ha BIIac-
Hul poscya. Came ToMy, Oy/ib-siKa IPaBoBa HOpMa € OOMEKCHHSIM JIOTOBIPHOT
cB00OM 1 OyIb-sKa MISUTBHICTH, HABITh Ta, sIKA MPSMO HE CIPSMOBaHA Ha 3a-
OOpOHY 0OME)KECHHSI, BUCTYIIA€ SIK OOMEXEHHS CBOOOIH.

3a 3araJlbHUM MPaBUIIOM KOXKCH YYAaCHHUK JOTOBIPHUX BITHOCHH, BCTyIa-
109M B JIOTOBIPHMIA 3B’SI30K, BIIPaBl 0OMpaTH CBOrO KOHTparcHTa Ha BIACHUH
po3cyn. Alle B 3aKOHOJABCTBI 3aKPIIJICHO JOCHTh BEJIUKY KUIBKICTH HOPM,
SKI 0OMEXYIOTh y cBOOOMI KOHTpareHTa. Hampwukiaa, myOmiyHUN TOTOBIP,
JIOTOBIP MPUETHAHHS, JOTOBIP MPO 3aKYIIiBIIO TOBApiB, BUKOHAHHS POOIT Ta
MOCIIYT 3a JepKaBHI KOIITH, JIOTOBIP MOCTABKU MPOIYKIIT JJIs JepPIKaBHUX
moTped, TOrOBIp OPEHIM JIEP’KaBHOTO a00 KOMYHAJILHOTO MaiiHa, IOTOBIp Ky-
MIBJI-TTPOJAXKY 00’ €KTIB IPUBATH3AITI].

Tak, iCHye psJl TOTOBOPIB, /e KOHTPAreHTaMu y JOTOBOPI NMOBUHHI BU-
crynaru e ¢izudai ocodu. Ile moroBopu, 1e CTOpOHAMH YH CTOPOHOIO Y
JIOTOBOPI MOXke Oyt juiie ¢izuuHa ocoda (JOTOBIp MOBIYHOTO YTPHUMAHHS,
CTAJKOBHH JIOTOBIp Ta 1HIII).

Kareropiss mie3matHOCTI € TakoX OOMEXyBadeM JIOTOBIPHOI CBOOOIM.
Moga #iie mpo mpaBoOYNHO3AaTHICTE. OCHOBHOIO CKJIAIOBOIO BCTYITY OCOOH
y JIOTOBIpHI 3B’SI3KU € HaOYTTsA 0COOO0I0 IMOBHOI 1€31aTHOCTI MIJISXOM JOCST-
HEHHs BU3HAYCHOTO Biky. Hacammepes kareropis «J1i€31aTHICTh» BUKOPUCTO-
BYETBCS TEPII 3a BCE ISl 3aXKMCTY IHTEPECIiB CyO’€KTIB JOTOBOPY, HE BOJIO-
JIFOYUX JOCTAaTHBOK CAMOCTIMHICTIO, IHIIUMH SKOCTSIMHU, HEOOXITHUMHM IS
peaiizariii CBOiX mpas.

Bianosigao nmo crarti 34 LuBiapHOTO KOJAEKCY YKpaiHM MOBHY IMBILIb-
Hy JAi€31aTHICTh Ma€ (izuyHa ocola, sKa JocArIa BiCIMHAAIATH POKiB. AJe
13 IIOTO MPaBWJIA ICHYIOTh JCSKI BUHATKH, a CaMe y pasi peecTparlii muioly
(hi3ugHOT 0cO0M, sIKa HE TOCSTIIa TOBHOMITTS BOHa Ha0yBa€ MOBHOI ITUBUIBHOT
J€3MATHOCTI 3 MOMEHTY peecTpalii nutto0y. Takok MoBHA MUBIIbHA JTi€31aT-
HICTh MOXKe OyTH HajaHa Qi3uuHIi 0Cco0i, sKa JOCsATIa IIICTHAIIATH POKIB
1 TMpaIroe 3a TPYIOBUM JOTOBOPOM, a TaKOXK HEMOBHOJITHIM 0c00i, sika 3a-
nicana marip’to abo O6arbkoM AUTHHHU. [IoBHA IUBUIbHA NI€31aTHICTh MOXKE
Oytu HamaHa (i3UYHIN 0co01, siKa JOCsATIA IIICTHAAISTH POKIB 1 sKa Oakae
3aiiMaTHCS i AMPUEMHHUIIBKOIO TISUTHHICTIO. AJIe 3aKOH BCTAHOBJIFOE 1 1HIII BH-
3Ha4YeHI BIKOBI KPUTEPii BU3HAHHS 32 0COOO0I0 YaCTKOBOT ITMBUIBLHOI J1I€3/1aTHO-
cti. Tak, MaJIOMTHIX 0C10 3aKOHO/IaBEIIh MAKCUMAJILHO OOMEXKYE Yy TOTOBIPHIN
cB0OO/i. BoHM BIpaBi caMOCTIHHO BUMHATH JIMIIE APiOHI MOOYTOBI MpaBo-
YUHU Ta 3[IHCHIOBATH OCOOMCTI HEMAHOBI IpaBa Ha PE3yJbTaTH 1HTEICKTY-
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QJIBHOT, TBOPYOI AISUTEHOCTI, IO OXOPOHSIOTHCS 3aKOHOM. J[J1s1 HETOBHOJTITHIX
0C10 3aKOH JICNI0 PO3IIMPIOE TOTOBIPHY CBOOOY, JO3BOJISIFOUM iM CaMOCTIM-
HO PO3TOPSIKATHCS CBOIM 3apO0ITKOM, CTUIICHIIEI0 a00 IHITUMHU JI0XOJaMU;
CaMOCTIHHO 3IIHCHIOBAaTH IpaBa Ha PE3yIbTaTH IHTEIEKTYaJIbHOI, TBOPUYOL
TISTTBHOCTI, IO OXOPOHSIOTHCS 3aKOHOM; OyTH YYaCHHUKOM (3aCHOBHHKOM)
IOPUIUIHUX 0Ci0, SKIO I1e HEe 3a00pOHEHO 3aKOHOM a00 YCTaHOBYHMMH JI0-
KyMEHTaMH IOPUINYIHOI 0COOH; CaMOCTIHHO yKJIaJaTH JOTOBIp OaHKIBCHKOTO
BKJIa/1y (paxyHKY) Ta pO3MOPSIKATUCS BKJIAJIOM, BHECEHUM HEIO Ha CBOE 1M s
(TpOIIOBMMH KOIITAaMU Ha paxyHKY). Po3mmputu Mexi J0oroBipHOi cBOOOIN
TaKUX KaTeropiii rpoMajissH MOJKHA 32 y4acTiO 0aThKiB (YCHHOBIIIOBadiB) abo
MiKJIyBaJdbHUKIB. BinmosimgHo g0 ctarti 32 4. 3 [luBiapHOTO KOAEKCY YKpai-
HY HETIOBHOJIITHS 0C00a MOYKE PO3MOPSKATUCS TPOINIOBUMH KOIITAMH, 110
BHECEHI TMTOBHICTIO a00 YaCTKOBO 1HIIMMH 0co0aMu y (iHAHCOBY YCTAHOBY Ha
il iM’s1, 32 3rOJI0I0 OPTaHy OMIKH Ta MKIyBaHHS Ta 0aThKiB (YCHHOBIIIOBAYIB)
a00 MIKTyBaJIbHHUKA.

[uBinpHUI KoAeKC YKpaiHM MICTHTH Psii OOMEXKEHB 1100 y4acTi IOpH-
TUYHUX OCI0 y PI3HOTO POAY JOTOBIPHUX MOACNSX. | 1€ MiJTKOM BipHO, ajiKe
JIOTOBOPO3JATHICTh FOPUAMYHOI OCOOM HE OXOILTIOE MOXKJIMBOCTI YKIIQJaTH
JIOTOBOPH, III0 CTIPSMOBaHI Ha HAOyTTS a00 peasizaiiio THX ITUBUILHUX MPaB
1 000B’s3KIB, KOTP1 MOXKYTh HaJeaTu juiie ¢izudHii ocooi. Tak, TUbKH (i-
3U4Ha 0co0a MOXKe OyTH Bi9yKyBauyeM B JOTOBOPI JIOBIYHOTO YTPUMAHHS (CT.
746), 3aMOBHHUKOM y JOTOBOpPi OOYTOBOTO MiApsny (cT. 865), macaxupom y
JIOTOBOPI TIEPEBE3CHHS MacakupiB Ta Oaraxy (cT. 910), mokiakoaBIeM y J10-
roBopi 30epiranHs pedi y Jomoapi (ct. 967). Taka mo3uiiist 3aKOHOAABIIS TTiI-
TBEPJDKYE TOW (DAKT, 110 JJIsl FOPHIUIHUX OCI0 XapaKTEpPHUMH € Ti JOTOBOPH,
10 BiJMOBIIAIOTH 11 MPaBOBIM MPUPOII K Cy0’€KTa ITUBUIBHUX MPABOBIIHO-
cuH [8, c. 64]. OO¢csr MUBIILHOT MPABO3ATHOCTI HE € O€3MEKHUM, OCKUITBKU
BU3HAYAETHCS 11 YCTAHOBUMMH JOKyMeHTamu. lle o3Hauae, 1m0 KOMepIliiiHi
opranizarii, KO y iX yCTaHOBYMX JOKYMEHTaX HE MICTUTHCS BUYCPITHHIA
MePEITiK BUIIB AISUTBHOCTI, SIKY BOHH MOXYTh 3I1IMCHIOBATH, MOXKYTh 3aiiMaTH-
cs1 OyIb-SIKOO T AMPUEMHHIIBKOIO JTISTbHICTIO, HE 3a00pOHEHOI0 3aKOHOM. Pe-
aJTi3yI04H BJIaCHY MPaBO3AaTHICTh, OPUIUIHA 0C00a MOXKE YKIIaiaTh Oy/Ib-SKi
yrogu. [IpoTe KO, HAMPUKIIA, CTATyTOM FOPUAMYHOI 0COOM BH3HAYCHUIA
BUUYEPITHUHN TIEPEIIiK MOXJIMBUX BHIIB 11 JISUTBHOCTI — BOHA HA/IJICHA CIICIi-
QJIBHOIO TIPABO3/IaTHICTIO, BUXOIUTH 3a MEXI SIKOT HE Ma€ mpaBa. YKIAJICHI
TaKOI FOPUANYHOI0 0CO000 32 MEXaMH ii MPaBO3JaTHOCTI MPABOYMHU € He-
nivicaumu [9, ¢. 761].

HactynmauM oOMEXEHHSM JTOTOBIPHOI CBOOOAM € OOMEXKEHHS CBOOOIH
BuOOpYy opmu moroBopy. BinmosimHo g0 4. 1 ct. 639 [uBinsHOTO KOAEKCY
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VYkpaiau, 10roBip MOXKe OyTH YKIIaJeHUl y Oyab-sKiid Gopmi, SKIIO BUMOTH
moA0 (GopMu 10roBOpy HE BCTAHOBJIEHI 3aKOHOM. CTOPOHU MpH YKIIaJeHHI
JIOTOBOPY BMpaBi oouparu Ty (GopMy JOTOBOpY, sika O Bupakasia iX BOJIO Ha
BCTyI 1 mepeOyBaHHs y JOroBipHUX BigHOcHHAxX. M. 1. bparincekuii Ta B. B.
BiTpsiHChKMI iU BUCHOBKY PO T€, IO BUMOTra 10 (OpMHU JOTOBOPY 03-
Havae JIMIIE HEIOMyCTUMICTh BHOOPY MpocTimioi Gopmu, mopiBHSIHO 3 (Hop-
MOI0, ITepe10aueHOI0 3aKOHOM. Y TOM k€ Yac BUKOPUCTAHHSA CKJIaIHIIION dop-
MH 3aJICKUTH Bij po3cyay ctopid. OTxe, cBoOoaa BUOOPY HOpMH MPABOYHHY
(moroBopy) TMM CaMUM CKJIaJla€ MPaBUIIO, a BU3HAYCHICTh (DOPMU — 3aKOHHHIM
BUHSATOK [6, c. 275].

3aKoHOaBellb, BU3HAYa0un (OpMy TOTO Y 1HILIOTO BUIY AOTOBOPY, 30-
KpeMa MUChMOBY 3 HOTapiaJbHUM TOCBITYCHHSIM, 3aXHINAE JTOTOBIPHI 1HTE-
pecu CBOIX rpOMaJIsiH, a TAKOXK 3a0e3Meuye YiTKe BUPaKEHHS BOJII YYaCHHUKIB
JIOTOBIPHUX BITHOCHH, JI03BOJIE€ B OyIb-SIKUM Yac 03HAHOMUTHUCS 3 YMOBaMU
JIOTOBOPY, LII0 B CBOIO YEPry J03BOJISIE YHUKHYTH YMCIEHHUX KOH(DIIKTIB Ta
3aro6irTu Cy0BUM CIIOpaM IpHU YKIaJeHHI UBIILHO-IIPABOBOTO JOTOBOPY Ta
€ HAJIG)KHUM JIOKa30M IIPH 3aXHUCTI1 IHTEPECIB MOTEPITIIOT CTOPOHH.

Ane 3akoHOAaBelb y ctarti 639 [{uBiapHOTO KOIEKCY YKpaiHU BCTaHOB-
JIIO€ JTOCUTDH IMIUPOKI MEXKI1 JIOTOBIPHOI CBOOOIM y BH3HAUYCHHI ()OPMH JIOTO-
BOPY, aJ)K€ CTOPOHHU BIIPaBi JJOMOBUTHUCS YKJIACTH JOTOBIP Yy TEBHIN dopwmi,
1 OCTaHHIN BBa)XAETHCS YKIAJACHUM 3 MOMEHTY HaJaHHS HOMY Ili€i ¢popMmu,
HaBITh SKILO 3aKOHOM L (hopMa AJisi JAHOTO BUAY JAOTOBOPY HE BUMAaraacs.

Buxopsiuu 13 HopMm L{uBinbHOTO KOnekcy YKpaiHW, CTOPOHU € BUTbHUMH
y BHOOpi yCHOi, MUCHMOBOI a00 MUCHMOBOI 3 HOTApiaJIbHAM IOCBITYEHHSIM
dhopmu gorosopy. Tak, crarrero 206 LluBimbHOTO KOZEKCYy YKpaiHu mependa-
YEHO, 1[0 YCHO MOXYTh BUMHSTHUCS MPABOYUHH, 5K MOBHICTIO BUKOHYIOTHCS
CTOPOHAMHU Y MOMEHT X BUMHEHHSI, 32 BUHSATKOM MPABOYMHIB, SIK1 MiAJSATAIOTh
HOTapiaJIbHOMY ITOCB1TUYEHHIO Ta (a00) nep kaBHIN peecTparlii, a TAaKOX MpaBo-
YUHIB, IS SIKUX HEIOJEP KaHHS MUChbMOBOI (hOPMH Ma€ HACTIIKOM 1X HEmi-
cHicTh. FOpuanyHiit 0co0i, MO crulaThIa 3a TOBApH Ta MOCIYTH Ha MiACTaBl
YCHOTO MPABOYUHY 3 JAPYTrOI0 CTOPOHOIO, BUAAETHCA JOKYMEHT, IO MiATBEp-
JDKYE MJCTaBy CIJIATH Ta CyMY OZIepKaHUX IPOIIOBUX KOIITIB. [IpaBounHu Ha
BHUKOHAHHSI IOTOBOPY, YKJIaIEHOTO B MUCbMOBIN (hOpMi, MOXKYTh 32 JOMOBIICHI-
CTIO CTOPIH BUMHSITHCS YCHO, SIKIIO II€ HE CYTIePeYuTh JOrOBOpY abo 3aKoHy. I3
BKa3aHOI CTaTTi BUIUIMBAE, 1110 JIUILIE FOPUINYHI 0COOU MPH YKIAJACHHI YCHOTO
JIOTOBOPY 3aXUIIIEHI BiJl HEMPABOMIPHOTO 3JI0BXKUBaHHS 3 OOKYy HOro KOHTpa-
TeHTa, aJlKe y pa3l Oyb-sIKUX CYIOBUX CIOPIB, MiATBEPIKCHHIM YKIIaJCHHS
JOTOBOPY Oy/ie TOKYMEHT, 110 BKa3y€ Ha MiJICTaBy CIUIaTH Ta CyMYy OJIepKaHHUX
rpomoBux komrTiB. Illo cTocyerbes (hiznyHOT 0cOOM NP YKIIaICHH], HAIIPH-
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KJIaJl, J0TOBOPY pO3pi0OHOT KYIIBII-IIPOAXKy MOKYIIIIO HE 3aBXKA1 BUIAEThCS
KBUTaHIIis 200 1HIITNI TOKYMEHT, 10 3aCBIIYY€ YKIAACHHS JOTOBOPY.
Sx Bigznadae [.B. Cnacubo-®areeBa, OuTbII ckiagHa GopmMa BCTAHOB-
JIOEThCS I «yKpirieHHs» npas [10, c. 34-35]. Amke 3acTocyBaHHS OUIBII
CKJIaJHOi ()OpPMH OTOBOPY CHPHUsIE OXOPOHI IPaB yYaCHUKIB JIOTOBOPY J03-
BOJIsSI€ HAMOUTBII €(PEKTUBHO iX 3aXUCTUTH MPH MOPYIICHH] Yepe3 CIPOIEHHS
JOKa3yBaHHS K (aKTy YKJIaJICHHs MMPaBOYMHY, TaK 1 Horo 3micty. Lle nocsra-
€ThCS Uepe3 HaJaHHS JOTOBOPY MMCbMOBOI (POPMH, a 1HOJII 10JJaTKOBO — Yepes
roro HoTapianeHe moceiguenns [11, ¢. 322]. Ha nymky A. B. JIyup, croponu
Ha CBill po3cyll MOXYTh 00paTu HalnpocTimy (ycHy) GopMy 10roBOpY HaBiTh
y THX BHIIaJIKaX, KOJIM 3aKOH Iepeadavae Juis X BUTIAIKIB TPOCTY MUCEMOBY
(bopmy, aine Oe3 HaCIAKIB HENIHCHOCTI IOTOBOPY MPH HEAOIEpKaHHI TUCbMO-
BOi (hopMH Ta Jii CTOPIH 110JJ0 BUKOHAHHA JOTOBOPY (HANpHUKIAJ, Nepeaada
TOBapiB 6e3MOCEePEIHHO MOKYIILIEB] UM BiIBAHTAXEHHSI 1X ofiepKyBady). Tomy
aBTOP JTOBOJUTH, 110 TPABOYMHHI HA BUKOHAHHS JOTOBOPY, YKJIAJIEHOTO MUCH-
MOBO, MOXYTh 32 JIOMOBJICHICTIO CTOPIH BUMHATHUCS YCHO, SIKIIIO 1€ HE CyIle-
pPEYHTh TOJIOKEHHSIM 3aKOHY Ta JoroBopy [12, c. 98]. Takox AOToBip MOXKe
BUMHSTHCA IUISIXOM BUpa3y BOJI 0COOM Ha YKIIQJIEHHS TIOTOBOPY METOJOM
KOHKPETHOI IMOBEIIHKMA Ta MOBYAHHSAM. YTOJ1a, UIS SIKOT 3aKOHOM HE BCTAHOB-
JieHa MeBHa (opMa, BBAKAETHCS YKIIAIEHOIO, SIKIIO 3 MOBEIIHKA 0COOU BUIHO
il BOJIIO yKJIacTH yrofy (KOHKJIFOAEHTHI iT). MOBYaHHS 5k BU3HAETHCS BUSIBOM
BOJII YKJIACTH YTOJy JIMIIE y BUMAJKaX, Iepen0adyeHnx 3aKOHOIABCTBOM [12,
c. 96]. I crpaBni, mependa4eHo psJl JOTOBOPIB, SIKI YKIAAAIOTHCS BHACIIIOK
31HICHEHHS KOHKJIFOASHTHUX JIii, TOOTO BUMHAIOTH IPABOYMH Ha 3a3/1aJeriib
BIZIOMMX YMOBAax, HalpHUKIaJ, MPOXiJ yepe3 TYPHIKETH METpPO, 311HCHEHHS
TUTATEeXy JKETOHOM, KYIIBIIS IEYMBa 3 aBTOMATY, 1[0 BHMarae BiJl HAC JIMIIE
KWHYTHU JKETOH YM BiJIMOBIHY MOHETY TOLIO. Y IIbOMY BUIAJKY, JOTOBIpHA
cB00Oa 0OMEKY€ETHCS ISt 000X CTOPIH JOTOBIPHUX BITHOCHH, aJ)K€ BOHHU HE
BIIpaBi 00uparu GopMy JTOTOBOPY HA BIACHHUH PO3CY/IL.
BucnoBku. OTox a0roBipHa CBOOOJA Ha eTamax yKJIaJAeHHS 1 BUKOHAH-
HS [IUBUTLHO-TIPABOBOTO JIOTOBOPY 3 METOIO BCTAHOBJICHHS TMPABOIIOPSIKY B
JiepKaBi, OXOPOHOIO Ta 3aXMCTOM TpaB Ta 000B’A3KIB YUaCHHUKIB JJOTOBIPHUX
BITHOCHH MOBHMHHA OOME)XYBAaTUCS SIK HOPMOIO 3aKOHY, TaK 1 MOJOKEHHIMHU
JIOTOBOPY.
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Cxa0-byunncbka T. SI. O0meskeHHsI 10rOBipHOI cBO0OIM Y MeXaHi3Mi paBo-

BOI'0 peryJIloBaHHsI
VY crarTi JoCTiKeHO MUTaHHS, TPUCBIYEHEe 0OMEXEHHIO JIOTOBIpHOI CBOOOIN B

MeXaHi3Mi IpaBoBoro peryaroBanHs. CBOOOIa YKIIaICHHs JOTOBOPY MPOSIBISETHCS B

cBOOO/II CTOPiH BUPINIyBaTH, KOJU Ta 3 KUM BCTYIAaTH B TIEPETOBOPH 3 HAMIPOM YK-

JIACTHU JIOTOBIp, SIKUM YMHOM BECTH IeperoBopu. ToOOTO MPHHIUI CBOOOAN IOTOBOPY

MOYHMHAE JISTH Ile Ha eTarli, IKHH Mepeaye YKIaJeHHIO I0TOBOpY, a caMe Ha eTari

HEePEroBOpiB, KOJIM CTOPOHH TiJIbKU 3’SICOBYIOTh MOYKIIHBOCTI OIMH OTHOTO. Jleski 3

00Me)KeHb JTOTOBIpHOT CBOOOIN CTOCYIOTHCS BOJIi TA BOJICBUSABIICHHSI CTOPiH, YACTHHA

IHIIAX — TIPaBOCy0’ €KTHOCTI KOHTpareHTiB. Kareropis mie3maTrHOCTI € oOMexyBadeM

JOTOBipHOi cBOOOMM. OCHOBHOIO CKJIQJIOBOIO BCTYITYy OCOOM Y JTOTOBIpHi 3B’SI3KH €

HaOyTTs 0COO0I0 TTOBHOT JI€3/1aTHOCTI IIJISIXOM JIOCSTHEHHS BU3HAYEHOTO BiKy. Kare-

TOPist «/T1€3JaTHICTBY BUKOPUCTOBYETHCS [T 3aXUCTY 1HTEPECIB Cy0’€KTIB IOTOBODY,

HE BOJIOIFOYMX JIOCTATHBOIO CAMOCTIHHICTIO, IHIIMMH SKOCTSIMU HEOOX1ITHUMU IS

peamizariii cBoix mpas. JloroBip Moxke OyTH ykmajgeHU y Oynb-skid Qopmi, SIKIIO

BUMOTH 11010 ()OPMHU JOTOBOPY HE BCTaHOBIEHI 3akoHOM. CTOPOHM MPH YKIIaIeHHI

JIOTOBOPY BIIpaBi 00uparu Ty (HopMy JOrOBOpY, sika OM BUparkaja iX BONIO Ha BCTYII
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YH {HIIOTO BHIY JJOTOBOPY, 30KpeMa MMCbMOBY 3 HOTapiaJIbHUM MOCBITYEHHIM 3aXH-
II1a€ JIOTOBIPHI iHTEpECH CBOIX TPOMAJISIH, a TAKOXK 3a0e31euye JiTKe BUPAKEHHS BOJI
YYaCHUKIB JJOTOBIPHUX BiJTHOCHH.

KuarouoBi cioBa: morosipHa cBo00/1a, 0OMEKEHHS JIOTOBIpHOT CBOOOIH, ITEepe-
JIOTOBIpHIi BiJIHOCHUHH, HETOOPOCOBICHI TIEPETOBOPH, 3IIOBKUBAHHS ITPABOM.

Skhab-Buchynska T. Ya. Limitations of contractual freedom in the
mechanism of legal regulation

The article is devoted to analyzing the question of limitation of contractual
freedom in the mechanism of legal regulation. Freedom of contract is manifested in
the freedom of the parties to decide when and with whom to enter into negotiations
with the intention to conclude an agreement, and way in which to negotiate. In other
words, the principle of contractual freedom takes effect at the stage preceding the
conclusion of the contract, namely during negotiations, when the parties trying to find
out possibilities of each other. Some of contractual restrictions concern freedom of will
and the will of the parties, a part of other - legal personality of counterparts. Author
researched that the category of the legal capacity is constraint of contractual freedom.
The main component of the accession of the individual in contractual relations is
acquiring by the party full legal capacity thought reaching a certain age. The category
«legal capacity» is used to protect the interests of subjects of the contract, not having
sufficient autonomy, other qualities necessary for the realization of their rights. Author
stated that the agreement can be concluded in any form if other requirements for the
form of the contract are not provided by law. However, the parties in the contract
have the right to choose a form contract, which would express their will to join and
stay in a contractual relationship. In the article the author made the conclusion that
the legislator, defining the form and/or a type of contract, including writing notarized
treaty, protects the interests of its citizens and provides a clear expression of the will
of the participants of contractual relations.

Keywords: freedom of contract, contractual restrictions of freedom, pre-contract
relations, unfair negotiations, abuse of law.
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AOrosBIP NMPOKATY B CYHACHOMY

LUBINIbHOMY OBOPOTI

VJIK 347.453.6

ITocTanoBKka nmpodiemMu. 3 MOCTyNaJILHUM PO3BUTKOM Ta ypi3HOMAHIT-
HEHHSIM [IUBUIBHO-IIPABOBUX BIIHOCHH yce O1IbILIOr0 MOMIKUPEHHS HA0yBaOTh
JIOTOBIpHI 3000B’s13aHHSI PO Nepeady MaiiHa B kopucTyBaHHsA. Cepen Takoi
TpyMnH IOTOBIpHUX 3000B’s13aHb 0COOIHMBE MICIIe BiABOAUTHCS TIOTOBOPY Hald-
My, JIOTOBOpY HaiiMy (OpeHIH) 3eMeIbHOI AUISHKH, TOTOBOPY HaMy OyiBii
a0o0 1HIIOT KaIiTalbHOI CIOPYIH, JOTOBOPY HaiiMy (OpeHM) TPAHCHOPTHOTO
3aco0y, I0roBOpY Ji3UHTY, JOrOBOPY HalMy (OpPEHIM) KHTIa, JOTOBOPY IO-
3U4KU. Pa3oM 3 TUM, Ha CbOTOJHILIHII JA€Hb BaXKKO AT OJHO3HAYHY BIATO-
BiJIb Ha IUTAHHS MPO T€, YU PO3BUBAETHCA Ta MOIIUPIOETHCS KOHCTPYKLIS J10-
rOBOPY MPOKATy B Cy4aCHOMY LIUBIIBHOMY 000pOTi Ykpainu?

AHaJti3 ocTaHHIX q0caiIKeHb i mydaikanii. [Ipobnemaruky ykinageHHs
JIOTOBOPY IMPOKATy JOCITIKYBAJIM SIK BITUM3HSHI, Tak 1 3apyOiKHI LIMBLIIC-
tu: A. A. TenecrakoBa, B. B. Maprun, H. B. XamiBcbka, I. A. OceTuHncs-
ka, JI.JI.Tapacenxo, M. 1. Bpariucekuii, B. B. Bitpsucekuii, O. C. Hodde,
O.A Kpacapuukos, H. A. bapinoB Ta 6arato inmmx. [Ipote HaykoBIi He Bpa-
XOBYBAJIN YC1 YUNHHMKH, SIKI TIEPEIIKOKAIOTh ITOIIUPEHHIO IOTOBOPY MPOKATy
y MacH. A 11€ € TOJIOBHUM ISl MIIBUILEHHS 1IHTepecy 0c¢i0 710 HOro yKIIaJAeHHS .

3aBIaHHAM CTaTTi € cIpoba TEOPETUYHO-IIPABOBOIO Ta €KOHOMIYHOTO
aHaJi3y MPUYUH Ta YMOB, SIKi IIEPEIIKOPKAIOTh MOIIUPEHHIO KOHCTPYKIIT J10-
rOBOpPY IPOKATy.

Buxkiaa ocHoBHOro Marepiasny. OCHOBHI UHHHHKH, SIKI IEPEILIKOIKAIOTh
PO3BHUTKY Ta MOLIUPEHHIO KOHCTPYKIIT JOTOBOPY MPOKATy, MOKHA YMOBHO T10-
JUIUTH Ha TPABOBI Ta COI1aTbHO-EKOHOMIYHI.

[{uBinbHu# Kopeke Ykpainu npucsauye [laparpad 2 I'maBy 58 ocobnuBoc-
TSIM [IPABOBOT'O PETYIIIOBAHHS BIIHOCHH, 1110 BAHUKAIOTB 13 IOTOBOPY MPOKATY.
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i BigHOCHHU MOB’53aHi 3 XapaKTepoM IMpeaIMeTa I0TOBOPY, METOIO 1 MOPsII-
KOM HOTO0 YKJTaJICHHsI, 3MIHH, PO31pBaHHs Ta MPUITUHEHHSI, (hOPMOI0, 0COOIIH-
BOCTSIMHM Cy0’ €KTHOTO CKJIQZy JOTOBOPY IPOKaTy Ta HOro 3MiCTOM, a TaKOX
PaBOBUMHU HACIiJKaMH, 110 HACTAIOTh Y BUMAAKY MOPYIICHHS YU HEJOTPH-
MaHHS YMOB OCTaHHBOTO. BapTo 3a3HauuTH, 110 AKICHE LMBUILHO-IIPABOBE
PEryIIOBaHHA yCiX €IEMEHTIB € OJIHIEIO 13 IEPEAYMOB TOTO, 110 Y HEJAIEKOMY
MaiOyTHBOMY JIOTOBIp MPOKATy 3aiiMe AIMCHO TiHEe MiCIIe cepell Habopy THX
MPaBOBUX 1HCTPYMEHTIB, K1 MOJETIIYIOTh KUTTS KOXKHIN YKpaiHChKINA pOIH-
Hi. J[71s1 1bOrO MU JIeTanbHO MpoaHalli3yeMO OKpeMi eIeMEHTH JOTOBOPY po-
KaTy, sIK1 TIOB’s13aH1 13 TIOPSIKOM MOTO YKJIaJCHHS.

3a KpuTepieM BHU3HAUCHHS MOMEHTY, 3 HACTaHHSIM SIKOTO JIOTOBip BBaXka-
€THCS YKJIaJICHUM, YC1 IIMBUIbHO-TIPABOB1 JOTOBOPH MOALISAIOTHCA HA KOHCEH-
cyalbHi Ta peanbHi. I3 3micTy 4. 1 ct. 787 11K Ykpainu BUILITUBAE, 1110 TOTOBIp
pOKaTy Moxe OyTH SIK pealbHUM, TaK 1 KOHCEHCYalbHuM [1].

Buena H. JI. MinoBchbka 3a3Havae, 1o JOTOBIP MPOKATy € KOHCEHCYallb-
HUM, OCKITbKH BBA)KAETHCS YKJIAJEHUM 3 MOMEHTY JTOCSTHEHHS CTOPOHAMH
3rojii 3a BCiMa ICTOTHUMH YMOBaMHU. A y BU3HAY€HHI JOTOBOPY MPOKATY MO-
CWJIaHHS Ha Te, 1110 HaltMOoJJaBelhb «Iepeaae» abo «3000B’A3y€EThCS MEpeaaTy,
BKa3yIOTh HE HA MOMEHT YKJIa/ICHHS JIOTOBOpPY, a Ha BUMAAKH, KOJIHU Bi0yBa-
€ThCS TIepeAaHHs pedi: a00 B MOMEHT YKJIaJIeHHsI TaKoro JIOTOBOpY («repe-
naey), abo micisl yKIaAeHHS TaKOoro JOTOBOPY («3000B’S3Y€EThCS TIEPEIaTH)
[2, c. 98].

AHani3yrouu 0coOIUBOCTI peajgbHOr0 JOTOBOPY SK IOPUAMYHOTO CKIANIY,
B. B. BacunbeBa Bkaszye Ha Te, 10 (OPMYIIIOBaHHS «CTOPOHA Tepeaae» — e
BKE € JII€I0 y MEKaxX CaMOro JIOTOBOPY, MOSICHEHHSIM TOTO, IO K BXOIHUTH B
000B’ 13K CTOPOHHU 1 110 € MPEAMETOM JIOTOBODPY, 1 HE € T0IaTKOBUM IOPUINY-
HUM (haKTOM, O€3 SKOTO JIOTOBIp BBAXKAETHCS HEyKIaaeHuM [3, c. 17].

I3 3micTy 4. 2 cT. 640 LIK Ykpainu BUIUIMBAE, KO MU BU3HAEMO JIOTOBIP
IPOKaTy peajbHUM JOTOBOPOM, 1€ O3HayaTHMe, L0 MOTOMKEHHS BOJI CTO-
piH BigOynocs, a 3000B’s13aHHS 3 HHOTO HE BUHUKAE. YKIIQJEHUH JOTOBIP MK
HallMOJaBIIeM Ta HaliMaueM He MOPOJKyBaTUME 3000B’s3aHHS TIOKH He Oyze
nepenana pid, ToOTO KOXHa 13 CTOPiH He MaTUMeE Hi TpaB, Hi 000B’s3kiB. Bu-
XO/IMTh, IO HaiiMa4 Oyze 1mo30aBiIeHUi ITpaBa BUMaraTH repeadi pedi HaBiTh
micJIsl yKJIaeHHs ToroBopy. Taka cuTyallisi cynepeduTsb MpaBoBii MPUPOIi 10-
TOBOPY MPOKATy, HIBEJIIOE HOr0 3HAYUMICTh K IOPUAUYHOTO (DAKTY, OCKIIBKU
JIOTOBIp € MiJICTABOI0 BUHUKHEHHS IIPAaBOBITHOIICHHSI.

Ha namry nymKy, 10roBip IpoKaTy € KOHCEHCYallbHUM, a/IKe aHali3yI0uH
4. 1 ct. 638 LIK Vkpainu, BiIMOBIIHO A0 SKOi JOTOBIP BBAXKAETHCS yKJIaze-
HUM, SIKIIIO CTOPOHH B HAICKHIM (POpPMI AOCSTIH 3TO/IU 3 YCIX ICTOTHUX YMOB,
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MOKHA 3pOOMTH BHCHOBOK MpO JIETajJbHY MPE3yMIIII0 KOHCEHCYallbHOCTI
OyIb-SIKOTO UBUILHO-TIPABOBOTO IOTOBOPY, B TOMY YHCJIi 1 IOTOBOPY IpOKa-
Ty. CaMe JOMOBJICHICTh CJIiJ BU3HATH MiHIMAJIbHO HEOOXITHOKO Ta €IMHOIO
YMOBOIO, II00 TOTOBip BBaXkaBcsl ykianeHuM. [lepenaya peui mpu ykiaaeHH1
JIOTOBOPY MPOKATy HE Ma€e MPaBOBOTO 3HAYCHHS 03 JOCSITHEHHS 3TO/IH.

bepyun no yBaru Buiie3a3HaueHe, Oysao O IOIiIbHO BHECTH 3MIiHU Y 4. |
ct. 787 LUK Ykpainu Ta BUKJIACTH ii y Takiil pefakiii: «3a JoroBOpOM MPOKaTy
HalMoOJaBeIb, IKUI 3/11MCHIOE MANPUEMHULIBKY TISJIBHICTD 3 TIEPEIaHHs pe-
yeil y Halim, 3000B’SI3y€ThCs MIepeaTh PyXoMy pid HaliMaueBi y KOPUCTYBaH-
Hs 32 TUIaTy Ha TIEBHUM CTPOKY.

Jlnst Toro, mo6 ToroBip BBaXKaBCs YKIAJIEHUM, CTOPOHH Y HAJICKHIN (op-
Mi TIOBHHHI JOCSATHYTH 3TOAM 3 YCIX ICTOTHHX Horo ymoB (4. 1 ct. 638 1K
VYkpaian). Crin Big3Haunty, mo Hi [{K Ykpainu, Hi IHIIMMU 3aKOHaMH HE BH-
3HAYEHO MepelliKy ICTOTHUX YMOB JIOTOBOpY Mpokaty. bepyun 1o yBaru mpo-
BEJICHI HAMU PaHillle HAyKOB1 AOCIIIKEHHS, MOYKHA 3 BIICBHEHICTIO CKa3aTH,
10 iICTOTHUMHU YMOBaMH JIOTOBOPY MPOKATy € YMOBHU HPO IPEIMET, LiHY Ta
cTpok goroBopy [4, c¢. 193-195]. Jlanuii BUCHOBOK Ma€ HaJ3BUYAWHO BaXK-
JIUBE 3HAYCHHSI, OCKUIBKH ICTOTHI YMOBHU € CTE€PKHEM 3MICTY JOTOBODY, KUK
JT03BOJISIE KOHCTATyBaTH HAsIBHICTH a00 BiJICYTHICTh JOMOBJIEHOCTI. JIoroBip
HE MOXKE BBaXATHUCh YKJIAJCHUM, SIKIIO CTOPOHAMHU HE JOCATHYTO 3TOAU IO
KO’KHIH 13 ICTOTHHX YMOB. | HaBIaku, BOHU € HEOOX1THUMH Ta IOCTATHIMH IS
TOTO, 11100 JOTOBip BBAXKaBCs YKIAJACHUM, 1 THM CaMUM MOPOJKyBaB IIpaBa Ta
000B’sI3KH CTOPIH.

Ha namy aymKy, MOIIMPEHHIO TOTOBOPY MPOKATy CIPHSE TAKOXK TE, IO
JTAHUH JOTOBIp MOXe OyTH YKJIaJICHHH 3a J0IoMororo Mepexi [arepret. Too-
TO, BOJICBHSIBJIICHHS HA YKJIAJCHHS JOTOBOpPY MOXe OyTH BUpa)K€HE B €JIeK-
TpoHHIN Gopmi. OCHOBHMM CIOCOOOM YKJIaJIEHHS IOTOBOPIB B IHTEpHETI €
€JIEKTPOHHMM 0OMIH JaHUMH. i yKJIaJeHHS J0roBopy OGEpeHT PO3MIIIAE
myoniuHy odepTy Ha cepBepi, MiAKIIOUeHOMY 10 Mepexi [HTepHeT. byab-ska
oco0a, 1o 0a)kae YKJIACTH TaKuil JOTOBIp Ha 3alPONOHOBAHUX YMOBAaX, akK-
uentye odepTy HUIIXOM 3aroBHEHHsI (popmu AoroBopy 1 mianucanus. Ha cbo-
TOAH1 HAMOUTBII MOITUPEHUM BHIOM €JICKTPOHHOTO MIAMHKCY, SKUKA MOXKe OyTH
BUKOPUCTAaHUH MU YKJIAJEHHI JOrOBOpY MPOKATy € aKTUBAIlis Ha BeO-caiTi
BIJIMOBIAHOTO HAMKCY 200 BCTAHOBIICHHS B 3aIPONOHOBAHOMY IYHKTI MEHIO
caiiTa «Ipanopis», 110 03Ha4a€ Hamip B3STH HA ceOe MeBHI 3000B’ I3aHHSI.

VY Tlopsiaky HalaHHSl Y THMYACOBE KOPUCTYBAHHS TPOMaJISTHAM MPEIMETIB
KyJBTYPHO-TIOOYTOBOTO TMPU3HAYEHHSI Ta TOCIOAAPCHKOTO BXKHUTKY 3a3Haue-
HO, 110 «TPEAMETH MPOKATy HAJAIOThCS TPOMAsiHAM 3a Mpea IBICHHS HUMU
racropra rpoMajsiHiHa Ykpainm» [5]. Bukopuctanuii TepMiH «TpOMaIsTHH
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VYkpainu» 3BY)Ky€ KOJIO MOXKJIMBUX HaliMadiB JIMILE FPOMaJsHaMU YKpaiHU.
e nonoxeHHs cynepeunTs YUHHOMY 3aKOHO/IaBCTBY YKpaiHu, 30kpeMa KoH-
CTUTYIII YKpaiHu, sika rnepeadavae: «iHO3eMIll Ta 0coOu 0e3 rpoMajTHCTBA,
1o nepedyBaroTh B YKpaiHi Ha 3aKOHHHUX MiJICTaBaX, KOPUCTYIOTHCS THMH
CaMHMH TTpaBaMu 1 CBOOOIaMH, a TAKOXK HECYTh TaKi cami 000B’SI3KH, 5K 1 TPo-
MaJsiHU YKpaiHu». A oTxe, HailMayaMu MOXKYTh OyTH HE TIJIbKU TPOMAISTHU
VYkpainwu, ajne i iHo3eMIll Ta 0coOu 6e3 rpomansHcTBa [6, ¢. 125]. Tomy GinbI
JOIUTPHUM € BUKOpUCcTaHHs y [Topsinky Tepminy «diznuna ocobay.

He BignoBinae Y4MHHOMY 3aKOHOAABCTBY 1 MOJIOKEHHS PO Te, 110 HaltMa-
yamH 3a JJOTOBOPOM MPOKaTy MOXKYTh OyTH JIUIIE 0COOM «3a Mpea’ sBICHHS
HUMHU T1acropTa rpoMajiHuHa YKpaiHu», TOOTO 0co0u, AKi 1ocArIu 16 pokiB.

V Billl BiJl YOTHPHAIISATH 10 BICIMHAIIATH POKIB (hi3HuHI 0cOOM HaTJICH]
HETMOBHOIO IUBIIBHOO Aie3aaTHICTIO. 3riaH0 31 cT. 32 LIK Ykpainu HemoBHO-
JITHI BIKOM BiJl YOTHPHALATH 0 BICIMHAIITH POKIB MAarOTh MPaBO CaMo-
CTIHHO YYMHATH JpiOHI MOOYTOBI MPABOYMHH, CAMOCTIHHO PO3IMOPSIIKATUCS
CBOIM 3apOOITKOM, CTHUNEHAIEI0 a00 IHIIUMHU JOXOJAaMH, PO3IMOPSIKATUCS
BKJIaJlaMH, BHECEHUMHU Ha CBO€ iM’s Ta 1H. TOMy He BUHUKAE KOAHOTO CYMHIBY
1010 MOYKJTUBOCTI OyTH CTOPOHOIO Y IOTOBOPI1 ITPOKATy 0C10 BIKOM BiJl YOTHP-
HAJLSTH 10 BICIMHAALSTH POKiB. I3 BpaxyBaHHSIM 3a3Ha4€HOT0, HETIPaBOMIp-
HOIO € YMOBA IIpoKary iHTepHeT-Mara3uny « Veliki», y skiit MmoBa #iae npo e,
10 HaliMoJaBellb 3ajIHIlae 3a cO00I0 MPAaBO BIIMOBUTH Y BUIaul BEJIOCUIIEA
Ha TIpoKar ocobam, mo He pocariu 18-pivus [7].

3rigno 3 [IK Ykpainu ¢iznuna ocoda, sika HE JOCATIA YOTHPHALATH PO-
KiB (MaJIONITHS 0co0a) Mae MpaBO CaMOCTIMHO BYMHSATH JIMIIIE JIpiOHI TOOy-
TOB1 IPABOYMHHU, TOOTO MPABOUYMHU MPO HAOYTTS MPaB 1 PO PO3MOPSIKEHHS
HUMH, K1 «IIOB’s3aH1 13 3a0€3MeUeHHsIM 3BHYAalHMX, OyICeHHHUX MOTPeO au-
THHU: y TIEPECYBaHHI, JyXOBHOMY Ta (hi3MYHOMY PO3BHUTKY TOIIo» [8, c. 24].
Konu noroBip mpokary ykiafaroTh MO0 MaiiHa HE3HA4YHOI BapTOCTI HOro
MOYKHA BU3HATHU «APIOHUM MOOYTOBUM MTPABOYHMHOMY, 2 TOMY HaliMaueM Moxe
OyTH 1 oco0a, sika He JoCsTyIa YOTUPHAALSTH POKIB.

Otxe, HaliMaueM Moke OyTH He TUTbKH (i3uyHa 0coba, sSKa Jocsria
IIICTHAAIATUPIYHOTO BiKY, ajie i 0coda sika He AOCsIIa YOTHPHAIATH POKIB.

3 omsiy Ha 3a3HaY€HE, MU BBAKAEMO, 1110 BUMOTa LIOJ0 MpeJl IBJICHHS
nacropTa rpoMajJisiHuHa YKpaiHu € HeoOIrpyHTOBaHOwO. BucyBatoun nany Bu-
MOTY, 3aKOHOJJaBeI[b TAKUM YHHOM OOMEKY€ KOJIO IOTEHIIHHUX HaliMadiB He
TITBKHM TpOMaJssHaMU YKpaiHu 1 0c00aMu, K1 JOCSATIIN IIICTHAIISATUPIYHOTO
BIKY, ajie i MiCIIeM IXHBbOI MPOMUCKU. AJKe TTacrmopT 000B’I3KOBO Mae OyTH
13 BigmiTKOIO TIpo miponucky (1. 2.1. [Topsiaky). Ile o3Hadae, mo ykimactu j10-
TOBIp MPOKaTy MOXYTh JHIIE Ti (i3U9IHI 0COOH, SIKI MPOKUBAIOTH B TIEBHIM
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MICIICBOCTI, Y KI{ PO3MIIIICHUI MyHKT IPOKaTy. A 0cOOH, SIKi MPONHUCaHI B
IHIIIOMY HAcCeJICHOMY IyHKTi, 200 0CO0H, SIKi 3HATI 3 MICII pPeECTparlii, He Ma-
I0Th MpaBa YKIACTH JOTOBip mpokary. Ha Hamry aymky, JaHi OOMeXeHHS €
HETIPUITYCTUMUMH, OCKUTBKH BIAMOBIAHO 110 4. 2 cT. 2 3akoHy Ykpainu «IIpo
CBOOOY IepecyBaHHs Ta BUIbHHUI BHOIp MICIIsl MPOKUBAHHS B YKpaiHi» pee-
CTparlisi MicIlsl IPOKUBAHHS YU Micisl mepeOyBaHHs ocoOu a0o ii BiICYTHICTh
HE MOXYTh OyTH YMOBOIO peaumizallii mpaB i cBobo, nependaueHnx Kon-
CTUTYILIEIO, 3aKOHAMHU Y1 MDKHAPOIHUMU JIOTOBOpaMH YKpaiHu, abo mijcra-
BOIO JIJIs1 1X oOMexeHHs [9].

Tomy rpoMazsiHu Ykpainu, SiKi XOUyTh YKIACTH JIOTOBIpP MPOKATy MOXKYTh
npe’ IBUTH MAcopT IPOMaisiHuHA YKpaiHU HE TUIBKH 3 BIAMITKOIO PO Mpo-
MHACKY Y MICIIEBOCTI B SIKifi 3HAXOIUTHCS MyHKT MPOKATY, ajie i 3 BIIMITKOIO
PO MPOMHCKY B 1HIIK MICIIEBOCTI, @ TAKOX 3 BIAMITKOIO PO 3HATTS 3 MicC-
us peectpauii. [pomansau YkpaiHu, SKMM Ha JI€Hb YKJIAJIEHHS I0TOBOPY HE
BUIIOBHUJIOCH 16 POKIB, MOXYTh MpPEI SIBUTH CBIAOLTBO MPO HAPOIKEHHS.
[Ho3emii Ta ocoOu 6e3 rpoMaJsTHCTBA MOXKYTh Mpe IBUTH MacrlopT TpoMa-
JSTHWHA BIAMOBIIHOI JIep>kaBu a00 MOCBIAKY HA MOCTIMHE UM TUMYaCcOBE MPO-
JKUBaHHS Ha TepuTopii Ykpainu. OKpiM mepeaidyeHrX JOKYMEHTIB, (I3UIHHUX
0C10 CJIiJT HAJUTMTH MPAaBOM Tpe IBJISATH 1HII JOKYMEHTH, SIK1 MOCBiAIyBa-
TUMYTh iX 0coOy. Takuil miaxig T03BOJUTH CIIPOCTUTH MOPSAIOK YKIIaJCHHS
JIOTOBOPY MPOKATY.

[TommpeHHsT KOHCTPYKIIi1 JOTOBOPY MPOKaTy CTPUMYIOTh HE TIIBKH Ipa-
BOBI, aJIe il coLlaIbHO-€KOHOMIYHI YMHHHUKH.

[epur 3a Bce citiJl BKa3aTH, 10 CTPUMYIOUUM (PAKTOPOM € HU3bKUIA PiBEHb
KUTTS HacesneHHs. Tak, craHoM Ha rpyaeHb 2016 poky po3Mip MiHIMAJIBHOT
3apo0iTHOT Tu1aTh B Kpaini ctaHoBUTH 1600 rpuBens [10]. I3 miel cymu nepe-
CIYHMI yKpaiHelp OUIbIIly YaCTUHY JAOXOIy BUTpaya€ Ha KOMYHaJbHI MOCIY-
r'", DKy Ta omar. Pazom 3 TuM, okpiM 3a0e3nedeHHs] HOPMaJIbHOTO (PYHKITIO-
HYBaHHS OpTaHi3My JIIOJUHU, 30epeKeHHS i1 3710pOB’ s, MIHIMaJILHOTO HAOOPY
HETIPOJIOBOJIUMX TOBAPIB, 1l HEOOX1THO 3aI0BOJIBHATH OCHOBHI COIliajIbHI Ta
KyJIbTypHI oTpebu. CiiJl 3a3HaUMTH, 10 BKJIUBE MicIie cepel Habopy To-
CIIYT HEOOXI1THUX JJIS 33JJ0OBOJICHHS KYJIBTYPHO-TTOOYTOBHX MOTPEO (hi3UIHHUX
0ci0 € Ha/laHHSI PyXOMHUX pedeil y TUMYacoBe KOPUCTYBAaHHS HA yMOBax J0ro-
BOpY MPOKATY.

e ogauM QaxTopoM, IKUK CTPUMYE MOUTHUPEHHS KOHCTPYKIIIT I0TOBOPY
MIPOKATy, € HEOOTPYHTOBAHO BUCOKA IJIaTa 3a MPOKAT pedei.

3a 3arajgpHUM TpaBuiIoM, 3rigHo cT. 789 IIK VYkpainm, miuarta 3a nmpokar
BCTaHOBIIIOEThCA 3a Tapuamu HaiimonaBud. lle o3Haudae, M0 HaliMoJaBeIb
€ BUIbHUM Y BU3HAYEHHI IUIaTH 3a MPOKAT peyl 3 BpaxyBaHHSIM BUMOT PO3yM-

155

«OdLO9ITIIDAD 1 O9VdID I'VHAAX. UMHIIOd VHYIIA




MIKHAPOJHUU KYPHAJI «ITPABO 1 CYCIIJIBCTBO»

®Denoponuyk A.B.

HOCTI Ta cpaBeyuBOCTI. [Ipu 1iboMy po3Mmip maTu 3a KOPUCTYBAHHS PiudIo,
sKa epeaeTbes y MpoKaT HaltMOoIaBIEM, HE Mepe10adaeThCsi y HOpPMaTUBHUX
aKTax 1 He MOXKe 3MIHIOBAaTHCh 3a MOTO/KEHHSIM CTOPiH. A TOMY B THUX Hace-
JICHUX MYHKTaX, /1€ BI/ICYTHA KOHKYPEHIIiS 3 HQJaHHS y TPOKAT MEBHUX BUIIB
peueit, BUMOTH pO3yMHOCTI Ta CIIPaBEAJIMBOCTI MOXKYTh HE IOTPUMYBATHUCH.

MoxHa BII3HAYUTH, IO PO3BUTOK MPOKATy CTPUMYIOTH TaKOX 1HIII
00’extuBHI (pakTopu. [[yxe yacTto mpeaMeTH AOMAITHBOTO BXHUTKY (hi3uuHi
0CcO0U HAZAIOTh OJJUH OJJTHOMY O€3KOILITOBHO, y OPSAKY Ha/laHHS TOBAPUCHKOT
JOTIOMOTH (IIIIXOM YKJIaJIeHHS I0TOBOpY Mo3uukH). [IpoTe € oueBuaHUM, 1110
BUOIp peyeil, ikl MO)KHA B3ATH Y TUMYACOBE KOPUCTYBAHHS IIJIIXOM YKJIa1eH-
HS1 JIOTOBOPY MO3UYKH, € 0OMEKECHHM.

JHlocuth yacto ocola, sika Xoue 3aJ0BOJILHUTH CBOI CHOXHBUI MOTPEOH,
MOCTAaE repe BUOOPOM, YKIIACTH i JOTOBIp MIPOKATy YU JJOTOBIP KYITIBIIi-ITPO-
JTaXYy.

3a I0roBOpOM IMpOKaTy HaWMOJaBellb, SIKHUW 3IHCHIOE MiAMPUEMHUIIBKY
TISUTBHICTD 3 TIEpefaHHs pedel y HaiiM, repenae abo 3000B’s3yeTbes nepena-
TH pyXOMy pid HalilMaueBi y KOPUCTYBAaHHS 3a IJIaTy Ha MEBHUM CTPOK (4. 1
ct. 787 LUK Ykpainu). I3 mporo BU3Ha4eHHS Il HAC € 3pO3yMUINM, 1110 JOTO-
Bip MPOKATy BIIHOCUTHCS 10 TPYMHH JOTOBOPIB, CIIPSIMOBAHUX Ha MEpedaHHS
MaifHa y TUMYacoBe KOpUCTyBaHHs. [IpaBOMOXKHICTh KOPHUCTYBaHHS O3HAYAE
nependayeHy 3aKOHOM MOXKIIMBICTh BUKOPUCTOBYBATH, EKCILUTyaTyBaTl MaiHo,
OTPUMYBATH BiJ] HOTO KOPUCHI BIACTUBOCTI, HOTO CIIO>KMBAHHSI.

3a AO0roBOPOM KYMIBITI-IPOIAXKy OJ{HA CTOpOHA (TIpOIaBEIlh) Tepenae abo
3000B’I3yETHCS MEpeIaTH MaiiHO (TOBAp) Y BIACHICTh APYTii CTOPOHI (TTOKYTI-
1IeB1), a TIOKYIIelb MpUiMae abo 3000B’A3YETHCS MPUHHATH MaitHO (TOBap) 1
CIUIaTUTH 32 HHOTO TIEBHY T'POIIOBY cyMy. TOOTO OCHOBHOIO BiIMIHHICTIO € T€,
10 3a JIOTOBOPOM KYITIBIII-IIPOJIaXKy Ha BIMIHY BiJ] JJOTOBOPY IPOKaTy, pid
NEepeaeThes Y BIACHICTh. A 11€ O3HaYae, 110 MOKYMHElb K BIACHUK pedl Mae
IPaBO HE TUTBKH BOJIOMITH Ta KOPUCTYBATUCS HEIO, alie i pO3MOPSKATUCS.

JloroBip mpokary ciig oOupaTv y THX BHUIIQJIKax, KOJIU 0co0a 3 TUX YH
IHITUX OOCTAaBMH YM MIpKyBaHb HE B 3M031 MPUI0ATH ISl KOPUCTYBaHHS TEB-
HY HEOOXIJJHY piy CIIOKHMBYOTO MPU3HAUYEHHS. TakoX HEMae CEHCY KyIyBaTH
peui, SIKIII0 BOHM BUKOPUCTOBYIOTHCS 1 CTAIOTh B HArO/il JIMILE MPOTATOM Of-
HOTO JTHSI.

Sk MU BKe 3a3Hayaiy, Ijara 3a MpoKaT pedel € JOCUTh BUCOKO. Tak,
SKIIO CEPEeIHs BapTICTh BECUIBHOI CYKHI y pasi ii kymiBii ctanoBuTh 5000-
6000 tuc. rpH., To BapTicTh 11 pokary ckianae 50 % Bia IXHbOI MOBHOT BapToO-
cti [11]. A e cranoButume nmpudnmmu3Ho Bix 2500 1o 3000 trc. rpH. Baxknusum
€ TaKOX Te, 1[0 IPH OTPUMAaHHI, K MIPaBUJIO, BXKE HE HOBOI peyl Ha MiAcCTaBi
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JIOTOBOPY MpoKaTy (izuvyHa 0coda po3ymie, 0 il 9ac KOPUCTYBaHHS HEIO,

BOHA MOXKE OyTH TOIIKO/DKEHA YK CTATH TOBHICTIO HENPUAATHOO ISl TIOAaITh-

IIIOr0 BUKOPUCTAHHS. A TIe 03Ha4ae, 1110 3TiJHO 3 YMOBaMH JIOTOBOPY MPOKATy

HaliMa4d Mae abo BIIIKOAYBATH BapTICTh PEMOHTY pedi abo 3a 3rojior Haii-

MOJIaBIlI MOXKE ITOBEPHYTH PIBHOIIIHHUN MpEAMET, SKWAW BIAMOBITAE 3a

SKICTIO TIPEIMETY IPOKaTy, IO CTaB MMOBHICTIO HEMPUAATHUM, a00 MpPeIMeT

aHAJIOTIYHOT MOJIEITi UM CIUIATHTH HOTO BaPTICTh 3 ypaxyBaHHSIM 3HOCY 3a IIi-

HaMH, IO Jil0Th Ha Yac po3paxyHKy [5]. Lli oOcTaBuHU 3MyIIyIOTh (Di3UYHY

ocoOy JBiYl MOAyMaTH, IO JIJIS Hel € BUTIHIIINM Ta 3pYYHIIINM, YKJIACTH J0-

TOBIp MPOKaTy YW JOTOBIp KymiBIi-ipoaaxy. Buxomaom i3 1i€i curyartii € cyT-

TEBE 3MEHILICHHSI PO3MIipy TUIATH 3a MPOKAT pedeil y MOPiBHSHHI 3 iX BapTICTIO,

sika Oyma O mpu KymiBm. PasoM 3 TiM, He citij 3a0yBaTu Mpo Te, 10 Ha Hak-

MadeBi JISKUTh 000B’SI30K 31 30epiranHs pedi, o0epiraHHs i BiJl 3HUIIEHHS Ta

nomkomKkeHHs. CyTh IbOTO 000B’SI3Ky IMOJISATAE B TOMY, 1[0 HaliMa4 TTOBUHEH

CTaBHUTHUCS JIO MaiiHa, 1110 TIePEIAEThCS Y KOPUCTYBAHHS, 3 OLIQIIMBICTIO BIIAC-

HUKa, HE JIOMYCKATH HOTO TMOTIpIICHHS, 3/1iiCHIOBATH BiIOBITHUI TOTIIS 32

HUM TOIIO. Y CBOIO Yepry HaliMOJIaBellb y Pa3i MOIIKOKCHHS Y BTPATH Pedi

[OBHUHEH 00’ €KTHUBHO OIIHUTH 3aBJaHl HaiMadyeM 30UTKU.

BucHoBKM 3 maHoro mociimkeHHs. Ha chOroHi JOTOBIp MpOKary HElo-
CTaTHBO TMOIIUPEHUI cepell MepeCiYHUX YKpATHINB, OCKIJIBKU HOTrO MpaBOBe
pETYJIIOBaHHS € HEJI0CKOHAIMM. BHECEeHHS 3MiH Ta JJOTTIOBHEHB JI0 YNHHOTO 3a-
KOHOJIaBCTBA CYTTEBO JONIOMOIVIO O CIIPOCTUTH TOPSIIOK YKIIAJICHHS JIOTOBOPY
MPOKary, a BIAMOBIHO CTBOPUIIO O YMOBH JUISl HOTO PO3BHUTKY Ta MOUTHPEHHS
B IIUBUIBHOMY 000pOTi YKpainu. 3 iHIIOoro 00Ky, HU3bKHI PIBEHb KUTTS Hace-
JICHHS, TIJTBKH MTOCTA0IIOE 111 MPOIIECH.
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®egoponuyk A.B. /lorosip npokary B cy4acHOMY HMBiJILHOMY 000pOTi
CrarTsi IPUCBSYCHA JOCITIIKECHHIO PUYHH Ta YMOB, SIKi HEPEIIKOKAIOTh I10-

IIMPEHHIO KOHCTPYKIIT 0roBopy mpokary. OCHOBHI YHHHHUKH, SIKi TIEPEIIKOKAIOTH

PO3BUTKY Ta MOMIMPEHHIO KOHCTPYKILI JOrOBOPY IPOKATy MOKHA YMOBHO TOILIH-

TH Ha TIPaBOBI Ta COIIaThHO-EKOHOMI4Hi. 3p00IIEHO BHCHOBOK IIPO T, IO JOTOBIp

MPOKATy HEIOCTATHBO MOIIMPEHUI Cepe/l MepeciuHuX YKPATHIB, OCKUIBKH HOTO

[PaBOBE PETYIIOBAHHS € HEMOCKOHATHM. He0CKOHATICTh PaBOBOTO PETyIIOBAHHS

HPOSIBISIETHCSI Y TOMY, 1[0 Ha 3aKOHOJABYOMY PiBHI MOTPIOHO BH3HAYHUTH, IO JIOTO-

BIp NMPOKAary € KOHCEHCYaJIbHUM. [CTOTHHMH yMOBaMH JOTOBOPY MPOKATy € YMOBU

PO MPEIMET, LiHy Ta CTPOK JIOTOBOPY. YKJIACTH JOTOBIp MPOKATy MOXE HE TIIbKH
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TPOMAJSIHUH YKpaiHu, ane i iHo3eMelb 4u 0coba 0e3 rpoMasiHCTBa, SKi He JOCSIIH
YOTUPHAIISTUPIYHOTO BiKy. [liJ] 9ac ykiageHHsS JOrOBOpY NMPOKaTy BOHH MOXYTb
npe’ IBJISTH SIK TACIOPT, TaK i IHIINH JOKYMEHT, SIKHi MocBiggye iX ocoly. I'poma-
ISTHU YKpaiHH, SIKi XO4YTh YKIIACTH JOTOBIpP MPOKATy MOXYTh IPEJ SBUTH MACIIOPT
rpoMajsiHUHA YKpaiHH He TiIBKHU 3 BiIMITKOIO TIPO IMPOIUCKY y MICIIEBOCTI B SIKi
3HAXOJUTKCS ITyHKT MPOKATY, ajie i 3 BIMITKOIO IPO MPOIHCKY B iHIIIN MiCIIEBOCTI, a
TaKOX 3 BIIMITKOIO TIPO 3HATTS 3 MICIIsSI peecTpailii. BHeCeHHs 3MiH Ta IOTIOBHEHB 10
YHHHOTO 3aKOHO/IABCTBA CYTTEBO JIOMTOMOIIIO O CIIPOCTHTH TOPSIO0K YKIaICHHS JI0T0-
BOPY IIPOKATY, @ BiJIIIOBITHO CTBOPMIIO O YMOBH JUIsl HOTO PO3BUTKY Ta ITOIIMPEHHS B
IUBITFHOMY 000p0Ti YKpaiHu. 3 iHIIOT CTOPOHH, HU3bKHI PIBEHB KUTTS HACEIECHHS,
TLTBKH TOCTAONFOE I1i TIPOIIECH.

Kuaro4uoBi cjioBa: 1oroBip nMpokary, KOHCEHCyallbHUI JJOTOBIp, iCTOTHI YMOBH JI0-
TOBODY, MOPSIIOKY YKIIaJICHHS JOTOBOPY, MOLUIMPEHHS JTOTOBODY.

Fedoronchuk A.V. Contract hire in modern public circulation

The article investigates the causes and conditions that prevent the spread of
the construction contract hire. The main factors that hinder the development and
dissemination of rental construction contract can be divided into legal and socio-
economic. It is concluded that the contract of hire enough widespread among ordinary
Ukrainian because the regulation is imperfect. Gaps in regulation appears that the
legislation should specify that the contract of hire is consensual. The essential terms
of the contract of hire is provided on the object, price and term of the contract. To
conclude the contract of hire can be not only a citizen of Ukraine, but the foreigner
or person without citizenship who have not attained the age of fourteen. During
the rental contract, they can produce a passport or other document attesting to their
identity. Citizens of Ukraine who wish to enter into a contract of hire can present a
passport of citizen of Ukraine not only with a note of registration in areas in which
the rental, but with a note of registration in other areas, as well as a note on removal
from the place of registration. Amendments to current legislation significantly help to
simplify the procedure for contract hire, and therefore would create conditions for its
development and dissemination of public circulation in Ukraine. On the other hand,
low standard of living, only weakens those processes.

Keywords: rental agreement, consensual agreement, the essential terms of the
contract, order contract, distribution agreement.
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OCOBJIUBOCTI BKIAAQY OO

FOCNMNOAAPCBKOI'O TOBAPUCTBA

YIK: 347.759

CyTTeBUMHU O3HAKaMH IOPUANYHOT 0COOU € 1i MaifHOBA BiJIOKPEMIICHICTh
BiJl MaiiHa 3aCHOBHHKIB/y4aCHHUKIB, a TaKOXX CaMOCTiliHA MaiiHOBa BiJMOBI-
JANBHICTH 32 CBOIMHU 3000B’sI3aHHAMH HaJIS)KHUM il Ha TIpaBi BIACHOCTI (3a-
KpITUICHUM 32 HEro) MaitHoM. Tomy ¢opMyBaHHS CTaTyTHOTO (CKIIAJCHOTO)
KariTay SK BUpa3HUKa MiHIMAaJIbHOTO pO3Mipy MaifHa rocrnoJapchbKoro ToBa-
pPHUCTBA CTAHOBUTH BAXKIIMBUU €Tall MOTO CTBOPCHHS Ta MOJAIBIIOT TisITEHO-
CTi. A BKJIaJ] 3aCHOBHUKA / Y9JaCHHKA € PYIIIHHUM €JIEMEHTOM IHOTO IPOIIECY,
aJKe 3a3BUYail BiH BH3HAYAE MOAAIIBIIE KUTTSD IOPHINIHOI 0COOU Ta KOXK-
HOTO 11 y4aCHHUKA.

HaykxoBoMy mocimiIxKeHHIO TPO0OIIeM, TTOB’ sI3aHKX 3 (POPMYBAaHHIM CTATYT-
HOTO Kartitany, Horo (pyHKITiSIMUA, BCTAHOBIICHHSM 3HAYEHHS JUIS JISTTBHOCTI
TOCIOAAPCHKOTO TOBAPUCTBA T4 YYACHHUKIB, BIIOMI Mpalli TaKMX BYCHUX SK .
B. Cnacubo-®areena, O. P. Kibenxko, B. 1. bopucoga, C. B. I'mioxo, 0. O. Ta-
pacenko, B. M. Kpagsuyk, 0. B. Xopt, O. M. Binnuk, 1. €. fIky6iscekuii, O. C.
SuKoBa, iH. OHAK, OTJIs HAYKOBOI JYMKH MTOKA3Yy€, 110 MOPYILICHE ITUTAHHS €
MaJIOJIOCIIPKEHUM Ta oTpedye HaneKHoi yBaru. Ha chorosHi BiICyTHE 9iTKO
BU3HAUCHE HAyKOBE Ta 3aKOHOAABYE (DOPMYITIOBAHHS MOHATTS BKJIAIY 10 TOC-
MOJJAPCHKOTO TOBAPUCTBA, HE BUOKPEMIICHHI 1 1OTO OCOOIMBOCTI SIK 00’ €KTa
[IUBUIBHUX NPaB, TOMY BaXKIMBUM € BUCBITICHHS IIUX aKTyaJbHUX TOJOKEHb.

Memoro cTarTi € aHami3, HOPIBHSIHHS HOPM YNHHOTO YKPAiHCHKOTO Ta 3a-
PYODKHOTO 3aKOHOAABCTBA MO0 BHU3HAYCHHS MOHATTS «BKJIAJ IO CTaTyTHO-
ro KariTaity», BHOKPEMIICHHS 0COOJIMBOCTEH BKIIAY SK 00’ €KTa IUBUIHBHHX
1paB, a 3a60aHHAM — 3’ SICYBaHHS IIMX OCOOJIMBOCTEN Ta CYyTHOCTI BKJIAay J10
CTaTyTHOTO (CKJIQJICHOTO) KariTay.

CeMaHTHYHMI aHaNi3 3HAYCHb CIIOBA «BKJIAI» MOKa3ye, IO BKJIAI OTO-
TOXHIOETHCS 200 13 TpommMa / X eKBiBaJIeHTaMH, ab0 13 TIEBHOIO I[IHHICTIO
(MaTepianbHOIO / HEMaTepialbHO0). Y HAyKOBI JIITEpaTypi Ta 3aKOHOABUMX
aKTax MOYKHA 3yCTPITH 1 TaKUH CHHOHIMIYHUHN 10 «BKJIATy» TEPMiH 5K «BHE-

COK». 3MICT I1i€1 MOBHOI KaTeropii TAyMaduThCsl y IIEPEHOCHOMY 3HAYEHHI 5K
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BKJIQJ Y SIKY-HEOY/Ib CITUJIbHY CITpaBy. A IMOX1JHE BiJ HHOTO JI1€CIOBO «BHOCH-
TH» PO3YMIETHCS 1 IK 3aHOCUTH BCEPEIUHY YOTr0-HEeOY b, BKJIaJaTH, IOMIIIATH
B II0-HEOY/Ib, CTJIAYyBaTH, I0JIaBaTH 110 4oro-HeOyb, 30arauyBaru [1, c. 709].
JlomibHO 3rajaTty 1 BimoMmuit agopusm: «BHECTH CBOIO JIENITY». Moro 3mict
PO3YMIETHCS K BHECOK/BKIIA/l y CIIJIbHY CIPaBY, y4acTh Y YOMYCh KOPUCHOMY
[2, c. 357].

Buxoauts, 110 NOHATTS «BHECOK» Ta «BKJIAI» € CHHOHIMIYHUMH, HE Ma-
I0Th P13KO BUPAKEHOTO BIJIMIHHOTO CMUCJIOBOTO HABAHTAKEHHSI, TOMY MOXXYTh
3aCTOCOBYBATHCH PIBHO3HAYHO. TaKoX B FOPUIUYHIN JTiTEpaTypi TPAIUISIOTHCS
1 CYMDKHI JI0 HBOTO BUPA3H, TaKi K «KaIliTAJIOBKJIAICHHS» YH «IHBECTYBaH-
HsD» B YACTKU a0o0 aKIlii, «3adydeHHs KamiTaly», «KOHIEHTpallisl/HaKOMHYeH-
HS KamiTaty», T.II.

HaBeznene nae MOXKIUBICTh BUBHAUUTH, 1110 BKJIa/l Ma€ TPOLIOBE a0O0 1HIIIE
L[IHHICHE 3HAUEHHS Ta CHPSMOBYETHCS HAa OTPUMAaHHA Olar, JOCSTHEHHS BU-
3HAYEHHUX LIUJIeH, K1 CTaBUIIUCH MOT0 BHECEHHSIM Y CIIIBHY cipaBy. [Ipuuomy
BiH OTOTOXHIOETHCS 13 aKTUBHOIO JII€I0 JIIOAMHU, KA BKJIQ/a€, y MOEAHAHHI 3
HOTO I[IHHICHUM MPEAMETOM.

3aKOHOJIaBCTBO 3apyOIKHUX KpaiH TaKOK BUKOPHUCTOBYE TEPMIH «BKJIA
Ta CHHOHIMIYHI /10 HbOTO TEPMiHHM JJI BU3HAUCHHS BKJIaly / BHECKY (1HBECTH-
1ii) 10 cTaTyTHOTO Kamitany opuandHoi ocoou. Hampuknan, y 3akoni Yexii
«IIpo rocnogapchki CHIKHU, TOCMOAAPCHKI TOBAPUCTBA Ta KOOMEPATUBH (TIPO
I AMTPUEMHHUIIBKT KOPTIOpallii)» MOJI0KEHHSIM PO BKJIAIU YYaCHUKIB a00 Maii-
OyTHIX yYacHHKIB (BKJIAQJHUKIB) O CTAaTyTHOTO KaIliTaJIy ITiAMPUEMHHUIIBKOT
KOpIioparlii mpucBsI4yr0Thcs okpeMi naparpadu [3], y KomepiitHoMy 3akoHi
JlaTBii BUKOpUCTaH1 TEPMIHU «BKJIA», «TPOLIOBHI BHECOK», «MailHOBE BKJIa-
neHHs» [4], y 3akonomaBctBi CIIA - «contribution», «capital contributiony,
10 B MEPeKIajii 3 aHIIIChKOI MOBH O3HAYAIOTh «BKJIA), «4YACTKa y4yacTi B
kamitam» [5], a Komepiilianii kogexc @paHiiii 1y Mo3HaYeHHS BKJIAIy 10
KaIliTajqy TOBAPUCTBA MICTUTh TEPMIH «BHECOK» [6].

Cnin 3BepHYTH yBary 1 Ha Te, 11O BKJIQJ Ma€ OE3MOCEPEIHIO CYTHICHY
MIPUB’ 3Ky 10 TEPMiHIB «CTaTyTHUU (CKJIQJCHHI) KaIliTal», «TOCIOAapChKe
TOBApPUCTBOY» 3 THUX I1JICTaB, 1110 3aCHOBHUK / yYaCHUK, BKJIa1al0uu Horo, 6epe
MaiHOBY Y4acCTh y CTBOPEHHI TOBapuCTBa, (popMyBaHHI / 301JIbIIIEHH] CTATyT-
HOTO (CKJIaJICHOTO0) KarmiTany. A MaifHO / piy, IO CTAHOBJISATH PEIMET BKIIATY,
3aKOHOJABUO IMEHYETHCS SIK BKJIAJ] 10 CTaTyTHOTO (CKJIQJEHOI0) KamiTaly B
CUJIy HasiIBHOTO 3B’SI3KY 31 TOCHOAAPCHKUM TOBAPUCTBOM, KUl BiAPI3HAETHCS
BiJl 0aHKIBCHKOTO BKJIaJly, 320111a/[)KyBaJIbHOTO BHECKY TOIIO.

3aKoH He HaJa€ BU3HAUEHHS BKIJIATy /10 TOCIOJAPCHKOTO TOBAapHCTBA, a
JIUIIIe 3a3Hadae MPUMIpHUH Mepeltik ioro npeamMertis. Biarak, Bkiagom 1o cra-
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TYTHOTO (CKJIQZICHOTO) KaIliTaJly € TPOIIIi, IiHHI manepu, iHmI pedi abo maii-
HOBI UM 1HIII Bi9yKyBaHi IIpaBa, 110 MalOTh I'POIIOBY OIIHKY, SKIIO 1HIIIC HE
BCTAHOBJIEHO 3aKOHOM (4. 2 cT. 115 IIK). Takox mepenik BKJIaiB BUCBITICHUN
1yct. 86 I'K, ct. 13 3akony Ykpaiau «IIpo rocomapceki ToBapucTBay, 4. 1 CT.
11 Ta4. 1 ct. 23 3akony Ykpainu «IIpo akmionepHi ToBapuctBa». BriM, 3akoH
VYkpainu «IIpo akiuioHepHi TOBapUCTBa» HE BUKOPUCTOBYE TEPMIHY «BKJIaI»
JUTS TIO3HAYEHHST MaiHa, SIKUM OTUTaYy€ThCs BAPTICTh akKilii (IIHHUX TarepiB),
a Mo3Hayvae Horo SIK MPOIIEC - «OTIaTa BapTOCTI aKIii» Ta sk popmy - «popmu
OTUTATH I[IHHUX manepiB» MpH 3acHyBaHHI AT (opMyBaHHS KarmiTany) Ta mpu
pOo3MillieHHI 1oAaTKOBHUX aKiliii AT (301IbIICHHS KamiTay).

BuieBukiazene qja€ MOKIIMBICTh BU3HAUUTHU BKJIAJ SIK 30ipHE MOHSTTS,
sIKe BUpa)Ka€ CyKyIMHICTh MPEIMETIB a0 SIK y3arajJbHIOIOUY Ha3By IJi1 MaiiHa
3aCHOBHUKIB / YYaCHHUKIB, SIKE CTAHOBUTH MOTO MPEIMET Ta MPH BHECEHHI J10
TOBapHCTBA MAa€ OyTH MOWMEHOBAHHUM B JIOTOBOPAX MPO CHUTBHY JAisSIBHICTD 31
CTBOpPEHHS TOBAPUCTBA, YCTAHOBUUX JJOKYMEHTaxX abo 1HIINX TOKyMEHTaXx, sKi
3acBIIYYIOTH (DAKT BHECEHHS BKJIaTy. Y TOM e 4ac BKJIaJ HE BUOKPEMITIOETh-
csl sIK 00’ €KT MpaB, X0ua KOHKPETHHUM MpeaMeT BKJIaly HaJeKHUTh A0 HUX Ta
HA3MBAETHCS «BKJIA JIUIIE IiJ] YaC BHECEHHsI HOTO 3aCHOBHUKOM / yYacHHU-
koM 110 ToBapuctia (4.2 cT.115 LK Ta c1.177 LIK).

@paHIly3pKe 3aKOHOJIABCTBO TAaKOX HE PO3PI3HSIE CAMOT0 BKJIAAY/BHECKY
Ta MpeaMeTa BKJIaay/BHECKY K 00’ €KTH MpaB, GaKTUYHO OTOTOXKHIOIOUU OC-
TaHHI [6]. A 3akonu JlatBii, Uexii, HaBMaku, BUAULIIOTE (2) MpeaMET BKIAILY
(260 MaifHOBOTO BKJIQJCHHS), IKMM Ha3MBAIOTh Pid, 10 Ma€ IPOIIOBY OIIHKY
(TimecHa abo OesriyiecHa); (0) BKJIaI - TPOIIOBHI BUpPa3 BapTOCTI MpeaMeTa
BKJIaly a00 HOMIHaJIbHY/OyXTaJTepChKy BapTICTh aKIlii; (B) 4acTKy - Maii-
HOBE IMPaBO, L0 HAJA€ YYaCHHUKY MPaBO y4acTi B YHPaBIiHHI TOBAPHCTBOM,
npaBa i 000B’s3KH, 110 € HACHIIKOM Takoi yJacTi [3, 4].

Binrak, Ha erami oopmyBaHHs / 301IBIIIEHHS CTATYTHOTO (CKJIaEHOTO) Ka-
miTaxy BKJIAJ € TUM OJaroM, BHOCSYH SIK€, 3aCHOBHUKH / YYACHUKH OILJIaYyIOTh
YACTKH / aKIlii Ta BCTYMAOTh Y IUBLIHHI TPABOBITHOCHUHH 3 IPUBOIY HOTO BiI-
Yy>KE€HHs / Iepe/iadi y BIaCHICTh / KOPUCTYBaHHS (BUKOPUCTAHHS) FOPHIMYHIM
oco0i. [Ipu 1boMy BHpa3 «BHECEHHS BKJIay 10 CTATyTHOTO (CKJIaeHOTO) Ka-
miTaly» € YMOBHUM, OCKUIBKH CTaTyTHUH (CKJIaJeHUI) KarmiTan 6e3mocepe-
HBO HE OB’ SI3aHUI aHi 3 TPOIIMMA, aHl 3 MaitHOM, SIKi IEPEJalOThCS B OILJIaTy
akIii / vactok. BiH He € pealbHO ICHYIOUMM, a JIMIIEe CTAHOBUTH MPOIIEHTHE
YH YHCIIOBE BUPAXKEHHS peabHOi BAPTOCTI aKTUBIB TOBAPHUCTBA, B1IOOpaKEHY
y OyxranrepcbkoMy 00Ky [7, ¢. 262 — 263]. Po3mip craTtyTHOrO (CKI1aaeHo-
r0) KamiTajly € 3MIHHOIO BEIMYMHOIO0 Ta MEPBUHHO Mae OyTH BU3HAYCHUM B
YCTAaHOBYMX JOKYMEHTAX, a 3T0JIOM 3aPEECTPOBAHHM.
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ToOT0, BHECEHHS BKJIAy O3HA4Ya€ (PaKTUYHY OTUIATy YACTOK/aKIlii 3aCHO-
BHHUKaMM/y4aCHUKaMH IUISIXOM B1IUY>KEHHs / iepeiadi BKJIaay roCroiapchKo-
My TOBApUCTBY B OOMiH Ha KOPIOpAaTUBHI MpaBa. 3a3BUuail 0COOM-BIACHUKU
MepearoTh CBiH KarliTaj Ta MKIyIOThCS PO HaJeKHE HOro BUKOPUCTaHHA |8,
c. 175]. BomHouac BKJ1aJ CTAHOBUTH 1HTEpEC a00 MIHHICTD ISl TOCTIONAPCHKO-
TO TOBApPHUCTBA, Y 3B 3Ky 3 (OpMyBaHHSM / 301TBIIICHHSAM HOTO KamiTary. 3a-
CHOBHUKHM / YYaCHUKH TIEPECITIIYIOTh CBili iIHTEpeC — chopmyBaTh / 301IbIINTH
CTaTyTHUH (CKJIaJeHUI) KamiTaa (KamTai-BIacHICTh) ISl HOTO TOJAIbIIOrO
BUKOPUCTAHHS Y AISUTBHOCTI TOBAPHCTBA, OTPUMAHHS 3 IIbOTO MPUOYTKY (Karri-
tan-GyHkiis). OaHaK, IHTEpeC TOBAPUCTBA K BJIAaCHUKA KarmiTalny € 0e3moce-
pEnHIM, Ta 3aJIMIIAE€THCA OB’ I3aHUM 31 CIIUIBHUMU 1HTEpEeCaMH 3aCHOBHHKIB
/ y9aCHHKIB, 3yMOBJIIOEThCS HUMH |7, ¢. 275, c. 279].

VY cBoto uepry, iHTepecy BKJIaJCHHS MaiiHa 3aCHOBHUKAMH / yYaCHUKAMH
BTUTIOIOTHCS B CTPYKTYPi KOPIOPATUBHOI BIACHOCTI, 110 SIBJIsSIE COO0I0 PO3MO-
JIUT KariTamy TOBapUCTBa MK 3aCHOBHUKAMH / YHaCHUKAMHU Ta MMO3HAYAETHCS
Ha KOPIOpPaTUBHOMY YIIpaBiiHHI, ()OPMYBaHHI OpraHiB yIpaBIiHHS TOBaPH-
CTBOM, IXHIN AisyIbHOCTI. BUHSATOK CTAaHOBIATH IOBHI Ta KOMaHIWTHI TOBa-
pHUCTBA, B IKUX HAWOLIbIIE 3HAYCHHS BIIBOAUTHCS OCOOUCTIN y4acTi, ajKe X
y4acHUKH OepyTh ydacTh B YNpaBIiHHI CIIpaBaMH Ta 0€3MOCEPETHBO CBOEIO
npareto [7, ¢. 29, c. 239 — 240].

bepyuu 10 yBaru B3aeMHUI iHTEpeC KOKHOTO 3aCHOBHHKA / yYaCHUKA Ta
TOBApUCTBA, BKJIAJ MOKHA 00pa3HO MO3HAYUTHU SIK «IIEPEXiTHUN MICTOK» 10
TOBapuCTBa uepe3 ¢popMyBaHHS / 301IbIIEHHS HOro MaiiHa, KUl CTaHOBUTh
00’€KT TpaBa, 10 3aCHOBHUKH / yYaCHUKHU BIIUYXKYIOTh / IEpeatoTh y Blac-
HICTh / KOPUCTYBaHHS (BUKOPUCTAHHS ) TOBAPUCTBY JIJIsI OTIATH YaCTOK / aKIIii
Ha eTani ¢opMyBaHHS / 301JIBIIIEHHS HOTO CTaTyTHOTO (CKJIaJCHOT0) KaIiTamy.

Ha BuGip npeamera BKiaay CyKyITHO BIUIMBAIOTh IPUTaMaHHI HOMY 0CO-
ONMUBOCTI, SIKI BUPAKaIOThCA Y BCTAHOBJICHUX 3aKOHOM BIIACTHBOCTAX Ta 3a-
00poHax, BUKIIOUEHHAX. [[UM MOSCHIOETbCS OCHOBHE NMPHU3HAUEHHS BKIIAy
SIK Jpkepena GopmyBaHHs / 301IBIICHHS BIJOKPEMIICHOTO MaliHa IOPUIAIHOL
oco0wu, ii 00’eTHAaHOTO KamiTaay (KOpIopaTUBHOI BIIACHOCT1).

Binrak, 3akoH Hazinas€ BKJIAJ MEBHUMHU BIACTUBOCTSIMH, SIKI MOKHA KJla-
cudikyBaTH Ta NOSACHUTU TAKUM YUHOM:

- 3QJICKHO BiJ] AKOCTEH BKIJIAly: MAWHOBICTH (BKJIaI MPEACTABIISIE COOOIO
MaiiHO 200 Mae MaitHOBY (GOpMy, y TICBHUX BUMAIKaX — 1€ BiAIyKyBaHI He-
MaiHOBI TIpaBa 3 T'POIIOBICTIO OIIHKM); TPOIIOBICTh OIIHKM (BKJIA]] ITOBUHEH
MaTH TPOIIOBY BapTICTh Ta OIIHIOBATHCH Y TPUBHSX, a TPOILIOBA OIlIHKA BHE-
CEHOTO BKJIy / MaliHa OyJie JOpIBHIOBaTH HOMIHAJIBHIN BapTOCTI YacTKH ab0
OTUTaYyBaHOI aKIlii y CTaTyTHOMY (CKJIaJICHOMY) KaITiTai); KOPUCHICTh (MOXK-
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JIMBICTh OTPUMAaHHS KOPUCHHX SIKOCTEH BKJIQTy ITiJ] 4ac HOTO BUKOPUCTAHHS Y
MiTPUEMHHUIIBKIN iSTBHOCTI TOBApPHCTBA); 000POTO3AaTHICTh (MOXKIIMBICTh
BKJIaly OyTH MPEAMETOM MMPABOYHHIB); 0OMEKEHICTh (HasBHICTh Y 3aKOHI 3a-
OOpOH Ta BUKJIFOUEHB II0JI0 BKJIA/IIB, SIKI HE MOXKYTh BITUY)KyBaTHCS / TIepeia-
BaTHUCS JI0 CTaTyTHOTO (CKJIAJCHOTO) KaIliTaly);

- 3QJIC)KHO BiJl KUTBKOCTI TIPEIMETIB, SIKI CTAHOBJIATH BKJIAJ: OJHOCKJIAI-
HICTB (CKJIQAa€ThCs 3 OJHOTO MpEAMETa BKJIaay); KOMOiHOBaHICTh ab0 Bapia-
THUBHICTH (BKJIAJ] CTAHOBJIATH JIBAa Ta OLIBIIE MPEIMETIB);

- 3a MPOLEAYPOIO BHECCHHS BKJIA/Iy Ta HACIIKAMH, SIKI BAHHKAIOTH TTiC-
JIs1 1IbOTO: 00OB’SI3KOBICTh BHECEHHS (3aKOHOAABYO BCTAHOBJICHUN 00OB’SI30K
3aCHOBHHKA/y4acCHHKA TOCIOAPCHKOT0 TOBAPUCTBA HA BHECECHHS BKJIaLy abo
OTUIaTy aKIlii, Ta 3a00pOHa Ha 3BUILHEHHS BiJ HHOTO); BIIOPSAKOBAaHICTH (BijI-
qy)KeHHs / Tepenada BKJIAIy BiOyBAa€ThCS 3a MOPSIKOM, BU3HAYEHUM 3aKO-
HOM, JIOTOBOPOM, PIIlIEHHSIM YU JIOKQJIbHUMH aKTaMH TOBApPHCTBA); JTIOKYMEH-
TOBaHICTh (HEOOX1THICTh 3aKpiIIeHHs (aKTy BHECEHHS BKJIa Ty 3aCHOBHHUKOM/
YYaCHUKOM Ta HOTO MpeaMeTa, po3Mipy Ha MaTrepialbHOMY HOCIT - OaHKIBChKI
JIOKyMEHTH, JJOTOBOPH, YCTAHOBY1 JJOKYMEHTH, 1H.); TUMYACOBICTh (BKJIAJ ic-
HY€ JIMIIe il Yac BHECEHHS HOTO JI0 TOCIOAapChKOTO TOBAPHUCTBA Ha €Tarli
(dhopmyBaHHS / 301IBIICHHS CTAaTyTHOTO (CKJIAIGHOTO) KariTaly, a BKe IMicIs
TPOIIOBOT OIIIHKK OTPUMYE Ha3BY «4acTKa» ab0 «aKIIish» Ta MPEICTaBIIsE CO-
0010 BXKE IHIIUK 00’ €KT MpaBa — 4acTKy a0o0 akIlii yJyacHUKa y KarmiTamii); 00-
MIHIOBaHICTbh (OOMIH I'POIIIOBOTO €KBiBAJICHTY BKJIaly Ha KOPIIOPATHBHI IMpaBa
yYacHHMKA TOBAPUCTBA); TOBOPOTHICTh (BHECCHUH BKIIAJ Y pa3i BUXOJY ydac-
HHKa 3 TOBAPHCTBA, MOKe OyTH IMOBEPHEHMIA HOMY a00 y BUIIISAII HOTO BapToO-
CTi 32 pO3paxyHKOM Ha Yac BUXOJY, a00 y HaTypi 3a JOMOBJICHICTIO 3 TOBapH-
CTBOM, 32 BUHSITKOM aKI[IOHEPIB, sIKi HE MAlOTh MpaBa BUMAraTtu MOBEPHEHHS
BHECEHOTO BKJIAJY, OCKUIbKM BOHHU € BIaCHUKAMHM aKIlid, IO Oy/iM OIIavyeHi
IIUM BKJIQJIOM);

- 3aJIC)KHO B1JI MPUHAJICKHOCTI BKJIAy 0COOI-BKIIQIHUKY, SIKHW Ma€ BiJIO-
BiJIHE MMPABO Ha HHOTO: HAJICKHICTH BKJIQ/Iy Ha MpaBi BIACHOCTI a00 Ha iHIIIO-
My mpaBi (iHIIi pedoBi mpasa (MpaBa Ha 4yl pedi), 3000B’s3aIbHI TIpaBa Ta
npaBa IHTEICKTYaJbHO1 BJIACHOCTI).

OnHak Ha B3ipelp 3 MPOTHICKHOK CTOPOHOO OY/Ib-SKOTO MO3HUTUBHOTO
SIBUIIIA, 1 1O BKJIA/IiB, KPiM BCTAHOBIJICHHS 3aKOHOM TIEBHUX BIACTHBOCTEH, 1110
00yMOBITIOIOTH iX MPHU3HAYCHHS, MMepea0avaroThCs U TaKOXK 3a00pOHM, SKI
y CYKYITHOCTI BU3HAUaIOTh T€ MAiHO, sIKe MOXe OyTH BKJIAJIOM, a sIKe - Hi. Y
CBOIO 4epry, 3a00pOHM Ta BHKIIIOUCHHS TAKOXK PI3HATBCS 32 BU3HAUYCHUMHU
KPHUTEPISIMH: 3aJISKHO BiJl TIPEIMETa BKJIATy Ta 0COOU-BKIIaTHUKA.
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Tak, miag BUKIIOUCHHSIMU 13 3arajbHUX MPaBWJ MO0 BKJIAAIB CIIJI PO-
3yMITH 3aKOHOAABY1 BUMOTH IIO0 TOTO MaifHa, sSIke MO)KE€ CTAaHOBUTH BKIIA],
ajie 3 ypaxyBaHHSIM MIEBHUX BUHATKIB. BOHU pi3HATHCS 3a71€KHO B peaMeTa
BKJIAJTY:

- BUKJIFOUHICTh Y BHECEHHI IPOIITIOBUX KOIITIB 5K BKJIAy 0 (hiHAHCOBHX
ycTaHOB (0aHKiB, KPEAUTHHUX CIIJIOK, JIOMOAP/IiB, JII3UHTOBUX KOMITaHiH, J10-
BIpYMX TOBAPUCTB, CTPAXOBHX KOMIaHIM, yCTaHOB HAKOMHYYBaJIbHOTO IEH-
CiiiHOTO 3a0e3neueHHs, IHBEeCTUIIIHHUX (OHIIB 1 KOMITaHii Ta iHmHMX) (CT. 9
3akony Ykpainu «IIpo ¢iHaHCOBI MOCIYTH Ta AepKaBHE PETYIIOBAHHS PUHKIB
(hiHaHCOBHX MOCITyTY», CT. 32 3akoHy Ykpainu «[Ipo 6aHku Ta GaHKIBCHKY Ili-
SUTBHICTBY, CT. 2 3akoHy Ykpainu «IIpo cTpaxyBaHHS»);

- 0OMEXEHICTh Ha BHECEHHS SK BKJIQJAy MallHOBOTO MpaBa 1HTEIEKTyallb-
HO1 BJIACHOCT1 Ha HAYKOBE BIJKPUTTS (BOHO € OCOOMCTHM Ta HEB1IUY)KYBaHUM
B1JI HOCIs1), HA KOMEpIIiiiHe HaliMeHyBaHHs (3a 4. 2 ¢T. 490 11K Take nepengaerh-
cs1 1HIIIH 0c001 JUIIIE pa30M 3 MAMHOBUM KOMITJIEKCOM ab0 HOTO YaCTHHOIO);

- HEOOX1JHICTh MUCHMOBOTO Y3TOMKEHHS 3 MOAATKOBUM OPraHOM Iepe-
JaHHS B SKOCTI BKJIAJy MaiiHa, ke rmepeOyBa€ y MOJATKOBiM 3acTaBi (CT. 92
1IK);

- OOMEXEHICTh 1110/I0 BHECEHHS SIK BKJIaTy MpaBa BIACHOCTI, IPaB TOCIO-
JApCHKOTO BiJJaHHS, OMEPAaTUBHOTO YIIPABIIIHHSA, MpaBa MOCTIHHOTO KOPUCTY-
BaHHS 3€MEJIbHOIO IUISHKOIO, TpaBa KOPUCTYBaHHS MPUPOAHUMH PECYpPCaMH,
MpaBa KOPUCTYBAHHS YYXKOIO 36MENIbHOIO JAUISHKOIO — CEPBITYTY;

3aJIE)KHO BiJl 0COOU-BKIIAHUKA:

- HEOOXIJHICTh Yy MepeBIpIl ayIUuTOpoM (ayIUTOPCHKOIO OpraHi3alli€ro)
(hiHAaHCOBOTO CTaHy 3aCHOBHHKIB-IOPHJIMYHUX OCI0 MIOM0 iX CIPOMOYKHOCTI
3MIMCHUTH BIJIOBIIHI BHECKH /IO CTAaTyTHOTO (CKJIAJCHOTO) KaIiTay, a 3a-
CHOBHUKIB-()I3UYHUX OCI0 — MIJISAXOM MATBEPKCHHS JICKJIapalliero mpo ixHi
JOXOAM 1 MaiiHO, 3aBIPEHOIO BIJAMOBIIHUM ITOJaTKOBUM opraHoM (4. 3 cT. 86
I'K, 4. 4 ct. 13 3akony Ykpainu «IIpo rocmogapcbki ToBapucTBay, CT. 8 3ako-
Hy Ykpainu «I1po aymuTopCchbKy MisTTBHICTHY ).

3a00poHU X BU3HAUAIOTH Te, 110 B3arali He MoXke OyTH BKJIAZIOM JI0 TOBa-
PHUCTBA Ta PI3HATHCS BOHU HACTYITHUM YHMHOM:

* 3QJIEXKHO B1Jl IpeaMeTa BKJIaay 3a00pOHa Ha BHECEHHS SIK BKIIAy:

- MaifHa Jiep>kKaBHUX (KOMYHAJIbHHX ) MIATPUEMCTB, SIKE BiATIOBIAHO 710 3a-
KOHY / pillIeHHsI OpraHy MiCLIEBOTO CaMOBPSyBaHHS HE MiUISIrae MpruBaTH3a-
1ii, Ta MaifHa, 110 TepedyBae B ONEPaTHBHOMY YITPaBIiHHI OIOKETHUX yCTa-
HOB, SIKIIO i1HIIIE He TependadeHo 3akoHoM (4. 3 ct. 86 'K Ta ct. 13 3akony
VYkpainu «I[Ipo rocrnomapcbki TOBapUCTBay);
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- 0CcOOMCTHX HEMaWHOBHX ITPaB, SIKi M030aBJIeHI EKOHOMIYHOTO 3MICTY, €
HEBIUY>KyBaHUMHU BiJ] 0COOM-HOCIS Ta HE MAIOTh BIACTUBOCTEH BKJIAAY;

- B o1u1ary akiii (miHauX namepi) AT mo3ukoro abo MopyKoro 3a Mo3uKa-
MU, HaJAHUMHU TPETHOIO 0COOO0T0 /TSI MPUI0AHHS aKIIii;

- OIOMKETHHX, KPEIUTHUX KOILUTIB Ta KOIITIB, OTPUMAHUX IIi]] 3aCTaBy
(a. 3 ct. 86 'K ta ct. 13 3akony Ykpainu «IIpo rocriogapchki TOBapHCTBaY);

- BeKceliB, a Takox Juisi AT - 60proBux emMiCiiHHUX I[IHHUX TarepiB, eMi-
TEHTOM SIKHX € 3aCHOBHUK (CT. 12 3akony Ykpainu «IIpo o0ir BekceniB B Ykpa-
iHI», 9. 1 cT. 11, 4. 1 cT. 23 3akony Ykpainu «IIpo akiioHepHi TOBapUCTBA);

- B SIKOCTI OIUTAaTH BapTOCTI aKIliii OOOB’SI3Ky  3aCHOBHWKA/y4aCHUKA
1010 BUKOHAHHS POOIT YW HAJAaHHS IMOCIYT TOBapUCTBY, a00 MPOBEACHHS
0coOMCTHX JiH (HANPUKJIIAJ, PEECTpallisi TOBAPUCTBA, TOCBIA Y TIEBHIN ramys3i
TSITBHOCTI, KOHCYIBTalii Tomo) (a63. 3 4. 1 ct. 11 3akony Ykpainu «IIpo ak-
I[IOHEPHI TOBAPUCTBAY);

- BHMOT JIO TOBapHCTBa (MorameHHs abo mpoieHHs 6opry) (4. 2 cT. 144
1K);

- IO CTaTyTHOTO KaIliTalry cTpaxoBuka (piHaHCOBUX ycTaHOB y hopmi AT,
IIT, KT a6o T/IB), okpim BekceliB, KOIITIB, OTPUMAHUX B KPEIUT, TO3UKY Ta
I1]T 3aCTaBy, 1€ 1 KOIITIB CTPAXOBUX PE3€PBIB, HEMaTepiaIbHUX aKTHUBIB (CT. 2
3akony Ykpainu «IIpo cTpaxyBaHH»);

* 3QJIEKHO B1Jl 0COOU-BKJIaIHUKA 3a00pOHa Ha:

- BHECEHHS MaiiHa 0c00010, sika HE € HOTO BIACHUKOM, a SIKIIO IIe MaifHOBe
IPaBo/B1IUYyKyBaHEe HEMaiTHOBE IPaBO — 0CO0010, SIKa HE € HOTO HOCIEM Ta HE
Mae BiJIMOBITHOTO MpaBa Ha HBOTO.

3 ypaxyBaHHSIM BUIIEBUKIAACHOTO MOXHA MMiJICYMyBaTH, 110 A Gopmy-
BaHHS / 30UTBIIIEHHS CTAaTyTHOTO (CKJIaJCHOT0) KarmiTaxy BKJIaj Ma€ BiIMoOB11a-
TH 3a3HAYEHUM BIIACTHUBOCTSAM, a 3aCHOBHUKHN/Y4YaCHUKH MAIOTh BPaXOBYBaTH 1
BCTAHOBJICH1 3aKOHOM BHUKJIIOUEHHS Ta 3a00POHHU LIOJI0 BKJIA/IIB, SIKi CYKYITHO
BIUIMBAIOTH HA OT0 MPaBOBHI PEKUM Ta BUOID AJI1 MOXKIIMBOCTI BHECEHHS JI0
TOBApUCTBA, OIUIATH HUM YaCTOK/aKI[iHi.
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Xaniea ®@. M. Oc001MBOCTi BKJIaAY A0 IOCIOAAPCHKOr0 TOBAPUCTBA
CknazieHa cTaTTs NpUCBSYCHA TOCIKEHHIO POOIeMaTHKH (POPMYBaHHS Ta I10-

JaIbIIOTO 301IBIICHHS BITOKPEMIICHOTO MaifHa IOPUIMYHOT 0COOM 3a paXyHOK BKJIa-

IiB ii 3aCHOBHUKIB 4M y4acHUKIB. Lli mporiecn 6e3yMOBHO TIOB’s13aHi 13 3aKOHOJaBYO

BCTAHOBJICHMMH OCOOJIMBOCTSIMU CaMOTO BKJIJy JIO TOCIIOAAPCHKOTO TOBAPHCTBA. A

3301 X BU3HA4YEHHS CIOYAaTKy MPOBEICHHN CEMaHTHYHMI po30ip CIIOBa «BKIIAD,

BUSIBJICHO MOBHE 3Ha4yeHHs BKiaay. [1oTiM y crarTi mpoaHaii3oBaHi Ta MOPIBHSHI

HOPMH YHHHOTO YKPaiHCBKOTO Ta 3apyOIKHOTO 3aKOHOJABCTBA ILOAO BU3HAYCHHS

TIOHSATTS «BKJIAJ A0 CTaTyTHOTO (CKJIAJCHOTO) KaIliTaly», HaBeICHUN MEePETiK Mpe/-

MeTiB a00 BHIIB BKJIady. Takoxk 3BepPTAEThCs yBara i Ha TEPMiHOJIOTIYHY CXOXKICTh Ta

PO301KHICTE HOPM TIPO BKJIAIN TSI MOMUITHBOCTI OCMHCIICHHS Ta BpaxyBaHHS OC-

Biy iHIIMX KpaiH y IbOMY NHUTaHHI. 32 TEKCTOM pPOOOTH YiTKO BUOKpPEMIICHO, Kila-

cu(ikoBaHO Ha TPYIH 3a MEBHUMH KPHUTEPISIMHU Ta KOPOTKO TOSICHEHO OCOOIMBOCTI

BKJIQAy K 00 €KTa Cy0’€KTHBHUX IMBUILHUX IpaB. HUMU € BCTaHOBJICHI 3aKOHOM

BJIACTUBOCTI, BUKIIFOYCHHSI Ta 3a00pOHU. Y IiJICYyMKY HArOJIOIIYETHCS Ha BaXKIIMBOCTI

BpaxyBaHHS IIUX 0COOIMBOCTEH BKJIaLy 3 METOIO HAJIEKHOTO (pOpMyBaHHS 200 3011b-

IICHHS CTaTyTHOTO (CKJIaICHOTO0) KamiTany (MaifHa) ToCIoAapChKOro TOBapUCTBA.
KurouoBi cioBa: rocromapcbke TOBAPUCTBO, CTAaTyTHUN (CKJIaJIEHUI) KarmiTad,

BKJIAJI, BIACTUBOCTI, 3a00pOHH, BUKITIOUCHHSI.

Khaniieva F. M. The peculiarities of capital contribution

The scientific investigation of the peculiarities of capital contribution is very
useful and necessary today. The capital contribution of each founder/sharer is formed
the authorized (share) capital and property of the commercial company. It’s considered
also as minimum guarantee (or property) for creditors in some companies. Besides,
the contribution is an important element in the process of formation the authorized

(share) capital, which is inextricably related to further «life» of a legal entity and its

founder/sharer too. Such importance has motivated the author to more depth analysis

of the peculiarities of capital contribution. The qualitative study in terms of civil
law is essential towards understanding such object of civil relationships as a capital
contribution.
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As the title implies the article describes the problems of the peculiarities of capital
contribution to create the commercial companies and it’s authorized (share) capital
(property). The author explains the semantic meaning of the word «contribution» and
the language meaning of capital contribution. The author analyzes and compares the
rules of law in current Ukrainian and international legislation about the definition of
the «contribution to the authorized (share) capital», establishes a list of items or types
of contribution. Attention is drawn to the terminological similarity and difference of
the rules of law about contributions. In article clearly singles out, classifies into groups
with certain criteria and briefly explains the peculiarities of the capital contribution
as the object of subjective civil rights. It is established properties, exclusions and
prohibitions.

The research was based on the methods of analysis and synthesis. It is spoken
in detail that the capital contribution has some properties that consist in: property
component, monetary evaluation, utility, ability to civil circulation, the existence
of restrictions, it consists of one or more items, the duty of founder or member to
make a contribution, special order to make a contribution, necessity to document
the contribution, temporality, necessity to exchange the contribution for corporate
rights, recoverability, it belongs to founder or member on the right of ownership or
other right. Besides, the contribution has legislative exclusions and prohibitions, for
example it is exclusivity in making money as a contribution to financial institutions,
restrictions on making a contribution by intellectual property rights in scientific
research, written consent of the tax authority to make a contribution by property that
is in tax lien, limited to make a contribution by the rights to use lands, immovable
state or municipal property, the rights to use permanent lands and natural resources,
the rights to use someone else’s land — servitude, and other that is differ according to
items of the contribution and its investor.

The results highlight the scientific essence of capital contribution and its
properties, exclusions and prohibitions. Finally this research is useful for practice and
gives the foundation for further researches in this area for deeper understanding the
sense of capital contribution to the authorized (share) capital of commercial company.

Keywords: commercial company, authorized (share) capital, capital contribution,
properties, prohibitions, exclusions.
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BIAWKOAYBAHHA 3A 3HUXEHHA BAPTOCTI
AKUIA, CMPUYNHEHE HE3SAKOHHUM
BUKOHYBAHHAM OEPXXABHOI BIIAOU -
NMPABA AKLUIOHEPA B MNOJIbCbKOMY TA
MDKHAPOOQHOMY IHBECTULIIMHOMY MPABI

3rigno 3 4. 1 ct. 77 Koncrutyuii Pecniy6niku [lonbIii kokeH Mae TpaBo
Ha BILIKOYBAaHHS 32 IIKOJY 3allOisTHY HE3aKOHHUMH JiSIMH JIepyKaBHUX Op-
rafiB. § 1 ct. 417 HusinsHoro Koaekcy [lonbiii KOHKpETHU3YE, IO 32 IIKOAY
BUHUKITY BHACJIIJJOK HE3aKOHHUX /il a00 6e3/1isJIbHOCTI IPU BUKOHAHHI Aep-
YKaBHOI BJaJIM BIAMOBIJATBHICTh HECE JIepiKaBa, OJAMHULIL TEPUTOPIATBHOTO
caMOBpsiIyBaHHA a00 3K 1HIIA IOpUIUYHA 0C00a, sIKa HaJllJIeHa 3aKOHOM Jep-
*aBHOIO Bnanoro. [loBepxuesuii ananiz 3micty ct. 417 LusinsHoro Kogekcy
[onbmi ta 4. 1 c1. 77 Koncrutynii PecriyOuniku [lonbiii Bege 10 BUCHOBKY,
10 BOHM HE Mepe0ayaroTh KOAHUX TMOCTAHOB I10JI0 0COOM MOIIKO0BAHOTO
[1, c. 42]. Lle crocTepexeHHs Ma€ Ty)Ke BaroMi HACIIAKH, TOMY IO 3TiTHO
3 3arajJlbHUMM TPUHIMIIAMU LIUBIJIBHOTO IPaBa, MOIIKOAOBAHUM, SIKUH MOXe
JIOMarartucs BiJIIKOyBaHHS MOXKe OyTH KOXKEH Cy0’ €KT IIUBLIHHOTO Tpasa |2,
c. 14], B Tomy umcii opuauuHa oco0a, HAMPUKIAJ, aKLiIOHEPHE TOBAPUCTBO
[3,c. 14].

[IpoTre BuHUMKae AUIeMa YM BiJIIKOIYBAaHHS IIKOAW MOXXE OTPUMATH Ta-
KOX aKI[IOHEp, 32 PaxyHOK 3MEHIICHHS BAapTOCTI akIii aKl[IOHEPHOIO TOBa-
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JiTEparypi NpeaIMeTy BIyYHO BKa3aHO, IO WIETHCS MPO BiAMOBIIAIBHICTH 32
TaK 3BaHl TMOCEPE/HI MKOAM [4], TOUHIIIE 3a MIKOJIU SKi € HACTIAKOM IOii,
sIKa 3aBJIA€ IIKOIM iHTEpecaM 0e3MoCcepeTHbO MOMIKOI0BAHOTO, a Yepe3 HhOTO,
MOCEPEHBO, TAKOXK 1 IHTepecaM iHIIoi ocodu [5].

CyTb npobOaeMu 3BOAUTHCS 10 BIAMOBIII HA MUTAHHS UM aKIIOHEP MOXKE
OTPUMATH BIIIIKOIYBAaHHS BJIACHOI IITKOJIM BUHHUKJIOI BHACITIIOK /i CKEpOBa-
HUX MPOTH TOBAPUCTBA KaIliTaliB. 3TiHO 3 TMEPIIUM 3 TiXO/IIB MPEACTABIIC-
HUM M. KanmiHChKHM, aKI[lOHEp HEe MOXKE JIOMaraTucs BiAIIKOTyBaHHS [6, C.
129-133]. Bkazanuii aBTOp MiAKPECIIOE, M0 Misl KA MPU3BOIUTH 10 IIKOIN
MOJKE TIOCEPEIHBO MOPYIIUTH MpaBa aKIiOHepa, BIUIMBAIOYHM HA BapTICTh aK-
1114, BIACHUKOM SIKUX € OCTaHHIH, OJTHAK 3 IIbOTO (PaKTy HE BUHUKAE MOMKIIHBO-
CTi OTPMMAaHHSI BIAIIKOAYBaHHs caMUM akiiioHepoM. Lle moB’s3aHo, HA TYMKY
M. KamniHChKOTO0, 3 MPUHIIMIIOM OOMEKEHHS OTPUMAaHHS BiIIKOTYBaHHS BH-
KJIFOYHO J10 Cy0’€KTiB Oe31ocepeHbO MOMIKOIOBAHUX — KPYT MOIIKOAOBAHUX
He Moke OyTu HeoOMexeHuM. Lleit aBTop UTFOCTpy€e BUHECEHY Te3y HACTYII-
HUM TIPUKJIQJIOM: aKIlIOHEp TOBAPUCTBA OTPUMAaB BIAIIKOMYBAaHHS 3a IIKOIY,
sIKa € HACJIIJIKOM 3HWKEHHS BapTocTi akiiii. [Ticis goro, BiamKkomyBaHHs Oyjie
OTPUMYBATH TOBAPUCTBO, IKOMY OaiIy>Ke PiIlICHHS B IPOBAKEHHI MIXK aKIli-
OHEPOM Ta OOPKHUKOM, TOMY III0 HEMAE YKOTHUX MIJCTaB, IOOU 3apaxyBaTu
OTPUMAaHE aKI[IOHEPOM BIJIIKOIYBAaHHS IO CYMHU BIJIIIKOMYBaHHS, SIKE HaJe-
KUTh ToBapuCTBY. M. KanmiHChKUi MiIKpeCIItoe, 1o 1€ € Pi3Hi cy0’ €KTH MpaB
— KOJKEH 3 HUX Ma€ BJIACHE MAHO, FOPUIUYHO BiIOKpEMJICHE OJTHE Bij OJTHO-
ro. Ile o3Havae, Ha OTO TYMKY, IO aKITIOHED SIKUW OTPUMYE BiAIIKOTYBaHHS
BJIACHOT IITKOJTH, JIi€ Y BIACHUX IHTEpEecax 1 THM CaMUM TOJAJIbII [ii 31 CTO-
POHU TOBAPUCTBA, METOIO SIKUX € OTPUMAaHHS BiIITKOAYBaHHS, PU3BEAYTh 110
MOBTOPHOT KOMITEHCAIIIT 32 IT0 K IMOJI0 — OJMH pa3 aKIlOHepy Ta IPYyTuil pa3
TOBapHCTBY. 31 cTaHoBHUIIeM M. KaniHchkoro moromxyerbest A. OnajachbKui,
Ha JIYMKY SIKOTO TIOIIKOIOBAHWUM B IIiil KaTeropii CrpaB € BUKIIOYHO TOBApPH-
CTBO, a He akiionep[7, c. 513]. Iloxi6uuit miaxin npuiimMae I1. baamuxk. ITig-
KpeCItoe, 110 B 3TrajlaHiil cuTyarii He OyJae BUCTYMATH NMPUYWHHHUNA 3B’SI30K
MDK IIKOJIOIO aKIliOHEpa Ta IMOJIEI0, IKa BUKJIMKAIA IIKOAY Y BiJHOIICHHI 10
akKIloHepHOTO ToBapucTBa [8, ¢. 188 1 HacTymHi].

[amwmit mornsan npencrarineno y pimenHi Haiisumoro Cymy Ionbmi Big
22 ugepBus 2012 poky [9]. Cyn migkpecnaus, 1Mo MpaBoO Ha OTPUMAHHS Bij-
IIKOAyBaHHS BHHHMKae Ha miactaBi § 1 ct. 417 HusinsHoro Konekcy Ilosb-
111, TAKOX TUM Cy0’€KTaM IIUBIILHOTO IIpaBa, SKUX MpaBa ado iHTepecu Oyau
MPEIMETOM TOCEPEIHIX MOPYIIEHB, SKi € HACTIAKOM BHKOHAHHS JIEPKaBHOI
Biaau. B oO0rpyHTyBanH1 Bujanoro pimenss Hasummii Cyn BigHicCs 10 Bij-
HOCHH MK TOBApUCTBOM Ta HOTO aKI[IOHEPOM HACTyITHUM YHHOM. AKITIOHEP-
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HE TOBAapPHUCTBO € OJHUM 13 TOBAPUCTB KaIliTaliB, CyTh SKOTO MOJISATA€E B MOILII
(dbyHKIIH ynpaBiiHHS Ta BiacHOCT. Cya MAKPECIUB, 10 MAMHO TOBApHUCTBA
1 aKIIOHEPIB € CTPOTO PO3MEKOBaHI. AKIIIOHEP B €KOHOMIYHOMY PO3yMiHHI,
€ BJIAaCHUKOM, aJie HEe HaJIe)KaTh WOMY Hi IIpaBa BJIACHOCTI, HI 1HIII MpaBa y
BIJIHOILIEHHI /10 MaifHa TOBapUCTBA Y Yac Jii TOBapHCTBA, ajie OAHOYACHO BOHU
OynyTh HOMY HajIeKaTu micys JikBigamii ToBapucTBa. Haliummii Cyn Harm-
caB, IO aKIlii, 3 MEBHUMU OOMEKEHHSIMH, MOKYTb OyTH MpPEeaMeToM 000po-
Ty, IPY YOMY IIiHA BITIY>KEHHSI MO>Ke OyTH BiJipBaHa BiJl pHHKOBOI BapPTOCTI.
Sk mpaBuIIO BTpaTa MaiiHa, OTipIIEHHS CUTYyaIlil TOBaPUCTBA MPU3BOIATH 10
BTpaTH PUHKOBOI BapTOCTi ToBapucTBa. Llei 38’530k, Ha nymKy HaiiBumoro
Cyny, 103BOJIsI€ MPUMHATH M1IXO0/1, 11O AISTHHS SIKE IIKOAUTH TOBAPUCTBY, MOXKE
MOCEPETHHO MOPYILIUTH MTpaBa akllioHEepa BIUIMBAIOYHU HA BapTICTh HOTO aKIIii.
SIK110 3MEHIlIeHHS BapTOCTI akuii Oy/ie MoB’si3aHO 3 BUKOHAHHSAM JIeP>KaBHOT
Braau, To Cya He 0auuTh MEPeNIKo] HaJaTh MOXJIMBICTh Ha BiJIIKOTYBaHHS
TaKOX 1 aKI[IOHEDY.

B miznimomy pimenni Haiisumoro Cymy Big 26 6epe3ns 2014 poky [10],
Cya miaTBepauB, 110 BUMOTA BiIIIKOMYBaHHS IIKOIU 3aMOIISHOI aKIiOHEpY,
HaBITh MOCEPENIHbO, BHACIIIOK O€3MpaBHUX PIillIEeHh CKEPOBAHUX MPOTH TO-
BapHCTBA, HAJICKUTh TAKOXK 1 aKI[IOHEPY, OAHAK CYJI 3aCTEpIr, 0 CIIiJ BiApi3-
HUTH JIB1 KaTeropii BUMOT: JOJATKOBY BUMOTY BiIIIKOAYBaHHS Y BiJHOIIICHHI
710 BIALIKOAYBAaHHS ISl CAMOTO TOBAPUCTBA Ta OCOOMCTY BUMOTY 3a IIKOAY
BHKJIMKaHYy TIOCEPEIHIM MOPYIIICHHSIM IpaB Ta 1HTEPECIB akKIlioHepa, SKi BH-
XOJIATH 1032 MEXI IIKOAU CaMOro akilioHepHoro ToBapuctsa. HaliBummii Cyn
TAM camMuM onupaBcs Ha pimeHHs Cymy Big 22 uepBus 2012 poky [11] Ta
MIPUIHSB, 10 y MEPIIOMY BUIIAJAKy BUMOTa BIAIIKOYBAHHS Ul aKIlIOHEPA HE
€ CaMOCTIHOI0, TOMY 1110 B 0ajlaHCi TOBapUCTBA CJiJl BKa3aTH aKTUBU — IMOB-
cTanuii 0opr — BUMOTY, 110 MepeadayaTiMe OTPUMAaHHS TPOIIOBUX IJIATEXKIB
1 BIAMOBIAHO 3picT BapTOCTi akilii. HacTymHuM € Takox (akT, 1o y BHITAAKY
Oe3IisTbHOCTI OpraHy TOBAapHUCTBA, aKI[IOHEPY HAJICKHUTh MPABO CaAMOCTIHHO
CTaBUTH BUMOTY IIOJ0 BIAIIKOTYBaHHS 30MTKY JAJisSi TOBApUCTBA Ha IiJICTa-
Bi cT. 486 Konekcy I'ocnomapcekux Toapucts [Tombmai [12]. Bukopucranus
aKIL10HEPOM IIOTO IHCTPYMEHTY HE MOXKE CTaBUTH MOT0 B Kpallle CTAaHOBUIIIE
I[IHOIO TOBAPUCTBA 1 HOTO KPEIUTOPIB Ta HE MOXKE MIPU3BECTH 10 301JIbIICHHS
BIJIIIIKOIYBAHHS SIKOTO aKI[IOHEP CaMOCTIIHO JOXOAUTH Mepesl CyaoM. AHaii3
npakTuku HaiiBumoro Cyny Bene 10 BUCHOBKY, 1110 OCTaHHIN JI0MyCKae MOXK-
JUBICTh CTABUTU BUMOTY IIO/IO BiIIKOAYBaHHS 32 3HMKEHHS BapTOCTI aKIil
TOBAapUCTBa a00 HaBITh HOTO OGAHKPOTCTBO, aJie TUIbKU Y BUMAAKY KOJIH BUMO-
ra MaTUME CaMOCTIHHUMN, a HE JIOTTOBHIOIOUHIA XapaKTep.

171

«OdLO9ITIIDAD 1 O9VdID I'VHAAX. UMHIIOd VHYIIA




MIKHAPOJHUU KYPHAJI «ITPABO 1 CYCIIJIBCTBO»

Bpyo6ens O.

BuieBkazane MO)KHa TaKoX PO3IVISTHYTH 3 MEPCIEKTHBH 1HIIUX HUISIXIB
OXOPOHU TPaB aKI[IOHEPiB, 32 YMOBH I1I0 BOHH HE € rpomaasHaMu [lombmii.
Jlns mpuKItamy akiioHep Moke OyTH IPOMaJITHUHOM YKpaiHu abo K Miclem
peectpaliii ToBapucTBa € TepuTopist Ykpainu. L{iero anprepHaTHBHOIO JOPO-
TOI0 € MKHAPOAHUH 1HBECTUILIIMHUI apOiTpak CTOPOHAMH SIKOTO € 1HBECTOP
Ta JepkaBa B KM 3MIMCHIOETHCS IHBECTHITIS.

ABTOpH MpoaHaNi3yBalH 3MICT YToau MK YpsgaoM Ykpainu Ta Ypsaom
PecniyOmiku Tlonmbiii mpo B3aeMHE 3a0XOYEHHS Ta 3aXUCT 1HBECTHINHN Bix
12.01.1993 poky [13]. ¥V 4. 1 cT. 4 i€l Yroau nepeadavyeHo, 1mo Ko¥KHa 3 J0-
TOBIpHHMX CTOpiH Oy/e 3aXMIaTH iHBECTHII 3pobieHi inBecTopamu 3 [lomb-
i Ha TepuTopii YKpaiHu Ta iHBecTopaMu 3 YKpaiHu Ha Teputopii [Tombi.
[Tomanpma crarts 9 y 4. 2 nepeadavae, Mo y BUMAAKY CIIOpY, SKUW He Oye
BUPIIIECHO TUTIJIOMATUYHUM IIIXOM, Oy/lie BiH TEpelIaHuii 10 apOITPakKHOTO
Cyly y CKJaJi TPhOX CyIIiB- apOITpiB.

3ranmana Yroja nependadyae MOXIIMBICTh PO3B’sI3yBaHHsI CIIOPIB y MiKHa-
POIHOMY 1HBECTHUIIIHHOMY apOiTpaki 3a HassBHOCTI 1HBECTOpA Ta 1HBECTHIIII,
JIA0YM OJHOYACHO BHU3HAYEHHS i SKl1 SBIISIOTHCS 1HBECTHUIEIO Ta 0cl0 abo
YCTaHOB, SIK1 € IHBECTOPAMH.

[TonsTTs iHBecTOpa perymoerbes y 4. 1 ¢t 1. Ilepenik cy0’exTiB, sKi €
IHBECTOpaMH JIOCHTh ITUPOKHUH 1 BKJIIOUA€E (hi3U9HI 0COOH, K1 € TpOMaTHAMU
VYkpaiau a6o [Tonpi, opuanaHi 0coOH, K1 3MIHCHIOIOTh «IIHCHY TOCTIonap-
CBKY JISTTbHICTBY Ha TepUTOpIi oaHi€eT 31 cTopiH Yroau ita. [1ix moHATTAM iH-
BECTHIIIT PO3YMIETHCSA PyXOMe MaliHO Ta 1HIII MaifHOBI IIpaBa, TPOIIOBI BUMO-
T'W Ta aKiiii, nai abo Oy/b-sKi 1HIIT BUAM y4acTi y ToBapuCTBI iTa. OTxe, ocoba
¢dizuyHa abo ropuaMYHA 0co0a, siKa Mpuadaia akiii akKIliOHEPHOTO TOBApPH-
CTBa, B TOMY YHUCJI JIeP>KaBHOTO, MOXKE 3BEPHYTHCS HA IUISIX 1HBECTULIIHHOTO
apOiTpaxy sKIIo ii mpaBa Oyze mopymeHo ado XK BUHUKHE y BIAHOIIEHHI J0
Hei Oe3mocepenHs ado, 1Mo ORI IiKaBe, MOCEePEAHS KO, sIKa BIUTMBAE HA
1HBECTHUII10. YT0/a 11l MPU3BOJUTH 10 TOTO, 1110 TPOMAJISIHUH YKpaiHH, IKUI €
iHBecTOpOoM Ha TepuTopii [lonbIi € y KpamomMy cTaHOBHIII, HI’K TPOMaJITHUH
[Tonbmri, ToMy 110 y OyZib SIKOMY BHMAJAKY MEpIIdid Oyae MaTh BIIKPUTHI J10-
CTYII IO OXOPOHH CBOIX IpaB mepes apOoiTpaXHUM CYIOM Ha MiAcTaBl YTromau.
Leit iHBecTOp, Y BEIUKOMY CIIPOIICHHI, MOXKe 0€3 3r0[Iu OpraHiB TOBApUCTBA,
B TOMY 1 JIEp>KaBHOTO aKI[IOHEPHOTO TOBAPHUCTBA, 3BEPTATUCA 10 apOiTpaskHO-
rO CyZly 3 BUMOTOIO BiIIIKOyBaHHS 3a OCEPEAHIO KOy JIJIsl 1oro 1HBECTHU-
1111, SKOFO CJIIJT HAraJaTu, MOXYTh OyTH 3aKyIUICHI aKIlii. ¥ TakoMy BHITaJIKy
CTaHOBHILIE MOJILCHKOTO aKI[iOHEepa € HabaraTo TiplIuM, HIXK CTAHOBHILE 1HO-
3eMHOT0 aKilioHepa, [0 Y CBOIO Yepry 3a0X04y€ 10 3JIOBXKHBAHb Y BHUIVISIL
CTBOPIOBaHHA (DIKTMBHHX TOBApPHUCTB, HANIPHUKIIAJ Ha TepUTOPil YKpainu, sKi
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THM YU 1HIIUM CTIOCOOOM OO1MTyTh BUMOTY AIMCHOI TOCIIOIAPCHKOT AisSIBHO-

CTi.

[TizcymoBytouH, Tipiie IOPUANYHE CTAHOBHIIE MOIBCHKUX IHBECTOPIB Y
BIJTHOIICHHI 70 1HO3EMHHUX CYNEPEUYUTh MPUHIIMITY BIJIIIKOIYBaJIbHOI BIAIO-
BITAJIBHOCTI JAeprkaBu 3rifgHO 3 4. 1 ¢T. 77 Koncturymii Pecny6mniku [Tonpi,
IO Y CBOIO 4epry Mae 3a0e3MeunTH BUKOHAHHS NpUHIMITY Jeramitery. CyTbh
3raJIaHOTO MPUHIUITY 3BOIUTHCS 10 NMPUMYCY Y BiTHOLICHHI JIO0 JepKaBHUX
OpraHiB [T 3TiHO 3 3aKOHOM. KokHe mopyIIeHHs BiJ NPUHIUITY Jerai3-
MY HIPU3BOAMTS JI0 3JIOBKUBAHHS HAJPSAHUM CTAHOBHILEM, SIKE IPUCITYTOBYE
opraHam Jep)KaBHOI BJIagy Ta CYNEPEYHTh CTAaHAApTaM CydacHOi JIEeMOKpa-
TUYHOI JiepkaBu. HaiiOnb1 BIyYHUMH 1 aKTya IbHUMU T1ICYMKOM IIi€i po6o-
TH MOXYTb OyTH CJIOBA BiZIOMOTO aHIIilchKOro aBropa X. ['yrrepimka, saxuit
MHCAB «...00HKOT Cy/iB JIFOAbMHU O13HECY Ta KepyBaHHS KOMEPIIMHUX CIIOPIB B
PYKH apOITpiB, CIPUYMHEHE CTPAXOM IEPE]] CITKOIO IOPUIMYHUX MPaBUiI [Ha-
yKkoBHUX criopi — mpurnuc O.B.], siki € Tak CKJIa/IHi, 1110 Hi caM ITiIIpHeEMENb Hi
HOT0 IOPUCKOHCYIIBTH HE B 3M031 Iepe10aunTH 3 HallMEHIIMM CTYIIEHEM Bipo-
T1IHOCTI pe3ysbTaT iX TAyMadeHHs Ta IX BIUIMBY Ha IpaBa CTopiH.» [14, c. 53].
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Ledepa A., BpyGear O. BinmkogyBaHHsi 3a 3HM:KeHHSI BapTOCTi akuiii,
CIpUYMHEeHe He3AKOHHUM BUKOHYBAHHSIM JeP:KaBHOI BJIai — MPaBa aKkioHepa
B [10JIbCbKOMY TAa Mi’KHAPOAHOMY iHBecTHLiiHOMY NpaBi

CTaTTIO IPHUCBIYCHO MUTAHHIO BiJIIIKOYBaHHS 3HIKCHHS BApTOCTI aKIii, Cripu-
YMHEHE HE3aKOHHUM BHKOHYBAaHHSM aepkaBHOI Biaau. [IpoBemeHo mocimikeHHS
MIpaB aKIioHepa B TIOIBCHKOMY Ta MIXXHAPOJHOMY iHBeCTHUIlIITHOMY TipaBi. CyTb mpo-
ONEMHOTO MMUTAaHHS 3BOIUTHCS JIO BiJIMOBI/II HA TUTAHHS YH aKIliOHEp MOXE OTpUMa-
TH BiJIIIKOJYBaHHS 332 PaXyHOK 3MEHIIEHHsS BapTOCTi aKIii aKIiOHEPHOTO TOBapH-
CTBA, SIKE € HACIIIKOM IIKO/IM 3aBIaHOI OPraHOM JIep>KaBHOI BITAJIH.

[Tpm po3msaai JaHOTO MUTAHHS 3HAYHY yBary MPHIUICHO HAYKOBiil JOKTpPHHI Ta
HayKOBUM ITiIX01aM. 3IiCHEHO aHai3 HOPM 3aKOHO/IaBCTBA Ta pimeHs HaiBumioro
Cyny Ilompmii. Anani3 npaktuku Haiieumoro Cymy Beae 10 BUCHOBKY, IO CYII JI0-
MyCKa€ MOXJIMBICTh CTABUTH BHMOTY IIOJI0 BiIIIKOMYBAaHHS 3a 3HIDKCHHS BapTOCTI
aKIii TOBApHCTBA P EBHUX YMOBAX.

ABTOpH TaKOX TPOAHAII3yBalM 3MICT Yroan Mix YpsgoMm YKpainu Ta Ypsjaom
PecrryOmixu [TombIi mpo B3aeMHe 3a0X0YEHHS Ta 3aXUCT IHBECTHIII Ta TIPOBEIH JI0-
CITI/DKEHHS CTaHOBHIIA MOJIBCHKOTO Ta iIHO3EMHOT'O iHBECTOPA.

Kuio4oBi ciioBa: 3HMKEHHS BapTOCTI akIlii, JepskaBHA BJIa1a, aKIiOHEpHE TOBa-
PHCTBO, BUMOTA Bi/IIIKOTyBaHHS, 3aB/IaHa IIKO/IA.

Cebera A., Vrubel A. Compensation for reducing of shares cost caused by
illegal implementation of state authorities — rights of shareholders in polish
and international investment law

The article is devoted to the compensation for reducing of shares cost caused
by illegal fulfillment of state authorities. We conducted a study of the shareholders’
rights in Polish and international investment law. The essence of the problem is the
question whether the shareholder may obtain a refund by reducing the value of the
stock company shares, which is the result of damage caused by state authority.

In considering this issue a great attention is focused on the scientific doctrine and
scientific approaches. The analysis of the legislation and the decisions of the Supreme
Court of Poland are performed. The analysis of the Supreme Court practice leads
to the conclusion that the court allows the possibility to put the request concerning
compensation for reducing of the company shares cost under certain conditions.

The authors also analyzed the content of the Agreement between the governments
of Ukraine and the Republic of Poland on mutual encouragement and protection of
investments and conducted researches of situation with Polish and foreign investors.

Keywords: cost reduction actions, state power, stock company, claim
compensation, harmed.
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NMPABO AKLUIOHEPA HA 3BEPHEHHA OO

HOTAPIYCA 'Y PA3I HEBUTIJIATUA OUBIAEHAIB

VIIK 347.724:347.9(477)

VY 4.2 cr. 30 3akony Ykpainu «IIpo akiuioHepHi TOBapHCTBa» B pelaKiii
Big 19.03.2015 poky BCTAaHOBJIEHO MPABO aKI[iOHEpa 3BEPHYTUCS /10 HOTapi-
yca I0JJ0 BYMHEHHS! BUKOHABYOTO HAIUCY HA JJOKYMEHTaX Yy pa3i HeBUIUIATH
JMBIIEHAIB Y CTPOK, BU3HAYCHUH 3aKOHOM, a00 yCTAHOBJICHHUH 3arallbHUMH
300opamu. 3a3HaueHa 3aKOHOJAaB4Ya HOBeJa Jaja MiJCTaBU MPAKTUKYIOUUM
IOpHCTaM 3pOOMTH BUCHOBOK MPO T€, IO «... aKI[IOHEP MOXKE CKOPUCTATHUCH
MPOLIEAYPOIO TPUMYCOBOTO CTSTHEHHS TUBIAEHAIB y Oe3cmipHOMy (T03acy-
JI0BOMY) MopsaKy. Lle mpaBo BHHUKa€, SKIIO TOBAPUCTBO MOPYIIMIO CTPOK
BUILIATH JUBIACHIIBY [ 4 ].

3araJlbHOTEOPETUYHI MPOOJIEeMH BUNHEHHS BUKOHABUMX HAIKCIB HOTapiy-
caMHM JIOCIIPKYBaJIM Y BITYM3HAHIM HMBLIICTULI. 30KpeMa, MpaBoBa MPUPOAA
Ta YMOBM BUMHEHHS BUKOHABUMX HAMMCIB HAa JIOKYMEHTAaX, L0 MiATBEPKY-
I0Th 3a00proBaHICTh, OyJIM MPEAMETOM aHaJi3y TaKUX BIIOMHUX YKPaiHCBKHUX
BueHuX sk [lsxoBuu M. M., Komapos B. B., Hikirin 1O. B., Ocranenko O. L.,
[Maciynuk C. I, PagzieBcrka JI. K., Pycnak O. 1., Cmisn JI. C., Xomenko [1.T,
@ypca C. . Ta iHmux. B HaykoBiii JliTepaTypi BHECEHI peKOMEHAALli 111010
BU3HAUEHHS IOKYMEHTA, IKMI MOKe TMiATBEp/PKyBaTu Oe3CmipHICTh 3a00pro-
BAHOCTI 13 BUIUIAU IUBIICH/IIB aKIlIOHEPaM.

Ha nanuii yac HeBUpIIEHUMHU 3aJIMIIAIOThCSA MUTAHHS PO OOTPyHTOBA-
HICTb 3aCTOCYBaHHsI HOTapialbHOI (JOPMHU 3aXUCTY MpaBa Ha BUILIATY AUBi/IEH-
JiB, IPAaBOBOI MPUPOAU Oe3cIipHOT 3200pProBaHOCTI aK1IOHEPHOT'O TOBAPUCTBA
3 BUIUIATH JUBIICHAIB ME€pe]] aKlioHepaMH Ta MOXKJIMBICTbh BCTAHOBJIEHHS HO-
TapiycoM (akTy Takoi Oe3CIipHOCTI, HasIBHICTb JOKYMEHTa, Ha SKOMY MOXe
OyTH BUMHEHO BUKOHABYMM HAMMC MPO CTATHEHHS TUBIICH/IIB.

Jlis BUpIilIEHHS HEAOCTATHRO JOCIIPKEHUX MUTaHb HEOOX1THO JTOCATHY-
TH TaKuX Linei (3aBIaHb):
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- BHSBUTHU NPAKTUYHY MOKJIMBICTh BUHUKHEHHs O€3CIipHOi 3a00propa-
HOCTI aKI[IOHEpPHOTO TOBApHCTBA IOJI0 BUILJIATH JHUBIJACH/IB CBOIM aKIliOHE-
pam;

- JIOCHIAMTU CIIPOMOXKHICTh HOTapilyca BCTAaHOBUTH HAsIBHICTh TaKoi 3a-
OOproBaHoOCTI;

- 3HaiiTh y nepeniky Kabinety MiHicTpiB YKpaiHu TOKYMEHT, sIKUW OH
MiITBEP/KYBaB O€3CIIPHICTh 3a00PTOBAHOCTI 3 BUIUIATH IUBIICH/IIB, 1 HA SIKO-
My MOke OyTH BUMHEHO BUKOHABYHI HAIHUC.

3 MeTo10 peanizallii 3aKOHOIaBY01 HOPMHU PO BUMHEHHSI BUKOHABUOTO Ha-
MMCY Ha JIOKYMEHTaXx y pasi HeBHIUIAaTH IuBiAeH B, 27.05.2015 poxky [lepenik
JIOKYMEHTIB, 3a SKUMHU CTSATHEHHsI 3a00pTOBAaHOCTI MPOBAIUTHCSA y Oe3cmip-
HOMY TOPSIIKY Ha ITiJICTaBl BUKOHABYMX HAIHUCIB HOTApiyciB, 3aTBEPIKEHUN
noctanoBoto Kabinery MinictpiB Ykpainu Bix 29.06.1999 poxy Ne 1172, no-
NOBHEHO MYHKTOM 13 «CTarHeHHS 3a00proBaHOCTI 3 BUIUIATH JAMBIACHIIBY.
3riJIHO 3 UM IYHKTOM JUJISl OIEpKaHHSI BUKOHABUOTO HAIUCY MOJAIOThCS:

1) BUTAT 13 IPOTOKOJY 3arajJbHUX 300piB aKI[IOHEPHOTO TOBApUCTBA, HA
SKUX TIPUAHATO PIIICHHS PO BUILIATY IWUBIACHIB, a00 BUTAT 13 CTATyTy aK-
I[IOHEPHOTO TOBAPUCTBA, B IKOMY Tepei0aueHa BUILIaTa JUB1ICH/IIB 32 MPUBI-
JeIOBaHUMU aKIISIMU;

2) BHUTAT 13 TIEpeNTiKy 0ci0, sIKi MalOTh MPaBO Ha OTPUMAHHS JHUBIACHIB,
10 MICTUTB 1H(OPMAITiO ITOI0 BKIIOYCHHS CTATYBaya B 3a3HAYCHUM TTEPEITIK;

3) BumMcKa 3 paxyHKa B I[IHHUX Manepax JEMOHEHTa, L0 MiATBEPIKYE
HoTro mpaBa Ha aKIlii Ta mIpaBa 3a akIlisIMHU Ha BIIMOBITHUHN Yac;

4) mOBiOMJIEHHS, 110 HAJCHUIIAETHCSI 0c00aM, sIKi MarOTh MPABO HA OTPH-
MaHHs JUBIJICH/IIB, 13 3a3Ha4eHHAM 1H(OpMAIIii PO AaTy, po3Mip, MOPSIIOK Ta
CTPOK iX BHUILIATH;

5) IOKYMEHT, IO MATBEP/UKYE (DAKT HeTlepepaxyBaHHS UBIICH IIB Uepes
JETO3UTapHy CUCTeMYy YKpaiHu, ab0 BUIKCKA 3 1HILIOTO paxyHKa Mpo HEHaJ-
XOJIKEHHSI KOIIITIB B YCTAHOBJICHHUH CTPOK;

6) 3acBiTUeHa CTATYBaueM KOIlis MUCbMOBOI BUMOTH IIPO YCYHEHHS MOPY-
IICHS, 1110 CIPUYMHIIIO HEBUILIATY JUBIJICH/IIB, sika Oysia HaJiciIaHa OOp>KHHU-
Ky,

7) opuriHall po3paxyHKOBOTO IOKYMEHTa PO HaJaHHS MOCIYT MOIITOBO-
r0 3B’SI3Ky Ta OIMUCY BKJIAJACHHS, 10 MIATBEPHKYIOTh HAICIaHHS OOPKHUKY
MUCHMOBOI BUMOTH MIPO YCYHEHHSI MOPYIICHHS, 1110 CIPUYMHUIIO HEBUILIATY
JIUBIJIEH/IIB.

3rigHo 13 4.1 cT. 87 3akony Ykpainu «IIpo HOTapiar» A CTATHEHHS TPO-
HIOBUX CyM 13 OOp)KHHMKa HOTapilyCH BUMHSIIOTH BUKOHABYI HAMMCU HA JOKY-
MEHTaX, 1110 BCTAaHOBIIOIOTH 3a00PTOBaHICTh.
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YMOBM BUMHEHHS BUKOHABUMX HAMMUCIB mepeadaueHi y cT. 88 1poro 3a-
koHy. HoTapiyc BuMHS€ BUKOHABUMM HAIMUC, SIKIIO MOAAHI JOKYMEHTH IIiJl-
TBEPKYIOTh O€3CHIPHICTh 3a00pTrOBAaHOCTI OOp)KHUKA TEpe]] CTATYBaueM 1 3
JTHS BUHUKHEHHS MpaBa BUMOTU MUHYB CTPOK TPUBAJICTIO HE OUIBIIONO, 32
BCTAHOBJICHY 3aKOHOM (3a 3arajJbHUM IPaBUIIOM, HE OUIbIIE TPHOX POKIB, a
y BITHOCHHAX M IOpUIUIHUMHU 0C00aMH — He OLIBITIE OJHOTO POKY). Buko-
HaBYMH HAMKMC BYMHIOETHCS HAa OpUTIHAJI JOKyMEHTa (JyOJikaTi JOKYMEHTa,
10 Ma€ CUJIy OpPHUTIHAIY), [0 BCTAHOBIIOE 3a00proBaHicTh (1. 5.1. [maBu 16
[Topsanky BUMHEHHS HOTapiaJbHUX il HOTapiycaMu YKpaiHu, 3aTBEPIKEHOTO
Haka3oM MinicTepcTBa roctutlii Ykpaiau Big 22.02.2012 poky Ne 296/5).

3 ypaxyBaHHSIM HaBEICHUX MOJI0KEHb 3aKOHOAABCTBA PO HOTapiar, a Ta-
KOK BUMOTH 3aKOHY TPO, 1[0 BUIJIATa aKL[IOHEPHUM TOBAPUCTBOM JTUBIICHIIB
3MIMCHIOETHCS BUKIIIOYHO TPOIIOBUMU KomTamu (a03. 2 4.1 ct. 30 akiionep-
HOTO 3aKOHY), MOKHA BUAUIUTHU TaKl YMOGU 6UUHEHHA 6UKOHABUO20 HANUCY
ona eunjamu Ousioenoie akyionepam:

-  BUHUKHEHHA 3a00p206aHOCMI AKUIOHEPHO20 mosapucmea (0opiic-
HUKa) w000 euniamu OusioeHoie nepeo aKyionepom (cmsazysauem);

- 0e3cnipnuil xapakmep makoi 3a00p206anocmi;

- HaaeHicMb 0OKYMeHmd, W0 6CIAHOBIIOCE 3A00P206aAHICIb U000 8U-
naamu OugioeHois;

- HOOAHHA Ub020 OOKyMeHma 6 opuzinani (Oyonikami 00OKymenma, uio
Mae cuuy opuzinaiy)

- 8i0cymHicmb ChAUBY NO306HOI 0ABHOCHI 3 MOMEHMY UHUKHEHH:
npaea sumozu w000 cnaamu OueioeHoie.

3i3Mmicty 1. 7.6. I'maBu 16 [Topsaxy BUMHEHHSI HOTapiadbHUX i HOTapi-
ycamu YKpaiHu, MO>KHA 3poOUTH BHUCHOBOK, 1110 Yy Ileperniky mokyMeHTIB, 3a
SIKUMH CTATHEHHsI 3a00proBaHOCTI MPOBOAUTHCA y O€3CIIpHOMY MOPSIKY Ha
ITi/ICTaBl BAKOHBYMX HAITMCIB HOTAPiyCiB, IEpe10aueHO J1Ba BUIU TOKYMEHTIB:

1) ooxymenm, wo 6cmanoeiroe 3a00peoeanicms (Ha AKOMY 64UHACHIb-
CsA GUKOHABYUIL HARUC);

2) inwi 0oKymenmu, AKi He0OXIOHO nodamu 0131 64UHEHHA 6UKOHABYO-
20 HAnucy.

B ropuanuHiit miTepatypi BUCIOBIIOETHCS IPOMO3UIIIS BU3HATH JOKYMEH-
TOM, IO MIATBEPKY€E 3a00pTOBaHICTh 13 BUILIATH IWBIJICH]IB OJHMH i3 TIe-
peNiKy, BCTAHOBJICHUX YPSAIOM. 30KpeMa, «...3aCBIJUEHY CTATYBaueM KOO
MMCHMOBOI BUMOTH PO YCYHEHHS MOPYIICHHS, 10 COPUYUHIIO HEBUILIATY
TUBIJICHIIB, sika Oyia HajiciaaHa OOPXKHHUKY Ta OPUTIHAIU PO3PaxyHKOBOTO
JOKYMEHTA PO HaJlaHHS MOCIIYT MOIITOBOTO 3B’SI3KY 1 OMUCY BKJIAJICHHS, 1110
MIATBEP/HKYIOTh HAICIaHHsA OOpKHHUKY MHUCbMOBOI BUMOTH PO yCYHEHHS
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MOPYIICHHS, 10 CIIPUYMHUIIO HEBHUIUIATY TUBIACH/IB (3a3HA4YE€HI ITiJT MyHKTa-
MU «e» 1 «€» y BUIIIEBKa3zaHOMY Tiepeniky)» [1, c. 17].

Amnani3 11.13 «JlokyMeHTH, 110 MiATBEPIKYIOTh 3a00prOBaHICTh 3 BUILIA-
1 nuBiaeHaiB” Tlepeniky TOKyMEHTIB, 32 IKUMH CTATHEHHS 3a00prOBaHOCTI
MIPOBOAUTHLCS Y O€3CHIPHOMY IMOPSAKY Ha IMiJICTaBl BUKOHBYMX HAIHUCIB HO-
TapiyciB, Ja€ MiJCTaBH 3pOOUTH BUCHOBOK MPO BIJACYTHICTh Y HOMY TaKOTO
JIOKyMEHTa, KUK O BCTAHOBIIIOBAaB 3a00PTOBaHICTh 13 BUILJIATH JUBIJICH/IIB.
XKooen i3 susnauenux y n.13 Ilepenixy ookymenmie Hi camoCmitiHo, Hi 8 Cy-
KYNHOCMI 3 THUWUMU OOKYMEHMAMU, He MOdiCe BCIMAHOBUMU HASIBHICMb 3A00p-
208AHOCMI AKYIOHEPHO20 MOBAPUCIBA WOO0 BUNIAMU OUBIOEHOI8 CBOIM AK-
yionepam. Y 1bOMY TEpENiKy MOMIIIEHO J1Ba BUIU TOKYMEHTIB:

1) mi, wio niomeeposrcyromsv 6UHUKHEHHA NPABA HA BUNIAMY OUBIOEH-
oie;

2) mi, w0 niomeeporcyroms HeOMPUMAHHA OUBLOEHOI8 AKUIOHEPOM.

Jlo mepuioro BUAY ITOKYMEHTIB HaJleKaTh: BUTAT 13 MPOTOKOINY 3arajb-
HUX 300piB aKIIOHEPHOTO TOBAPUCTBA, HA SIKUX MPHUHHSITO PIIIEHHS PO BU-
IIaTy IWBIICHIIB, a00 BUTAT 13 CTATyTy aKIIOHEPHOTO TOBAPHUCTBA, B SIKO-
My Tiepen0adyeHa BUIUIATAa TUBIACH/IB 3a MPUBLICHOBAHUMH aKIIISIMU; BUTST
13 mepeniky oci0, SKi MaroTh MPABO HA OTPUMAaHHS JTWBIJICHIIIB, 110 MICTHUTh
iH(pOpMaIIiIO 11010 BKJIIOYEHHS CTATYBava B 3a3HAUCHUH MEpetiK; BUMHCKA 3
paxyHKa B I[IHHUX Tarepax JeMOHEeHTa, [0 MATBEpAKy€e HOro mpaBa Ha ak-
11ii Ta MpaBa 3a aKIisIMU Ha BIJMOBIIHUN Yac; MOBIJTOMJICHHS, 110 HaJCHIIA-
€ThCsl 0co0aM, SIKi MalOTh IIPABO HA OTPUMAHHS JUBIICH/IB, 13 3a3HAYCHHSIM
iH(dopmartii mpo marty, po3mip, TOPSAIOK Ta CTPOK iX BHIUIATH. JJokymeHTaMu
JPyToro BUAY €: AOKYMEHT, 10 MiATBEPAKy€e (QakT HemepepaxyBaHHS TUBI-
JIEH/IIB Yepe3 JeTMO3UTapHy CUCTEMY YKpaiHu, a00 BUIKCKA 3 1HIIIOTO paxyHKa
PO HEHAJAXOKEHHS KOLITIB B YCTAHOBJICHHUM CTPOK; 3aCBiIUeHA CTATYBaYEeM
KOIIisl MMCbMOBOI BUMOTH MPO YCYHEHHS MOPYLICHS, M0 CIPUYUHUIO HEBU-
TIaTy IUBIACH/IB, sika Oysia HaaicliaHa OOPKHUKY; OPUTIHAT PO3PaXyHKOBOTO
JOKYMEHTa MPO HaJaHHs MOCIYT MOIITOBOTO 3B’SI3KYy Ta OMHUCY BKJIAJICHHS,
110 MiATBEPKYIOTh HaliCTaHH OOP>KHUKY MHUCbMOBOI BUMOTH MPO YCYHEHHS
NOPYILIEHHS, 1[0 CIIPUYUHUIIO HEBUILIATY TUBIICH/IB.

Pazom 3 mum, Hi 0oKymenmu nepuioeo, max camo sik OOKYMeHmu Opy2o2o
8UQY, He BCMAHOBII0IOMb Oe3CNIPHOCMI 3aD0P208aAHOCTMI Neped KOHKPEMHUM
akyionepom. Hesunnama mosapucmeom ougioendie na Kopucms axyionepa
Modice Oymu 0bymosnena HasagHicmio cnopy mixc Humu. Cam gpaxm 8iocymmo-
cmi KOwmie Ha paxyHKy aKyioHepa He MOodice 88aiCamucs 6e3CcnipHo 3a00p-
208aHICIO.

178



IpaBo akuioHepa Ha 3BEpHEHHS [0 HOTapiyca y pa3i HeBUILIATH JAUBIICH/IIB

VY daxoBiii miTepaTypi 3 MMUTaHb HOTApiaTy HArOJIONITYIOTh Ha HEOOX1THO-
CTi BCTAHOBJICHHSI O€3CIIPHOCTI 3a00PTOBAaHOCTI SK IMICTaBH JJII BUMHEHHS
BUKOHaBYoro Hamucy. Tak, M. M. [IakoBuY 3BepTae yBary Ha Te, 110 Mepe.
BUYMHEHHSM BHMKOHABUOTO HAMHUCY AOLUIBHO MEPEBIPATH BIIACYTHICTH CIIOPY
MIXK CTOpOHaMH. 30KpeMa, OJIHIEIO 13 YMOB JJisi BAMHEHHS BUKOHABYOTO Ha-
MUCY HA3UBAETHCS «... IEPEBIpPKa TOTO, YA HEMAE CIIOPY LIOJ0 HASIBHOCTI YU
3MICTY 3000B’s13aHHS (7151 IIHOTO HOTAP1yC BIPABi MMOB1IOMUTH OOP>KHUKA PO
BYMHEHHSI BUKOHABYOTO HAMKCY) a00 1HIIOT BIAMOBIIAILHOCTI MIXK CTATYBa-
4yeM 1 6op>kHUKOMY [2, ¢. 12]. ABTOopM HaB4aibHOTO MociOHMKa «HoTapiat B
VYkpaini» Cwmisa JI. C., Hikitin FO. B. ta Xomenko II. I'. BBaxkaroTh, 10 B
OCHOB1 BUMHEHHS BUKOHABYOTO HAMKCY HOTapiyca JIeKHUTh MOHATTA «0Oe3cmip-
HOCTI MIeBHOT 3a00proBaHocTi» [6, c. 314]. Ille OiabIn KaTeropuvHY MO3HUILI0
3aiimaroth Pansiescska JI.K. Ta [Taciyauk C. I.: «BUNHEHHS BUKOHABYOIO Ha-
MUCY — 1€ HE BUPIMICHHS CIOPY MK KPEIUTOPOM 1 OOPKHUKOM, a MiATBEP-
JOKEHHS 0€3CTipHOCTI 3000B’s13aHH |5, ¢. 283].

Bumora cTsryBaya nmpo yCyHEHHs OPYIISHHS, 1110 CIPUYUHUIIO HEBUILIA-
Ty IUBIACHIIB, HE € TIOKYMEHTOM, KM MIATBEPIKYE HASIBHICTH O€3CTIpHOI
3aboporoBaHocTi. [IpaBoBa npupoaa Takoi BUMOTH — OJTHOCTOPHOHHI IIPaBo-
yuH. BiH BUMHSAETHCS OJTHIEIO 13 CTOPiH 3000B’I3aHHS, @ CaME: CTATYyBaueM-aK-
1ioHepoM. [HiIa ctopoHa 3000B’s13aHHS, — OOPKHUK-aKI[1I0HEPHE TOBAPHUCTBO,
Ma€ MpaBo BIJIMOBHUTH Y 3aJ0BOJICHHI TaKOi BUMOTH, SIKIIO BBaXkae ii HEOO-
rpyHTOBaHO0. be3cmipHiCTh BUMOTH akilioHepa Mpo HEBUIUIATY WOMY JHBI-
JIEH/1IB MOXKE€ OyTH BCTAHOBIIEHA JIUINE 3YCTPIYHUM OJAHOCTOPOHHIM IPaBO-
YUHOM aKI[IOHEPHOTO TOBAaPHUCTBA, SIKKM BOHO BH3HA€ CBOIO 3a00PrOBaHICTb.
SIKo cepen TOKYMEHTIB, 110 MOJAI0THCS HOTAplycCy Ui BUMHEHHS] BUKOHAB-
YOro HAINMCy y pa3i HEeBUIUIATH TUBIJICHIIB, HE Oyjie BiJIOBIiI TOBApHUCTBA
13 BU3HAHHSIM CBO€1 3a00pProBaHOCTI, YMOBU BUMHEHHS TAaKOTO BHUKOHABUOTO
HaIUCy HE MOKHA BBa)KaTH TOTPUMaHUMHU.

VY cr. 31 3akony VYkpainm «IIpo akiioHepHI TOBapHCTBa» BCTAHOBJIE-
Hi MIJICTaBHM JJIs BIJIMOBH aKI[IOHEPHUM TOBApHUCTBOM Yy BHILIATI TUBIJICH/IIB
CBOIM akiioHepaM. Taki MiJICTaBH BUHUKAIOTH YK€ MICIIsI IPUAHSATTS PillIeH-
HS BUIIMM OPraHOM YIPABIIIHHS TOBAapUCTBa (3arajbHi 300pH, 3aCHOBHUK)
PO BUILIATY AUBIIEHIIB. 30KpeEMa, aKyioHepHe moeapucmeo He MAc npa-
6a 30ilicHIO8amu eunaamy OUgi0eHoieé 3a NPOCMUMU AKWIAMU NicAA npu-
UHAMMA 8I0N0BIOHO20 PIIEHHA Y PA3l, AKWLO:

1) moeapucmeo mae 30008’°a3anna npo 6uKyn axuyiii 6i0N0GIOHO 00
cmammi 68 3axkony Ykpainu «Ilpo akuyionepni mosapucmea;

2) nomouni Ousioenou 3a npusineno6aAHUMU AKYIAMU He 6UNIAYUEHO
noenicmio;
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3) énacHuil Kanimaa Moeapucmea MeHwuil, HiXic Cyma 1o20 cmamym-
HO20 Kanimainy, pe3epeHozo Kanimaiy ma po3mipy nepesuuienHsa Jaikeioa-
uitnoi eapmocmi npuginenoeanux aKkyiii Had ix HOMIHALHOIO eapmicmio.

Taxum yunom, y 3aKOHI 6CTMAHOBNIEHO BUNAOKU 3A00POHU Ol AKYioHep-
HO20 mosapucmea 30ilCHI08amu 8UNIAMy OUBI0eHOi8 C80iM aKyioHepam Ha-
8imb, AKWO Yoice OYI10 NPUUHAMO piuieHns npo ix euniamy. [Ipo maxi eunaoxku
Homapiycy He modce Oymu 8i0oMo. Bin He mMae ModiCIusocmi 6CmaHo8Uumu
Hasenicms Oe3cnipnocmi 3ab0peosanocmi i3 uniamu OUBI0eHOI8 ) 6CiX GU-
naokax. L{e moorce 3pobumu auwe cyo. «llpumycoBe BUKOHaHHS 3000B’s13aHb
3I1ICHIOETHCS, SIK IPABUJIO, HA M1/ICTaB1 PILIEHHS CY/Y, TOCIOJApChKOro Cyay,
B IOPUCAMKIIL SIKUX nepeOyBae cIpaBa 3a BUMOTOIO, TOCTABICHOK KPEIUTO-
pom 110 60opkHUKa. CynoBe pillIeHHs TOCTAHOBIISETHCS B PE3yJIbTaTl PO3IVISLY
0 CYTI CTIOPY, 110 BUHUK MiK CTOpoHaMm» [3, ¢. 211].

3 ypaxyBaHHSM IOJIOKEHb YMHHOTO 3aKOHOJABCTBAa YKpPAaiHU 1100 BYUH-
HEHHS BUKOHABYOTO HAMUCY JJIsl BUIUIATH JWBIACHIIB, HAWOLIbII €(EKTUB-
HOIO 1 JOIIBHOIO (POPMOIO 3aXUCTY MpaBa akl[iOHEpa Ha BUILIATY JAMBIICH/IB
3aNuIIaeThes cyaoBa (opma. Jlume cyn mae, nepegdoadeHi 3aKOHOM, PaBOBI
MO>KJIMBOCT1 BCTAHOBHUTHU HAsSBHICTh O€3CHIPHOCTI 3a00proBaHOCTI aKIliOHep-
HOTO TOBapUCTBA L1010 BUILIATU AUBIJCH/IIB IEpel HOro aKI[iOHEPOM.
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Hixauo B. I. [IpaBo akuioHepa Ha 3BepHEHHs 10 HOTapiyca y pa3i HeBHILIA-
TH JUBiIeHIiB

VY 4. 2 cr. 30 3akony Ykpainu «llpo akumioHepHi TOBapuCTBa» B pedakiii Bif
19.03.2015 poky BCTaHOBIICHO NPaBO aKlioHEpa 3BEPHYTHCS IO HOTapiyca II00
BUMHCHHS BHKOHABYOTO HANMCY HA JIOKYMEHTaX y pasi HEBUIUIATH IHMBIICHIIB y
CTPOK, BU3HAYCHHI 3aKOHOM 200 YCTaHOBJICHHH 3arajJbHUMH 300paMu.
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IpaBo akuioHepa Ha 3BEpHEHHS [0 HOTapiyca y pa3i HeBUILIATH JAUBIICH/IIB

3 MeToro peartizalii 3aKkoOHOaBY0T HOPMH PO BUMHEHHSI BUKOHABUOTO HAIIMCY Ha
JMOKYMEHTAaX y pa3i HeBUIUIATH AuBineHAIB, 27.05.2015 poxky [lepenik 70KkyMeHTIB, 3a
SIKUMU CTSITHEHHS 3a00PTOBAHOCTI MMPOBAIUTHCA Y O€3CIIipHOMY MOPSIIKY Ha ITiICTaBl
BHKOHABYMX HAIHMCIB HOTApiycCiB, 3aTBEep/KeHUN mocTaHoBor0 Kabinety MiHicTpiB
VYkpainu Big 29.06.1999 poxy Ne 1172, nonoBHeHO myHKTOM 13 “CTsirHEHHS 3a00p-
TOBAHOCTI 3 BUIUIATH ITUBIIEH/IB”. AHANI3 I[bOTO MYHKTY Ja€ MiJICTaBU 3pOOUTH BU-
CHOBOK IIPO BiJICYTHICTb Y HbOMY TaKOTO JOKYMEHTa, SKHI O1 BCTAHOBJIIOBAB 3a00p-
TOBAHICTH 13 BUIUIATU IUBIACHIIB.

Xonen i3 BuzHaueHux y 1m.13 Ilepemiky TOKyMEHTIB Hi CaMOCTiifHO, Hi B CYKYyII-
HOCTI 3 IHIIUMH JOKyMEHTaMH1, He MOK€ BCTAHOBUTH HAasBHICTb 3a00proBaHOCTI aK-
LIOHEPHOTO TOBAPHUCTBA IIOA0 BUILIATH JUBiIEH/IB CBOIM aKIioHepaM. Y LbOMY Iie-
peNiKy IOMIIIIeHO J1Ba BUAM JOKYMEHTIB: Ti, IO MiATBEPKYIOTH BUHUKHEHHS ITpaBa
Ha BUIUIATY JUBIIEHAIB 1 Ti, IO MiATBEP/UKYIOTh HEOTPUMAHHS JIWBIi/ISH/IIB aKIiOHe-
pom. Pa3zoM 3 TuM, jx0z€H 13 3a3HAUCHHUX JOKYMEHTIB HE BCTAHOBIIOE OE3CMIPHOCTI
3a00proBaHOCTI Mepel KOHKPETHUM akKIlioHepoM. BiaMoBa ToBapucTBa Bij BUILIATH
Ha KOPHUCTH aKilioHepa Moke OyTh oOyMOBIIEHa HAsBHICTIO criopy Mi HuUMH. Cam
(bakT BiZICYTHOCTI KOIITIB Ha PaxyHKy aKIliOHEpa HE MOXKE BBa)KaTUCS O€3CITipHOIO
3a00proBaHiCTIO.

VY 3aKoHI BCTAHOBJIEHO BUIAKU 3a00pOHU /111 aKLIOHEPHOT'O TOBapUCTBa 3A1kcC-
HIOBaTH BWILIATY TUBIJCHIIIB CBOIM aKIlioHEpaM HaBiTh, SKIIO yxKe Oyll0 MPHIAHATO
pitenHs npo ix Butuiaty. [Ipo Taki Bumaaku HoTapiycy He Moxe OyTH Bifmomo. Bin
HE Ma€ MOYKJIMBOCTI BCTAHOBUTH HasIBHICTh O€3CIPHOCTI 3200pTrOBaHOCTI i3 BUILIATH
TUBIZCHIB y BCiX BHUMaakax. Lle Moxxe 3podutu nuie cys.

KurouoBi ciioBa: nuBiieHH, aKIlioHep, 3a00proBaHiCTh, O€3CIiPHUIA.

Tsikalo V. 1. The right of a shareholder to appeal to the notary in the case of
non-payment of dividends

In part 2 of Art. 30 of the Law of Ukraine «On Joint-Stock Companies» as
amended on from 03.19.2015, established the right of the shareholder to appeal to
the notary in order to commit writ on the documents in the case of non-payment of
dividends in the period specified by law or established by the general meeting.

In order to implement the legal provisions on commission of writ on the documents
in the case of non-payment of dividends, the List of documents according to which
collection is made in undisputed order on the basis of the notary’s writs, approved
by the resolution Ne 1172 of the Cabinet of Ministers of Ukraine from 29.06.1999,
supplemented with the item 13 «debt collection of dividend payments» on 27.05.2015.
Analysis of this item leads to the conclusion about the absence in it the document that
established the arrears of dividends.

None of the documents specified in the item 13 of the List either alone or together
with other documents, can not establish the existence of the debt of the joint-stock
company to pay dividends to its shareholders Two types of documents is foreseen by
this List: those confirming of the right to payment of dividends and those that confirm
the failure to obtain shareholder dividends. However, none of these documents does
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Iixamo B.I.

not establish undisputed debt to certain shareholder. Company’s refusal to pay to a

shareholder may be due to the presence of a dispute between them. The fact of lack

of funds in the account of the shareholder can not be considered as undisputed debt.
The law established cases of prohibition for the company to make payments of

dividends to its shareholders even if it has already been decided to pay them. The

notary can not be aware about such occasions. He is unable to establish the existence

of undisputed debt of dividends in all cases. This can be done only by the court.
Keywords: dividends, shareholder, debt, undisputed.
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