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EEN LAND AND SUBSOIL USE
DERGROUND SPACE

(MpedcmaeneHo 4YneHoM pedakuyiliHoi koneaii 8-pom 2eos. Hayk O.l. MeHbwoegum)

There is a strong bonding of categories when we are to consider problems connected with land. The constant development of social
relations brings the necessity to notice what is vital for the legislation to follow those changes. In that order, there is unambiguity in
resolving land disputes, particularly about subsoil use. The spatial use of land rights raises a question of clear legislative criteria for their
application. For us, it refers to the consideration of the "upper” and "lower" limits of rights distribution. Accordingly, this article
investigates the rules of legislation for land and subsoil use. The object of the study is legal problems arising from social relations
regarding land and subsoil use. As for the methodology, the following methods were used: analysis, synthesis, deduction, induction,
abstraction, generalization, historical and legal methods, formal-legal (dogmatic) method, comparative-legal and sociological-legal

methods, legal modeling, and critical-legal method. It has been c:

oncluded that domestic legal doctrine includes two approaches to the

distribution of owner's rights for the underground space. Additionally, there is a problem of legal demarcation between land and subsoil
use. As a result of the study, we offer some ways to solve this issue.
Keywords: subsoil, subsoil code, land use, property rights, urban planning.

Formulation of the problem. We consider the exploration
of property rights to land and subsoil use as such of a great
scientific and practical value. This consideration also consists
of such aspects as spatial boundaries of the ownership.

It follows, that relationships between owners and other
people in this area should have sufficient legal regulation.
Per contra, there is no legal definition of delimitation
between land and subsoil use. By meaning this, it brings lots
of misunderstanding when things get practical. For example,
Ukraine's legislation restricts using land to certain spatial
boundaries. Likewise, "upper" and "lower" limits have no
clear principles and criteria in the law. On the contrary, the
distribution of rights to use the airspace has well-established
legal regulation in Ukraine, while the boundaries separating
land plots from subsoil have no explanation in law. Speaking
of the underground construction, it leads to conflicts like
those whether a certain landlord has a right for subsoil use.
For example, Part 3 of Art. 373 of the Civil Code of Ukraine
(2003) (hereinafter — CCU) provides that the ownership of
land extends to the surface (soil) layer within the owner's
area. It includes water bodies, forests, perennials, as well as
the space above and below the surface of the site, height,
and depth, which are necessary for the construction of
residential, industrial, and other buildings and structures. At
the same time, Part 5 of Art. 373 of CCU establishes that the
owner can use everything that is above and underground,
i.e. below the surface of the soil, unless the law provides
otherwise and if it does not violate the rights of others. Then
the question arises whether Part 3 and Part 5 of the Art. 373
of CCU are contradictory or not. In this case, we need to look
closely at the wording of the law. It follows, that landowners
may use everything above and below the surface of the land
at their discretion unless otherwise is provided, and if it does
not violate the rights of others. This right extends on the land

©

parcel, the airspace above it, the soil, subsoil, etc. From this
point of view, it may seem that the right of ownership of land
implies the limitless right of the owner to use it, which is not
original in domestic law, as there must be certain restrictions
from a technical point of view to such use.

The categories of land and subsoil use are of great
importance for the domestic doctrine of land law. The reason
for this is that they are part of a more general concept of a
common natural environment. By stating that, we mean that
they are interrelated and play essential environmental and
legal role in the field of land and natural resources law.
Through land use, we obtain physical access to all subsoil
resources such as minerals, gems, stones, water,
underground space, etc. But the crucial thing to note here
that the ownership of subsoil (and relevant resources)
belongs to the people of Ukraine, and landowners may be
specific individuals. Except for civil law, current legislation
has demarked legal regimes of land and subsoil use. In
particular, the law establishes land and subsoil private
ownership. However, the current legislation does not
provide an opportunity to resolve such conflicts
unambiguously. Consequently, it is of great validity to
determine the boundaries of the subsoil area usage.

Research methodology. We used general and specific
scientific methods for the study. For example, the general
methods are analysis, synthesis, deduction, induction,
abstraction, and generalization. We should discuss also in
more detail the specific methods used in the work, since they
were of prominent efficacy during the writing of the essay.
Consequently, it should be noted that in the methodological
arsenal of jurisprudence there are only a few special
methods of cognition regarding the legal reality, namely:

* historical-legal method;

« formal-legal (dogmatic) method;

Kharytonova T., Nosik V., Kostruba A., Mikhailov V., Kurilo M., 2021
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» comparative-legal method;

* sociological-legal method;

« as well as the method of legal modeling.

In addition, special attention should be paid to the
critical-legal method as the method of legal cognition. Thus,
we recall that from a philosophical point of view, criticism is
a test of scientific judgment for its truth. Therefore, the term
"criticize" means to question the truth of a judgment (in our
case — a legal statement).

Scientific criticism is one of the most significant
processes of attaining scientific knowledge, which is to verify
the compliance of theoretical provisions with the criteria of
truth, objectivity, provability, verifiability, and more. The role
of critique in its application to new data, ideas, notions, and
theories is of distinctive importance.

Knowledge has weight only after it passes the challenges
of criticism, remaining convincing, undeniable, and true. All
legal theories, principles, and statements must be criticized,
proven to be viable, and updated. Therefore, the critical-legal
method is often described as such of fundamental value.
Therefore, concerning this study, not only contradictory
scientific positions are subjected to critical analysis, but also
the current legislation, which does not always correspond to
modern substances in the field of subsoil and land use.

Analysis of recent research and publications. As the
article was in development, various works of both Ukrainian
and foreign scientists were analyzed. Those works are
devoted to the problems of legal regulation of social relations
that are emerging in the fields of subsoil use, land use, and
urban planning.

Special attention was paid to the following authors:
Chyryk (2019), Dimitriev (2011), Gaiko (2074), Ignatenko
(2015), Kalinichenko (2016), Kirin (2017a;, 2017b),
Kolotinskaya (7986), Kulinych (2011, 2014; 2015),
Miroshnichenko (20717), Naumov (7928), Voronina (2008).

Highlighting previously unselected parts of the overall
problem. Meanwhile, analyzing domestic and foreign legal
doctrine, it is possible to conclude that currently in the literature
and legal framework of the state, there is no clear answer to the
question of where the "lower" limit of the rights of owners and
users of land is, and there is a problem of legal delimitation the
concepts of "subsoil use" and "land use". It is these two aspects
that determine the relevance of this article.

Setting the goals of the article. The article aims to define
a clear distinction between the concepts of "subsoil use" and
"land use" and to find an answer to the question of where the
"lower" limit of the rights of owners and users to land.

Thus, based on the goals of the study, it seems possible
to form the following tasks:

1) to find a solution to the problem of legal delimitation of
the concepts of "subsoil use" and "land use";

2) to determine the optimal method of delimitation of land
plots and subsoil located underground, and;

3) to establish the most acceptable legal regime for the
use of underground for urban needs.

Research results. It is worth mentioning that the
complex issue of establishing boundaries and determining
the legal regime of land and scholars have studied subsoil
since the XIX century. As a result of such inquiries, the
following scientific concepts concerning the decision of the
specified question were formed.

The first one is the concept of indivisibility of land and
subsoil, meaning land and subsoil have/should have a joint
legal regime). Particularly, some authors deny the
fundamental possibility of qualifying the subsoil as an
independent object of legal definition. Consequently,
Kalinichenko (Kalinichenko, 2016) states in his thesis that

subsoil legislation does not allow to determine where the
boundary between the land and the subsoil is. In her opinion,
it is necessary to refuse recognition of the subsoil area as
an independent object of the property rights and to include
it in the model of the land plot.

Dimitriev (2011) takes a resemblant position. According
to him, the subsoil area in its characteristics is nothing but
an integral part of the land plot. He also takes the stand that
when we discuss the concept of subsoil area, we should not
argue about subsoil as a separate object of civil rights, but
about the specific real right to use the land plot in terms of
minerals contained in its subsoil.

The second approach to the questioned dichotomy is the
concept of separation of land and subsoil, meaning land and
subsoil have/should have a separate legal regime.

In turn, here appears a call to identify what is the essence
of terms, if land and subsoil are separate categories.

It should also be noted, that scientists and lawmakers
have no joint opinion on this issue.

In some countries, there is a clear delimitation of the
surface of the earth, which we are used to calling "land", and
the line from which the subsoil begins. For example, under
Polish law, the boundary between the surface and the
subsoil runs at a depth of 30 m. The scope of mining
legislation and the competence of mining authorities include
issues related to the extraction of minerals, their exploration,
etc., wherever they occur, as well as the use of the globe's
surface for other purposes at a depth of more than 30 m. It
can be debated that Polish lawmakers were not pioneers in
establishing such a method of differentiating land and
subsoil. Consequently, back in 1925, the Venezuelan Mining
Law clearly distinguished the concepts of "surface" and
"subsoil", meaning the first top layer of earth to a depth of 3
m. It also provided that the owner of the land should not bore
deeper than that. In the latter case, the term "surface" is
defined, concerning a particular case by the relevant
governmental authority for the safety of surface structures.
Hence, it is clear, that subsoil begins where the surface ends
(Voronina, 2008; Naumov, 1928).

Whereas in contrast, an unambiguous legislative
definition of the boundaries of land and subsoil can cause
numerous problems associated with the actual impossibility
of compliance with these requirements in individual cases.
In particular, Navrotska (1976) considers that the upper limit
of the subsoil should be considered not just the earth's
surface, but the "conditional surface" of the land's territory,
bearing in mind the location of the object (autonomous use
of the underground environment) and the purpose of the
earth's surface. It follows that the boundaries of subsoil and
land should be set each time alone, taking into account the
specifics of the case.

Therefore, subsoil and land are not just objects that
replace each other in space, but objects, each of which
takes its place in economic activity. Therefore, relations on
the use of subsoil and land differ, above all, in content. It
seems that this approach to the delimitation of land and
subsoil can be considered as one of the most appropriate.

The use of the underground space can be acknowledged
as a continuation of land use, especially when it comes to
meeting personal non-commercial demands. This sort of
land use can similarly be compared to assuring the right to
leisure and recreation. Such practices incorporate all other
kinds of general subsoil use other than direct extraction of
metals, crystals, gems, etc., from the subsoil. It involves
ecological tourism, paleontological objects usage, unique
minerals sampling, scientific and educational activities,
speleology, mountaineering, etc.
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There is a necessity to examine the problem of
establishing the spatial boundaries of land rights in the
context of urban planning. In this context, a feasible question
emerges: what specific right is acquired by the owner — the
property right to use underground space to a certain extent?
Alternatively, the right to build underground structures?
Consequently, to address these proposals, it is vital to probe
in more detail the current legislation on subsoils.

In this way, Art. 4 of the Subsoil Code of Ukraine (1994)
establishes that subsoil is the exclusive property of the people
of Ukraine and it is provided use-only. Agreements or actions
that directly or implicitly violate the ownership of the people of
Ukraine in the field of subsoil ownership are invalid. The
people of Ukraine exercise their ownership through the
Verkhovna Rada of Ukraine, the Verkhovna Rada of the
Autonomous Republic of Crimea, and local councils.

The Subsoil Code of Ukraine (Article 14) distinguishes
geological examination of subsoil among the varieties of
subsoil use, including research and industrial development
of mineral deposits of national importance; mining;
construction and operation of underground facilities not
related to the extraction of minerals, including facilities for
underground storage of oil, gas and other substances and
materials, disposal of harmful substances and industrial
waste, and wastewater discharge; creation of geological
territories and objects of important scientific, cultural,
sanitary and health significance (scientific landfills,
geological reserves, sanctuaries, natural monuments,
medical, health facilities, etc.); performance of works
(activities) provided in the shared production agreement;
meeting other needs.

According to the contemporary national enactment, there
are several ways to use the subsoil, among which a special
place is occupied by the underground construction. The right
to use subterrene cavities as a legal structural component of
the right of subsoil use is a system of legal norms governing
public relations in the field of extraction of useful properties of
underground cavities, their types, procedure, and conditions
of design, construction (creation), operation and termination
(conservation, liquidation) of use. In some sense, it can be
clarified, that we can withdraw underground, or subterranean,
law as an integral part of subsoil law, which is also mining and
geological law (Kirin, 2017).

Therefore, the foregoing considerations designate that
the relationship of land use (on land, above, and
underground) is the same and should not be governed by
different branches of law. Otherwise, problems and conflicts
occur inescapably. As we can witness, there is a broad gap
between reality and the law. Outdated conservative
legislation focuses on the period when only land resources
could be the spatial basis. However, subsoil began to be
used for the installation and maintenance of underground
structures not associated with the extraction of minerals
along with scientific advancements (Kolotinskaya, 1986).

Contemporary scientific development permits solving the
above problems with the help of vertical zoning, which will
allow not only using the surface space in the planning process
but also underground as a geospatial resource. Qualitatively
new spatial, aesthetic, and ecological characteristics can be
created due to the improvement of "vertical zoning" in
multifunctional aspects with the integrated use of
underground space as the preconditions for the formation of
urban ensembles. Therefore, the advancement of the
underground space of megacities should be carried out on the
principle of not only "horizontal" but also "vertical" zoning of
underground layers (Ignatenko, 2015).

Such activities as "urban planning" and "subsoil use" often
go indistinguishable nowadays in Ukraine. This way, it can be
argued that this standpoint complicates the rational use of
geological resources (Gaiko, 2014). In turn, it would be
appropriate to determine what is meant under this concept. In
most cases, it is the subsoil and the associated resources. They
are objectified to the law. Subsoil resources are considered to
be solid, liquid, gaseous minerals, energy resources, and
subsoil cavities of natural and artificial origin. Usually,
researchers divide them into 6 categories (Rudko et al., 2012):

1. Mineral deposits:

e deposits of solid,
homogeneous composition;

e complex deposits of solid, liquid, gaseous minerals,
represented by nearby deposits with significantly different
material composition. The development of such facilities is
carried out jointly with a single system of mine workings, and
the processing of extracted minerals of different
compositions is carried out separately or according to
different technological schemes.

2. Dumps of overburden rocks, heaps of coalmines, and
warehouses of off-balance-sheet minerals.

3. Waste from mining, processing, and metallurgical
plants.

4. Deep sources of the fresh, mineral, and thermal water.

5. The internal, deep heat of the Earth's subsail
(geothermal resources, i.e. part of the solid, liquid, and
gaseous phases of the earth's crust, which can be effectively
extracted from the subsoil and used at the actual level of
geothermal energy technology).

6. Natural and artificial cavities in the massif of rocks.

Not all subsoil resources are systematically considered
as objects of law according to domestic legislation.
Traditionally, most legal approaches and methods relate to
minerals (their geological study and extraction). The legal
regulation of mining tools is less detailed but sufficiently
developed for the construction and operation of
underground structures, which use not only the subsoil
cavities but also such properties of the geological
environment as the stability of the massif, favorable
engineering, and geological conditions, etc. It is meant, that
to consider separately the type of subsoil use for the creation
of geological territories and objects of important scientific,
cultural, sanitary, and health significance means to
acknowledge the association with the satisfaction of
intangible human needs. This type of subsoil use can be
closely related to the field of land use in cases where
geological objects are located on the daylight surface.

It can also be shown that legislative uncertainty
regarding the rights to use land and subsoil must be
discharged. To be specific, this demand befalls due to the
calls of those land and subsoil users who manage the same
part of the territory independently for different purposes.
However, such use cannot be completely independent as
the use of the subsoil area automatically imposes some
restrictions on the use of the land plot above it. The use of
the subsoil area below imposes restrictions on the use of the
subsoil area above (Voronina, 2008).

It is required for the introduction of the vertical zoning
model that a rather substantial revision of other theoretical
and practical aspects of the regulation of these relations can
be legally provided. It is likewise expected of the approach
to the legal regime of "non-land real estate" to be rethought
in order to define a land plot as a certain part of the space to
which the rights of the owner of the surface or certain
exclusive rights to use such space apply. There is no
necessity also to deny individual ownership to the same part

liquid, gaseous minerals of
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of space. As an example, let us imagine that there is a multi-
story residential building on a communal or state property
land plot, which is sometimes considered as a separate real
estate with a corresponding certificate, or license, of
ownership of developers or other persons to apartments in
it. It can be debated that the so-called "tripling" of property
rights occurs in this case. The current domestic legislation
does not contain unambiguous answers to the issues of the
nature of the "spatial rights" of landowners, meaning they
are not yet fully substantiated. Therefore, it is crucial to set
the spatial boundaries of the rights of landowners and
owners of other objects above and below the earth's
surface. But how can this be done?

The first option is to ascertain property rights or
obligatory relations. If we accept the idea of owner's rights
as infinite "up and down", all issues concerning the use of
space above and underground could be resolved easily with
the help of such civil law tools as servitude, superficies, or
other obligation. If such practice is permitted according to
the planning documentation, another person may come with
the management of these spaces only by agreement with
the owner (user) of the land plot. It can be argued that in this
particular case, the owner's rights "absorb" this space,
hence they are: 1) in the sphere of domination of the owner;
2) covered by the regime of this land as real estate. An
example is the construction of a multi-story building, which
involves the development of underground spaces (laying the
foundation, installation of underground  parking,
underground shopping facilities, etc.).

If terrestrial, above-ground, and underground spaces
intend to be used by different persons, the "spatial conflict"
can be hypothetically resolved in the sense of land-
easement relations. However, here the question of
recognition arises: who is the owner and who is the
servitude? Consequently, which of the persons was the first
to register the right to the relevant land plot? The domestic
legislation does not determine which thing (say, an
underground structure or an above-ground house) is the
"main" object. Furthermore, which object can be considered
primary and secondary in the meaning of ownership? It
follows, that here lies the principle of the registered owner,
which can be translated as "he, who is registered, is the
owner". Additionally, it is important to keep in mind the
nature of servitude as a limited right that is placed under
specific circumstances, for example, when it is
unmanageable to satisfy the interests otherwise. An
example of negative land servitude is the ban to carry out
certain activities on the land, say, to construct buildings
above a certain height, etc.

The second option lies in the introduction of new legal
constructions. It is argued that the activities of owners and
users to the land apply to the expanse located on both
sides of the earth's surface and can be ensured as
legitimate by the legal structure as follows: "the right to use
the space adjacent to the land above and below its
surface" (Kulinych, 2011). Herein, underground space can
be included in the land plot, and, accordingly, it is
"extended" ("distributed") by the right of ownership. The
area usage on another, non-proprietary, rights requires
supplementary justification in regard to its nature, content,
etc., as well as a separate legislative ordinance. If we are
to compare "the right to use" to "the right of ownership", it
can be argued that the former is considered incomplete. In
this case, it is additionally noteworthy to set a demarcation
between heterogeneous subsoil resources that fall into the
geometrized geological space. The right of landowners
and land users to use land and subsoil applies "by default”

to the use of the geological environment with its
engineering and geological properties. Unlike that, the
rights of land users do not include the ability to utilize other
subsoil resources (minerals, geothermal resources, etc.).

Finally, it is permissible to suggest the third option, which
is the use of a legal mechanism of joint ownership, or
management. The right of joint partial ownership of land
should be viewed as the right of several persons to own, use
and distribute the land as a single object amounting to 1 (unit)
with certain shares in the right of joint partial ownership.
Firstly, it is certain that other owners are restricted on the
rights of co-owners. Secondly, joint partial ownership is
contractual. Therefore, these are the demands for
possession, usage, and distribution of land in joint partial
ownership to occur (Chyryk, 2019). An example is
constructing a multi-story residential house with underground
parts, where the legal roles of co-owners are distributed
consensually under the contract of joint partial ownership or
lease. According to Art. 88 of the Land Code of Ukraine
(2002), the co-owners of the plot may agree on separate use
of its aboveground and underground parts considering the
land plot as part of the space. A similar agreement of co-
tenants of the land plot does not contradict the law as well. It
is noteworthy that proposed models are not ideal as it is often
hard to delimit the shares of co-owners.

In addition, there may be a circumstance under which
the site is transferred for use for the development of a certain
area or for the creation of green zones for public utility. The
aforementioned does not dismiss the opportunity of
conducting the underground construction by another person
(underpasses, metro stations, trade facilities, etc.),
particularly with the subsequent restoration of the damaged
elements of landscaping. It is hard to maintain that the
underground space of considerable length falls within the
sphere of ownership domination of the land user or
landowner to whom the site is provided, or transferred, for
landscaping purposes. A significant deepening into the soll
is not provided in this case mainly because of the restrictions
imposed by the permitted use of the land plot, as well as by
the provisions of the planning documentation, and what is
usually is not of economic interest to the owner (user).

Nevertheless, the aforementioned problems can have a
solution. An example is sharing one land plot in a variety of
ways. Let us imagine the construction of a tunnel or other
structure at the "foot" of a mountain with houses on its top
(whether they are used for gardening or horticulture, etc.). In
our opinion, it is not in the interests and dominance of
owners on the top of the mountain to prohibit the
development of caves or tunnels at its foot if it does not do
any harm in the process or perspective for owners good and
safety and does not cause any inconveniences in the
process. Nonetheless, the owners of "surface plots" could
claim damages or collect a fee for a "negative servitude", or
even try to ban the relevant activities of the "underground
user" by appealing to the principle of "qui est solum...".
Notwithstanding, the courts must refuse to satisfy such
claims because what happens at the foot of the mountain
when there are no specific inconveniences like loud noise,
vibration, smoke, etc., is outside the sphere of interest of the
landowner. The Greek Constitution provides an example for
such a case. It follows, that it allows the possibility of tunnel
construction without compensation to the owner of the land
in instances where "the tunnel construction will not interfere
with the normal use of property located above it" (Chyryk,
2019). This is a restriction on the rights of owners of "surface
plots" in social favor, which does not deny but rather
confirms that, as a general rule, the underground space
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under the plot belongs to its owner or user. However, this
issue still requires further examination.

According to the given domestic legislation, there is a
demand for obtaining special permission for the
construction and operation of underground structures not
related to the extraction of minerals. It has to be approved
by relevant district, city, town, village councils, and
councils of united territorial communities, as follows from
the Procedure for special permits (Resolution..., 2011).
Additionally, the kind of economic activity can have its
impact on the decision of the authorities whether or not it
is appropriate to give such acquiescence. Paragraph 10 of
the Regulations on the procedure for granting mining
allotments (On approval of the Regulation..., 1995) allows
local councils and executive bodies to give permissions on
mining allotments under the territory where buildings,
structures, settlements, etc., are located.

Article 23 of the Subsoil Code of Ukraine (1994)
enshrines the right of landowners and land users to extract
minerals of local significance, peat, groundwater (except
mineral waters), and use subsoil for other purposes. At the
same time, it is restricted for such drilling to go deeper than
2 meters and extract more than up to 300 m® of groundwater
per day. Nonetheless, there is no provision for the details of
subsoil use by landowners and land users other than the
abovementioned purposes.

Coming closer to the conclusions of the study, it can be
stated that there are some flaws in the modern law on
boundaries to rights of landowners and land users when
underground space usage is taken into consideration. If we
are to conclude that each land plot following its purpose can
be attributed to only one of the categories of land enshrined
in the Land Code of Ukraine, then it essentially impoverishes
the legal regulation of land use as part of space. Moreover,
it once again proves the inappropriateness of leaving the
division of land into a closed list of mutually exclusive
categories of land under such law. An additional argument
against it is that the use of a certain area involves
concomitant and permissible uses that may occur at
different levels of space. As an example, we can imagine a
rock massif, various parts of which serve different
objectives. The underground space is occupied by
production, the cavities are used for recreation, and the
surface is used for housing. It is not provided by the modern
legislation of Ukraine that it is likely for such a plot to be
assigned to a clear legal model of regulation with a certain
category and purpose. In turn, this uncertainty creates the
preconditions for corruption and the use of land with
significant violations. It is debatable that in forming land plots
as real estate objects according to such principles, we may
end up speaking of separate immovable possessions (land
plots) in one projection.

Despite the obvious advantages, this progressive
approach has notable counterarguments. Consequently, the
allocation of individual "spatial land plots" is not fully
consistent with the principle of "qui est solum...", which is
recognized in many countries, although this principle is
hardly anywhere perceived as an absolute. The consistent
introduction of this principle has not been fully provided in
Ukraine's legislation either. Herein, landowners generally do
not have ownership not only of the subsoil but also of the
space occupied by the subsoil. In this case, the essence of
the subsoil is in its available/given resources. Similarly, there
is no question of the likelihood of using an infinite (or even
relatively long) airspace over the land. Ukrainian legislation
also does not have conditions for accounting lands in
various "sections" (i.e., "stratas"), as there is a "two-

dimensional" cadastral system. Currently, the development
of underground and, in some cases, aboveground spaces
often takes place without registration of any documents for
land use or subsoil use and, accordingly, with underpayment
of land fees. The Subsoil Code states that it is allowed for
the construction of mineral deposits of national importance,
as well as the construction of non-mining facilities on their
sites, to be held in exceptional cases only with the consent
of the central executive body, which implements the state
policy in the field of geological study and rational use of
subsoil, and the central executive body that implements the
state policy in the field of labor protection. In reality, this
principle is hardly upheld, which leads to material losses and
huge risks of destruction in a variety of circumstances.

Here lies a proposal that the best option may be to
determine in principle, which is the algorithm of "primary"
alienation of use of aboveground and underground spaces
of land from the state and communal lands ownership. It can
be argued also that it is almost impossible every time in
Ukraine to construct some underground object without
violating the rights of the existing "surface user". For
example, there is nothing new when it occurs that various
persons have ownership towards one land, but one of them
has ownership to the surface and another has superficies for
mining purposes. It follows, that this situation can befall
during the preparation of lots for sale of land or rights to them
at auctions, so it is tolerable to grant simultaneous use of
both aboveground and underground spaces of a certain land
plot, which can be purchased by several people, for
example, to get a plot for joint lease, joint ownership, etc.

Another problematic issue is the forced "termination" of
the legal regime of land in the case of the construction of
various real estate objects owned by various entities above
and below the ground. The fact is that such events are not
directly taken into account in Art. 120 of the Land Code of
Ukraine and Art. 377 of the Civil Code of Ukraine (2003), so
the practical application of these provisions may be
ambiguous. In some cases, there are insufficient grounds to
consider such buildings or structures as the main thing and
accessories or as part of a single "property complex"”, as they
may be completely separate and unrelated physically and
legally immovable things. This is an additional confirmation of
the imperfection of the model of "following the building", which
is the basis of these rules in land and civil law.

Kulinych (Kulinych, 2015) concluded that the legislation of
Ukraine implements the land-centric legal concept of real
estate, according to which it can be the land itself and
everything that is inextricably linked to it. Underground buildings
do not have an inseparable connection with the land, so they
"fall out" of the legal concept of real estate. The scientist
substantiated the subsoil-centric concept of real estate,
according to which the building (structure), which is located
underground, has a legal connection not with land, but with
subsoil (ibidem). He (Kulinych, 2014) also proposes to combine
these concepts in civil and land legislation. The researcher
insists on further multiplication of real estate. It is advisable to
introduce the concept of a land plot as a single real estate object
into domestic legislation, for example, when it comes to the use
of land for the construction and maintenance of underground or
aboveground linear objects of great length.

Conclusions. Currently, the domestic legislation does
not provide a clear answer to the question of delimitation of
land and subsoil. At the same time, it recognizes the legal
regime of lands and the legal regime of subsoil separately,
which causes problems when it comes to law enforcement.
It seems desirable to study the legislation of the Anglo-
American legal family in this regard as they have the
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indivisible legal regime of lands and subsoil. It is likely that
certain provisions of the legislation of those countries could
be adapted and implemented into Ukrainian legislation.

Another significant problem is the interpretation of the
category of "subsoil use". In particular, this applies to urban
planning. These are cases when construction is carried out
under the surface of the land. However, it is not about
subsoil, but the use of the land. Recognition of this fact by
the legislator would significantly simplify the activities of
economic entities and bring the current state of relevant
public relations in line with current legislation. It would be
useful to identify the subsoil resources that are used. Most
often, construction takes place in the absence of deposits of
national importance and use of the engineering and
geological space, which is associated with a certain land and
adjacent areas. The introduction of vertical zoning may be
of great use to Ukraine's current legislation. 1t would allow
remarkable changes for land and subsoil use. It also means
that urban space would have its benefits like environmental
and aesthetic improvement.

Thus, the issue of proper legal regulation of land and
subsoil use in Ukraine is relevant and promising. Further
research on this topic may concern the simplification of
bureaucratic procedures related to land and subsoil use and
the granting of more rights to subsoil users. In particular, the
draft Subsoil Code is currently being actively discussed,
which may include a rule on the possibility of transferring
subsoil use rights from one user to another or the possibility
of selling a special subsoil use permission from one
business entity to another.
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CNIBBIGHOLWEHHSA KATEFOPIA "HAOPOKOPUCTYBAHHSA" | "3EMJIIEKOPUCTYBAHHA"
NP BUKOPUCTAHHI NIASEMHOI O NPOCTOPY

Hepo3pueHuli 38'a30k 3emni ma Hadp 3ymoesitoe HeobxiOHicmb adekeamHoi npaeoeoi peznameHmauyii eidnoeidHux cycninbHUxX 8iOHOCUH, sIKi
¢hopmyrombcsi 3 IPUEOJY 8UKOPUCMaHHS Yux 06°'ckmis. 3a YUHHUM 3aKOHOOa8CME8OM NMuUMaHHs PO3MeXy8aHHSI 3eMesIbHOT QinsiHKU | Hadp nid Hetro
He Moxxe 6ymu supiweHo 00HO3Ha4HO. 30KpeMa, 8im4u3HsiHe 3aKoHOOaecmeo 06MeXye 8UKOPUCMaHHSI 3eMeslb Ie8HUMU MPOCMOPo8UMU MeXamu,
ane wimkux npuHyunie i kpumepiie Yb020 06MexeHHs1 8 3aKoHi Hemae. MOembcsi NPO "eepxHIO"™ Ma "HUXHIO" MeXi MOWUPEHHS Npase eNacHuUKie i
Kopucmyseayie Ha 3eMesbHi dinsiHku. lfpedmemom AocnidxeHHs1 aucmynuau HOPMU 3aKkoHodaecmea 3 NuMmaHHs peanaMmeHmauyii 6i0HOCUH, wo eu-
HuKaromb Ha cmuKy HadpoKopucmyeaHHs i 3emnekopucmyeaHHsl. 06'ekm AocnidxeHHs1 — NPO6IeMHi acnekmu cycninbHUX eiOHOCUH y cghepi Hao-
pokopucmyeaHHs i 3emnekopucmyeaHHsi. Memodornozito po6omu cknanu maki Memoou HayKo8020 Mi3HaHHSI: Memod aHasnizy, Memod cuHmesy,
memod dedykuyii, Memod iHOyKUii, Memod abcmpazyeaHHsi, Memod y3azanbHeHHsl, icmopuko-npasosuli Memod, ¢hopmasnbHo-npaeosuli (doemamu-
4YHuli) Memo0, nopieHsIbLHO-Npasoeuli Memod, coyiosnoziyHo-npaeoeuli Memod, MemoOd NPasoeo20 MOOesI08aHHSI, KPUMuU4Ho-npasoeuli Memod. Y
pe3ynbmami docnidxeHHs1 aeamopu Oiliwu 8UCHOBKY, W40 ¥ 8iMYU3HsIHIl OOKMPUHI iCHylomb d8a OCHOBHI nidxodu w000 MowupeHHs rnpae eJsac-
Huka Ha npocmip nid 3emenbHoto OinsiHkoro. Takox 3akoHodaeeyb He Oae eidnoeiob Ha 3anumaHHsi, 0e 3aKiH4yembCsi 3eM/IeKopucmyeaHHsi ma
noYyuHaemscsi HaOpPoKopucmyeaHHsi. Y po6omi eu3Ha4eHo eapiaHmu supiweHHs yiei npo6nemu.

Knroyoei cnosa: Hadpa, koOekc npo Hadpa, 3eMsieKopucmyeaHHs, NpPaeo eslacHocmi, micmo6ydieHuymeo.
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COOTHOLUEHUSA KATEFOPUW "HEQPOMONb30BAHUE" U "3EMIENOJIb30BAHUE"
NPU NCNOJIb3OBAHUU NMOA3EMHOIO NMPOCTPAHCTBA

HepaspbieHasi cesi3b 3emu u Hedp obycroenusaem Heobxodumocmb adekeamHoli pasoegoll peaslaMeHmMayuu coomeemcmeyruwux obuiecmeeH-
HbIX OMHOWeHUU, Komopble ¢hopMupyromcs 1o nogody Ucrnosib3o8aHusi amux o6Lexkmos. o delicmeyroweMy 3akoHoOamesibcmey 80rMpoc pa32paHu-
4YeHUs1 3eMesIbHO20 y4Yacmka u HeOp rnod Heli He Moxem 6bimb pewleH OOHO3Ha4YyHo. B 4YacmHocmu, omeyecmeeHHoe 3aKOHOGameJsibCMeo
ozpaHu4u8aem ucnosib308aHue 3eMesb onpedesieHHbIMU MPOCMPaHCMEEHHbLIMU 2paHUyamu, HO YemKuX MPUHYUIMOS U Kpumepues 3mozao o2paHuyde-
Hus1 8 3aKkoHe Hem. Peub udem o "eepxHeli” u "HWxHel" 2paHuUye pacrnpocmpaHeHusi npae cob6cmeeHHUKO8 U nosib3oeamesieli Ha 3eMesibHble y4acmKu.
IMpedmemom uccrnedoeaHusi 8bICMyNuUIU HOPMbI 3aKOHOGamesibcmea o 80MpPOCy peaslaMeHmayuu OmMHOWeHUl, 803HUKalOUWUX Ha cmbike HeGPOIo-
JIb308aHUs1 U 3emienosb3o8aHusi. O6bLeKmMoM uccriedoeaHusi 8bICMYNUU MPo6IeMHbIe acrnekmbl 06ujecmeeHHbIX OMHoWeHUl 8 cghepe HeAPOMNOIb-
30eaHusl u 3emsienosnib3oeaHusi. Memodonozauro pabomsl cocmasunu crnedyroujue Memoodsbl Hay4YHO20 Mo3HaHusl: Memod aHasiu3a, Memod cuHmesa,
mMemod dedykyuu, Memod uHAyKyuu, Memoo abcmpaaupoeaHusi, Memod 0606weHusi, ucmopuKo-rnpasoeoli Memod, gpopmasibHO-Npasoeoii (doamamu-
4eckuli) Memod, cpagHUMesIbHO-Npasoeoli Memod, coyuosio2udecKku-npasosoli Memod, Memod rpPasoeo20 MoOesIUPO8aHUs], KpUmu4YecKu-npasogoll
memod. B pesynbsmame uccnedoeaHusi aemopbi NpUWu K 8bieody, 4Ymo 8 omeyecmeeHHol AOKmMpuHe cywecmeytom dea OCHOBHbIX nModxoda rno
pacnpocmpaHeHuro npae co6¢cmeeHHUKa Ha MPOCMPaHCMeo Mod 3eMesbHbIM y4yacmkoM. Takxe 3akoHodamerb He 0asl omeem Ha 80npoc, 20e 3aKaH-
qyueaemcs 3emsienosib308aHue U Ha4uHaemcs Hedpornonb3oeaHue. B pabome onpedesieHbl 8apuaHMbI peweHus1 3mol npo6reMsl.

Knroyeenie crnoea: Hedpa, kodekc o Hedpax, 3eMsienosib308aHue, npaso co6cmeeHHOCMU, 2padocmpoumesi-cmeo.
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Mianncaxo ao apyky 30.06.2021
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